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SoHOFiCAN  V.  The  Boston  and  Woboestbb  Rail- 

BOAD  Gobpobahon. 

[9  Ounom,  24.] 

EtninoiiD  Compaht'8  LiABiLinxg  aub  PAaaiiroxB*8  Biobxb  abb  SamBi 
wbiBtfaer  the  pMienger'a  ticket  be  purchased  at  the  office  of  the  oompany, 
of  an  agent  elaewhera,  or  of  a  oontigaona  railroad  company,  entitling  the 
pfOTohaaer  to  paia  on  both  roads,  and  received  by  the  former  as  an  ordi- 
narytioketb 

KATT.BIiaP    OOMPAHT  18    LlABUi   AB   OOUf OH   OimriBB  OF   PBBaOM8»  whSB 

cars  of  another  railroad  containing  psssengers  are  tnnaf erred  to  its  road, 
attached  to  ita  engine,  and  wholly  committed  to  the  supervision  and  con- 
trol of  ita  sgenta  and  oondnotors. 

AonoH  on  the  case,  brought  to  recover  dazDagee  for  an  injury 
Bostained  by  the  plaintiff's  wife  while  traveling  from  Worcester 
k>  Boston,  as  a  passenger  on  the  defendants'  railroad.  The 
ticket  of  the  plaintiff's  wife  had  been  purchased  of  the  Western 
Bailroad  Company  at  Albany  or  Springfield,  entitling  the  wife 
to  a  passage  over  the  defendants'  road  from  Worcester  to  Bos- 
ton; and  was  sold  in  pursuance  of  an  arrangement  between  the 
companies,  the  defendants  receiving  a  stipulated  portion  of  the 
price  paid  the  Western  railroad,  and  conveying  the  passengers 
to  Boston  in  the  cars  of  the  latter.  The  plaintiff's  wife,  on  the 
day  of  the  injury,  came  upon  the  defendants'  road  in  a  car  of 
the  Western  railroad,  which  was  drawn  with  other  cars  of  that 
XDsd,  and  of  the  defendants,  by  a  locomotive  of  the  defend- 
ants, on  the  route  to  Boston,  where  the  accident  occurred.  It 
was  contended  on  the  part  of  the  defendants  that  the  relation 
of  canier  and  passenger  did  not  exist  between  them  and  the 
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plaintiff's  wife,  and  for  any  want  of  care  in  carrying  the  paa- 
Bengers  of  the  Western  railroad  they  were  responsible  only  to 
that  company;  and  that  they  were  bound  to  exercise  only  ordi- 
nary care,  if  any,  towards  tiie  plaintiff's  wife;  but  it  was  roled 
that  the  relation  of  passenger  and  carrier  did  exist,  and  the  de- 
fendants were  bound  to  exercise  the  same  degree  of  care  as 
common  carriers  for  hire.  A  similar  ruling  was  made  upon  the 
defendants  asking  for  instructions  to  the  effect  that  by  their 
charter  and  the  general  laws  they  stood  towards  the  public  and 
the  Western  railroad  in  the  relation  of  proprietors  of  a  toll- way, 
and  liable  only  for  ordinary  care  in  the  construction  and  man- 
agement of  their  track. 

8.  BarOeU,  for  the  plaintiff. 

7*.  Hopkmaont  for  the  defendants. 

By  Court,  Dkwet,  J.  It  is  not  contended,  on  the  part  of  the 
plaintiff,  that  the  defendants  are  chargeable  to  the  extent  of 
common  carriers  of  merchandise;  but  it  is  insisted  that  there 
existed  the  relation  of  carriers  of  persons,  and  that  all  the  lia- 
bilities incident  to  that  relation  attached  to  the  defendants,  as 
respects  the  wife  of  the  plaintiff,  while  being  transported  from 
Worcester  to  Boston.  The  plaintiff's  wife,  for  an  injury  to  whom 
this  action  is  brought,  did  not  procure  her  original  ticket  for  a 
passage  from  Worcester  to  Boston  at  any  station  office  of  the 
Boston  and  Worcester  railroad,  but  at  some  point  on  the  West' 
em  railroad;  and  at  one  of  their  offices,  purchased  a  through 
ticket  from  Springfield,  or  some  place  further  west,  to  Boston, 
entitling  her  to  pass  over  the  Western  railroad  and  the  Boston 
and  Worcester  railroad.  Whether,  at  the  time  of  the  purchase 
of  the  ticket,  she  received  a  Boston  and  Worcester  railroad 
ticket,  or  only  a  through  ticket  to  Boston,  however  that  may  be, 
she  became,  before  reaching  Worcester,  by  exchange  of  ticket, 
as  practiced  by  the  conductors,  the  holder  of  a  ticket  of  the 
Boston  and  Worcester  railroad,  and  one  entitling  her  to  a  pas- 
sage from  Worcester  to  Boston,  and  received  by  the  conductor 
as  such. 

It  is  in  our  view  quite  immaterial  where  she  may  have  obtained 
this  Boston  and  Worcester  railroad  ticket.  If  the  defendants 
adopt  this  mode  of  furnishing  their  tickets  to  agents  to  sell  else- 
where, either  at  other  railroad  stations,  or  in  connection  with 
stages^  or  if  they  agree  with  another  contiguous  railroad  com- 
pany, that  a  ticket  be  issued  which  is  to  entitle  the  purchaser  to 
pass  on  both  roads,  and  which,  upon  being  shown  to  the  oon« 
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doctor  of  the  Boston  and  Worcester  road,  is  to  have  all  the 
benefits  of  ordinaxy  tickets,  and  to  be  reoeived  by  him  as  such 
ticket,  it  is,  to  all  intents  and  purposes,  the  same  thing  to  the 
tnYeler  as  a  ticket  purchased  at  the  office  of  the  Boston  and 
Worcester  railroad;  and  the  rights  of  the  passenger  and  the  lia- 
bilities of  the  company  are  the  same  as  if  the  ticket  had  been 
purchased  at  the  office  of  the  Boston  and  Worcester  Bailroad 
Company,  for  the  mere  passage  from  Worcester  to  Boston. 

Whether  the  Western  railroad  might  also  be  charged  for  this 
injury,  happening  on  the  Boston  and  Worcester  road,  if  the 
plaintiff  had  elected  to  resort  to  that  company  in  the  first  in- 
stance, and  if  the  facts  had  been  that  the  Western  railroad  had 
sold  to  the  plaintiff  a  through  ticket,  so  called,  we  have  no  oc- 
casion to  decide,  as  no  such  action  is  before  us.  The  present 
case  does  not  raise  that  question. 

It  is,  howeyer,  urged  that  the  liability  of  a  passenger  carrier 
ought  not  to  attach  to  the  Boston  and  Worcester  railroad,  as 
to  passengers  occupying  seats  in  cars  owned  by  the  Western 
railroad,  which  pass  from  Worcester  to  Boston.  To  present 
this  point  fully,  however,  it  is  to  be  borne  in  mind  that,  although 
a  car  of  the  Western  railroad  is  thus  used  by  the  passengers 
arriving  by  the  Western  railroad  on  their  further  transit  to 
Boston,  yet  this  car  is  at  once  transferred  to  the  Boston  and 
Worcester  railroad,  is  attached  to  their  engine,  and  is  wholly 
committed  to  the  supervision  and  control  of  the  Boston  and 
Worcester  road,  their  agents  and  conductors,  and  the  con- 
H>1  and  agency  of  the  Western  railroad  is  wholly  withdrawn. 
The  conductor  of  the  Boston  and  Worcester  road  demands  of 
each  passenger  in  these  cars  the  usual  fare  for  a  passage  to 
Boston,  or  a  ticket  entitling  him  to  the  same;  and,  as  is  stated 
in  the  case,  on  through  tickets,  entitling  to  a  passage  from  Bos- 
ton to  Albany  or  Albany  to  Boston,  the  defendants  are  allowed, 
by  mutual  arrangement,  for  each  passenger,  a  stated  and  stipu- 
lated sum  for  carrying  them  over  their  road. 

It  is  also  further  found,  as  a  part  of  the  facts  of  the  present 
ease,  that  the  injury  sustained  by  the  plaintiff's  wife  was  not  in 
any  degree  attributable  to  any  defect  in  the  car  used  on  that 
occasion.  The  whole  ground  of  complaint,  for  which  this  action 
is  instituted,  is  for  n^lect  of  duty  on  the  part  of  the  defendants 
in  their  railroad  track,  which  is  alleged  to  have  been  out  of 
proper  repair;  and  by  reason  of  negligence  in  this  respect  solely, 
the  injury  was  sustained  by  the  plaintiff's  wife. 

It  was  uriged  further,  on  the  part  of  the  defendants,  that  as 
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ilie  defooli  oomplaaned  of  ima  a  defect  in  the  road  tfack,  the 
defendants  should  only  be  held  responsible  for  ordinary  care 
and  diligence,  agreeable  to  the  rale  applicable  to  common  high- 
ifays. 

This  point  might  be  more  appropriately  presented  in  a  case 
of  negligence,  as  to  the  road  track  of  one  corporation  used  by 
another,  paying  tolls  for  the  use,  but  running  their  own  engine, 
cars,  etc.,  and  all  under  the  ezclusiye  control  and  direction  of 
conductors  and  servants  of  their  own.  The  question  as  to  the 
degree  of  care  required  as  to  the  road  track  would,  in  such  a 
case,  directly  arise;  and  the  court  might  be  called  upon  to  say 
whether  the  care  and  diligence  demanded  of  a  railroad  corpo- 
ration, as  to  its  road  track,  could  reasonably  be  deemed  less, 
considering  the  peril  to  life  and  limb,  which  would  be  occa- 
sioned by  negligence  in  that  respect,  than  that  high  degree  of 
care  and  diligence  which  the  law  requires  of  all  carriers  of  per- 
sons; that  is,  whether  the  law  would  not  require  the  highest 
practical  care  and  OYersight,  as  to  safely  of  the  road  track,  and 
exonerate  the  railroad  company  only  from  liability  for  injuries 
resulting  from  those  latent  defects  which  the  most  vigilant  care 
and  oversight  could  not  guard  against. 

But  in  the  view  we  have  taken  of  the  present  case,  the  de- 
fendants were  the  carriers  of  the  plaintiff's  wife,  and,  as  respects 
her,  liable  to  all  the  duties  of  common  carriers  of  persons. 
These  duties,  as  respects  a  railroad  carrying  persons  upon  their 
own  road,  would  require  a  suitable  road,  with  rails  properly 
laid,  as  well  as  suitable  cars,  engine,  conductors,  etc.,  the  whole 
combined  making  the  mode  of  conveyance  for  which  the  de* 
fendants  were  paid,  and  as  to  which  their  liability  attached. 
In  the  various  cases  that  hare  been  the  subject  of  judicial  in- 
vestigation, where  damages  have  been  claimed  for  injury  to  the 
person  while  traveling  upon  the  railroad,  we  believe  the  rule 
has  always  been  adopted  of  holding  the  parties  to  the  highest 
responsibility  that  attaches  to  carriers  of  persons. 

In  the  present  case,  there  is  nothing  to  take  it  out  of  the  gen- 
eral rule.  The  result  is,  therefore,  that  judgment  must  be 
entered  on  the  verdict  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


LiABiuTT  or  Gabbibbs  or  Passbbobbs  itob  iNJxnaBB!  See  tlie  qaestioB 
diicniiMMl  in  the  note  to  IngaXU  v.  BiUs^  43  Am.  Dec.  346,  366;  and  aee  alao 
the  following  caaes:  Camden  etc,  Co,  t.  Burbe,  28  Id.  488,  and  note;  HolUaier 
T.  NawUn,  32  Id.  466;  LobdeU  v.  BuUiU,  33  Id.  667;  StoekUm  ▼.  I^y,  45  Id. 
188;  LeOngy.  Colder.  40  Id.  633;  MeEl/ny  r. I^oihma etc  Jl  It..  60  Id.  7ML 
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Ibe  mere  happening  of  an  injuriooa  accident  to  a  paesengar  raises  prima /etek 
a  presamption  of  negligence,  and  throws  npon  the  canier  the  onns  of  showing 
it  did  not  eodst:  Lamg  v.  Colder,  ntpra.  The  principal  case  was  cited  in 
Warrm  t.  Kekburg  R,  R»,  8  Allen,  233,  as  recognising  and  affirming  the 
mle  that  oaniars  of  passengers  for  hire  are  bound  to  use  the  utmost  care  in 
regard  to  the  ordinary  and  usual  appliances  and  means  of  carrying  on  their 
business. 

Eailboad  Compaht's  Bbbponsibujtt  iob  Acts  of  Agent  of  Anothoi 
Lnrs,  on  whose  road  it  is  running:  Jordan  t.  FtM  River  R,  R,,  61  Am.  Dec.  44. 

Raii30jj>  CoxpAinr  RaaBivnro  and  Fobwabdino  Gabs  of  Akoihbb 
BoAi>,  care  leqnirsd:  SeeSaOm  y.  OMco^  ete.  iTy,  M  Wis.  280^  dting  th« 
principal 
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WaJkrabtt  not  Imflibd  that  Leased  Building  is  Fit  fob  PABmcuXiAB 
Use,  when  it  is  not  described  in  the  contract  of  hiring  as  hired  or  In- 
tended for  any  specific  purpose  or  kind  of  business. 

Etidbncb  Inapmtjwible  to  Pboyx  Wabbantt  that  building  was  fit  for 
particular  use,  when  the  written  contract  of  hiring  contains  no  such 
warranty,  express  or  implied. 

Action  on  the  case  to  lecoyer  damages  for  injuiies  to  the 
plaintiffs'  goods,  caused  by  the  falling  down  of  a  building  ot 
waiehouse,  the  lower  floor  and  basement  of  which  had  been 
hired  by  the  plaintifib  of  the  defendant.  The  case  was  taken 
from  the  jury  by  consent;  and  if  the  court  are  of  the  opinion 
that  the  action  can  not  be  maintained,  judgment  is  to  be  entered 
for  the  defendant  as  on  a  statement  of  facts  or  on  a  nonsuit; 
but  if  the  court  believe  the  action  maintainable,  the  case  is  to 
be  sent  to  the  juiy  for  trial.  Some  of  the  material  facts  are 
stated  in  the  opinion;  the  rest  are  as  follows:  The  action  was 
founded  upon  a  supposed  breach  of  warranty,  express  or  im- 
plied, by  the  defendant,  that  the  building  was  reasonably  fit  for 
the  purpose  of  a  diy-goods  house;  and  to  sustain  the  action,  the 
following  written  agreement  between  Gerrish,  on  the  first  part, 
and  Dutton,  Richardson  &  Co.,  on  the  second  part,  was  intro- 
duced by  the  plaintiffs:  ''  That  the  first  party  agrees  to  let  the 
warehouse,  first  floor  and  basement,  in  Federal  street,  next  to 
that  of  S.  Parsons  &  Co.,  for  the  term  of  five  years  from  Janu- 
ary 1, 1848,  for  the  sum  of  eighteen  hundred  and  fifty  dollars 
per  annum,  payable  quarterly,  and  to  put  the  same  in  such  re- 
pairs and  order,  with  such  furniture  as  the  pariy  of  the  second 
part  may  require,  and  much  in  the  same  manner  as  that  done 
for  Meears.  Parsons  &  Co. ;  the  party  of  the  second  part  alao  to 
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pay  taxes;  the  party  of  the  second  part  also  agree  to  lease  the 
store  now  occupied  hj  them  to  the  party  of  the  first  part  for  the 
remainder  of  the  term  that  said  store  is  leased  to  the  party  of 
the  second  part,  and  at  the  same  terms.  It  is  also  agreed  that 
the  rent  of  neither  store  is  to  be  paid  by  the  contracting  parties 
till  from  and  after  the  first  of  April  next.  The  parties  of  the 
first  and  second  part  hereby  agree  to  take  said  store  as  above 
stipulated,  and  to  make  leases  as  soon  as  couTenient.  It  is  also 
agreed  that  such  furniture  and  fixtures  as  are  now  owned  by  Dut- 
ton,  Richardson  &  Co.  may  be  removed  or  sold  for  their  benefit. 
And  it  is  also  understood  and  agreed  that  the  quarterly  rent  and 
taxes  of  store  in  Water  street  shall  be  deducted  from  the  quar- 
terly rent  and  taxes  of  store  in  Federal  street,  and  the  excess  only 
to  be  paid  by  the  parties  of  the  second  part  to  the  parties  of  the 
first  part;  and  also  the  parties  of  the  first  part  agree  to  white- 
wash the  waUs  reflecting  the  light  in  the  store  in  the  rear."  The 
plaintiffs,  among  other  things,  offered  to  prove  that  before  the 
parties  made  the  written  agreement,  the  defendant  was  asked 
by  one  of  the  plaintiffs  if  the  building  was  sufficiently  strong, 
and  he  replied  that  it  was,  and  that  he  would  warrant  it  would 
stand  if  filled  with  pig-lead;  but  the  plaintiffs  did  not  charge  or 
offer  to  prove  any  actual  fraud  on  the  part  of  the  defendant. 
The  plaintiffs  insisted  that  upon  the  agreement  and  proofs  they 
were  entitled  to  maintain  the  action  on  the  ground  of  an  express 
or  implied  warranty,  but  the  defendant  claimed  there  was  no 
warranty,  express  or  implied. 

W.  Brigham  and  B.  Choatey  for  the  plaintiflb. 

E.  F,  Durante  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  plaintiffs  in  the  present  case  set 
out  their  claim  in  seven  different  counts,  in  an  action  on  the 
case.  The  gravamen  of  them  all  is,  that,  in  the  spring  of  1848, 
the  defendant,  by  a  memorandum  in  writing,  agreed  to  let  to  the 
plaintiffs  the  lower  floor  and  cellar  of  a  large  warehouse  in  Fed- 
eral street,  for  the  term  of  five  years,  at  a  rent  of  one  thousand 
eight  hundred  and  fifty  dollars  per  annum.  In  some  of  the 
counts  it  is  alleged  that  the  defendant  falsely  warranted  the 
store  or  warehouse;  and  in  others  that  he  falsely  represented  the 
same  to  be  reasonably  fit  for  occupancy;  that  he  was  the  builder, 
that  it  was  fit  for  occupancy  as  a  dry-goods  store,  that  it  was  so 
strong  that  if  filled  with  pig-lead  it  would  not  break  down; 
that  to  induce  the  plaintiffs  to  hire  it,  the  defendant  falsely  war- 
ranted it  to  be  strong  and  stanch,  when  in  fact  it  was  weak, 
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negligently  and  improperly  oonstracted,  insofficient,  and  this 
well  known  to  the  defendant;  that  the  plamtifb^  relying  on  sach 
warranly  and  representation,  did  agree  to  hire  the  same,  entered 
on  the  same,  and  removed  their  goods  into  it;  that,  by  reason  of 
the  weakness,  ill  construction,  and  insufficiency  of  the  ware- 
house, it  fell  down,  by  means  of  which  their  goods  were  greatly 
damaged. 

We  suppose  it  well  settled  by  the  authorities  that,  although 
covenant  or  assumpsU,  according  to  the  form  of  the  contract, 
would  lie  for  a  breach  of  a  contract  of  warraniy;  yet,  alleging 
such  warranty  to  be  false,  case  will  also  lie,  so  that  counts  on  a 
false  warranty  may  be  joined  in  the  same  declaration  with  cotmts 
on  a  &l8e  representation:  Williamson  v.  AUisoriy  2  East,  446; 
ShLort  ▼.  WUkina,  1  Doug.  18. 

Still,  the  question  is,  whether,  in  the  first  case,  there  appears 
to  have  been  either  a  &lse  warranty  or  false  representation  upon 
which  the  action  will  lie. 

At  the  trial,  the  charge  of  false  representation,  or  fraud  in 
fact,  or  an  intention  to  deceive,  was  disclaimed,  so  that  the  only 
question  remaining  is,  whether  there  is  ground  to  charge  the 
defendant  with  having  warranted  the  warehouse  to  be  strong 
and  sufficient  for  occupancy  as  a  dry-goods  store,  when  in  fact 
it  was  not  in  that  condition.  The  right  of  action  in  this  form  is 
founded  on  the  assumption  that,  if  the  defendant  will  warrant  a 
&ct  to  be  true,  without  knowing  whether  it  is  true  or  not,  even 
believing  that  it  is  true,  but  without  knowing  it,  although  he 
may  have  no  intent  to  deceive,  yet  if,  in  fact,  it  is  not  true,  and 
a  third  person,  relying  on  such  warranty,  acts  upon  the  faith  of 
it,  and  sustains  damage,  case  will  lie:  WiUiamaon  v.  AUison,  2 
East,  446.  Whether  there  was  such  warranty,  therefore,  must 
depend  on  the  memorandum  in  writing,  in  which  the  entire 
agreement  was  contained. 

Some  question  was  made,  whether  this  memorandum,  some* 
what  informal,  was  to  be  regarded  as  a  present  demise,  or  for  a 
term  of  years,  or  an  executory  stipulation  for  a  lease  to  be  made 
afterwards.  In  general,  when  one  stipulates  that  another  shall 
have  the  use,  benefit,  and  enjoyment  of  real  estate,  definitely 
described,  accompanied  by  an  actual  entry  and  enjoyment  of  the 
estate,  this  is  evidence  of  a  present  demise:  Fiske  v.  TJie  Fra- 
mingham  Manufacturing  Co.,  14  Pick.  491.  But  perhaps  this  is 
immaterial,  as  the  relation  of  landlord  and  tenant  subsisted 
between  these  parties;  and  whether  the  plaintiffs  were  tenants 
for  years  or  ten9nt8  at  will,  is  not  material  to  this  action.    What- 
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ever  species  of  iienancy  sabsisted,  it  was  oonstitated  by  ihe 
memoxandum  in  writing,  and  must  be  regulated  and  gOTemed 
by  it. 

By  this  memoiandnm,  the  defendant  agrees  to  let  the  ware- 
house to  the  plaintifib,  for  the  term  of  five  years,  etc.;  to  put 
the  same  in  such  repairs  and  order,  with  such  furniture,  etc. 
But  there  is  no  warranty,  contract,  stipulation,  or  undertaking 
that  the  warehouse  is  strong,  well  built,  suitably  constructed, 
or  fit  for  any  kind  of  business  whatever.  There  is,  therefore, 
no  express  warranty  which  was  broken  by  the  falling  of  the  store* 

And  this  court  are  also  of  opinion  that  there  was  no  implied 
warranty  in  this  memorandum,  if,  indeed,  a  breach  of  an  implied 
warranty,  equally  with  that  of  an  express  warraniy ,  were  evidence 
of  deceit.  It  is  not  described  as  hired  or  intended  for  any  spe- 
cific purpose,  or  for  any  particular  kind  or  branch  of  business; 
and  though  it  was  known  that  the  plaintiffs  were  dealers  in  dry 
goods,  and  would  probably  use  the  warehouse  in  that  business, 
yet  that  is  not  expressed  in  the  written  agreement;  and  it  would 
have  been  quite  within  the  right  of  the  lessees  to  use  the  estate  for 
any  other  branch  of  business,  or  for  a  manufactory  or  dwelling- 
house.  It  therefore  does  not  come  within  the  authority  of  cases 
wherein  furnished  rooms,  in  a  lodging-house,  are  let  for  parlor, 
bedroom,  and  the  like,  for  a  particular  season  of  the  year,  iu 
which  a  warranty  may  be  implied  that  the  rooms  are  properly 
furnished  and  suitably  fitted  for  such  particular  use:  Smith  y, 
Marrable,  11  Mee.  &  W.  5.  But  the  authority  of  these  cases  has 
been  much  shaken,  if  not  wholly  overruled,  so  far  as  it  applies 
to  real  estate,  by  the  subsequent  cases:  SvMon  v.  Temple ,  12  Id. 
62;  Hart  y.  Windsor,  lA.  68. 

If  there  was  any  warranty,  express  or  implied,  it  was  a  part 
of  the  contract  of  hiring,  and  not  something  separate  and 
independent,  and  must,  therefore,  be  found  as  one  of  the  items 
or  t^rms  of  that  contract.  The  evidence,  therefore,  offered  for 
the  purpose  of  showing  that  the  defendant  said  to  one  of  the 
plaintiffs  that  the  warehouse  was  stroug  enough  to  stand  if 
filled  with  pig-lead,  was  not  admissible;  it  would  be  adding  to 
the  terms  of  a  written  agreement  by  parol  evidence,  which  is 
contrary  to  the  rules  of  law.  The  court  are,  therefore,  of  opin- 
ion, that  the  action  can  not  be  maintained. 

PlaintifiiB  nonsuit. 


Implied  Wabbaittt  that  Buildwo  is  Fit  for  Pabtioulab  Usb:  See 
note  to  Crouch  v.  Fowle,  32  Am.  Dec.  356.  The  principal  case  was  dted  in 
Royce  ▼.  Ouggenhem,  106  Mass.  202,  to  the  point  that  in  a  lease  of  a  build- 
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iog  for  a  dwelling-hoiiM  or  a  Btore  no  oovenant  is  implied  that  it  shall  be  fit 
for  occapation;  and  in  Woods  ▼.  Kaumiea^  Steam  Cotton  Co.f  134  Id.  869,  ta 
the  point  that  a  tenant  who  hires  premises  takes  them  as  they  are,  and  oan 
not  complain  that  they  were  not  conatracted  differently. 

EviDxircs  WHBTHXB  Admissibue  to  Pbotx  Wabsahtt  not  CovTAorxD 
nr  Wrrtxk  CovrajLCit  See  Heraom  v.  ffenderwn,  53  Am.  Dec  186.  The 
principal  case  was  cited  in  Boardmtm  v.  Spooner^  13  Allen,  861,  to  the  point 
that  a  conteinpoianeoQs  agreement  ai  warranty  oan  not  be  ingiafted  by  oral 
eridenoe  on  a  written  lostrament. 

Thx  FRiHcaPAL  CASB  WAS  ALSO  ciTXD  in  LeooUt  V.  Fkteher^  10  Allen,  121, 
to  the  point  that  in  a  lease  of  real  estate  no  covenant  is  implied  that  the 
lessor  shall  keep  the  premises  in  repair  or  otherwise  fit  for  occupation;  in 
Whitmore  v.  South  Bo&Um  Iron  Co. ,  2  Id.  66,  to  the  point  that  it  is  only  when 
a  party  undertakes  to  supply  an  article  for  a  partionlar  use  that  he  is  held  te 
watzant  that  it  ahaU  be  fit  and  proper  for  that  pnrpose;  and  in  SlmoaH  ▼• 
Psteam,  127  Man.  407,  in  construing  an  agreement  as  amounting  praotioalljr^ 
thongb  not  technically,  to  a  lesse. 
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[9  Oonmo,  U8.] 

DniAzrD  AHB  BxFDSAi*  ABx  EviDXircK  07  CoNTXBSioK  of  goods,  in  trover, 
oondusive  if  not  rebutted. 

iWinEBSHIP  OF  PXBSONAL  PbOFXKTT,  WHEN  PBOVXD,  IS  P&XSUHXD  TO  COV- 

TIKUX  until  some  alienation  is  shown;  and  ownership  is  not  lost  by  per- 
mitting another  to  be  in  possession. 
Poenssioir  of  Pxbsokal  Pbopxbtt  is  Prima  Faoix  Etidxnox  of  Titub, 
good  as  against  everybody  but  the  right  owner;  merely  parting  with 
pnesreninn  by  the  owner  affiirda  no  conclusiYe  evidence  of  a  change  of 
title. 

TMyvsB  for  certain  articles  of  fumitare.*  There  was  eTidence 
■hewing  that  the  famitare  was  purchased  by  the  plaintiff,  and 
afterwards  came  into  the  possession  of  the  defendant,  with  the 
consent  of  the  plaintiff.  The  plaintiff  had  made  a  demand  for 
the  property,  but  the  defendant  refnsed  to  deliver  it,  claiming 
it  as  his  own.  It  was  ruled  by  the  presiding  judge  that  if 
ownership  of  personal  property  with  the  present  right  of  pos- 
session is  proTed,'the  presumption  of  ownership  with  the  right 
of  possession  continues  until  there  is  evidence  that  they  have 
been  parted  with;  and  the  mere  fact  that  the  property  is  in  the 
possession  of  another,  with  the  owner's  consent,  does  not  raise 
a  legal  presumption  of  a  change  of  title,  so  as  to  shift  the  bur- 
den upon  the  original  owner  of  showing  that  he  retains  the 
fight  of  proi>erty  and  of  possession;  but  a  change  of  possession, 
the  aocompaaying  cironmstauoes,  is  evidence  for  the  jux; 
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of  a  change  of  ownership  or  right  of  poBsession.    The  plaintiJI 
had  a  yerdict,  and  the  defendant  excepted. 

B.  F.  Fuller y  for  the  defendant. 

c7.  Broum,  for  the  plaintiff. 

By  Court,  Shaw,  G.  J.  This  is  an  action  of  trorer  for  fuxni- 
ture,  in  which  a  verdict  was  found  for  the  plaintiff,  and  the  case 
comes  before  us  on  the  defendant's  exceptions.  This  cause  has 
been  vexy  elaborately  argued,  but,  when  understood,  it  appears 
to  us  to  be  gOYcmed  by  a  few  plain  principles.  It  turns  upon 
the  directions  of  the  judge,  who  tried  the  cause,  in  matter  of 
law. 

It  is  to  be  regretted  that  the  facts  appearing  on  the  trial, 
showing  the  relations  of  the  parties,  and  the  circumstances  under 
which  the  goods,  admitted  to  be  the  property  of  the  plaintiff, 
came  into  the  possession  of  the  defendant,  are  not  stated,  in 
order  to  show  the  application  of  the  rule  of  law  laid  down  by 
the  court.  Such  circumstances  will  usually  indicate  what  was 
the  nature  and  character  of  such  change  of  possession,  whether 
in  consequence  of  a  sale  or  temporary  loan,  or  how. 

The  plaintiff  is  proved  to  be  the  owner  of  the  properiy,  and 
that  right  of  property  will  continue  until  a  change  proved  as  by 
sale,  lien,  or  voluntaiy  loan.  Whoever  relies  on  such  change 
must  prove  it;  the  proof  lies  on  him.  All  that  appears  in  the 
present  case  is,  that  the  property  came  into  the  possession  of 
the  defendant  with  the  plaintiff's  consent. 

How?  On  what  trust  or  contract?  This  does  not  appear. 
Demand  of  the  goods  was  made,  and  a  refusal  to  deliver  them 
by  the  defendant  to  the  plaintiff,  on  such  demand,  before  action 
brought,  and  this  is  evidence  of  a  conversion,  conclusive,  if  not 
rebutted.  We  are  then  called  on  to  consider  the  directions 
given  by  the  judge  on  the  trial. 

The  first  was,  that  presumption  of  ownership  continues  until 
some  alienation  is  shown.  This  is  correct.  A  party  having 
this  ownership  does  not  lose  it  by  pennitting  another  to  be  in 
possession.  The  ordinary  mode  of  proving  property  is  proving 
that  it  was  purchased  and  paid  for,  and  it  will  be  deemed  in 
law  to  be  the  purchaser's  until  something  is  shown  to  change 
the  title,  and  merely  parting  with  the  possession  affords  no  con- 
elusive  evidence  of  such  change.  Possession  is  prima  facie  evi- 
dence of  title,  good  against  everybody  but  one  proving  properly; 
that  is,  against  any  one  but  the  right  owner:  Armory  v.  Dda- 
mirier  1  Btra.  606.    This  case  of  the  chimney-sweeper's  boy, 
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from  Stxange,  well  illustrates  these  principles.  A  chimney- 
sweeper's boy,  haying  found  a  jewel,  carried  it  to  a  goldsmith 
to  ascertain  its  value,  but  the  goldsmith,  by  his  apprentice,  de- 
tained it  and  refused  to  restore  it.  The  boy  having  brought 
trover,  it  was  held  that  his  possession  was  some  evidence  of 
property,  good  against  any  one  but  the  true  owner,  and  that  he 
could  maintain  trover  for  it  on  such  prima  facie  proof  of  title; 
and  that  refusal  to  restore  it  to  him,  on  demand,  was  evidence 
of  a  conversion. 

The  defendant's  possession  was  prima  facie  evidence  of  title 
in  him,  but  it  was  rebutted  by  proof  of  prior  possession  and 
actual  ownership  on  the  part  of  the  plaintiff.  The  burden  of 
proof  was  on  her,  and  she  sustained  it  by  proof  of  title. 

Exceptions  overruled  and  judgment  on  the  verdict  for  the 
plaintiff. 

Demand  amd  Refusal  a&b  Prima  Facie  Evidence  op  Ck)xvEBSiON! 
Loekwocd  t.  BvU,  13  Am.  Dec.  639;  Packard  v.  Qttman,  16  Id.  475;  Dent  ▼. 
Chiks^  26  Id.  350;  Irish  v.  CU>yeB,  30  Id.  440;  Dex^U  v.  OdeU,  38  Id.  C28; 
Thompson  V.  Roatf  41  Id.  121;  but  refusal  upon  false  and  deceptive  grounds 
is  equivalent  to  a  general  refusal,  and  is,  in  general,  conclusive  evidence  of  a 
conversion:  Holbrook  v.  Wight,  35  Id.  607.  A  demand  is  not  necessary  to 
be  proven  where  there  is  an  actual  conversion:  IlousUm  v.  Dydie,  33  Id.  130; 
note  to  Pierce  v.  Benjamin,  25  Id.  400,  collecting  prior  cases;  Jewett  v.  PaJt- 
ridge,  28  Id.  173;  PwUr  v.  Foster,  37  Id.  59;  Hyde  v.  Soble,  38  Id.  608. 
And  see  WhiUoch  v.  Heard,  48  Id.  73;  Doty  v.  Hawkins,  25  Id.  459,  as  to  a 
refusal  by  a  bailee  as  evidence  of  a  conversion;  and  Holbrook  v.  Wight,  35  Id. 
007;  Pattee  v.  OUmore,  45  Id.  385,  in  regard  to  the  refusal  or  demand  of  one 
partner  as  evidence  of  a  conversion  of  all  the  partners.  A  demand  and  re- 
fusal are  no  evidence  of  conversion,  where  the  defendant  makes  no  claim  to 
the  property  himself,  but  has  a  sufficient  and  well-grounded  doubt  as  to  the 
plaintiff's  title:  Zachary  v.  Pace,  47  Id.  744;  Fletcher  v.  Fletcher,  28  Id.  359; 
Dowd  V.  Wadsworth,  18  Id.  667.  The  defendant  must  be  in  a  condition  to 
deliver  the  property  in  order  that  demand  and  refusal  may  be  evidence  of  a 
conversion:  Hawkins  v.  Hqffman,  41  Id.  707;  thus  the  defendant  must  at  the 
time  have  possession  or  control  of  the  property:  Hallenbake  v.  Fish,  24  Id.  88; 
Irish  V.  Cloyes,  30  Id.  446.  A  demand  by  letter  is  not  sufficient  to  constitute 
a  oonversioin,  if  no  notice  is  taken  of  it;  but  if  an  answer  is  sent  falsely  denying 
possession,  the  demand  becomes  sufficient:  Pattee  v.  OUmore,  45  Id.  385;  and 
a  refusal  to  deliver  what  in  /oro  conscknUcs  belongs  to  the  defendant,  and 
ought  to  remain  in  his  possession,  is  not  a  wrongful  conversion:  Graliam  v. 
Wamfr's  Ea^rs,  28  Id.  65. 

Other  Acts  as  ESvidencb  or  Convebsioh.— Any  intermeddling  with  the 
property  of  another,  in  a  manner  subversive  of  the  owner's  dominion,  is  suffi- 
cient evidence  of  a  conversion:  /?etd  v.  Colcock,  9  Am.  Dec  729;  as  is  also 
sny  act  of  ownership  over  the  property,  inconsistent  with  the  true  owner's 
f%ht  of  dominion:  Sagsdale  v.  WiUiaa/hs,  49  Id.  406;  and  possession  coupled 
with  drim  of  title,  and  acts  of  ownership,  is  also  evidence:  Dowd  v.  Wads- 
worth,  18  Id.  667;  bat  the  fact  of  a  party's  removal  from  the  state  is  not  evi* 
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01  oonfwrion  of  prapwiy  pforiomly  ooiuigiftBd  to  bloi  lor  nlo:  PoUtt 
^.  Oiinors.  40  Id.  S86. 

PoflflBBBIOH  OF  PmaOKAL  PBOFBBTT  PkIMA  FaGIB  BriDKirGB  OF  OwSEBr 

«np:  ifoofi  V.  JSTotolai^  16  Am.  Dea  726;  MmuU  ▼.  Bmrrit^  40  Id.  89;  ^twy 
w.  CZernoM,  40  Id.  323. 

Ths  pbxhozpai.  OAfii  WAB  cizn>  in  Bwrbe  v.  iScMoye,  13  AUon,  409,  to  tbo 
point  that  pOMMrion  of  piwanal  ittvpoiiy  is  wifHnifint  to  mstoin  an  aotiott 
iti  ommnUm  ogoinot  aiij  mm  who  dooo  not  ohow  m  hotter  titlo. 


GASES 


III 
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OF 
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BUBOAN  V.  LtBLL. 

0V  Mnmro  Pabtvebbhip  is  in  legal  oontemplation  a  prfnoipilof  Ik* 
film,  and  gmenil  agent  for  all  the  copartnen  in  tho  tranaaotlon  of  ibm 
oopartnerahip  bnaineaa,  withoat  having  had  general,  apeoial,  or  limited 
powen  conferred  upon  him,  and  the  finn  is  liaUe  to  a  person  whom  li» 
employs  to  labor  for  it. 

DsBBOLonoN  OF  Mgovo  Cofabtnxbship,  by  one  of  the  partners  silentiy 
withdrawing  or  assigning  his  interest  to  another^  will  not  relievo  soek 
partner  from  liability  for  work  done  before  or  debts  oontraoted  after. 
thaa  silently  withdrawing  or  resigninj^ 

AcaarowLXDOMXHT  ob  Pabt  Patmsnt  of  Bbbt  bt  Obb  Pabskxb  amonnts  to- 
a  promise  binding  on  the  firm. 

Absumiwit.    The  facts  are  stated  in  the  opinion. 
BackuB  and  Harbaugh,  for  the  plaintiff. 
A*  Davidson,  for  the  defendants. 

By  Ck>nrt,  Pbjitt,  J.  This  is  an  aotion  of  aaaumpni^  brought: 
by  tiie  plaintiff  in  the  Wayne  oouniy  court,  for  work  and  labor 
claimed  to  have  been  performed  for  the  defendants  in  their  min-^ 
ing  business. 

The  cause  was  admitted  to  the  court  below,  on  a  written 
statement,  in  whidi  it  is  admitted  that  the  defendants  impleaded 
in  this  suit  indude  all  the  members  of  the  company;  that  the) 
all  signed  the  original  articles  of  copartnership,  and  prosecuted 
the  business  of  mining  under  them. 

These  oonoessions  thus  made  constitute  oondusiye  eyidenoe,, 
•s  against  the  defendants,  of  a  partnership  in  fact,  in  whiek 
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they  are  all,  as  partners,  engaged  in  the  btudneBB  of  mining:  2 
Greenl.  Ev.,  sec.  484.  It  further  appears,  from  the  case  sub- 
mitted, that  Andrew  Harvie,  a  member  and  one  of  the  man* 
agers  of  the  company,  employed  the  plaintiff  to  perform  the 
work  in  question.  But  whether  his  powers,  as  one  of  the  man- 
agers of  the  company,  were  general,  or  special  and  limited,  does 
not  appear;  nor  is  it  material  to  a  judicial  determination  of  this 
cause,  as  every  member,  in  legal  contemplation,  without  any 
special  powers  being  conferred  upon  him  by  the  articles  of  co* 
partnership,  is  not  only  a  principal  of  the  firm,  but  a  general 
agent,  for  all  the  copartners  in  the  transaction  of  their  legiti- 
mate company  business:  Story  on  Part.  1;  Har.  Ch.  Pr.  172; 
each  member  being  vested  with  power  which  enables  him  to  act 
at  once  as  principal;  and  all  are  regarded  as  being  present  and 
sanctioning  the  engagements  and  contracts  which  they  may 
singly  enter  into  within  the  scope  of  their  partnership  matters: 
Story  on  Part.  158,  159.  Harvie,  then,  being  one  of  the  part- 
ners, was  vested  with  the  right  of  contracting  with  the  plaintiff, 
and  any  work  performed  by  him  for  the  company,  xmder  the 
contract,  would  legally  bind  all  of  the  partners  for  the  payment 
of  it.  Although  Harvie,  as  a  single  member,  was  inhibited 
from  making  such  a  contract  by  some  express  provision  of  the 
articles  of  copartnership,  still  the  rights  of  third  persons,  to 
whom  such  provision  was  unknown,  would  not  be  thereby  af- 
fected, nor  would  it  tend  in  the  least  to  bar  a  third  person  who 
had,  by  the  procurement  of  a  single  member  without  notice, 
rendered  services  for  the  company,  in  recovering  therefor,  in  a 
suit  against  all:  2  Greenl.  Ev.,  sec.  481;  Story  on  Part.  193. 
The  plaintiff,  by  the  procurement  of  Harvie,  as  appears  by  the 
case,  labored  for  the  company,  in  their  mining  operations,  nine 
months  and  two  days  at  eighteen  dollars  per  month.  In  this 
labor  of  the  plaintiff  all  the  partners  were  interested,  and  in 
judgment  of  law  all  are  presumed  to  have  been  cognizant  of  its 
perform >* ace,  and  to  have  derived  at  least  some  benefit  from  it; 
hence  all  are,  as  they  should  be,  by  every  principle  of  justice, 
held  equally  responsible  to  the  plaintiff  for  the  payment  of  the 
services  thus  rendered.  And  as  it  regards  their  joint  liability, 
it  is  a  matter  of  no  legal  moment  whether  some  of  the  partners 
were  dormant  in  fact,  or  whether  they  subsequently  assented  to 
or  dissented  from  the  proceedings  of  those  with  whom  they 
had  intrusted  the  management  of  their  company  business;  they 
would,  nevertheless,  be  jointly  liable  to  the  plaintiff  for  his 
work. 
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After  the  servioes  were  rendered,  the  plaintiff,  as  appears  bj 
the  case,  made  out  an  account  therefor  against  the  company, 
the  balance  of  which,  after  deducting  some  small  sums  which 
had  been  paid  and  credited,  amounted  to  one  hundred  and 
forty-seyen  dollars  and  forfy-three  cents,  on  which  John  Green- 
field, their  superintending  agent  of  the  hands  employed  on  the 
mining  location,  certified  to  John  Winder,  a  member  and  also 
one  of  the  managers  of  the  company,  that  the  account  was  cor- 
rect, and  that  the  balance  thereof  was  due  to  the  plaintiff;  Winder 
afterwards,  on  presentation  of  the  account  and  certificate  to  him, 
paid  the  plaintiff  forty  dollars,  which  was  indorsed  thereon. 

It  is  a  well-settled  principle  of  law,  "  that  the  acknowledg- 
ment by  one  partner,  during  the  continuance  of  the  partner- 
ship, of  a  debt,  as  due  by  the  partnership,  will  amount  to  a 
promise  binding  on  the  firm."  The  certificate  of  the  superin- 
tending agent,  and  the  recognition  of  the  account  by  a  member 
and  one  of  the  managers  of  the  company,  constitute  sufficient 
eTidenoe  of  such  acknowledgment.  ''And  so  a  part  payment 
of  a  debt  of  a  firm  by  one  partner,  during  the  continuance  of 
the  partnership,  will  not  only  extinguish  pro  ianto  the  partner- 
ship debt,  but  will  operate  as  an  admission  of  the  existence  of 
the  residue  of  the  debt,  binding  on  all  the  partners:"  Stoiy 
on  Part.  160. 

These  are  rules  of  law  about  which  there  has  never  been  any 
disagreement,  neither  by  legal  authors  nor  courts  of  last  resort; 
and  by  them,  all  the  members  of  this  company  are  equally 
liable  to  the  plaintiff  for  the  payment  of  the  balance  due  him 
on  the  account. 

The  question,  "whether  a  member  who  had  sold  out  his 
shares  in  the  company  stock,  would  be  relieved  from  liabiliiy 
without  notice,  before  the  work  was  done,  or  from  the  payment 
of  debts  created  subsequent  to  such  sale,"  propounded  to  the 
court  for  decision,  is  not  involved  in  the  case,  as  it  is  drawn  up 
and  submitted;  the  answer  is,  that  each  member  of  the  partner- 
ship will  continue  liable  to  third  persons  for  any  debts  or  lia- 
bilities inonned  in  the  transaction  of  their  legitimate  company 
business,  until  a  dissolution  of  the  copartnership  and  notice 
thereof:  Story  on  Part.,  sees.  884-S36,  together  with  cases 
therein  noted;  and  that  a  dissolution,  by  one  of  the  partners 
silently  withdrawing,  or  assigning  his  interest  in  the  company 
stock  to  another,  can  not  legally  have  the  effect  to  relieve  such 
partner  from  liability  for  work  done  before  or  debts  oontraoted 
after  thus  silently  withdrawing  or  assigning. 
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The  opinion,  therefoxe,  of  this  oourt  10,  Qmi  the  plaintiff  is 
entitled  to  judgment  for  the  faalanoe  of  his  aooount,  and  inteB^ 
est  from  the  time  of  ite  liqtddation. 

Stogkholdxb'b  Aim  Bibbctok'b  Lubiutt  tob  Ooarosjom  Dsbxb:  Sea 
the  following  caaes*  and  notea  to  the  aame:  BaUey  ▼.  Bandar,  88  Am.  Dea 
625;  Morfftm  ▼.  N.  T.  S.  R.  Co.,  40  Id.  244;  J^tdamdr,  McChtUongh, 4Z  Id. 
685;  Smith  r.  Hurd,  46  Id.  680;  MerHtt  v.  8^folk  Bank.  60  Id.  648;  Bigk^ 
iower  Y.  ThonUon.  52  Id.  412. 

pABXirsBSHiP,  What  CasaarroTBa,  and  LiABnjxns  of  Pabzhibs:  8aa 
Laomii  v.  ManhaU,  80  Am.  Deo.  586;  CJumpUm  y.  Badwkk.  81  UL  S76f 
Htnm  T.  Hatt.  85  Id.  178;  IToweUx.  Harvey,  88 Id.  876. 
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p  MsaBi«AV,  180.] 

fiaQDmiBB  OF  PBOxiasoBT  KoiK  are  that  it  be  a  wxittan  eofigaBMnt  faj 

one  peison  to  another  to  pay,  abaolntely  and  nnoonditionally,  m  apeoified 

anm  of  money  at  a  time  named. 
iNBTBUiiEirr  Impobtino  Ekoaobmxiit  to  Do  One  or  Two  Things  at  the 

option  of  the  maker,  and  not  abeolutely  and  at  all  oYenta  to  do  either, 

will  not  be  deemed  a  promiaaory  note. 

AonoN  to  recover  the  amounts  due  on  eleven  instrumentSy  one 
of  which  was  worded  as  follows:  ''$60.  Plymouth,  Jan.  11, 
1841.  Two  years  from  date,  for  value  received,  we  or  either  of 
us  promise  to  pay  E.  Woodruff,  or  bearer,  sixty  dollars,  with  use. 
Said  Woodruff  agrees  that  if  fifty  dollars  be  paid  on  the  first 

day  of  January,  1848,  it  shall  cancel  this  note.    (Signed) ." 

The  other  ten  instruments  were  similar  in  all  respects  excepting 
amounts  and  dates  of  payment.  They  were  declared  inadmissi- 
ble as  evidence  in  the  lower  court,  and  plaintiff  appealed. 

Morgan.  Davidnony  and  HoSbrook.  for  the  plainti£b. 
0.  ffawktns,  for  the  defendants. 

By  Ck>urt,  Gbbkn,  J.  Promissoxy  notes,  like  bills  of  ex- 
change, enjoy  the  privilege,  conceded  to  no  other  unsealed  in* 
struments,  of  being  presumed  to  be  founded  upon  a  valid  and 
valuable  consideration:  Stoiy  on  Prom.  Notes,  sees.  7,  181. 
This  character  was  given  to  them  by  the  statute  of  3  &'4 
Anne,  c.  9,  to  which  our  statute  corresi>onds:  B.  S.  156. 

Under  this  statute,  the  requisites  of  a  promissoiy  note  are. 
that  it  be  a  written  engagement  by  one  person  to  pay  another 
person  therein  named,  absolutely  and  unconditionally,  a  certain 
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■am  of  money  at  a  time  qpeoified  therein:  Stoiy  on  Pxom. 
Notes,  flee.  1;  2  Bla.  Com.  467;  Baylqr  on  Bills,  1.    • 

'*A  bill  or  note,"  Bays  Mr.  Justice  Bayley,  ^'mnst  purport 
that  the  money  mentioned  in  it  shall  be  payable  absolutely  and 
at  all  events;  if  it  purport  to  make  the  payment  d^iend  upon 
any  uncertainty  or  contingency,  the  instrument  is  not,  except 
in  certain  cases  as  to  the  stamp  duties,  a  bill  or  note;  and  if  it  be 
not  a  bill  or  note  ab  inUio,  no  subsequent  event  can  make  it  so:" 
Bayley  on  Bills,  c.  1,  sec.  6.  It  must  be  for  a  fixed  and  certain 
amount  and  not  for  a  variable  amount.  If  the  specific  sum  be 
not  e^xressed  at  all,  or  it  be  uncertain  in  amount,  or  it  be  ac- 
eompanied  by  other  words  that  make  it  more  or  less  accord- 
ing to  circumstances,  the  instrument  is  void  as  a  bill  of  ex- 
change or  a  promissory  note:  Story  on  Bills,  sec.  42;  Story  on 
Prom.  Notes,  sec.  20. 

The  sum  claimed  upon  the  instrument  set  forth  in  the  case 
made  is  the  sixiy  dollars  and  interest  mentioned  therein;  for  it 
is  not  claimed  that  the  defendants  were  absolutely  and  at  all 
events  bound  to  pay  the  fifty  dollars.  The  question  then  is, 
whether  they  by  this  note  engaged  absolutely  and  without  any 
condition  to  pay  the  sixiy  dollars  and  interest. 

The  whole  of  the  instrument  must  be  taken  and  construed 
together,  in  order  to  determine  this  question.  The  first  clause, 
taken  by  itself,  clearly  imports  such  an  agreement;  but,  by  the 
last  clause,  it  is  made  subject  to  the  condition  that  if  a  smaller 
sum  should  be  paid  at  an  earlier  day,  such  payment  should  can- 
cel the  note.  Now  if  the  condition  had  been,  that  the  note 
should  become  void  provided  the  makers  should  convey  a  cer- 
tain estate  or  perform  certain  labor,  or  deliver  certain  goods 
within  a  limited  time,  no  one  would  pretend  that  the  instru- 
ment was  a  promissory  note.  Such  an  instrument  would  sim- 
ply import  an  engagement  to  do  one  of  two  things  at  the  option 
of  the  maker,  and  not  absolutely  and  at  all  events  to  do  either. 
And  could  such  an  instrument  be  distinguished  from  the  one 
under  consideration  ?  The  purport  of  it  is,  that  the  defendants 
engage  to  pay  fifty  dollars  on  the  first  day  of  January,  1843,  or 
at  their  option,  to  pay  sixiy  dollars  and  interest  on  the  eleventh 
of  the  same  month.  They  were  bound  absolutely  to  pay  the 
one  sum  or  the  other,  but  not  to  pay  either  sum  at  all  events. 
The  sixiy  dollars  with  use  they  engaged  to  pay  only  in  the  event 
of  their  not  paying  the  fif iy  dollars  at  a  specified  time. 

I  can  see  no  distinction  in  principle  between  this  case  and  the 
ease  of  an  agreement  to  pay  a  certain  sum  at  a  certain  time,  pvo^ 
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vided  a  third  person  should  fail  to  x>ay  a  sum  certain  at  an 
earlier  period;  or  to  pay  to  D.  or  B.  or  his  or  their  order: 
Blanchehhagen  v.  Blunddl,  2  Bam.  &  Aid.  417;  see  also  Hari- 
ley  Y.  Wilkinson,  4  Mau.  &  Sel.  25.  It  was  the  object  of  the 
statute  to  put  promissory  notes  upon  the  same  footing  with  bills 
of  exchange,  in  eyery  respect:  Opinion  of  Eenyon,  0.  J.,  in 
Carlos  V.  Fancourt,  5  T.  B.  482.  Suppose  a  bill  drawn  by  A. 
on  B.,  requesting  B.  to  pay  C.  fifty  dollars  on  the  first  day  of 
January,  or  sixty  dollars  and  interest  on  the  eleventh  of  Janu- 
ary, at  B.'s  election.  B.,  by  his  acceptance  of  such  a  bill, 
would  not  be  bound  absolutely  to  the  payment  of  either  sum ;  and 
such  a  bill  could  not  be  said  to  be  either  payable  at  a  certain  time, 
nor  for  a  sum  certain.  It  evidently  then  would  not  possess  the 
requisites  of  a  bill  of  exchange,  according  to  the  law  merchant. 

The  instruments  declared  on  do  not  come  within  the  definition 
of  a  promissoxy  note,  as  given  by  any  elementary  writer.  I  am 
aware,  however,  that  there  are  some  American  cases  in  which 
the  qualities  of  a  bill  of  exchange  or  promissory  note  seem  to 
have  been  given  to  instruments  of  this  character:  See  Bay  ley 
on  Bills,  10,  note  t.  But  the  well-settled  doctrine  upon  this 
subject  in  England,  the  general  tenor  of  the  American  decisions, 
and  the  language  of  all  the  elementary  writers  upon  bills  of  ex* 
change  and  promissory  notes  are  the  other  way. 

The  case  of  Makepecxe  v.  Harvard  College,  10  Pick.  298,  ia 
dted  by  the  plaintifis  as  a  strong  case  in  their  favor.  An  atten- 
tive perusal  of  the  report  of  that  case,  however,  will  show  that 
the  instrument  there  in  question  was  not  called  by  the  court  or 
counsel  a  promissoxy  note.  The  parties  agreed  upon  a  case, 
stating  the  facts;  and  they  agreed  that  upon  such  facts  the  court 
should  render  judgment  in  favor  of  the  college  for  such  sum  as 
it  was  entitled  to  recover.  The  case  made  embraced  the  origi- 
nal consideration  of  the  agreement  declared  on;  and  the  ques- 
tion argued,  and  which  was  examined  and  determined  by  the 
court,  was  whether  the  note  was  a  collateral  undertaking  in  the 
nature  of  a  penalty  to  enforce  another  obligation,  or  whether  it 
was  evidence,  in  connection  with  the  other  facts  stated,  of  a 
subsisting  debt  to  the  full  amount  specified  upon  its  face;  and 
the  court  decided  that  the  defendant  was  justiy  indebted  to  the 
plaintiff  in  the  full  amount  mentioned  in  the  note.  The  form 
of  the  declaration  does  not  appear  from  the  report  of  the  case; 
but  it  seems  to  me  inferable  from  what  does  aj^>ear,  that  the 
plaintiff  declared  upon  the  instrument  as  a  special  agreement, 
supported  by  an  adequate  consideration. 
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Ifc  most  be  certified  to  the  circuit  court  for  the  couniy  of 
Washtenaw,  as  the  opinion  of  this  court,  that  the  instruments 
in  writing  declared  on,  and  offered  in  evidence  in  this  case,  are 
not  promissory  notes  within  the  statute;  and  that  said  court  did 
not,  therefore,  err  in  excluding  them  when  offered  in  evidenoe 
by  the  plaintiffs. 

Whipple,  C.  J.,  dissented. 

Certified  accordingly. 

BiQUiSFTES  OF  Promibsobt  Kotb:  See  the  following  oases  and  notes, 
where  the  subject  has  been  fully  treated:  Cook  v.  SaUerUe^  16  Am.  Dec.  432; 
WooUey  ▼.  Sergtant^  14  Id.  419;  Cota  v.  Buck,  41  Id.  464;  OverUm  v.  TyUr^ 
45  Id.  ^5;   Wordai  y.  Dod^  47  Id.  247. 


WiLiiiAMB  V.  MiomaAN  Geitebal  R.  R.  Ga 

[3  MxoHiaAH,  399.] 

Railroad  Compaijt  HAViifo  Acquibed  its  Boad  bt  Pubohass  akd 
GBAirr  FROM  Statx  is  the  legal  owner  of  the  road,  and  has,  by  the  ex- 
press terms  of  its  act  of  incorporation,  the  entire  and  exclusive  right  of 
its  possession  and  controL 

BAUiBOADS    ABB    KXITHXR     PUBLIO    HlOHWATS    NOB    COMHON     PASTlTRUia 

Gbottndb. 
Horses  and  Cattle,  havino  been  Dbolabed  Fbeb  Gommonxbs  under  a 

township  act»  do  not  possess  a  legal  right  to  trespass  upon  the  vested 

private  rights  of  either  a  citizen  or  a  corporation. 
Pasties  Enoaoed  vs  Pbobboution  of  Lawful  Act  are  not  liable  for  an 

accidental  injury  occurring  during  the  performance  of  the  act  when  due 

care  and  caution  have  been  exercised. 
IiuuBT  REStn/FiKO  FBOM  Fault  OR  Keolioencs  of  the  plaintiff,  or  of  both 

parties,  without  intentional  wrong  on  the  part  of  the  defendant,  will  not 

sustain  an  action. 

Cabs.  Plaintiff  owned  Beyetal  horses^  which  strayed  from 
his  premises  onto  the  track  of  the  defendants  in  the  night-time, 
and  were  killed  by  a  locomotive  and  train  of  cars,  running  on 
■chedale  time.  Plaintiff  claimed  that  a  portion  of  the  road  waa 
onfenced,  and  that  horses  and  cattle  were  free  commoners  under 
the  laws  of  the  township^  and  consequentlj  had  a  right  to  be  on 
the  road. 

Backus  and  Harbaugh,  for  the  plaintiff. 

James  F.  Joy,  for  the  defendant. 

Bj  Ckmrty  Pbait,  J.  The  main  question  to  be  determined  in 
ibis  cause,  is,  whether  upon  the  facts  admitted  by  the  case,  the 
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defendants  are  liable  for  the  Talne  of  the  hones  killed.    Bj  no 
pzinciple  of  law  can  they  be  rendered  liable  on  such  a  state  of 

facts. 

The  defendants  are  the  legal  owners  of  the  railroady  having 
acquired  it  by  purchase  and  grant  from  the  state.  Whether 
their  charter  contains  powers  and  privileges  which  were  improvi- 
dently  granted  by  the  legislature,  is  not  a  question  to  be  con* 
sidered  here  in  deciding  the  case;  but  whether  under  their 
chartered  rights,  and  in  view  of  the  facts  submitted,  they  are 
liable  to  the  plaintiff  for  the  loss  he  has  sustained,  resulting  from 
their  act,  in  running  their  locomotive  and  cars  over  their  own 
railroad.  Legally  the  defendants  can  be  required  to  do  no  more 
in  rendering  the  running  of  their  cars  safe  to  persons  and  prop- 
erty than  is  required  by  the  provisions  of  their  charter  and  the 
principles  of  the  common  law.  By  neither  are  they  required  to 
fence  in  their  road  for  the  protection  of  other  person's  domestic 
animals,  or  for  any  other  purpose  whatever. 

By  the  charter,  the  defendants  are  required,  under  heavy 
penalties,  ''  to  keep  the  road  open  and  in  repair  for  use,  from 
Detroit  to  Lake  Michigan,  and  always  have  and  keep  in  use 
thereon,  a  sufficient  supply  of  motive  power  and  cars,  both  for 
persons  and  property,  for  the  expeditious  and  convenient  trans- 
action of  business,  and  the  transportation  of  all  persons  and 
property  offering  for  transportation:"  Sess.  Laws  1846,  p.  56, 
sec.  21.  Under  these  penal  requirements,  the  defendants  were 
engaged  in  running  a  passenger  train  of  cars  at  the  time  the 
injury  complained  of  by  the  plaintiff  occurred.  The  running  of 
that  train  was  a  lavrful  act  and  within  their  chartered  rights;  it 
was  upon  their  own  railroad,  of  which  they  had,  by  the  express 
terms  of  their  act  of  incorporation,  the  entire  and  exclusive 
right  of  possession  and  control.  No  third  person  had  any  right 
to  interfere,  or  to  arrest  the  passage  of  the  train,  or  by  any 
means  impede  its  progress.  The  act,  then,  of  running  the  cars 
being  lawful,  the  defendants  can  not  be  held  liable  for  any  acci- 
dental injury  which  may  have  occurred,  unless  the  lawful  right 
of  running  the  train  was  exercised  vnthout  a  proper  degree  of 
care  and  precaution,  or  in  an  unreasonable  or  unlawful  manner. 
This  is  a  principle  of  law  well  settied,  neither  new  nor  anomalous. 
It  is  as  old  as  any  other  principle  of  the  common  law,  and  alike 
applicable  to  every  other  kind  of  lawful  business. 

From  the  facts  admitted  by  the  case,  it  appears  that  the  cars 
were  running  at  a  usual  time,  and  that  it  was  a  dark,  rainy  night; 
but  it  does  not  appear  that  the  train  was  running  at  any  greater 
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speed  than  nsnal,  or  that  the  engineer  conducting  the  tndn  did 
not  in  &ct  exercise  reasonable  care  and  skill;  nor  can  such  an 
inference  be  legally  drawn  from  the  facts  in  the  case.  But  it  is 
insisted,  on  the  part  of  the  plaintiff,  that  in  the  township  of 
Dearborn,  horses  were  free  commoners,  and  therefore  rightfidlj 
on  the  railroad.  This  position  can  not  be  sustained.  In  legal 
contemplation,  the  railroad  is  neither  a  public  common  nor  a 
public  highway.  The  voters  of  the  township  of  Dearborn  could 
not,  by  any  power  vested  in  them  by  the  legislature,  confer  upon 
the  plaintiff  the  right  of  grazing  his  cattle  and  horses  on  the 
lands  granted  to  the  defendants  exclusively  for  the  construction 
and  use  of  their  railroad.  The  provision  of  the  statute  relied 
on  confers  upon  the  inhabitants  of  townships  merely  the  right 
of  determining  the  time  and  manner  in  which  cattle,  horses,  and 
other  animals  shall  be  restrained  from  going  at  large  in  the  public 
highways:  B.  S.,  p.  84,  sec.  4.  By  no  possible  construction  can 
this  provision  of  the  statute  include  railroads;  nor  can  it  be  sup- 
posed that  the  legislature  intended  to  have  them  included  as 
highways,  or  to  authorize  individuals,  through  the  power  thus 
vested  in  the  townships,  to  trespass  on  vested  private  rights. 
Nor  does  the  act  of  1847,  which  is  also  referred  to  and  re- 
lied on,  confer  any  such  authority,  or  change  the  common-law 
rule  applicable  to  the  case  under  consideration.  This  act  pro- 
vides merely  "  that  no  person  shall  recover  for  damages  done 
upon  lands  by  beasts,  unless  in  cases  where  by  the  by-laws  of 
the  townships  such  beasts  are  prohibited  from  running  at  large., 
except  where  such  lands  are  inclosed  by  a  fence,"  etc. :  Sees. 
Laws  1847,  p.  181. 

Thus  far  this  act  goes,  but  no  further,  and  it  can  not  be  en- 
larged by  implication  or  intendment.  This  suit  is  not  brought 
under  this  act  by  the  plaintiff  to  recover  damage  done  on  his 
lands  by  the  defendants'  beasts;  hence  the  act  can  have  no  legal 
bearing  whatever  on  the  case  under  consideration.  This  act 
does  not  require  men  to  fence  their  lands,  but  merely  precludes 
a  recovery  for  damages  done  by  ba&sts  thereon,  unless  they  are 
fenced.  Nor  does  it  grant  any  right  to  one  individual  to  tres- 
pass on  the  private  property  of  another,  or  to  depasture  at  will 
railroads  any  more  than  other  lands  owned  and  possessed  by 
individual  citizens;  nor  can  the  legislature,  under  the  constitu- 
tion, confer  any  such  right.  But  there  is  another  view  to  be 
taken  of  this  point  made  in  the  case,  and  which  must  be  re- 
garded as  conclusive.  In  the  case  of  the  Tonawanda  Railroad 
Company  v.  Munger,  5  Denio,  265  [49  Am.  Dec.  239],  the  su« 


62  Williams  v.  Mich.  Cent.  R  R  [Mick. 

« 

preme  court,  in  giving  a  construction  to  the  provision  of  their 
statute,  of  which  our  act  of  1847  is  a  substantial  copy,  say  '*  that 
it  is  in  its  terms  and  spirit  applicable  to  such  lands  only  as  are 
usiially  fenced,  which  can  not  be  done  with  the  track  of  a  rail- 
road, and  that  no  one  ever  supposed  that  such  a  strip  of  land 
should  be  surrounded  in  its  whole  extent  by  a  fence,  or  that  a 
fence  could  be  maintained  across  the  track  at  every  intersection 
of  a  highway;  that  it  would  be  entirely  defeating  the  great  ob- 
ject for  which  railroads  are  allowed  to  be  constructed."  This 
is  undoubtedly  a  correct  view  of  the  subject;  and  the  construc- 
tion given  to  their  statute  is  the  only  construction  which  can  be 
given  to  our  act  of  1847,  and  protect  the  defendants  in  the  en- 
joyment of  their  legal  rights  and  enable  them  to  prosecute  their 
business  under  their  charter,  without  daily  incurring  the  heavy 
penalties  imposed  upon  them  by  the  grant. 

If  the  plaintiff,  under  the  acts  referred  to,  had  no  affirmative 
right  to  graze  his  horses  on  the  track  of  the  railroad,  it  follows 
that  they  were  there  wrongfully;  inasmuch  as  the  common  law 
gave  him  no  such  right.  By* way  of  illustration,  suppose  that 
the  plaintiff's  horses  had  gone  into  another  man's  wheat  field, 
through  a  gate  which  had  been  left  open  by  the  owner,  and 
killed  themselves  eating  wheat,  could  the  plaintiff  have  recov- 
ered of  the  owner  of  the  wheat  the  value  of  the  horses  under 
the  provisions  of  the  act  of  1847  ?  Clearly  he  could  not;  the 
horses  would  have  been  in  the  field  without  right;  hence  wrong- 
fully there.  Nor  could  the  owner  of  the  wheat,  having  left  his 
gate  open,  recover  under  that  act  the  damage  done  by  the  horses. 
Wheat  fields  are  usually  inclosed  by  fence,  and  in  such  a  case 
the  act  would  apply,  and  legally  bar  a  recovery.  Bush  v.  Brain- 
ard,  1  Cow.  78  [13  Am.  Dec.  513],  is  a  case  in  point.  Bush 
made  maple-sugar  in  a  piece  of  uninclosed  woodland,  and  left 
some  syrup  in  his  sugar-works  in  an  uninclosed  shed,  to  which 
Brainard's  cow  came  in  the  night  and  drank,  which  caused  her 
death.  Chief  Justice  Savage,  in  delivering  the  opinion  of  the 
court,  says:  ''Although  the  defendant  was  guilty  of  negligence 
in  leaving  his  syrup  where  cattle  running  at  large  might  have 
access  to  it,  yet  the  plaintiff,  having  no  right  to  permit  his  cattle 
to  go  there,  has  no  right  of  action."  This  decision  goes  no 
further  than  to  cany  out  an  elementaiy  principle  of  the  com- 
mon law.  Horses  in  the  township  of  Dearborn  being  free  com- 
moners under  some  township  rule  or  regulation,  does  not 
change  the  effect  of  this  principle  of  common  law,  or  the  vested 
private  rights  of  the  defendants  or  other  individual  citizens. 
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The  idea  that  because  horses  and  cattle  are  free  commoners 
ihey  have  therefore  the  lawful  right  of  trespassing  on  private 
property  is  absurd — ^preposterous  in  the  extreme.  What  are 
free  commoners  ?    Where  may  they  run  ? 

In  HoUaday  t.  Marsh,  3  Wend.  147  [20  Am.  Dec.  678],  the 
supreme  court  say:  "  Suppose  a  case,  where  a  town  has  no  com- 
mon land,  and  they  pass  a  by-law,  permitting  cattle  and  horses 
to  run  at  large,  where  are  they  to  run  ?  Surely  not  on  individual 
property.  Where,  then  ? — in  the  highway  ?  The  public  have  sim- 
ply a  right  of  passage  over  the  highway.  The  owner  of  the  land 
through  which  the  highway  passes  is  the  owner  of  the  soil  and 
the  timber,  except  what  is  necessary  to  make  bridges,  or  other- 
wise aid  in  making  the  highway  passable;  and  if  the  owner  of 
the  soil  owns  the  timber,  why  not  the  grass  ? "  The  doctrine 
established  by  this  decision  is  in  accordance  with  a  fundamental 
principle  of  the  common  law,  which  has  been  recognized  by  ele- 
mentary writers  and  judicial  decisions,  in  England  and  this 
country,  for  a  great  length  of  time.  ''  Though  every  highway  is 
said  to  be  the  king's,  yet  the  king  has  nothing  except  the  right 
of  passage  for  himself  and  his  people;  the  freehold  and  all  the 
profits,  as  trees,  etc.,  belonging  to  the  lord  or  owner  of  the  soil, 
who  may  have  an  action  of  trespass  for  digging  up  the  ground 
of  the  highway :"  Cunningham's  Law  Diet. ;  also  3  Tomlin's  Law 
Diet.  788;  OoodtUle  v.  Alker,  1  Burr,  143;  3  Bac.  Abr.  394. 
Such  has  ever  been  the  legal  doctrine  held  in  most,  if  not  all, 
of  the  states  in  the  Union:  3  Kent's  Com.  433;  Bennett  v.  Irwin, 
3  Johns.  363;  Livingston  v.  Mayor  etc.  of  New  York,  8  Wend. 
107  [22  Am.  Dec.  622];  Oidney  v.  Earl,  12  Id.  98;  WiUoughby  v. 
Jenks,  20  Id.  97;  Barclay  v.  HoweU,  6  Pet.  513;  Harris  t.  MlioU, 
10  Id.  25;  Adams  v.  Ihnerson,  6  Pick.  57;  Perley  v.  Chandler,  6 
liass.  454  [4  Am.  Dec.  159];  Stackpole  v.  Eealy,  16  Id.  33  [8  Am. 
Dec.  121];  Tonawanda  R,  E.  Co.  v.  Munger,  5  Denio,  255  [49 
Am.  Dec.  239];  White  v.  ScoU,  4  Barb.  56.  The  only  decision 
found  conflicting  with  this  principle  of  law,  which  has  been  so 
long  recognized  and  adhered  to,  is  in  Griffin  v.  Martin,  7  Id. 
297,  a  case  recently  decided  by  the  supreme  court  of  the  state 
of  New  York,  at  a  term  held  in  Saratoga,  by  Justices  Paige, 
Willard,  and  Hand;  Justice  Willard  delivering  the  opinion. 
Justice  Paige  concurring,  and  Justice  Hand  dissenting;  so  that 
it  was  not  the  unanimous  opinion  of  the  court,  and  it  is  io  be 
hoped  that  it  may  be  overruled  by  the  court  of  appeals,  it  being 
neither  sound  in  law  nor  just  in  principle. 

But  there  is  still  another  view  to  be  taken,  and  which  is 
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equally  decisiTe  of  the  case.  It  is  a  well-settled  principle  of 
law,  that  where  an  injuiy,  of  which  a  plainiiff  complains,  has 
resulted  from  the  fault  or  negligence  of  himself,  or  where  it  has 
resulted  from  the  fault  or  negligence  of  both  parties,  without 
any  intentional  wrong  on  the  part  of  the  defendant,  an  action 
can  not  be  maintained:  Clark  v.  Ibot,  8  Johns.  421;  Busk  y. 
Brainard,  1  Cow.  78  [13  Am.  Dec.  513];  Baihbun  v.  Payne^  19 
Wend.  399,  and  the  cases  there  cited;  Hartfield  v.  Boper,  21  Id. 
615  [34  Am.  Dec.  273];  Brownell  y.  Flagler,  5  Hill,  282,  and  the 
cases  there  cited  in  note  a;  Brawn  t.  MotxweU,  6  Id.  592  [41  Am. 
Dec.  771];  Tonavmnda  B.  B.  Co,  ▼.  Manger,  5  Denio,  255  [49 
Am.  Dec.  239];  IhrwU  v.  Bo9Um  etc.  B.  B.,^  Met.  49  [38  Am. 
Dec.  339];  Munroe  y.  Leach,  7  Id.  274.  The  plaintiff  resided 
in  the  yicinity  of  the  railroad,  and  is  not  only  presumed  to  haye 
known  the  legal  rights  of  the  defendants  touching  their  exclu- 
siye  use  of  it,  but  the  danger  attending  domestic  animals  that 
are  permitted  by  their  owner  to  be  thereon;  hence  he  was  guilty 
of  at  least  some  degree  of  negligence,  as  well  as  a  want  of  care 
and  attention  to  the  safety  of  his  own  property,  in  suffering  his 
horses  to  stray  away  into  a  situation  of  extreme  danger.  But 
he  was  guilty  of  a  culpable  degree  of  negligence  in  permitting 
them,  without  care  or  pursuit,  to  stray  away  from  his  possession 
and  be  strolling  wrongfully  along  on  the  track  of  the  railroad, 
where  trains  of  cars  were  almost  constantly  running  with  great 
speed,  day  and  night;  and  where  they  might  haye  been  the 
cause  of  destroying  not  only  the  property,  but  the  liyes  of 
others,  who  were  lawfully  pursuing  their  legitimate  business. 
The  injury  to  indiyiduals  and  the  destruction  of  human  life, 
which  has  from  time  to  time  occurred  in  this  country,  in  con- 
sequence of  domestic  animals  being  wrongfully  on  the  track  of 
railroads,  is  appalling,  and  justly  exciting  much  alarm  in  the 
public  mind. 

The  defendants  in  running  the  cars  were  pursuing  merely 
t}ieir  lawful  and  legitimate  business,  and  were  clearly  within 
the  powers  and  priyileges  granted  by  the  express  terms  of  their 
charter.  If  the  injury  complained  of  had  occurred  in  conse- 
quence of  any  negligence  or  fault  on  the  part  of  the  defendants, 
or  the  engineer  conducting  the  train,  without  any  negligence  or 
fault  on  tiie  part  of  the  plaintiff,  the  defendants  most  unques- 
tionably would  haye  been  liable  for  all  the  damages  sustedned 
by  the  plaintiff;  but  such  is  not  the  case  presented.  This  suit 
is  an  action  on  the  case,  sounding  in  tort.  The  wrongful  injury 
alleged  constitutes  the  foundation  of  the  plaintiff's  right  of 
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action;  and  jet  the  facts  submitted  for  the  purpose  of  sustain- 
ing it  show  not  the  least  degree  of  negligence,  or  want  of  care 
or  skill  on  the  part  of  the  defendants,  or  the  engineer  conduct- 
ing the  train;  and  the  ground  upon  which  the  action  was 
brought,  or  upon  which  it  was  expected  that  it  could  be  main- 
tained, can  not  be  perceived,  for  the  case  submitted  neither 
shows  a  malfeasance,  a  misfeasance,  or  a  non-feasance.  It  often 
happens  that  no  precaution,  care,  or  skill  can  preyent  a  loco- 
motive at  the  head  of  a  train  of  cars,  running  with  their  ac- 
customed speed,  from  coming  in  collision  with  some  domestic 
animal  wrongfully  on  the  road,  and  which  the  owner  has  negli- 
gently suffered  to  go  at  large  unrestrained;  the  engineer  con- 
ducting the  train  not  being  able  in  consequence  of  some  curve 
in  the  road,  the  darkness  of  the  night,  or  some  other  unavoid- 
able cause,  to  discover  the  animal  in  time  to  stop  the  locomotive, 
and  thus  prevent  the  collision. 

Under  such  circumstances,  the  defendants  could  not  be  held 
liable  by  any  known  principle  of  law;  and  if  they  could  be,  it 
would  be  unreasonable  and  manifestly  unjust.  They  are  re- 
quired, under  heavy  penalties,  to  run  the  cars  and  ezi>editiously 
transport  persons  and  property,  etc. ;  and  shall  they,  by  con- 
struction based  upon  nothing  better  than  mere  hypothesis,  becom- 
pelled  to  assume  the  guardianship  of  all  the  stray  cattle,  horses, 
and  swine  usually  found  strolling  along  on  the  track  of  their 
railroad?  Most  certainly  not.  The  owners  are  the  only  per- 
sons to  look  after  them;  and  if  they  do  not,  it  is  but  just  that 
they  alone  should  suffer  the  consequences  of  their  own  negli- 
gence and  wrongful  act— of  their  own  want  of  care,  in  the  pro- 
tection and  preservation  of.  their  own  properly. 

The  opinion  of  this  court  is,  that  the  plaintiff  is  not  entitled 
to  recover  on  the  case  submitted. 
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HUBBABD  V.   WnJilAMEL 

[1  MnnissoTA,  64.] 
KiooTUBLi  Papib  is  NOT  SUBJECT  TO  Garnisbmxot  bofoie  BMiterity. 

AflSDXFSiT.    The  facts  are  stated  in  the  opinion. 

Aiwaier,  for  the  plaintiff. 

Bice,  HoUinshead,  and  Becker,  for  the  defendant. 

By  Court,  Coopsb,  J.  This  was  an  action  in  assumpsii,  insli- 
tuted  before  a  justice  of  the  peace,  October  29, 1850,  to  reoovef 
the  amount  of  a  promissory  note  made  by  Hubbard,  thfl 
defendant  below,  payable  to  one  Beuben  Bean  or  order,  at 
thirty  days,  for  forty-five  dollars,  and  dated  September  23, 
1850.  On  October  2,  1850,  Bean  passed  this  note  to  Edmund 
Rice,  and,  October  11th,  Rice  passed  it  to  Williams,  the  plaint- 
iff below,  and  defendant  in  error  in  this  cause.  Upon  the  trial 
of  the  cause  before  the  justice,  the  defendant,  Hubbard, 
pleaded  a  former  recovery  on  the  same  note,  and  produced  in 
evidence  a  judgment  obtained  by  Steele  against  Bean,  the  orig- 
inal payee  of  the  note;  and  also  a  judgment  against  himself  as 
garnishee  of  Bean.  The  process  of  garnishment  was  issued 
October  2, 1850,  and  served  on  the  same  day  upon  Hubbard. 
He  appeared  and  answered  that  he  had,  September  23, 1850, 
made  his  promissory  note  for  forty-five  dollars,  at  thirty  days, 
payable  to  Bean  or  his  order;  and  upon  this  answer,  at  a  subse- 
quent day,  a  judgment  in  default  of  his  appearance  was  entered 
against  him  for  forty-five  dollars,  the  amount  of  the  said  note. 

The  justice,  in  the  trial  of  the  cause  now  under  consideration, 
disregarded  this  judgment  against  the  defendant  below  ae 
garnishee  of  Bean,  and  gave  judgment  in  favor  of  Williams  foi 
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forty-fiye  dollars  and  thirty-six  oents,  and  costs.  To  reverse 
th^Judgment,  the  cause  was  taken  bj  certiorari  to  the  district 
coim.  The  district  court  affirmed  the  judgment;  and  it  is  now 
brought  ipto  this  court  for  review.  We  think  the  judge  who 
ruled  the  case  below  was  right. 

This  was  a  negotiable  note,  and  the  maker  was  garnished 
before  the  maturity  of  that  note.  Negotiable  paper  is  not  such 
'•  property/'  "  money,"  or  **  effects,"  as  the  statute  contem- 
plates, in  describing  what  species  of  property  or  effects  may  be 
made  the  subject  of  garnishment.  And  these  must  be  in  the 
hand  or  possession,  or  under  the  control,  or  due  from  the  per- 
son garnished  to  the  defendant  in  the  judgment  or  decree 
which  forms  the  basis  of  the  writ  at  the  time  the  writ  is  served 
apon  him.  Is  it  possible  for  the  maker  of  a  negotiable  note,  or 
any  one  else  except  the  holder,  to  tell  to  whom  he  is  liable  at 
any  given  hour  during  the  period  of  that  note's  currency  ?  It 
is  not. 

For  such  paper  may,  and  in  commercial  communities  often 
does,  pass  through  scores  of  hands  in  a  single  day.  Can  the 
maker,  therefore,  be  said  to  be  indebted  to  the  original  payee 
before  the  maturity  of  such  paper?  We  apprehend  not.  As 
well  might  he  be  said  to  be  indebted  to  each  one  of  the  various 
persons  through  whose  hands  that  note  had  passed;  and  as  well 
and  plausibly  might  he  be  garnished  to  answer  under  process  of 
garnishment  for  the  debt  of  each,  or  any,  or  all  of  them.  But 
if  negotiable  paper,  before  its  maturity,  were  the  subject  of  gar- 
nishment, not  only  the  maker  of  the  note  would  be  often  made 
to  suffer,  but  the  innocent  holder,  as  in  the  case  now  before  us. 
Here  it  is  not  alleged  or  pretended  that  Williams  had  any  no- 
tice of  such  process  having  been  issued  at  the  time  he  took  the 
note.  It  is  alleged  that  Bice  knew  it.  How?  That  he  had 
heard  so.  Even  if  he  had  heard  such  a  rumor,  would  that  have 
prevented  his  recovery  if  he  had  retained  the  note  ?  We  appre- 
hend not.  But  the  question  of  notice  does  not  arise  in  this 
cause;  and  even  if  it  did,  I  think  it  would  not  alter  the  case. 
Williams  had  no  notice;  he  had  received  the  note  for  a  valuable 
consideration,  and  was  unquestionably  entitled  to  recover. 

The  case  before  us  illustrates  the  impracticability  of  making 
negotiable  paper  before  its  maturity  the  subject  of  attach- 
ment or  garnishment.  Here,  either  an  innocent  holder  must 
lose  his  money,  or  a  maker  must  be  made  to  pay  twice.  This  is 
a  hardship.  Indeed,  it  establishes  the  necessity  of  the  rule. 
The  statute  of  Wisconsin,  regulating  the  assignment  and  nego- 
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tiabiliiy  of  paper,  provides,  "  that  such  paper  shall  be  negotia- 
ble in  like  roaTiner  as  inland  bills  of  exchange,  according  to  the 
oustom  of  merchants." 

Thus,  instead  of  restricting  the  lex  mercatoria,  it  extends  it^ 
and  shall  we,  in  the  face  of  this  statute,  and  the  adjudications 
under  it  by  the  supreme  court  of  the  state  of  Wisconsin,  as  well 
as  the  thousands  of  adjudications  of  other  states,  lay  down  and 
establish  a  new  principle  ?  Shall  we  alter  a  principle  of  law  in- 
duced by  necessity — ^founded  upon  reason — sanctioned  by  the 
use  of  ages,  and  approved  by  the  best  and  wisest  jurists,  both 
of  this  country  and  Europe  ? 

We  think  the  judgment  of  the  district  court  should  be  afiSrmed. 

Judgment  affirmed,  with  costs,  and  execution  awarded. 

Gabnishment  of  Monet  Dub  on  Nsootiablb  Instbuments. — ^The  diffi- 
tiulties  which,  under  any  aystem,  attend  the  garnishment  of  the  maker  of  an 
onnegotiable  note,  in  an  action  against  the  payee,  are  trivial  compared  with 
those  which  beset  a  like  attempt  in  the  case  of  a  negotiable  note,  no  notice 
of  the  transfer  of  which  is  necessary,  and  which  is  intended  to  pass  from 
hand  to  hand  as  cash;  each  holder,  before  its  maturity,  feeling  himself  to  be 
secure,  and  entitled  to  be  so  against  any  defense  which  the  maker  might  have 
against  the  payee.  The  injurious  results  of  subjecting  such  paper  to  attach- 
ment have  led  in  some  states  to  express  exception  by  statute.  In  the  states 
where  the  statutes  are  silent  on  this  point  the  courts  have  differed  in  their 
views.  It  is  difficult  to  perceive  any  substantial  justification  of  such  a  pro- 
ceeding; while,  obviously,  it  disregards  principles  which,  by  general  consent, 
have  been  laid  at  the  foundation  of  all  attempts  to  subject  garnishees  to  lia- 
bility. Mr.  Drake,  in  his  work  on  attachmente,  5th  edition,  section  583,  • 
enumerates  these  principles  as  follows:  '*  1.  Without  dissent  it  is  impossible 
to  charge  a  garnishee  as  a  debtor  of  the  defendant,  unless  it  appear  affirma- 
tively that  at  the  time  of  the  garnishment  the  defendant  had  a  cause  of 
action  against  him,  for  the  recovery  of  a  legal  debt  due  or  to  become  due 
by  the  efflux  of  time.  2.  The  attachment  plaintiff  can  hold  the  garnishee 
responsible  only  so  far  as  the  defendant  might  hold  him  by  an  action  at  law. 
3.  The  garnishee  is,  under  no  circumstances,  to  be  placed  by  the  garnishment 
in  a  worse  condition  than  he  would  otherwise  be  in.  4.  No  judgment  should 
be  rendered  against  him  as  garnishee  where  he  answers  fairly  and  fully,  unless 
it  would  be  available  as  a  defense  against  any  action  afterwards  brought 
against  him  on  the  debt  in  respect  of  which  be  is  charged."  Applying  these 
well-established  principles  to  this  subject,  it  would  seem  quite  impracticable 
to  charge  the  maker  of  a  negot^ible  promissory  note  as  garnishee  of  the 
payee  so  long  as  the  note  is  still  current  as  negotiable  paper.  This  character 
it  bears  until  it  becomes  due,  and  no  operation  which  can  be  given  to  the 
garnishment  of  the  maker  can  change  its  nature  in  this  respect. 

The  rule  asserted  in  the  principal  case  prevailed  also  in  the  states  of  Michi- 
gan, Kentucky,  and  Wisconsin.  In  Litdefield  v.  Hodge,  6  Mich.  326,  the 
court  held  that  garnishee  process  was  not  properly  applicable  to  negotiable 
paper  until  it  had  ceased  to  become  such,  for  the  reason  that  the  debtor  could 
not  know  in  whose  hands  his  obligation  might  be,  and  his  admission  that 
such  a  note  was  outetanding  could  not  be  effectual  as  an  admission  of  indebt- 
edness to  the  original  holder  of  such  a  character  as  to  be  a  continuing  liability 
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ia  Ms  hands.  The  courts  hsTs  Toy  generally,  in  the  abeenoe  of  ststntes  ts 
the  contrary,  regarded  negotiable  paper  as  not  to  be  reached  in  this  way,  and 
the  reasons  on  whidi  they  haTC  so  decided  are  ohvions  and  nnanswerablet 
Oreer  t.  Poweff»  1  Bosb.  489;  Dam9  v.  FawkUt,  8  Wis»  300;  Canon  ▼.  AUen^ 
2  Chand.  123;  S.  C,  2  Finn.  467. 

In  the  case  of  MeNeiU  v.  Boache,  49  Mies.  436,  the  garnishee,  in  his  answer, 
itated  that  he  gave  to  M.  three  notes,  and  he  was  ignorant  whether  M.  had 
n^otiatod  the  notes,  or  any  of  them,  bat  if  he  had  so  transferred  them,  he 
owed  them  to  the  holder  and  not  to  M.  The  oonrt,  in  passing  npon  the  case, 
mled  as  follows:  '*  While  the  notes  were  current  as  negotiable  paper  it  is  nso- 
ally  Tory  difficult  for  the  maker  to  say  whether,  at  the  time  of  the  garnish- 
ment, they  were  still  the  property  or  in  the  possession  of  the  payee;  if  he 
snswers  that  he  does  not  know  whether  they  were  so  or  not,  certsinly  he 
shonld  not  be  charged,  because  it  does  not  appear  affirmatively  tiiat  he  was 
when  gamisbed  indebted  to  the  defendant,  and  nnlees  that  hat  so  appear, 
no  coart  can  rightfully  render  jndgment  against  him;  the  most  that  can  be 
claimed  is,  that  he  may  be  so  indebted,  which  is  manifestly  insnfficient;  the 
great  fact  neoessaiy  to  charge  him  ia  not  shown,  bot  only  oonjectnred;  the 
whole  matter  is  in  donbt,  and  while  in  doubt,  the  conrt  can  not  with  tmth 
record  t^t  the  garnishee  is  found  to  be  indebted  to  the  defendant;  and  unless 
that  be  found  by  the  judgment  of  the  court,  there  is  no  ground  lor  charging 
the  garnishee. " 

In  the  case  of  Ortgory  v.  HigginB,  10  Cal.  339,  the  question  presented  for 
consideration  respected  the  effect  of  the  notice  of  garnishment  served  in  the 
suit  of  the  plaintiff.  The  indebtedness  of  the  garnishee  was  upon  a  promis- 
sory note,  which  did  not  mature  for  several  months  thereafter,  field,  J., 
who  delivered  the  opinion  of  the  court,  said  that  "  from  the  very  nature  of  a 
pronussory  note,  it  is  evident  that,  before  its  maturity,  the  indebtedness  of 
the  maker  thereon  can  not  be  the  subject  of  attachment.  Hb  obligation  » 
not  to  the  payee  named  in  the  note,  but  to  the  holder,  whoever  he  may  be. 
From  its  negotiability,  it  may  often  pass  into  the  possession  of  parties  entire 
strangers  to  the  maker,  and  even  if  held  by  the  defendant  at  the  time  of  gar- 
nishment, it  does  not  follow  that  it  would  be  in  his  hands  at  its  maturity; 
and  if  transferred  before  maturity  to  a  bona  Jide  holder,  it  could  be  enforoed 
even  if  paid  npon  the  attachment:'*  McMiUan  v.  RiehardB,  9  Id.  366.  The 
same  rule  has  prevailed  in  Iowa,  as  will  be  seen  from  eiEaminingthe  following 
cases:  WUs(m  v.  AWrighi,  2  G.  Greene,  125;  WUlkms  v.  ffauael,  2  Iowa,  154; 
BM  V.  PreBim,  1  Id.  460;  FifiM  v.  Wood,  9  Id.  240;  WaUert  v.  Waskmffton 
hu.  Co.^  1  Id.  404.  So  also  in  Virginia:  Howe  v.  Ould,  28  Gratt  I;  Iluleh' 
•Moa  V.  Bnaif  2  Id.  394.  So  also  in  Louisiana:  Sheets  v.  CtUver,  14  La.  449; 
KimbdU  v.  Plaani^  Id.  511;  Ertom  v.  CommereUd  A  Bailroad  BaTik,  3  La.  Ann. 
186;  Denman  v.  Pogue,  20  Id.  195.  In  Texas,  the  same  rule  has  been  fol- 
lowed: IglehaH  v.  Moore,  21  Tez.  501;  Price  r,  Brady,  Id.  614;  BaeeeU  v. 
OarlkwoUe,  22  Id.  230;  Kappr.  Ted,  33  Id.  811.  In  Gaffney  v.  Bra4ford, 
2  Bailey,  441,  the  oonrt  refused  to  charge  the  maker  of  a  negotiable  note  as 
garnishee  of  the  payee  while  the  note  was  current,  though  the  plaintiff 
offered  to  give  security  to  indemnify  the  garnishee  against  the  note.  "The 
probability  is  so  great,"  said  the  court,  "that  the  absent  debtor  may  have 
transferred  negotiable  notes,  that  it  would  be  too  great  a  hardship  to  compel 
the  maker  to  pay  the  money  and  resort  to  his  indemnity  if  he  should  be  com- 
pelled to  pay  it  over  again." 

In  Ludlow  V.  Bingham,  4  Dall.  47,  the  question,  whether  the  maker  of  a 
n^otiable  note  could  be  held  as  garnishee  of  the  payee,  was  disposed  of  by 
the  conit  in  the  foUowing  language:   "There  is  no  judgment  or  authoritative 
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dictum  to  be  found  iu  any  book  that  money  due  upon  sach  a  negotiable  instru- 
ment can  be  attached  before  it  is  payable;  and  in  point  of  reason,  policy,  and 
usage,  as  well  as  upon  principles  of  convenience  and  equity,  we  think  it 
would  be  dangerous  and  wrong  to  introduce  and  establish  a  precedent  of  thii 
kind.  To  adjudge  that  a  note,  which  passes  from  hand  to  hand  as  cash,  on 
which  the  holder  may  institute  a  suit  in  his  own  name,  which  has  all  the 
properties  of  a  bank  note  payable  to  bearer,  should  be  affected  in  this  way, 
would  1)0  in  effect  to  overthrow  an  essential  part  of  the  commercial  system 
and  to  annihilate  the  negotiable  quality  of  such  instruments: "  Kiefftr  v.  Eider, 
18  Pa.  St.  388;  Ewer  v.  Peck,  2  Id.  116;  HiU  v.  Krqft,  29  Id.  186;  Day  v.  Zi'm- 
merman,  68  Id.  72;  Adams  v.  Avery,  2  Pittsb.  Bep.  77.  The  same  rule  pre- 
vailed in  Massachusetts,  Connecticut,  and  Vermont,  as  will  be  seen  upon  ao 
examination  of  the  following  cases:  EwMon  v.  Flealy,  2  Mass.  32;  Maine  In». 
Co.  V.  Weeks,  7  Id.  439;  Grant  v.  Hhaw,  16  Id.  341;  Carlman  t.  Hay$,  20  Pick. 
132;  Enoa  v.  TuUle^  3  Conn.  27;  Robinson  v.  Lyman,  10  Id.  31;  Stedman  v. 
Jilson,  Id.  55;  Foster  v.  Mix,  20  Id.  395;  Stone  v.  Dean,  5  N.  BL  502;  Amos- 
keag  Mfg.  Co,  v.  Oibbs,  28  Id.  316;  HinsdeU  v.  Stafford,  11  Vt.  309;  BrUtan  v. 
Bishop,  Id.  70;  Little  v.  Hale,  16  Id.  482;  Walbridge  v.  Kibbe,  20  Id.  543.  In 
Barney  v.  Douglas,  19  Id.  38,  it  was  held  that  the  indorsee  of  a  negotiable 
note  must  give  notice  to  the  maker  of  the  indorsement,  to  perfect  his  right 
and  defeat  an  attachment,  and  that  information  of  the  fact  of  the  indorse- 
ment from  a  mere  stranger  to  the  paper  is  not  sufficient:  Peck  v.  Walton,  25 
Id.  33;  but  see  Emerson  v.  Partridge,  27  Id.  8. 

In  North  Carolina,  though  it  is  held  that  debts  due  by  negotiable  paper 
may  be  attached.  Skinner  v.  Moore,  2  Dev.  &  K  138,  yet  in  order  to  charge 
the  maker  of  a  negotiable  note  as  garnishee  of  the  payee,  it  must  be  shown 
that  the  payee  bad  not  indorsed  the  note  to  some  other  person  before  its 
maturity,  for  otherwise  it  does  not  appear  that  the  maker  is  indebted  to  the 
payee:  Myers  v.  Beeman,  9  Ired.  116;  Ormond  v.  Moye,  11  Id.  564;  Skulerv. 
Bryson,  65  N.  C.  116.  In  Georgia  the  rule  is  similar:  Vide  Mime  v.  West,  38 
Ga.  18;  Burton  v.  Wynne,  55  Id.  615.  The  rule  in  Indiana  corresponds. 
In  Junction  B.  B,  Co,  v.  Cleneay,  13  Ind.  161,  the  court  held  that  the  maker 
could  not  be  held  as  the  garnishee  of  the  payee  unless  the  note  actually  re- 
Hisined  at  the  time  of  the  trial  in  the  hands  of  the  latter,  as  his  property,  or 
in  the  hands  of  a  fraudulent  assignee:  See  also  Stetson  v.  Cleneay,  14  Id.  453; 
Cadwalader  v.  Hartley,  17  Id.  520;  but  see  Cleneay  v.  Junction  B.  B.  Co.,  26 
Id.  375;  King  v.  Vance,  46  Id.  246.  A  similar  rule  prevailed  in  Nebraska: 
Clough  V.  Buck,  6  Neb.  343;  and  in  Tennessee:  Huff  v.  MUls,  7  Terg.  42; 
Turner  v.  Armstrong,  9  Id.  412;  Moore  v.  Oreene,  4  Humph.  299;  Daniel  v. 
Bowlings,  6  Id.  403.  InSteuaH  v.  West,  1  Harr.  k  J.  536,  the  court  held  that 
the  garnishment  of  the  maker  of  a  note  in  a  suit  against  the  payee,  before  the 
note  is  passed  away  by  the  latter,  whether  before  or  after  it  becomes  due,  will 
be  sustained.  But  in  a  later  case,  that  of  SomerviUe  v.  Brovm,  5  Gill,  399,  the 
court  held  that  where  the  maker  of  a  negotiable  note  is  before  maturity  sum- 
moned as  garnishee  of  one  who  thus  owns  the  note  as  an  indorsee,  and  judg- 
ment is  rendered  against  him,  the  judgment  will  protect  him  against  an  action 
on  the  note,  brought  by  a  subsequent  indorsee,  who  acquired  title  to  the 
paper  before  its  maturity,  and  without  any  knowledge  of  the  attachment. 

In  MiBSonri  the  decisions  are  somewhat  conflicting,  but  the  majority  of 
cases  hold  that  negotiable  paper  may  be  attached:  Scott  v.  Hill,  3  Mo.  88; 
St.  Louis  Perpetual  Ins,  Co.  v.  Cohen,  9  Id.  421;  Quarles  v.  Porter,  12  Id.  76; 
Colcord  V.  Daggett,  18  Id.  557;  Walden  v.  VaXliant,  15  Id.  409;  Funkhouser  v. 
How,  24  Id.  44;  Dickey  v.  Fox,  Id.  217. 
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MosBY  V.  Wajll. 

[23  Mnsmppi.  81.] 

Iqurt  will  Corjubct  Mistake  in  Title  Bond  in  the  desoriptioii  of  th« 
land  oonTeyed  by  which  a  different  tract  from  the  one  really  sold  is  de- 
Bcribed  in  the  bond,  where  the  evidence  is  too  clear  to  admit  of  any 
donbt. 

JOI>OMS3ST»    ARE    CONCLITSIVK    OnLY    WHE&B    MkRITS    MIGHT    UAVB     BEEN 

T&ISD;  therefore  where  the  record  of  a  judgment  shows  that  the  first 
action  was  not  competent  to  the  inyestigation  of  the  merits,  the  judg- 
ment is  not  a  bar  to  a  subsequent  suit  between  the  same  parties. 
Dmbss  fob  Sale  of  Land  to  Pay  Balance  Due  undeb  Titlb  Bond  ia 
not  against  the  vendee  personally,  but  against  the  land,  and  the  personal 
liability  of  the  vendee  is  not  iu  question;  consequently  a  defendant  can 
not  object  to  such  a  decree  on  the  ground  that  the  contract  for  the  sale 
of  the  land  was  entered  by  his  co-defendant  in  their  joint  names,  with- 
out his  knowledge  or  consent,  and  without  any  subsequent  ratification 
by  him. 

Peques  sold  a  tract  of  land  to  the  defendant,  and  gave  a  bond 
to  make  title  when  the  purchase  money  should  be  paid.  An 
action  was  brought  upon  two  of  the  notes  executed  for  the  pur- 
chase money,  and  the  plea  of  non  assumpsit  filed.  On  the  trial, 
the  defendants  offered  proof  to  show  that  the  plaintifif  never  had 
title  to  the  land  mentioned  in  the  title  bond.  The  plaintiff  then 
offered  to  prove  by  parol  that  there  was  a  mistake  in  the  descrip- 
tion of  the  land  contained  in  the  title  bond,  and  that  the  de- 
fendants were  placed  in  possession  of  the  land  really  sold, 
which  they  had  ever  since  enjoyed  without  disturbance,  and 
that  the  notes  were  executed  for  that  land.  This  evidence  was 
excluded,  on  the  ground  that  parol  evidence  to  correct  mistake 
in  a  deed  was  not  admissible  in  a  court  of  law;  and  the  court 
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held  that  the  remedy  of  the  plaintiff  was  in  equily.  This  soli 
was  then  brought  by  Wall,  the  executor  of  Peqnes.  The  oonrfc 
decreed  in  favor  of  the  complainant.  The  defendants  brought 
error. 

WUUam  F,  Steams,  tor  the  plaintiff  in  error. 
Watwn,  Orafl,  and  Clapp,  contra. 

By  Court,  Glaytov,  J.  This  is  a  tese  between  the  same  par- 
ties, and  in  regard  to  the  same  contract,  as  that  of  Peques  ▼. 
Moaby  and  Kyle,  7  Smed.  &  M.  346.  That.was  a  suit  at  law,  and 
the  plaintiff  failed  therein,  because  the  remedy  was  in  equity. 
This  is  a  bill  filed  to  have  the  mistake  made  in  drawing  the  title 
bond  corrected,  and  to  obtain  a  decree  for  the  sale  of  the  premises 
to  satisfy  the  balance  due  upon  the  notes  given  for  the  purchase 
money.  The  court  below  made  a  decree  in  conformity  with  the 
prayer  of  the  bill.  From  this  decree  the  defendants  appealed. 
The  defense  is  made  principally  by  Kyle,  who  contends  that  the 
decree  is  erroneous:  first,  because  the  evidence  of  the  mistake  is 
insufficient;  secondly,  because  the  judgment  at  law  is  conclusive 
of  the  case;  and  lastly,  because  he  was  no  party  to  the  contract, 
which  he  alleges  was  made  by  his  co-defendant  Mosby,  in  their 
joint  names,  without  his  knowledge  or  consent,  and  without  any 
subsequent  ratification  by  him. 

We  think  the  evidence  of  the  mistake  is  too  clear  to  admit  of 
any  doubt,  and  that  the  court  did  right  in  ordering  it  to  be  cor- 
rected. It  is  unquestionably  true  that  in  such  cases  the  evi- 
dence should  be  free  from  doubt,  but  when  it  is  of  that  charac- 
ter, no  reason  exists  why  the  court  should  not  act  upon  it. 
Mosby  suffered  the  bill  to  be  taken  ior  confessed  against  him. 
Kyle  does  not  deny  it;  in  his  answer  he  says  that  he  was  in 
Texas  when  the  bond  was  executed;  that  if  any  error  was  com- 
mitted he  knows  nothing  of  it;  that  he  was  no  party  to  it;  and 
never  consented  to  be  bound  by  it.  They  both,  however,  en- 
tered into  possession  of  the  land  as  described  in  the  bill,  and 
occupied  it  without  disturbance  or  adverse  daim;  and  they  did 
not  take  possession  of  the  land  described  in  the  title  bond. 
Kyle,  in  his  answer,  also  states  that  he  never  has  claimed  the 
land,  and  does  not  now  claim  it. 

These  circumstances,  coupled  with  the  proof  in  the  cause, 
satisfy  the  mind  that  the  land  which  they  thus  occupied  was  the 
land  purchased,  and  not  that  described  in  the  title  bond,  there 
being  a  mistake  in  the  latter  as  to  the  township  in  which  it  was 
Bitoated. 
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Next,  as  to  the  oondiiBiyeness  of  the  judgment  at  law.  The 
record  in  that  case,  which  by  agreement  is  made  part  of  the 
record  in  this,  and  the  decision  in  the  case,  show  that  the  first 
Boit  was, not  competent  to  the  investigation  of  the  merits.  Only 
judgments  of  that  kind,  in  which  the  merits  might  have  been 
tried,  are  conclusive:  A^pfiew  v.  McElrcy,  10  Smed.  &  M.  555  [48 
Am.  Dec.  772].  When  this  case  was  first  in  this  court  it  was 
expressly  stated  that  the  remedy  was  in  equity,  and  we  see  no 
reason  to  change  that  opinion.  It  is  not  necessaiy  to  pass  upon 
the  personal  liability  of  Kyle  under  the  contract  in  this  case. 
The  decree  is  not  against  him  personally,  but  against  the  land, 
directing  it  to  be  sold  for  the  satis&ction  of  the  debt. 

It  is  like  a  decree  for  the  foreclosure  of  a  mortgage.  The 
.mortgage  is  the  only  matter  on  which  chancery  has  jurisdiction, 
and  it  can  render  no  decree  against  the  person:  Stark  v.  Mercer^ 
3  How.  (Miss.)  382.  Exactly  the  same  rule  applies  here.  In« 
deed,  the  decree  is  for  a  sale  of  the  land,  to  pay  the  balance 
now  due.  Kyle  sets  up  no  claim  to  the  land,  and  he  can  urge 
nothing  against  its  sale,  because  he  disclaims  all  connection 
with  it. 

If  suit  should  ever  be  brought  against  him  again,  upon  the 
notes,  given  by  Mosby,  in  their  joint  names,  for  the  purchase; 
then  the  question  of  his  personal  liability  will  arise. 

The  decree,  directing  the  mistake  to  be  corrected,  and  ordering 
a  sale  of  the  land,  to  pay  the  balance  of  the  purchase  money,  is 
affirmed,  and  the  cause  remanded,  that  the  decree  may  be  car- 
ried into  effect. 

Decree  affirmed. 


PoBMSB  JirnoMSiiT,  CoNOLUSXVXNXSS  OF:  See  North  R,  Jf.  Co.  v.  ShreW' 
hmry  Churchy  53  Am.  Deo.  258;  Endmry  v.  Cbtmer,  Id.  325;  Doty  v.  Brown, 
Id.  350;  Coffin  t.  KnoU,  52  Id.  537;  Ihoiman  v.  Stetson,  Id.  634,  and  the  oases 
cited  in  the  notes  to  those  decisions;  see  also  Bodffers  ▼.  Evans,  Id.  390.  The 
principal  case  was  cited  in  Cfreenup  v.  Crooks,  50  Ind.  421,  on  the  point  that 
a  former  judgment  or  decree  of  a  conrt  of  competent  jnrisdiction  is  conclu- 
■iye  only  of  snch  facts  as  are  directly  in  issne  in  such  former  suit,  and  were 
decided  by  it  and  necessary  to  uphold  it. 

Equtft  Bjelikvbs  against  Mistake  ik  Wbitteit  Instrumznt,  when 
and  when  not:  See  note  to  Norton  v.  Harden,  32  Am.  Dec.  132;  Moore  v. 
Vickj  Id.  301;  BecardsUy  v.  KntgU,  33  Id.  193;  Newcomer  v.  Klmt,  37  Id. 
74;  WUUs  V.  Henderson,  38  Id.  120;  EvcaUs  t.  Strode,  Id.  744;  Os6om  ▼. 
Phelps,  48  Id.  133;  Stone  ▼.  HaU,  52  Id.  186;  see  also  MiUs  y.  Steoms,  45 
Id.  621,  and  note  disenssing  the  question  of  the  avoidance  of  contracts  for 
Botual  mistake  of  facts. 
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Patne  t;.  Btjllabd. 

[88  Knamxm,  88.] 

#URi8DiOTioir  OF  Equitt  IB  NOT  Taken  A  WAT  BT  Statctb  ooof erring 
juriMliction  on  a  court  of  Iaw,  in  cases  in  which  eqoity  originally  poa- 
seesed  jnrisdictiQn.  At  most,  the  jurisdiction  from  that  period  becomes 
concurrent. 

Biix  IN  Equitt  Lies  to  Cohfkl  Subsgbibeb  to  Pay  Arkkars  in  his 
Subscription  by  a  creditor  of  the  corporation,  whose  execution  on  a 
judgment  against  the  corporation  has  been  returned  nvUa  bona,  although 
under  a  statute  of  this  state  there  is  an  ample  remedy  afforded  by  the 
process  of  garnishment. 

Stock  Subscribed  to  Bank  is  in  Nature  of  Trust  Fund  for  the  pay- 
ment of  its  liabilities;  after  the  payment  of  the  stock  the  directory  alone 
is  looked  to  for  its  faithful  management,  but  before  its  payment  the 
stockholders  themselves  are  chargeable  with  the  trust  in  favor  of  the' 
creditors  of  the  bank. 

Stockboldbrs  can  not  Oppose  Statute  of  Limitations  to  the  claim  of 
the  creditors  to  have  the  stock  paid  up,  it  being  a  continuing,  subsist- 
ing trust  and  confidence  to  which  the  statute  of  limitations  has  no  appli- 
cation. 

One  Becomes  Stockholder  in  Bank  by  Subscribing  for  a  certain  num- 
ber of  shares  of  the  capital  stock,  and  the  payment  of  a  percentage  on 
the  amount  so  subscribed. 

Stockholder  may  Reduce  Number  of  Shares  for  Which  He  Sub- 
scribed, with  the  consent  of  the  stockholders  or  of  the  directory,  if,  in 
so  doing,  he  would  inflict  no  injury  upon  the  other  creditors  of  the 
bank;  but  he  can  not  be  permitted  to  do  so,  after  debts  have  been  in- 
curred which  there  are  no  means  to  pay  other  than  the  capital  stock  sub- 
scribed; and  where  the  stockholder  is  sued  by  a  creditor  for  the  arrears 
of  his  subscription,  it  is  incumbent  on  him  to  show  that  the  reduction 
was  made  when  it  might  lawfully  have  been  done. 

Erbob  from  the  northern  district  yice*chancery  court  at  Holly 
Springs.     The  opinion  states  the  case. 

Watson  and  Crafts  for  the  plaintiff  in  error. 

H,  W.  Waller,  contra. 

By  Court,  Clatton,  J.  On  the  twenty-eighth  of  May,  1838, 
the  appellant  became  a  subscriber  in  the  Hernando  Bailroad  and 
Banking  Company  for  twenty  shares  of  stock,  to  be  paid  in 
money,  and  for  the  same  number  to  be  paid  in  lands.  By  the 
charter,  ten  dollars  per  share  were  to  be  paid  on  the  money  sub- 
scriptions at  the  time  of  subscribing,  and  the  like  amount  was 
to  be  paid  every  ninety  days,  until  half  the  amount  subscribed 
was  paid;  the  remaining  half  to  be  subject  to  the  call  of  the 
directory. 
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In  September,  ISiS,  the  appellee  recoTered  a  judgment  against 
tfie  bank  for  nearly  four  thousand  dollars;  and  upon  the  return 
of  nulla  bona  on  his  execution,  this  bill  was  filed  to  compel 
the  appellant  to  pay  the  airears  of  his  subscription.  The  court 
below  made  a  decree  in  favor  of  the  complainant,  and  the  case 
thence  comes  by  appeal  to  this  court. 

In  the  spring  of  1840  the  bank  suspended  specie  payments, 
and  soon  became  hopelessly  insolvent.  The  last  election  of 
directors  was  in  October,  1841,  after  which  time  the  whole  afiair 
went  to  wreck,  and  seems  to  have  been  abandoned  to  its  fate. 

The  defense  is:  1.  Want  of  jurisdiction  in  the  court.     2.  The 
statute  of  limitations.    3.  The  defendant  was  in  fact  the  owner 
of  but  two  shares  of  stock  payable  in  money,  and  that  those  two 
had  been  fully  paid. 
i  The  objection  to  the  jurisdiction  is,  that  there  is  an  ample 

remedy  at  law,  afforded  by  the  process  of  garnishment,  under  a 
statute  of  this  state.  This  defense  can  not  avail.  In  cases  in 
which  equity  originally  possessed  jurisdiction,  such  jurisdiction 
is  not  taken  away  by  a  statute  conferring  jurisdiction  on  a  court 
of  law.  At  most,  the  jurisdiction  from  that  period  becomes 
concurrent. 

Next,  as  to  the  statute  of  limitations.  The  decisions  of  this 
court  bold  the  stock  subscribed  to  a  bank  to  be  in  the  nature  of  a 
trust  fund,  for  the  payment  of  its  liabilities:  King  v.  EUiotiy  6 
Smed.  &  M.  447;  Arthur  v.  Commercial  db  Railroad  Bank  of  Vlck8- 
hurg,  9  Id.  430  [48  Am.  Dec.  719].  This  trtist  fund  is  usually  ad- 
j  inistered  by  the  directory,  as  the  agent  of  the  stockholders;  and 
a:  ter  the  payment  of  the  stock  the  directory  is  alone  looked  to  for 
iti  faithful  management.  But  before  its  payment,  the  stockhold- 
ei  3  themselves  are  chargeable  with  the  trust,  in  favor  of  the  cred- 
it ^rs  of  the  bank.  The  stock  is  the  fund  which  the  creditors 
ti-ost.  They  have  no  direct  means  of  compelling  its  payment 
until  they  have  obtained  judgments  at  law.  They  become  the 
beneficiaries  of  the  trust  by  receiving  the  notes,  and  the  stock- 
holders, as  the  persons  botmd  by  the  trust,  can  not  oppose  the 
statute  of  limitations  to  their  claim  to  have  the  stock  paid  up. 

If  the  corporation  does  not  compel  payment  of  the  stock,  the 
subscribers  must  be  deemed  to  hold  it  for  the  corporation,  sub- 
ject to  its  call.  It  is  a  continuing,  subsisting  trust  and  confi- 
dence to  which  the  statute  of  limitations  has  no  application. 
Test  the  principle  by  the  converse  state  of  facts.  Suppose  the 
stock  to  be  all  paid;  the  bank  to  go  on  prosperously;  that  no 
dividends  are  declared,  but  the  whole  is  permitted  to  accumulate 
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until  the  charter  is  about  to  expire.  Then  that  the  stoekholdem 
olaim  their  respectiTe  amounts  of  stock  with  the  accrued  profits; 
but  the  directors  refuse  io  pay^  and  interpose  the  statute  of  lim* 
itations  to  that  part  which  is  of  more  than  six  years'  standing. 
No  one  can  belieye  that  the  statute  would  bar  in  such  a  state  of 
the  case,  because  of  the  trust  reposed.  There  is  no  adverse 
holding;  the  stockholders  compose  the  corporation.  The  same 
principle  must  goyem  this  case. 

In  1841  this  bank  ceased  to  elect  a  directory,  or  to  cany  on 
its  business.  From  that  time  perhaps  it  might  be  held  that 
there  was  a  cessation  of  the  trust,  and  that  the  statute  might 
then  begin  to  run.  But  on  this  we  give  no  authoritatiye  opin- 
ion, because  it  is  clear  that  six  years  did  not  elapse  from  that 
period  until  the  filing  of  this  bill. 

In  regard  to  the  number  of  shares  with  which  the  appellant  is 
justly  chargeable,  the  case  at  first  sight  appears  not  so  clear. 
Originally  he  subscribed  for  twenty  shares  at  one  hundred  dol- 
lars each,  to  be  paid  in  money,  and  for  the  same  number  to  be 
paid  in  land.  The  latter  are  in  no  wise  involved  in  this  contro- 
versy, except  so  far  as  they  may  serve  to  aid  in  explaining  the 
transaction.  Payne  conveyed  land  to  the  bank  worth  two  thou- 
sand four  hundred  dollars.  At  the  time  of  subscribing  for  the 
twenty  shares  to  be  paid  in  money,  he  paid  two  hundred  dollars 
in  cash.  He  was  at  first  listed  upon  the  books  of  the  bank  as 
the  holder  of  forty  shares.  At  the  meeting  in  1840,  he  voted  for 
the  officers  of  the  bank,  upon  twenty-six  shares,  and  again,  at 
the  meeting  in  1841,  he  voted  upon  the  same  number.  It  is  in- 
sisted with  plausibility,  that  this  number  is  made  up  of  twenty- 
four  shares  paid  in  land;  and  of  two  shares  paid  for  in  full  in 
money.  When  this  change  took  place  does  not  appear,  furthei 
than  that  it  was  done  prior  to  October,  1840;  the  bank  suspended 
before  that  time,  in  the  spring  of  1840. 

According  to  the  case  of  Hayne  v.  BeaiLchamp,  5  Smed.  &  M. 
515,  the  subscription  for  the  twenty  shares  to  be  paid  in  money^ 
accompanied  by  the  payment  of  ten  per  cent,  on  the  amount  so 
subscribed,  made  Payne  a  stockholder  for  the  twenty  shares. 
Afterwards  he  might  reduce  the  number  of  his  shares,  with  the 
consent  of  the  stockholders,  or  of  the  directory,  if  in  so  doing 
he  should  inflict  no  injury  upon  the  other  creditors  of  the  bank. 
But  he  can  not  be  permitted  to  do  so,  after  debts  have  been  in- 
curred, which  there  are  no  means  to  pay,  other  than  the  capital 
stock  subscribed. 

In  this  case  it  is  manifest  that  the  original  subscription  was 
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for  twenty  shares  of  money  stock,  and  that  Payne  was  at  first 
listed  upon  the  books  of  the  bank  as  the  holder  of  forty  shares. 
He  was  then  liable  to  that  extent.  To  discharge  himself  from 
that  amount  it  was  incumbent  upon  him  to  show  affirmatively  that 
the  change  was  made  when  it  might  lawfully  have  been  done, 
that  is,  before  the  liability  of  the  bank  accrued  upon  the  notes 
or  bills  of  exchange,  which  were  the  foundation  of  the  judgment 
of  the  complainant.  Having  failed  to  do  this,  he  has  failed  to 
make  out  his  defense.  The  complainant  has  established  that 
the  defendant  was  once  liable,  and  the  latter  has  not  shown  that 
he  was  released  from  the  full  extent  of  his  original  undertaking, 
at  a  time  when  such  release  might  lawfully  have  been  made  by 
the  corporation. 

A  decree  for  a  larger  amount  might  perhaps  have  been  prop- 
erly rendered,  but  as  the  appellee  has  not  complained  of  it  in 
this  particular,  it  will  not  be  disturbed. 

The  decree  is  affirmed. 


AcnoHS  AND  Suits  against  Stookholdkbs  tor  0)bpobati  Debcb:  See 
the  note  to  Freeland  y.  MeCulUmgh,  43  Am.  Dec.  685,  disooBBrng  this  robjeot 
At  length;  Hightower  v.  Thornton,  52  Id.  412,  and  note. 

Capital  Stock  of  Corporation  is  Deemed  Trust  Fund  for  payment  of 
its  debts:  Hightower  v.  ThorrUon,  52  Am.  Dec  412. 

Subscription  Makes  Onb  a  Stockholder:  Spear  v.  Cratqford,  28  Am. 
Dec.  513;  and  the  subscriber  is  liable  for  the  amoont  of  his  sabscription:  In- 
$tone  Bank  v.  Frankfcrrt  Bridge  Co,,  5  Id.  638;  see  also  Cheater  Glass  Co.  v. 
Dewfy,  8  Id.  128;  Ooshen  Turnpike  v.  Hurtin,  6  Id.  273;  as  to  who  are  stock- 
holders, see  the  note  to  Franldin  Class  Co,  v.  AUixaaider,  9  Id.  96. 

Subscriber  to  Stock  can  not  Absolve  Himself  from  payment  of  further 
inatallmentB  by  announcement  of  his  withdrawal  from  the  corporation:  8dma 
Jt  T,  B.  B,  Co,  V.  Tipton,  39  Am.  Dec.  244.  A  subscription  to  the  capital 
stock  is  a  contract,  and  a  mere  assignment  of  such  stock  to  a  fictitious  person 
will  not  release  the  subscriber:  Muskingum  Valley  T.  Co,  ▼.  Ward^  42  Id. 
191. 

Jurisdiction  of  Equitt,  how  Effected  bt  Statute  Conferring  Sim- 
ilar Jurisdiction  on  Court  of  Law. — ^It  is  well  settled  that  where  equity 
has  original  jurisdiction  of  a  matter,  that  jurisdiction  is  not  taken  away  by  a 
statute  conferring  jurisdiction  in  sxmiUir  oases  upon  courts  of  law,  or  giving 
to  them  authority  to  grant  the  relief  desired,  without  express  words  in  the 
statute  abrogating  the  jurisdiction  of  equity,  or  a  necessary  legal  intendment 
from  its  language  having  a  like  effect,  and  that  in  such  a  case  the  jurisdic- 
tion of  courts  of  law  and  equity  becomes  concurrent:  Waldron  v.  Simmons, 
28  Ala.  629;  Cannon  v.  McNab,  48  Id.  99;  King  v.  Pagan,  18  Ark.  583; 
Jones  Y.  Jones,  28  Id.  19;  Hardeman  v.  BaUertby,  53  Ga.  36;  Babcock  v. 
McCamant,  53  Dl.  214;  Dorsey  v.  Beese,  14  B.  Mon.  127;  Ootn  v.  Barnes,  1 
Md.  Ch.  151;  MitcheU  ▼.  Otey,  23  Miss.  236;  MiOsaps  v.  P/eifer,  44  Id.  805; 
Dobgns  v.  MeOovem,  15  Mo.  662;  i^oroe  v.  City  qf  Elizabeth,  27  N.  J.  Eq. 
408;  WeOs  ▼.  Pkree,  27  N.  H.  513;  Oliveira  v.  University  qf  .V.  C,  1  PhilL 
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Bq.  69;  Bamawatt  v.  TkreadgUl,  5  Ired.  Eq.  86;  Howe  ▼.  Ta^r,  6  Or.  284$ 
Lane  v.  MarehaU^  1  Heisk.  34;  Bright  v.  Newkmdf  4  Sneed,  440.  Pomeroy, 
in  his  work  on  equity  jnriBpmdenoe,  in  treating  this  sabject,  arrives  at  the 
following  conolasions:  *'  Whenever  the  statutes  conferring  the  new  juriadio- 
tion  upon  the  Uw  courts  are  permissive  only,  or  whenever  they  not  only  con- 
tain no  express  prohibitory  language,  but  also  do  not  indicate,  from  all  their 
provisions  taken  together,  any  clear  intent  to  restrict  the  equitable  jurisdic- 
tion, that  jurisdiction  remains  unaffected,  and  may  still  be  exercised,  even 
though  tlie  rights  protected  and  the  remedies  conferred  have  by  the  statutes 
l>een  made  legal,  and  a  relief  ordinarily  sufficient,  even  amply  sufficient  and 
complete,  may  be  obtained  through  the  actions  at  law.  But  the  effect  de- 
pends upon  the  legislative  intent.  If  the  statute  is  expressly  prohibitory 
upon  the  equity  courts,  or  if  it  shows  a  clear  and  certain  intent  that  the 
equitable  jurisdiction  is  no  longer  to  be  exercised  over  the  matters  within 
the  scope  of  the  enactment,  then  such  jurisdiction  of  equity  in  the  particular 
class  of  cases  must  be  considered  as  virtually  abrogated:  '*  1  Pomeroy's  Eq. 
Jur.,  sec.  182. 

Thus  the  jurisdiction  of  courts  of  chancery  to  enforce  the  remedy  by  gar- 
nishment or  sequestration  is  not  divested  by  the  statute  conferring  jurisdio* 
tion  in  such  cases  upon  courts  of  law;  bat  the  remedy  by  judicial  garnishment 
under  the  statute  and  the  proceeding  in  equity,  having  the  same  effect,  are 
concurrent:  King  v.  Payan^  18  Ark.  583;  nor  is  the  jurisdiction  of  equity  in 
matters  of  dower  ousted  by  investing  probate  courts  with  jurisdicticxi  in  such 
matters:  Jones  v.  Jone*^  28  Id.  19;  and  a  section  of  the  code  providing  that 
one  partner  or  his  legal  representatives  **  may  be  sued  for  the  obligation  of 
all,*'  although  providing  a  plain  and  adequate  remedy  at  law  to  enforce  pay- 
ment of  the  partnership  debt  out  of  the  estate  of  a  deceased  partner,  does 
not  take  away  the  original  jurisdiction  of  equity  in  such  cases:  Waidron  v. 
Simmons^  28  Ala.  629;  and  the  jurisdiction  of  equity  to  establish  lost  instru- 
ments is  not  taken  away  by  the  provisions  of  a  statute  allowing  secondary 
evidence  of  their  contents:  Howe  v.  Taylor^  6  Or.  284.  So  where  a  ware- 
houseman's receipt  for  cotton  was  lost  or  destroyed,  equity  can  entertain  a 
bill  filed  for  the  recovery  of  the  cotton,  containing  an  offer  of  bond  and  se- 
curity to  indemnify  the  warehouseman  from  any  subsequent  liability  on  such 
receipt,  notwithstanding  there  is  a  remedy  at  law:  Hardeman  v.  BaUersby^ 
53  Ga.  36.  And  even  though  a  court  of  law  may  have  power  under  a  statute 
to  correct  a  judgment  which  has  been  fraudulently  changed  by  increasing  the 
amount  for  which  it  was  rendered,  still  equity  would  not  be  ousted  of  its  ju- 
risdiction: BaJbcoch  v.  McCamant,  53  III.  214;  and  where  the  code  of  practice 
permits  but  does  not  require  an  equitable  defense  to  be  made  to  an  action  to 
recover  a  legal  demand,  the  defendant  permitting  a  judgment  to  pass  upon  a 
legal  demand  may  thereafter  have  relief  from  the  judgment  by  proceeding  by 
petition  in  equity:  Dorsey  w,  Beese,  14  B.  Mon.  127.  The  recovery  of  dis- 
tributive shares  in  an  intestate's  estate  by  the  next  of  kin  is  a  well-recognized 
subject  of  equity,  and  its  jurisdiction  is  not  ousted  by  legal  enactments  on 
the  subject:  Oliveira  v.  UniversUy  of  N,  C,,\  Phill.  Eq.  69;  and  equity  is 
not  deprived  of  jurisdiction  of  a  proceeding  by  the  representatives  of  a  ward 
against  the  executors  of  a  guardian,  to  recover  a  legacy  bequeathed  to  the 
ward,  which  the  guardian  had  received  from  the  executors  of  the  testator 
who  had  made  the  bequest,  although  the  court  of  law  was  fully  competent  to 
give  relief:  Crain  v.  Barnes^  1  Md.  Ch.  151.  So  also  a  statute  providing  that 
all  contracts  for  the  purchase  of  supplies  for  the  plantation  and  slaves,  or  the 
slaves  alone,  owned  by  any  married  woman,  made  by  a  husband  and  wife  or 
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either  of  them,  shall  be  obligatory  on  both  and  may  be  enforced  against  the 
separate  estate  of  snch  married  woman,  does  not  oust  eqaity  of  its  original 
jurisdiction  in  cases  affecting  the  separate  estate  of  married  women:  Mitchell 
V.  Otey,  23  Miss.  230. 

In  Pennsylvania,  the  act  of  assembly  giving  chancery  powers  to  the  coorta 
docs  not  oast  that  jurisdiction  as  theretofore  exercised  nnder  the  forms  of 
common-law  proceedings:  Biddle  v.  Moore^S  Pa.  St.  161;  and  see  also  on 
this  point,  Wetiey  Church  v.  Moore,  10  Id.  273.  There  is  a  difference  of  opin- 
ion as  to  the  effect  of  the  change  in  the  law  of  evidence,  in  making  parties 
competent  as  witnesses  upon  the  right  of  a  party  to  a  biU  for  discovery.  It 
has  been  held  that  the  change  did  not  take  away  the  jurisdiction  of  chanoery 
to  compel  a  diecoTery:  Cannon  v.  MeNah,  48  Ala.  99;  and  that  a  party  has 
his  election  between  taking  the  testimony  of  the  other  party  under  the  stat- 
ute or  resorting  to  his  bill  for  discovery:  MUlaapa  v.  Pfeiffert  44  Miss.  805; 
but  HaU  V.  Joiner 1 1  S.  C.  186,  decided  that  the  former  remedial  jurisdiction 
of  equity,  which  arose  out  of  the  necessity  for  a  discovery,  was  superseded  by 
the  act  making  parties  competent  witnesses;  this  decision,  however,  was  in 
consequence  of  an  act  excluding  from  courts  of  equity  jurisdiction  where 
there  was  a  plain  and  adequate  remedy  at  law;  and  in  HiopeUe  v.  DoeUner^  26 
Mich.  102,  it  was  held  that  a  bill  for  a  discovery  would  not  lie  where  the 
facts  sought  to  be  discovered  were  within  the  knowledge  of  any  witness,  or 
where  the  court  of  law  in  which  the  proceedings  were  pending  had  the  means 
of  compelling  the  defendant  to  make  disclosures;  and  that  under  the  statute 
allowing  parties  to  become  general  witnesses,  there  seemed  to  be  uo  further 
office  for  a  bill  of  discovery,  and  that  a  demurrer  to  such  a  bill  was  properly 
sustained.  The  general  rule  before  laid  down  has  not  always  been  followed. 
Id  McOovjgh  v.  Ins.  Bank,  2  Ga.  151,  it  was  held  that  while  the  garnishment 
acta  of  that  state  may  not,  either  in  express  terms  or  by  fair  implication,  have 
ousted  chancery  of  its  previous  jurisdiction  over  the  same  subject-matter, 
still  if  a  bill  were  filed  it  would  be  demurrable  on  the  ground  that  there  was 
an  ample  remedy  at  law,  unless  there  was  something  peculiar  in  the  circum- 
stances of  the  case;  and  in  ffexter  v.  Cl\ff'ord,  5  Coldw.  168,  it  was  said  that 
since  the  adoption  of  the  code  the  remedies  therein  provided  for  subjecting 
the  property  of  a  judgment  debtor  to  execution  must  be  pursued  whenever 
adequate  for  the  purpose,  and  a  bill  in  the  nature  of  a  creditor's  bill  could 
not  be  maintained  in  such  a  case;  and  in  Remington  v.  Foster,  42  Wis.  G08, 
it  was  decided  that  although  courts  of  equity  in  that  state  retain  jurisdiction 
to  restrain  the  erection  of  nuisances,  public  or  private,  peculiarly  injurious 
to  the  party  asking  that  remedy,  and  will  do  so  after  the  right  has  been  es- 
tablished at  law,  the  statute  authorizing  a  judgment  in  abatement  in  actions 
at  law  for  damages  by  a  private  nuisance  has  the  effect  to  abrogate  the  rem- 
edy in  equity  to  abate  private  nuisances. 
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[33  HnszsupFX,  124.] 

VunMR's  Lien  can  not  be  Entorced  against  Bona  Fibs  Pubchaseb 
without  notice. 

Vendor's  Lien  oan  not  be  Enforced  aounst  PuBOHAiiERAT  Execxttion 
Sale  of  the  land  against  the  vendee,  if  he  purchases  for  a  valuable  con- 
sideration and  without  notice,  semble. 
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Vbtdor's  Jjxs  m  LzmnD  to  AMOtnrr  Ezpbbsbbd  nr  Bbid  m  a^iainst  a 
bonaJSde  pnrcfaaaer  for  value  and  without  notice  from  the  Tendee;  and 
the  graotor  as  against  him  can  not  be  pennitted  to  av«r  or  pfove  a  dif- 
ferent consideration. 

Appeal  from  the  superior  chanceiy  court.  The  opinion  states 
the  case. 

L,  Sanders,  jun.,  for  the  appellant. 

Thomas  J,  CoUins,  contra. 

By  Court,  Shaseet,  C.  J.  The  appellant,  who  was  complain- 
ant,  sold  a  tract  of  land,  containing  about  six  hundred  acres,  to 
defendant  Eleazer,  in  February,  1839,  for  five  thousand  pounds, 
and  conveyed  by  deed.  To  secure  the  purchase,  he  took  three 
promissory  notes  of  defendant,  but  received  no  other  securify* 
The  object  of  the  bill  is  to  enforce  the  vendor's  lien.  As  be- 
tween the  two  Kilpatricks,  the  case  is  well  enough  made  out  to 
entitle  the  complainant  to  the  relief  prayed.  But  William  C. 
Kyle  claims  to  hold  the  land  free  from  the  vendor's  lien.  It 
seems  that  judgment  was  recovered  against  Eleazer  in  1839, 
shortly  after  he  purchased  the  land,  and  that  an  execution 
issued,  which  was  levied  on  the  land,  and  it  was  sold  on  the 
first  of  November,  1841,  which  was  a  few  days  before  the  bill 
was  filed.  Kyle,  at  this  sale,  by  his  agent,  became  the  pur- 
chaser, for  a  full  consideration,  as  he  alleges,  and  without 
notice,  and  the  question  is.  Can  the  lien  be  enforced  as  against 
him? 

There  are  two  objections  taken  to  the  enforcement  of  the  lien 
as  against  Eyle:  1.  That  he  is  a  purchaser  without  notice;  and, 
2.  That  if  the  lien  can  be  enforced  at  all,  it  must  be  confined  to 
the  amount  of  the  purchase  money  expressed  on  the  face  of  the 
deed  from  Elihu  to  Eleazer  Kilpatrick,  which  was  but  fifty 
dollars. 

In  answer  to  the  first  objection,  it  is  said  the  purchaser  at 
sheriff's  sale  takes  the  estate  subject  to  all  equities  which  existed 
as  against  the  owner.  '  This  general  proposition  is  true,  but  at 
the  same  time  it  is  also  true  that  a  purchaser  at  sheriff's  sale,  in 
many  respects,  stands  upon  the  same  footing  with  other  pur- 
chasers; and  all  the  authorities  agree  that  the  vendor's  lien  can 
not  be  enforced  against  a  bona  fide  purchaser  without  notice;  2 
Story's  Eq.  Jur.,  sec.  1217-1230;  4  Kent's  Com.,  6th  ed.,  151. 
The  case  of  a  purchaser  at  sheriff's  sale  is  not  mentioned  by 
these  distinguidied  authors,  though  they  hold  that  the  lien 
would  prevail  against  a  judgment  creditor  who  recovered  judg- 
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ment  after  the  convejancey  as  well  after  as  before  lie  reeeiyed  a 
conveyance  of  the  land  under  his  judgment.  Now,  if  we  assume 
that  a  third  person  who  has  purchased  at  sheriff's  sale  occupiea 
predsely  the  place  of  the  judgment  creditor,  this  rule  might 
apply  to  him;  but  this  is  not  always  true.  But  this  doctrine 
was  controverted  by  Chief  Justice  Marshall  in  the  case  of  Bay^ 
ley  T.  QreenUaf^  7  Wheat.  46,  and  after  a  very  thorough  inyesti- 
gation  it  was  then  decided  that  the  lien  could  not  prerai]  against 
judgment  creditors,  and  this  opinion  was  approved  by  Chancellor 
Kent  in  a  note  to  the  fourth  volxmie  of  his  Commentaries,  154, 
note  a,  in  opposition  to  a  distinction  taken  in  some  adjudged 
cases,  that  the  lien  would  prevail  against  an  assignee  or  creditor 
for  a  past  consideration,  though  not  against  sudi  assignee  on  a 
new  consideration. 

In  the  case  of  Bayley  v.  Oreerdeafy  9upra,  the  property  had  been 
assigned  for  the  benefit  of  creditors,  and  some  doubts  existing  as 
to  the  assignment,  it  was  attached  and  sold  under  the  judgment, 
and  purchased  in  by  the  trustees  for  the  original  uses.  This 
then  was  the  case  of  a  sale  under  legal  process,  and  if  the  lien 
could  not  be  enforced  as  to  the  creditors,  or  their  trustees, 
surely  it  should  not  be  in  the  present  case  as  against  a  stranger. 
In  the  case  of  Irvine  v.  Campbell^  6  Binn.  118,  the  lien  was  en- 
forced against  a  purchaser  at  sheriff's  sale,  but  it  was  expressly 
sustained  on  the  ground  that  he  was  chargeable  with  notice. 
The  court  said,  that  as  a  purchaser  he  would  be  protected 
by  the  registry  act,  but  having  notice,  he  was  liable.  So  far  as 
this  right  of  Hen  has  been  ingrafted  on,  and  become  a  part  of 
our  jurisprudence,  we  are  willing  to  sustain  it,  but  we  should 
rather  incline  to  limit  it  than  to  extend  it.  It  may  be  consistent 
with  the  principles  of  natural  equity  that  the  vendee  should  not 
be  permitted  to  hold  the  land  without  paying  for  it;  but  it  is 
inconsistent  with  the  principles  of  equity,  that  the  vendor  should 
invest  his  vendee  with  the  highest  evidences  of  an  unconditional 
right,  on  which  the  public  may  be  supposed  to  confide  and  act, 
and  at  the  same  time  hold  a  secret  and  invisible  lien,  which  may 
be  used  to  .the  detriment  of  innocent  persons.  It  is  the  policy 
of  our  law  to  protect  such  persons,  and  there  are  cases  in  which 
the  purchaser  at  sheriff's  sale  would  be  protected  against  even 
an  express  lien  if  unregistered,  if  he  purchased  without  actual 
notice.  It  must  be  contrary  to  the  policy  of  such  laws,  if  in- 
deed it  is  not  against  their  express  letter,  to  sustain  a  secret 
lien  arising  by  implication.  Equity  inclines  the  scale  against 
those  who  are  most  in  fault,  and  it  is  the  fault  of  the  vendor  if 
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he  does  not  take  an  express  lien.  But  waiying  this  question, 
there  is  another  point  of  view  in  which  the  case  is  dearly  with 
the  defendant  Eyle. 

The  consideration  expressed  in  the  deed  is  fifty  dollars,  but 
the  bill  seeks  to  establish  the  lien  for  five  thousand  dollars.  li 
is  not  averred  in  the  bill  that  the  consideration  of  fifty  dollars 
expressed  in  the  deed  was  so  inserted  by  fraud,  accident,  or  mis- 
take, and  now  the  question  is.  Can  the  party  be  permitted  to 
aver  and  prove  a  di£Ferent  consideration  ?  We  shall  not  under- 
take to  decide  how  this  question  would  stand  as  between  vendor 
and  vendee,  but  as  between  complainant  and  Eyle  it  seems  too 
plain  to  admit  of  doubt.  The  i>ower  of  a  court  of  chancery  to 
receive  parol  proof  to  vary  a  written  contract  is  very  fully  con- 
sidered in  Sugd.  on  Vend.,  2d  Am.  from  5th  Lond.  ed.,  97. 
Cases  are  there  cited  very  similar  to  this  in  principle,  in  which 
the  evidence  was  refused.  True,  there  are  cases  in  which  parol 
proof  has  been  admitted  to  vary  the  consideration  expressed, 
but  these  cases  have  usually  turned  upon  peculiar  circum- 
stances, and  constitute  exceptions  to  the  general  rule. 

In  Sheppard's  Touchstone  the  rule  is  stated  to  be,  that  if  the 
consideration  be  sot  stated  in  the  deed,  the  party  may  aver  and 
prove  it,  but  that  no  averment  will  lie  against  the  consideration 
which  is  expressly  affirmed  in  the  deed:  Shep.  Touch.  222,  510. 
The  propriety  of  holding  the  party  to  the  consideration  expressed 
in  the  deed,  in  the  present  case,  is  too  manifest  to  require  argu- 
ment. Eyle  had  no  means  of  knowing  anything  of  the  transfer 
of  title,  except  from  the  deed.  That  was  placed  upon  record, 
and  constituted  the  notice  to  him.  His  own  title  depended  on 
it,  and  to  permit  the  parties  to  show  a  consideration  so  much 
larger  than  that  expressed  would  be  to  furnish  vendors  with 
the  means  of  perpetrating  frauds.  The  deed  is  the  public  evi- 
dence furnished  by  the  parties  of  the  contract,  and  what  they  have 
held  out  to  the  public  as  the  true  contract,  they  must  be  bound 
by  when  third  persons  have  become  interested.  The  case  of  Irvine 
V.  Campbell,  6  Binn.  118,  above  cited,  is  an  important  one  on 
this  branch  of  the  subject.  The  lien  was  enforced  against  the 
purchaser,  at  sheriff's  sale,  for  the  amount  appearing  to  be  due 
by  the  original  deed,  which  was  held  to  be  notice  to  him,  as  he 
must  trace  title  through  it.  But  the  lien  was  limited  to  the 
amount  which  appeared  by  the  deed  to  be  due.  It  is  a  settled 
principle,  that  a  court  of  equity  will  not  even  rectify  a  mistake 
in  a  written  instrument  by  the  aid  of  jmrol  evidence,  except  as 
between  the  original  parties.    As  against  bona  Jide  purchasen 
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without  notice,  the  instrument  must  stand  as  written:  1  Story's 
Eq.  Jur.,  sec.  165.  On  this  principle,  even  if  a  mistake  had  been 
alleged  in  this  case,  it  would  not  be  the  subject  of  correction, 
and  surely  the  case  is  much  stronger,  since  a  mistake  is  not 
charged.  In  the  case  of  Frost  v.  Beekman,  1  Johns.  Ch.  288, 
Chancellor  Kent  held  that  a  party  was  only  chargeable  with 
notice  of  a  registered  mortgage  as  it  appeared  upon  the  regis- 
ter, and  if  a  mistake  had  occurred,  it  was  a  question  between 
the  mortgagee  and  the  clerk.  And  this  doctrine  was  affirmed 
by  the  court  for  the  correction  of  errors:  S.  C,  18  Johns.  544  [9 
Am.  Dec.  246].  The  mortgage  money  was  three  thousand  dollars, 
but  in  the  registry  it  was  put  down  as  three  hundred  dollars; 
and  it  was  held  that  a  subsequent  purchaser  was  chargeable 
with  notice  only  to  the  extent  of  three  hundred  dollars. 

We  do  not  conceive  that  there  is  anything  in  the  foregoing 
remarks  which  conflicts  with  the  case  of  Parker  v.  Kelly,  10 
Smed.  &  M.  184.  There  a  lien  weis  retained  holding  the  title, 
the  vendor  having  given  but  a  bond  to  make  title  on. payment  of 
the  purchase  money.  Having  assigned  the  notes  and  the  lien, 
it  was  held  that  he  could  not  defeat  the  lien  of  the  assignee  by 
making  an  absolute  deed  after  the  assignment.  The  facts  of 
the  two  cases  are  altogether  dissimilar.  Our  conclusion  is,  that 
the  decree  must  be  affirmed. 


VkHDOR'S  LiIN  is   not  EnFORCSABLB  AOAIK8T    BONA   FiDB    PUBCHASSR: 

Bee  Manly  v.  Sktwrif  62  Am.  Dec.  60,  and  note.   * 


Shotwell  v.  Hamblin. 

[23  HsMnappz,  166.] 

AoBMaMEST  TO  Indsmkift  Shsrifv  fob  Act  to  bb  Donx  by  him  in  plain 
'  violation  of  his  duty  is  invalid;  but  in  case  of  a  disputed  right  in  goods, 
bonds  of  indemnity  given  to  induce  a  levy  upon  the  goods  are  dearly 
lawfuL 

Bond  of  Indxmnitt  la  Valid  where  there  was  a  dispute  about  the  appro- 
priation of  assets  received  on  sales  under  yarious  executions,  and  it  was 
given  by  the  defendant,  one  of  the  contestants,  to  induce  the  sheriff  to 
pay  over  the  proceeds  to  him. 

Bhsbiff  liAT  Show  b7  Parol  Eyidencx,  in  an  action  on  an  indemnity 
bond,  that  the  defendant,  an  execution  creditor,  purchased  the  property 
sold  by  the  sheriff  under  various  executions,  and  then  entered  into  a  set- 
tlement with  the  plaintiff  by  which  he  paid  over  to  him  only  the  excess 
over  his  debt  and  retained  the  balance,  which  the  plaintiff  receipted  for 
him  on  the  executions;  such  a  settlement  is  in  effect  a  payment;  and  such 
evidence  does  not  contradict  a  return  which  recites  that  the  property 
"had  been  sold  to  the  defendant,  but  does  not  say  that  the  money  had 
been  pdid  over,  nor  the  purport  of  such  a  return. 
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BaCEm  KAT  BS  EXPLAIIIXD  BT  FaBOL. 

Bill  of  Exceftions  can  not  bb  Rbad  in  Eyidenob  xb  Avothbr  Sun, 
its  only  proper  nae  being  to  enable  the  appellate  oonrt  to  revise  the  pro- 
ceedings of  the  inferior  tribunal;  bat  the  plaintiff  can  not,  after  intro- 
daoing  the  whole  as  evidence,  object  to  the  use  of  any  part  of  it  by  the 
defendant. 

BaXKOW  GAK  KOT  InTBODUGB  EvipBNCB  TO  CONTRADICT  KI8  OWN  RbTUBN. 

It  is  Too  Latb  avteb  Vebdict  in  Civil  Cabb  to  Objbct  to  Jubt  on  the 
groond  that  they  have  not  been  regularly  sammoned  on  the  venire^  or 
as  talesmen  from  the  by-standers,  or  because  the  venire  facias  had  not 
been  regularly  drawn  from  the  box. 

PLAiNnrr  can  Amend  afteb  Cause  Gets  Back  into  Cibcuit  Coubt,  if 
there  be  any  variance  between  the  dedazation  and  the  evidence,  and  the 
cause  be  remanded  for  a  new  trial. 

Ebbob  from  the  Madison  county  circuit  court.  The  opinion 
states  the  facts.  Verdict  and  judgment  for  the  plainti£F.  After 
the  verdict  the  defendant  objected  to  the  jury  on  the  ground 
that  they  had  not  been  regularly  summoned  on  the  venire,  and 
as  talesmen  from  the  by-standers,  and  because  the  venire  /ados 
had  not  been  regularly  drawn  from  the  box.  A  motion  for  a 
new  trial  was  denied. 

George  Calhoun,  and  MUes  and  Battaile,  for  the  appellant. 

Handy  and  Lamaon,  contra. 

By  Ck>urt,  Clayton,  J.  This  case  grows  out  of  an  alleged  in- 
demnity between  the  plainti£F  in  error  and  the  defendant,  aa 
sheriff  of  Madison  county.  Hamblin  had  in  his  hands  various 
executions  against  David  M.  Porter,  returnable  at  the  same 
time,  under  which  he  had  taken  a  good  deal  of  property  and 
sold  it  for  a  large  sum  of  money.  Shotwell  owned  or  had  the 
control  of  several  of  these  executions,  but  Hamblin  refused  to 
pay  him  on  the  ground  that  others  were  entitled  to  priority. 
To  induce  him  to  pay,  Shotwell  agreed  to  indemnify  him  against 
all  loss  if  he  would  appropriate  the  money  first  in  satisfaction 
of  his  claims.  Under  this  agreement  he  did  so,  and  Foster 
&  Eastin,  whose  execution  in  his  hands  was  founded  upon  a 
judgment  older  than  those  of  Shotwell,  subsequently  obtained 
judgment  against  Hamblin  and  his  sureties  for  the  amount  of 
their  execution  and  costs.  This  judgment  was  affirmed  in  this 
court:  Hamblin  v.  Foster,  4  Smed.  &  M.  139.  The  amount  was 
paid  by  Hamblin,  and  the  present  suit  was  brought  on  the  con- 
tract of  indemnity  to  recover  of  Shotwell.  Judgment  was 
rendered  against  Shotwell  in  the  court  below  for  nine  thousand 
one  hundred  and  seven  dollars  and  four  cents,  and  the  case 
thence  comes  to  this  court 
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To  the  first  two  counts  in  the  declaration^  setting  forth  the  < 
tract  of  indemnity,  there  was  a  demurrer;  and  it  is  now  insisted 
that  it  shonld  have  been  sustained  because  it  was  made  to  indnoa 
a  yiolatton  of  duty  on  the  part  of  the  sheriff. 

The  law  on  this  subject  is  plain,  but  its  application  is  not  al- 
ways equally  clear.  An  agreement  to  indemnify  a  sheriff  for  an 
act  to  be  done  by  him  in  plain  violation  of  his  duty,  is  invalid. 
But  in  case  of  a  disputed  right  in  goods,  bonds  of  indemnity 
given  to  induce  a  levy  upon  Ihe  goods  are  clearly  lawful:  Chit. 
Con.  526. 

The  question  in  this  case  then  is.  Was  the  act  of  the  sheriff  a 
plain  violation  of  his  duty,  or  was  there  a  dispute  as  to  what 
his  duty  wasf  In  the  first  place,  it  is  in  proof  that  the  money> 
the  proceeds  of  the  sale,  was  claimed  by  Shotwell,  and  that  the 
sheriff  denied  his  right  to  it.  That  Shotwell  called  a  second 
time,  and  had  an  interview  with  Hamblin  at  his  office,  and  that 
then,  in  consideration  of  the  contract  of  indemnity,  the  sheriff 
agreed  to  pay  him  the  money.  This  contract  was  valid.  There 
was  a  dispute  or  contest  about  the  appropriation  of  the  money; 
Shotwell  was  a  party  to  the  contest;  to  carry  his  end  he  agreed 
to  indemnify  the  sheriff,  and  neither  good  morals  nor  just  policy 
nor  sound  law  requires  that  such  contract  should  be  declared 
void.  The  cases  relied  on  in  argument  do  not  come  up  to  this 
point.     This  disposes  of  the  demurrer. 

The  next  error  assigned  is  the  admission  of  the  testimony  of 
AUeu,  a  deputy  sheriff,  because  it  contradicted  the  return  made 
on  the  execution  of  Foster  &  Eastin.  The  return  in  substance 
states:  "  The  within  personal  property  was  sold  to  Bobert  Shot- 
well,  and  the  real  estate  was  sold  to  Bobert  Shotwell  and  James 
S.  Ewing,  but  none  of  the  proceeds  of  the  sale  applied  to  this 
execution,  from  the  fact  of  no  affidavit  having  been  filed  as  to 
the  insolvency  of  the  first  indorser  on  the  execution."  The  wit- 
ness stated  that  whilst  the  property  sold  for  upwards  of  nine 
thousand  dollars,  in  point  of  fact  only  some  eight  hundred  dol« 
lars  were  paid  by  Shotwell,  and  that  in  the  settlement  between 
Shotwell  and  Hamblin,  the  balance  was  retained  by  Shotwell, 
and  receipted  for  by  him  on  the  executions  which  he  controlled. 

It  is  true  that  a  sheriff  is  not  permitted  to  contradict  his  own 
return:  Planter^  Bank  v.  Walker,  8  Smed.  &  M.  421.  But  in  this 
case,  does  the  evidence  of  Allen  contradict  the  return  ?  We  think 
not.  If  the  parties  chose  to  regard  the  settlement  as  a  payment, 
and  to  dispense  with  the  formality  of  handing  the  money  over, 
and  again  handing  it  back,  we  see  no  objection  to  it.    Hamblin 
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has  been  forced  to  stand  to  it  as  a  payment  by  Foster  &  Eastin; 
the  parties  at  the  time  considered  it  a  payment;  in  legal  e£Fect 
it  amounted  to  a  payment,  and  the  statement,  therefore,  does 
not  contradict  the  purport  of  the  return.  The  return,  moreover, 
does  not  say  that  the  money  was  paid,  only  that  the  property 
was  sold;  and  hence  there  is  in  terms  no  express  opposition  be- 
tween them. 

A  receipt  may  be  explained  by  parol,  and  even  contradicted  in 
the  same  way:  Gasquet  v.  Warren^  2  Smed.  &  M.  514. 

It  has  been  decided  by  this  court,  that  a  bill  of  exceptions  can 
not  be  read  in  evidence  in  another  suit;  its  only  proper  use  be- 
ing to  enable  the  appellate  court  to  revise  the  proceedings  of 
the  inferior  tribunal:  Bobinson  v.  Lane,  14  Smed.  &  M.  161;  see 
also  2  Phill.  Ev.  181, 182,  notes.  It  was  not  error,  therefore,  to 
exclude  it,  when  offered  by  the  plaintiff  in  error.  But  as  the 
record  containing  the  bill  of  exceptions  had  been  previously  in- 
troduced by  Hamblin,  it  was  competent  to  Shotwell  to  refer  to 
and  rely  on  any  part  of  it.  The  plaintiff  could  not,  after  intro- 
ducing the  whole  as  evidence,  object  to  the  use  of  any  part  of 
it  by  the  defendant. 

It  was,  moreover,  erroneous  to  permit  the  witness  Allen  to 
contradict  the  return  on  the  execution  of  Harris,  Kelly  db  Co,  v. 
Porter,  that  certain  property  had  been  sold  under  the  venire  ex- 
ponas. Having  so  returned  the  fact,  he  could  not  afterwards 
contradict  it  by  proof. 

As  to  tlie  instructions  given  on  the  part  of  Hamblin,  after  a 
careful  examination,  we  see  no  error  in  them.  The  action  of 
the  coiirt  below,  in  regard  to  most  of  those  asked  by  the  coun- 
sel of  Shotwell,  requires  no  comment,  because  deemed  correct. 
The  tenth  relates  to  the  admissibility  of  evidence  to  contradict 
the  return,  of  which  we  have  already  said  enough.  The  eleventh 
is  veiy  much  the  same  with  the  tenth,  and  is  subject  to  the  same 
answer,  with  the  additional  remark  that  its  latter  part  is  inap- 
plicable, unless  it  were  shown  that  the  money  there  referred  to 
arose  from  property  levied  on  and  sold  under  the  execution  of 
Foster  &  Eastin :  Bibb  v.  Jones,  7  How.  (Miss.)  402.  The  twelfth 
was  improperly  refused:  See  Hutch.  Code,  910.  The  thirteenth 
ought  not  to  have  been  given,  and  was  properly  refused,  as  it 
stood.  Hamblin  was  not  chargeable  with  the  one  thousand  seven 
hundred  and  sixty-five  dollars  therein  mentioned,  if  the  appli- 
cation made  of  it  by  him  was  made  with  the  approbation  or 
consent  of  Shotwell. 

As  to  the  weight  of  testimony,  we  need  only  say,  that  there 
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IB  no  sach  preponderance  against  the  yerdict  as  would  author- 
ize this  court  to  interfere  with  it.  It  has  already  been  decided 
by  this  court  that,  in  civil  cases,  objections  to  the  jury,  of  the 
character  here  made,  come  too  late  after  verdict.  If  there  be 
any  variance  between  the  declaration  and  the  evidence,  the 
plaintiff  can,  at  his  pleasure,  amend  after  the  cause  gets  back 
into  the  circuit  court. 

For  the  reasons  already  assigned,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Judgment  Yreversed. 

Agrsemjents  roa  Inbsmnitt,  whxn  Void  bboausb  Act  Iin>ncsrmi> 
AQADTST 18  Illigal:  See  Ive$  ▼.  Jones,  40  Am.  Deo.  425,  and  note  diBOoning 
this  nibject;  Oumpstan  v.  Lambert,  61  Id.  443. 

RxTUBN  OF  OmcEB,  CoNCLUsivsKsss  07,  AND  EviDBVCi  TO  Vabt:  See  the 
note  to  Dvfinel  v.  Soper,  62  Am.  Dec.  645. 

RxoEiPTS,  Pakol  Evidence  to  Affect,  ADMiasiBiLiTr  of;  See  Tudter  t. 
Baldwin,  33  Am.  Dec.  384;  Brooks  v.  WMle,  37  Id.  05,  and  note. 

Amendment  after  Bevebsal  of  Cause  in  Appellate  Coubt  is  Allow* 
ABLE:  Oovemor  v.  Withers,  60  Am.  Dec.  05. 

Objection  to  Jctbob,  when  must  be  Taken:  See  ParmeU  ▼.  Chdhery,  1 
Am.  Dea  65;  Staie  v.  Qwsrrtl,  Id.  637;  OreuU  v.  CaarpenUr,  4  Id.  722;  Cotm- 
wHmweaUhY.  Knapp,20Id.  634;  OiUespie  v.  State,  29  Id.  137; Qukkebaitig Btmk 
▼.  LeoBens,  60  Id.  272. 


SuEEH  V.  Kelly's  Heibs. 

[28  MmiMIFFI,  187.1 

Law  Detbbminino  Status  ob  Condition  as  to  Leoitimaot  ia  the  law  of 
the  oonntry  where  anch  status  or  condition  had  ita  origin;  and  a  child 
bom  in  Soath  Carolina,  before  the  marriage  of  its  parents,  is  not,  on  their 
removal  to  thia  state,  entitled  to  a  distributive  share  of  her  father's 
estate,  because  by  the  law  of  South  Carolina  such  child  is  not  legitimated 
by  the  sabeequent  marriage  of  the  parents. 

PKnnoir  for  a  distributive  share  in  the  estate  of  James  Kelly. 
The  opinion  states  the  facts. 

Sheppard,  for  the  plaintiff  in  error. 

Johnaon,  contra. 

By  Conrty  Olatton,  J.  The  wife  of  the  petitioner  was  the 
daughter  of  James  Kelly,  bom  in  South  Carolina  before  his 
marriage  with  her  mother.  They  afterwards  intermarried  in 
that  state,  and  subsequently  moved  to  Mississippi.  The  ques- 
tion iSy  whether  she  is  entitled  to  a  distributive  share  of  the 
estate  of  her  father,  consisting  both  of  realty  and  personalty. 
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By  the  laws  of  South  CSarolina,  it  would  seem  that  sooh  sub- 
fleqoent  znamage  does  not  legitimate  the  issue  pxeriouslj  bom. 
By  the  laws  of  this  state,  the  subsequent  marriage  of  the  parties 
and  acknowledgment  of  the  father  will  legitimate  such  issue: 
Hutch.  Code,  502.  This  renders  it  necessary  to  consider  by 
what  law  the  hUUus  or  condition  of  the  petitioner  is  to  be  deter- 
mined. 

On  this  heady  it  is  a  well-settled  principle,  that  the  status  or 
condition  as  to  legitimacy  must  be  determined  by  reference  to 
the  law  of  the  country  where  such  status  or  condition  had  its 
origin.  The  only  difference  of  opinion  among  the  English 
judges  on  the  subject  is  as  to  the  applicabilily  of  this  rule  to 
real  property  situated  in  England.  The  majority  of  the  judges 
hold,  that  as  to  lands  in  England,  the  laws  of  that  country 
must  govern.  But  Lord  Brougham  holds  that  the  role  is  equally 
applicable  to  real  and  personal  estate. 

Story,  in  his  Conflict  of  Laws,  p.  97,  sec.  105,  says:  ''As  to 
issue  bom  before  the  marriage,  if,  by  the  law  of  tiie  country 
where  they  are  bom,  they  would  be  legitimated  by  the  subse- 
quent marriage  of  their  parents,  they  will  by  such  subsequent 
marriage  (perhaps  in  any  country,  but  at  all  events  in  this)  in 
the  same  country  become  legitimate,  so  that  this  character  of 
legitimacy  will  be  recognized  in  every  other  country.  If  ille- 
gitimate there,  the  same  character  will  belong  to  them  in  every 
other  country."    See  also  sees.  77-93. 

This  view  strikes  us  as  the  most  correct.  It  furnishes  a 
uniform  rule,  operating  everywhere  and  as  to  all  things  alike. 
When  the  point  is  established,  that  the  condition  of  the  party  is 
fixed,  as  in  this  case,  by  the  laws  of  South  Carolina,  the  place, 
not  only  of  her  birth,  but  of  the  marriage  of  her  parents,  it  fol- 
lows that  she  is  illegitimate.  As  a  consequence  of  this  status 
of  illegitimacy,  which  adheres  to  her  everywhere,  she  can  not 
inherit  either  real  or  personal  estate. 

The  petition  was  properly  dismissed,  and  the  deciee  is 
affirmed. 
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Tatlob  V.  St.  Louib. 

[U  Mnaoimx,  90.1 
Wnm  Land  u  Dbdigated  to  Pubuo  for  the  purpooes  of  a  Btreet»  aad  ii 
vaed  for  such  porpoeee  by  a  dty,  an  ordinance  declaring  it  to  be  a  street 


CiTT  IS  NOT  loABLM  TO  OwNXB  of  property  adjoining  a  street  lor  damages 
resulting  to  his  property  by  reason  of  bank  or  walls  falling  in  occasioned 
by  repairs  or  improvements  made  on  the  street  by  order  of  the  city  when 
the  work  performed  has  been  done  in  a  proper  and  careful  manner. 

Obadino  Stbxet  or  Alley  Dkdicatxd  to  Pubuo  Usb  by  a  city  will  not 
be  ooDsidered  snob  an  exercise  of  the  right  of  eminent  domain  as  to  re- 
quire compensation  therefrom  to  owners  of  adjoining  property. 

Oasb  by  Taylor  and  others  against  the  city  of  St.  Louis  for 
damages  sustained  by  the  wrongful  and  iJUegal  paying  an  alley, 
causing  plaintifrs'  land  adjoining  the  alley  to  caye  in,  thereby 
jeopardizing  plaintiffs'  buildings.  Walls  were  built  and*  other 
improYements  were  made  by  plaintiffs  to  prevent  injury  to  their 
buildings.  Plaintiffs  further  alleged  that  cess-pools  had  formed 
in  the  alley  opened,  thereby  creating  a  nuisance  deleterious  to 
the  health  of  plaintiffs'  tenants  in  the  buildings;  and  furthermore 
that  the  dedication  of  the  alley  to  the  city  was  a  mere  easement 
that  would  not  justify  ihe  defendants  taking  the  soil  or  under- 
mining the  buildings  in  the  manner  complained  of,  and  that  the 
alley  had  never  been  opened  by  law  or  ordinance.  The  juiy 
rendered  a  verdict  for  the  defendants,  and  plaintiffs  appealed. 

Thompson,  for  the  appellants. 

ErUy^  for  the  appellees. 
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By  Oourt,  Naptok,  J.  This  case  falls  within  the  principle 
settled  by  this  court  in  City  of  St.  Louis  v.  Oumo,  12  Mo.  41^. 
The  facts  as  we  may  assume  them  from  the  instructions  are  not 
distinguishable  from  the  case  of  Callender  v.  Marsh,  1  Pick.  418. 
The  whole  subject  is  very  fully  discussed  in  Hooker  v.  New 
Haven  df  Northampton  Co.,  14  Conn.  146  [36  Am.  Dee.  477];  and 
in  the  court  of  king's  bench  in  the  Governor  and  Company  of  the 
British  Cast  Plate  Manufactures  v.  Meredith,  4  T.  B.  794. 

In  the  present  action,  the  street  or  alley  in  question  was  laid 
out  by  the  plaintiffs  themselves  or  their  ancestor,  and  the 
probability  of  its  being  graded,  when  the  public  interest  re- 
quired it,  must  have  been  calculated  on  when  the  buildings 
were  erected.  To  grade  a  street  or  alley  already  dedicated  to 
public  use  is  not  an  exercise  of  the  eminent  domain  so  as  to 
require  compensation.  It  is  not  appropriating  private  j^ioj^Ttj 
to  public  use,  but  simply  an  exercise  of  power  over  what  is 
already  public  property.  The  damage  resulting,  by  causing  the 
plaintiffs  to  rebuild  or  prop  up  their  falling  walls  is  consequen- 
tial, and  as  it  is<a  consequence  of  the  exercise  of  a  power  granted 
by  the  state  to  municipal  corporations,  for  public  purposes,  and 
the  power  has  not  been  abused,  but  skillfully  and  discreetly 
exercised,  the  city  authorities  are  not  responsible. 

It  is  also  objected  in  this  case,  that  the  alley  in  question  had 
never  been  regularly  declared  by  ordinance  as  a  public  alley, 
previous  to  the  passage  of  the  ordinance  which  authorized  its 
grading.  This  we  think  was  unnecessary,  since  the  proprietors 
had  themselves,  when  laying  off  lands  as  a  part  of  the  city,  de- 
<dared  it  as  a  public  alley. 

Judgment  affirmed. 

POWKB  07  MUNIOIFAL    CORFOBATION8    TO    GbADB    OB  BeORADB  StBEKT: 

%ee  Keasy  v.  City  o/LouiwUU,  29  Am.  Dec.  S95,  and  note.  Injury  to  land 
Bituated  on  a  publio  street,  resulting  from  excavations  made  by  the  corpora- 
tion designed  to  improve  and  grade  the  street,  unless  the  work  was  done  in  a 
wanton  or  negligent  manner,  is  damnum  ahaque  ir^uria:  Humes  v.  Mayor  of 
KnoxviUe,  34  Id.  657;  Hickox  v.  City  0/ Cleveland,  32  Id.  730;  Oreen  v.  5or- 
ough  of  Reading,  36  Id.  127;  Wilson  v.  Mayor  qf  New  York,  43  Id.  719; 
Meares  v.  Commissioners  qf  Wilmington,  49  Id.  412,  and  notes  to  these  cases; 
but  see  Toum  Council  0/ Akron  v.  McComb,  51  Id.  453. 

The  prikoipal  cask  was  citbd  and  appboybd  in  Lambar  v.  City  qfSt, 
Louis,  15  Mo.  610,  to  the  effect  that  a  city  is  not  liable  for  damage  done  by 
making  improvements  in  streets  when  the  work  performed  has  been  done 
in  a  careful  and  skillful  manner.  See  also  Hqffman  v.  City  qfSL  Louis,  Id. 
651;  Saulard  v.  CUy  qf  St.  Louis,  36  Id.  546.  In  Mose  et  at.  y.  City  qf  J 
Charles,  49  Mo.  511,  the  principal  case  was  cited  to  the  effect  that  in 
«rder  to  constitate  a  street  or  alley  in  a  municipal  corporation  it  is  not 
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neceaiary  that  a  statntory  course  be  panned.  Any  act  by  the  owner  set- 
ting apart  to  the  public  a  portion  of  his  property,  clearly  showing  that  such 
waa  his  intention,  vests  the  use  of  the  property  in  the  public  for  the  purposes 
indicated,  and  if  actually  thrown  open,  the  public  may  take  possession.  In 
such  case  no  formal  acceptance  of  dedication  or  ordinance  is  necessary:  See 
also  Imler  v,Oi^qf  Springfield,  55  Id.  119. 


MlLBUBN    V.    BeAOH. 

[U  MlUOVBX,  lOA.] 

JuBT  IH  AwARDiKO  Dahaqes,  whcre  the  act  oomplaiiied  of  is  deliberats 
and  aggravated,  are  not  restricted  to  the  actual  value  of  the  articles 
taken  and  interest,  but  may  take  into  consideration  the  concurrent  facta 
and  award  exemplary  damages.  ^ 

Verdict  not  Cleablt  Exokbitant  wii«l  not  bb  Distu&bsd  when  it  ap- 
pears that  the  case  has  been  tried  in  a  fair  and  impartial  manner. 

Debtor  iiat  Sell,  Assigk,  or  Transfer  his  efifeots  to  a  single  creditor 
or  a  number  of  his  creditors,  and  such  transfer,  if  made  in  good  fiuth,  wiD 
not  be  disturbed. 

Case.    The  facts  are  stated  in  the  opinion. 

Crocket  and  Kasson,  for  the  plaintiff. 

Todd,  for  the  defendants. 

By  Court,  Bibgh,  J.  Sherman,  a  retail  merchant  in  St.  Louis, 
being  largely  indebted  to  Beach  &  Eddy  (wholesalers  in  the 
same  place),  sold  them  his  entire  stock  of  goods,  at  cost  prices, 
towards  payment  of  said  indebtedness.  The  defendants  in 
error  (plaintifEs  below)  thereupon  took  possession  of  the  store, 
added  some  seven  hundred  dollars'  worth  of  goods,  and  com- 
menced carrying  on  the  business  through  clerks,  placed  there 
for  the  purpose.  Five  days  after  the  sale,  a  number  of  firms  in 
the  city,  claiming  to  be  creditors  of  Sherman,  issued  out  writs 
of  attachment  against  him,  upon  the  alleged  ground  that  he  had 
fraudulently  disposed  of  his  property.  The  deputy  of  Sheriff 
Milbum,  being  directed  by  those  parties  to  levy  their  attachment 
upon  those  goods,  and  having  proceeded  to  the  store  to  do  so, 
was  there  told  by  one  of  the  clerks  that  they  belonged  to  Beach 
&  Eddy,  who  had  bought  out  Sherman,  and  that  he  had  better 
go  and  see  Mr.  Eddy;  this  the  deputy  proceeded  to  do,  and  be- 
ing told  by  him  the  same  as  at  the  store,  asked  him  for  the 
evidence  thereof,  alleging  that  otherwise  he  would  proceed 
with  his  levy,  under  the  writ.  Eddy  replied  that  he  had  no 
right  either  to  touch  the  goods  or  to  see  the  evidence,  and  re- 
fused therefore  to  exhibit  it,  until  the  deputy  again  remarki] 
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that  he  would  then  be  obliged  to  le^y,  the  bill  of  sale  was  at 
length  piodnoed  to  him.  The  depuiy  informed  the  attaching 
plaintiff  of  the  facta,  and  veiy  properly  declined  to  levy  unless 
the  sheriff  was  indemnified.  The  plaintiffs  thereupon  (each  for 
himself)  gave  bond  of  indemnity,  and  having  again  directed 
the  sheriff  to  levy,  it  was  done  accordingly.  When  the  levy 
was  made,  Eddy  was  at  the  store,  and  again  told  the  depuiy  he 
had  better  not  take  the  goods,  but  that  if  he  did  so,  he  had 
better  take  an  inventory  of  them.  The  deputy  replying  that  he 
was  indemnified,  was  ordered  to  take  the  goods  and  wotdd  do 
so.  Befused  at  first,  but  afterwards  consented,  to  take  an  in- 
ventory. Eddy  told  him  that  he  took  them  at  his  own  risk,  and 
that  he  desired  the  mventory,  as  he  should  hold  him  account- 
able at  retail  prices^to  which  the  depuiy  replied  that  that  made 
no  difference  to  him.  He  then  commenced  taking  the  goods — 
appropriating  to  each  suit  what  was  thought  would  be  sufficient 
to  cover  the  amount  claimed.  The  goods,  being  inventoried  as 
taken  down  (the  retail  prices  amounting  to  two  thousand  three 
hundred  and  seveniy  dollars  and  twenty-eight  cents),  were  the 
same  mentioned  in  the  declaration. 

For  having  thus  taken  these  goods,  the  defendants  in  error 
commenced  against  them  their  action  of  trespass  de  bonis  aspor-- 
iatis,  including  the  sheriff  as  one  of  the  defendants.  The 
declaration  counts  amongst  other  things  for  special  damages  in 
breaking  up  the  store  of  the  plaintiffs,  by  reason  of  the  levy. 
Evidence  was  given  on  the  trial  showing,  in  addition  to  the  facts 
above  stated,  that  the  business  of  the  store  was  large  and  good; 
that  this  levy  so  broke  up  the  assortment  of  the  goods,  and  left 
so  few,  as  to  cause  it  to  be  closed;  that  the  goods  taken  were 
of  those  bought  by  the  plaintiffs  of  Sherman;  that  they  were 
in  good  condition,  and  entirely  suitable  for  the  locality  and 
trade  of  the  store,  which  (being  at  the  upper  market)  was  with 
the  farmers  from  the  country;  and  that  to  one  carrying  on  that 
store,  the  goods  were  suitable  and  worth  their  cost,  comprising 
as  these  did  a  fresh  renewal  for  the  fall  trade.  It  was  further 
proven,  that  the  retail  prices  in  this  store  ranged  from  twelve 
and  one  half  to  thirty-three  per  cent,  on  the  cost  prices. 

This  was  the  substance  of  the  testimony  of  the  clerks,  some  of 
whom  had  long  been  in  the  store  under  Sherman,  up  to  the  time 
of  the  sale,  and  were  well  acquainted  with  the  trade  and  the 
goods.  Upon  this  point,  however,  persons  in  like  business  in 
other  stores,  bat  who  knew  nothing  personally  of  these  goods, 
were  of  opinion  that  such  a  stock  reduced  from  a  laiger  one 
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would  not  be  worth  more  than  from  sixty  to  ninety  cents  on  the 
dollar.  The  deputy  of  the  sheriff  testified  that  when  proceeding 
to  take  the  goods  he  took  with  him  a  city  auctioneer  to  assist  in 
estimating  their  value,  and  that  he  took  according  to  his  judg- 
ment. The  auctioneer  also  testified  that  according  to  his  judg- 
ment no  more  goods  were  taken  than  were  necessary  to  cover 
,  the  debt  sued  for — that  the  stock  was  bad,  much  out  of  fashion, 
and  many  remnants.  About  a  year  after  they  were  thus  at- 
tached, the  goods  were  regularly  sold  at  Targee's  auction-room, 
under  order  of  sale  obtained  by  the  deputy  sheriff,  at  the  in- 
stance of  the  plaintiffs,  and  produced  only  the  aggregate  sum  of 
seven  hundred  and  eighty-one  dollars  and  four  cents. 

Sherman  was  insolvent  at  the  time  of  the  sale  to  Beach  & 
Eddy,  and  it  was  known  soon  afterwards.  The  deputy  who 
made  the  levy  testified  that  he  consulted  all  the  attaching 
plaintiffs  concerning  it,  that  whilst  he  did  not  know  that  each 
acted  for  the  others,  or  that  they  consulted  or  concerted  to- 
gether, he  supposed  they  did,  and  that  Milbum  (his  principal) 
knew  of  his  action  in  the  premises,  and  accepted  and  approved 
it.  Amongst  the  names  of  the  plaintiffs  in  these  attachments 
the  record  shows  those  of  Chouteau  &  Yalle  and  James  E.  Yeat- 
man,  who  from  having  been  defendants  in  the  suit  below,  come 
with  the  sheriff  as  plaintiffs  in  error  here. 

Deeming  the  point  respecting  a  new  trial  to  be  sufficiently 
disposed  of  by  the  references  which  have  been  made  by  the 
counsel  for  the  defendants  in  error,  this  case  must  be  affirmed 
or  reversed  upon  considerations  connected  with  the  instructions 
alone.  Those  given  by  the  court,  at  the  instance  of  the  plaint- 
iffs, were,  that  "  if  the  jury  find  for  the  plaintiffis,  and  believe 
from  the  evidence  that  Milbum  was  sheriff  of  the  county  of  St. 
Louis,  and  that  he  or  his  deputy  took  the  goods  sued  for,  under 
writ  of  attachment,  and  sued  out  by  the  other  defendants  named 
in  the  declaration,  and  that  said  defendants  in  suing  out  their 
attachments,  acting  in  concert,  directed  Milbum  or  his  deputy 
to  attach  these  goods,  and  that  Milburn  or  his  deputy,  upon  go 
ing  to  attach  the  same,  was  notified  by  Beach  &  Eddy  of  their 
claims,  and  was  warned  not  to  take  them,  and  that  thereupon 
he  informed  the  other  defendants  that  he  would  not  take  the 
goods  unless  they  indemnified  him,  and  that  they  thereupon  did 
give  him  writings  of  indemnity,  and,  acting  in  concert,  directed 
him  to  attach  the  goods,  and  then  he  did  so,  the  jury  should 
find  a  verdict  against  ^  the  defendants  together,  and  for  dam- 
ages allow  the  plaintiffs  the  value  of  the  goods  to  them  in  their 
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store,  as  they  were  when  the  sheriff  took  them,  and  may  add 
thereto  interest  from  the  time  of  their  taking,  and  also  such  other 
sum,  as  smart-money,  as  the  jury,  under  all  the  circumstances, 
may  think  right. 

"  If  the  juiy  find  for  the  plaintiffs  against  Milbum,  they  will 
also  find  against  all  the  other  defendants  who,  from  the  eridence, 
they  shall  find  jointly  acting  with  the  defendant  Milbum. 

'*  If  the  jury  belieye  from  the  evidence  that  Osborne,  as  the 
deputy  sheriff  of  Milbum,  took  the  goods  named  in  the  decla- 
ration out  of  the  possession  of  the  plaintiffs,  against  their  will, 
they  ought  to  find  for  the  plaintiffs  against  Milbum. 

"  If  the  jury  believe  from  the  evidence  that  Sherman  signed 
the  bill  of  sale  to  the  plaintiff,  given  in  evidence,  then  they  are 
to  find  that  thereby  the  plaintiffs  became  the  owners  of  the 
property  therein  mentioned,  as  against  the  defendants  in  this 
action." 

The  court  of  its  own  motion  instructed  the  jury  in  these  words: 
**  The  counsel  for  defendant  asks  the  court  to  instruct  you,  with 
reference  to  the  damages  to  be  assessed  against  Milbum  per- 
sonally, should  you  find  him  guilty,  that  the  extent  of  his 
liability  can  only  be  the  value  of  the  goods,  with  interest  from 
the  time  of  taking  them,  if  you  should  believe  from  the  evi- 
dence that  in  acting  under  the  attachments  he  or  his  deputy  did 
not  carry  out  the  instructions  of  all  the  attaching  creditors,  and 
that  there  was  no  abuse  of  authority  on  his  part.  Such  is  the 
general  rule,  the  reason  and  policy  of  which  are  apparent,  and 
commend  themselves;  and  Milbum  is  entitled  to  its  application, 
unless  you  shall  be  of  opinion  from  the  evidence  in  the  case, 
that  his  conduct,  in  that  behalf,  forms  an  exception  to  the  rule, 
and  puts  him  beyond  its  protection,  under  the  direction  of  the 
court  about  to  be  given. 

"  But  the  terms  in  which  this  rule  ib  stated  carry  along  with 
them  a  qualification  broad  enough  to  preclude  its  applicability 
to  a  trespass  committed  by  an  ofiScer,  under  such  circumstances 
as  will  authorize  a  jury  to  regard  him  as  not  having  relied  upon 
or  intending  to  claim  its  protection:  as,  for  instance,  where,  at 
the  time  he  is  about  to  commit  the  trespass,  he  is  apprised  of 
the  title  or  claim  of  a  third  party,  and  being  warned  or  admon- 
ished in  that  respect,  declines  to  act  unless  indemnified  by  the 
attaching  creditors,  seeks  and  procures  such  indemnity,  and  be- 
ing thus  backed  by  the  creditors,  and  not  till  then,  goes  for- 
ward in  the  commission  of  the  threatene<^  trespass,  in  such  case 
the  jury  are  at  liberty  to  consider  him  as  having  made  common 
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cause  with  the  attaching  creditors,  as  their  instrument  to  do  a 
wrong,  and  he  can  not  complain  if  he  is  held  to  have  embarked 
in  the  same  bottom  with  them,  and  equally  liable  with  them  for 
consequences.  The  loss  of  profits,  in  gains,  which  the  plaint- 
iffs would  probably  have  realized  but  for  the  interruption  of 
their  business,  occasioned  by  the  trespass  complained  of,  can 
not,  as  such,  be  recovered  in  this  action:  but  this  instruction  is 
not  designed  to  restrict  the  juiy  to  the  value  of  the  goods  and 
interest,  if,  under  the  evidence,  they  shall  view  the  case,  under 
the  instruction  already  given,  as  requiring  vindictive  damages.'' 

And  among  the  instructions  prayed  for  by  the  defendants  the 
following  were  given:  "If  the  jury  believe  from  the  evidence 
that  the  plaintiffs  in  the  several  attachments  did  not  act  in  con- 
cert, or  upon  any  joint  understanding  between  them,  in  direct- 
ing the  sheriff  to  levy  upon  the  goods  in  question;  and  if  they 
were  not  present,  at  the  time  of  the  seizure  of  the  goods,  and 
did  not  afterwards,  jointly  and  in  concert  with  each  other,  as- 
sent to  the  said  levy,  then  the  jury  can  not  find  the  defendants 
jointly  guilty  of  the  trespasses  complained  of.  To  render  the 
defendants  jointly  liable  as  trespassers,  they  must  jointly  and  in 
concert  have  directed  or  assented  to  the  seizure  of  the  goods 
before,  or  at  the  time,  or  after  it  was  made.  That  the  defend- 
ant Yeatman  is  not  liable  for  any  damages  suffered  by  the 
plaintiffs  in  consequence  of  a  seizure  of  plaintiffs'  goods  to 
satisfy  the  attachment  of  Chouteau  &  Yalle,  unless  the  said 
Yeatman  was  in  some  manner  instrumental  in  causing  the  levy 
of  Chouteau  &  Yalle's  attachment  on  said  goods,  or  unless  he 
acted  jointly  and  in  concert  with  Chouteau  &  Yalle  in  causing 
the  two  attachments  to  be  levied  at  the  same  time  on  plaintiffs' 
goods,  or  jointly  and  in  concert  with  Chouteau  &  Yalle,  con- 
sented to  the  same  after  it  was  made." 

Under  these  instructions  the  jury  returned  a  verdict  for  two 
thousand  four  hundred  and  eighty  dollars — ^the  alleged  excess- 
iveness  of  which  being  also  complained  of,  will  be  considered 
in  the  same  connection. 

No  question  is  made  as  to  the  legal  and  moral  rights  of  the 
plaintiffs  below  to  make  the  purchase  they  did — simply  to  save 
themselves.  The  distinction  between  their  transactions  with 
Sherman,  and  that  of  Little  with  Chamberlin  (just  passed  upon 
by  this  court),  need  scarcely  be  adverted  to,  except  to  remark 
that  the  instruction  which  was  given  in  that  case,  respecting  the 
right  of  a  debtor,  in  failing  circumstances,  to  prefer  a  single 
creditor,  or  a  portion  of  his  creditors,  to  the  others,  and  sell  or 
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tnmfifer  his  effects  aooordingly,  has  been  too  long  xeoogniBsd 
and  upheld  to  be  now  questioned  or  shaken.  The  tEansfer, 
therefore,  which  was  made  by  Sherman  to  Beach  &  Eddy,  and 
which  the  bill  of  sale  (shown  to  the  sheriff's  deputy)  redtes  is 
in  consideration  of  and  to  be  applied  to  an  indebtedness  fax 
exceeding  even  the  highest  valuation  which  has  been  placed 
upon  the  goods,  was  upon  its  face  a  valid  transaction,  and  could 
of  course  only  be  disregarded  by  the  attaching  creditors,  or  by 
others  acting  under  their  indemnity,  at  their  peril. 

It  is,  therefore,  that  amid  the  apparent  conflict  of  authorities 
to  which  we  have  been  referred,  we  are  inclined  to  uphold 
even  the  strong  and  scarcely  judicial  language  adopted  by  the 
court,  whereby  to  impress  the  jury  that  they  were  not  restricted 
in  measuring  the  damages  of  an  apparently  deliberate  and  ag- 
gravated trespass,  to  the  mere  value  and  interest  upon  the 
articles  taken,  but  might  take  into  consideration  the  concur- 
rent facts  in  aggravation.  In  one  of  the  cases  before  us,  the 
court  refused  to  interfere  with  the  finding  of  the  jury,  under 
circumstances  very  analogous  to  those  here,  although  the 
amount  of  their  verdict  was  nearly  three  times  the  value  of  the 
property  attached;  and  although  we  are  not  here  remarking 
upon  the  verdict,  but  upon  the  instruction  which  it  is  com- 
plained may  have  contributed  to  produce  it,  the  analogy  is  so 
substantially  the  same  as  to  render  it  unnecessary  that  the  ex- 
cess complained  of  in  the  verdict  be  itself  separately  or  further 
noticed.  Deeming,  therefore,  that  the  instrrctions  which  were 
given  by  the  court  were  substantially  correct,  and  that  they  suf- 
ficiently  comprehended  the  law  and  the  justice  of  the  case, 
neither  the  verdict  which  was  found  upon  thom,  nor  the  judg- 
ment which  was  rendered  in  conformity  with  it,  should  be  dis- 
turbed here  for  the  reason  that  other  instruction's  were  refused. 
Where  this  court  can  perceive,  from  the  whole  record,  that  a 
case  has  been  tried  substantially  well,  and  that  the  verdict, 
beiug  for  the  right  i>arty,  is  not  clearly  exorbitant,  it  need 
scarcely  repeat  that  it  will  not  feel  it  to  be  its  duiy  to  inter- 
pose, merely  for  the  purpose  of  directing  it  to  be  seemingly  or 
technically  tried  a  little  better.  EspecisJly  would  it  decHne  to 
do  so,  in  cases  like  the  present,  where  (as  conceded  in  the  argu- 
ment) the  verdict  of  two  successive  juries  has  been  alike  com- 
plained of,  and  where  the  probabilities  preponderate  that  the 
same  or  a  similar  result,  with  additional  expense,  would  be  the 
probable  if  not  the  inevitable  consequence.  Whilst  it  is  con- 
ceived that  such  a  course  would  be  not  only  not  promotiv^^  but 
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•abrersiTe  of  the  tme  dignity  of  the  law,  it  is  not  lees  appar* 
ent  that  it  is  interdicted  alike  by  the  sabstantial  interest  of  snit- 
ors,  of  the  profession,  and  of  the  country  at  large. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 


YiKDicim  DAMAGBs—AcKaaATATioN  or  Damaozs  vob  Injubt  to  Pxa- 
flOBAL  PsoFBBTT. — ^In  an  action  on  the  case  for  an  injury  to  penooal  prop- 
erty, the  {raodulent  and  the  malicious  motiTes  of  the  defendant  in  pop^ 
trating  the  injoiy  may  be  taken  into  oonnderation  in  estimating  the  damageat 
AferrUl  ▼.  Tariff  J^g,  Co.,  27  Am.  Deo.  682. 

'  DsBTOB  MAT  Oivx  Pbkfkbxnos  AMONG  Cbxditobs. — ^Assignment  for  bene- 
fit of  creditors  may  lawfully  giTe  preference  to  oertainof  their  number:  Sblp- 
wUh  V.  CwwdngJuMm,  31  Am.  Deo.  642;  Niohn  ▼.  Dwgku,  80  Id.  368;  Ai^ 
dermm  ▼.  FuOer,  36  Id.  290;  Stover  ▼.  Harrmgianf  41  Id.  86,  and  cases  dted 
in  the  notes  to  the  above,  which  are  published  in  this  series. 

The  fbikgifal  oasx  was  oitsd  in  Franz  v.  HiUerbrandf  45  Mo.  121,  to 
the  following  point:  "Where  it  appears  that  an. act  is  aggravated,  and  whers 
there  has  been  fraud,  oppression,  malice,  or  gross  negligence,  the  jury  it 
allowed  to  award  exemplary  damages,  not  only  to  compensate  the  suflEtarery 
but  also  to  punish  the  offender:"  and  to  the  same  effect  iaBuckUifr,  Knapp^ 
48  Id.  152. 
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(U  UUMOVEi,  188.] 

Wkbbb  Pkbsons  havixo  Adthortet  to  Abkbst  are  resisted  in  the  proper 
exercise  of  such  authority  and  killed,  such  homicide  is  murder  in  all  who 
have  taken  part  in  such  resistance. 

In  Ordxb  to  Cokstituts  Killing  of  OFnosB  Mubdxb  while  he  is  attempt- 
ing to  arrest  a  party,  three  things  are  necessary,  viz. :  legal  authority  of 
the  officer  attempting  to  effect  the  arrest,  legality  of  the  manner  of  exe- 
cuting the  arrest,  and  defendant's  knowledge  of  that  authority. 

GoKMOV  Law  Pkbmitted  Abristb  without  Wabbant  in  esses  of  felony, 
or  suspicioQ  of  felony,  and  in  cases  of  breaches  of  the  peace,  and  other 
misdemeanors  committed  in  the  presence  of  the  officers. 

OoNBTABLB  IS  PxBMiTTXD  TO  Abbbbt  Kioht-walkebs,  or  pcrsous  masonably 
suspected  of  felony,  under  the  common  law. 

Brxach  or  Pbomisb  to  Lbavx  Cttt,  made  between  the  defendant  and  the 
city  authorities,  is  not  an  offense. 

Homioidb  Committbd  IK  Bbsisting  Illboal  Abbxst  is  numsSaughter 
merely,  yet  there  may  be  sufficient  evidence  of  express  maliCd  to  Justify 
a  finding  of  murder. 

Attkmft  to  Coebce  Man's  Pbbson  Ib  not  upon  the  same  footir^  in  the  eye 
of  the  law  as  a  trespass  upon  his  property. 

Use  or  Deadly  Weapon  in  Trespass  upon  property  is  sufiiuent  to  consti- 
tute the  killing  a  murder. 

When  Octiceb  is  Killed  in  Attempting  to  Abbbbt  Pebson,  tho  question 

whether  the  homicide  was  committed  under  the  proseontioa  ol  aa  ibegd 

arrest  or  not  is  a  proper  one  for  the  jury. 
Am.  Dao.  Vol.  LY— 7 
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Ths  defendant}  John  Boberts,  aliaa  John  Ward,  was  aneBted, 
Bome  time  during  the  month  of  May,  1850,  as  a  Tagrant  under  an 
ordinance  of  the  city  of  St.  Louis,  and  confined  in  the  calaboose. 
About  seven  or  eight  days  afterwards  he  was  discharged  by  yirtua 
of  an  agreement  made  between  him,  the  ciiy  marshal,  the  city  re- 
corder, and  city  attorney,  he  agreeing  to  leave  the  ciiy  after  a 
stipulated  time.  He  fsdled  to  comply  with  the  terms  of  the 
agreement,  and  the  marshal  gave  an  order  for  his  arrest.  Officers 
i^hraim  Hibler  and  Hahn  undertook  to  arrest  Roberts,  in 
compliance  with  the  order  issued  by  the  marshal.  Roberts 
resisted  the  arrest,  a  scuffle  ensued,  and  officer  Hibler  was  fatally 
shot  by  the  defendant.  The  defendant  was  arrested,  and  he  and 
Richard  Jones  were  indicted  on  the  charge  of  murder.  During 
the  trial,  the  ordinance  under  which  the  order  for  the  arrest  of 
Roberts  was  issued  was  read  (it  appears  in  the  opinion),  and 
at  the  proper  time  the  defendant's  counsel  asked  the  court  to 
charge  the  jury,  substantially,  that  the  arrest  was  illegal,  no 
warrant  having  been  issued,  that  the  defendant  had  a  right  to 
resist  the  authority  of  the  officer  under  the  order  issued  for  hia 
arrest,  and  that  any  agreement  made  by  the  defendant  tu 
leave  the  city  was  not  binding  upon  him,  and  its  infraction 
did  not  furnish  a  legal  cause  of  arrest.  The  court  refused  to 
give  the  instructions  asked  for  by  defendant,  and  instructed  the 
jury  as  follows:  ''If  the  jury  believe  from  the  evidence  in  the 
cause  that  the  defendant  did  kill  the  deceased,  Ephraim  Hibler, 
as  charged,  and  that  he  did  so  kill  willfully,  deliberately,  and 
premeditatedly,  and  in  malice,  you  will  find  him  guilty  of  mur- 
der in  the  first  degree.  It  is  not  necessaiy  to  prove  the  delibera- 
tion and  premeditation  for  any  particular  length  of  time  before 
the  homicide  took  place,  and  if  the  juiy  believe  from  the  evidence 
that  John  Roberts  took  the  life  of  the  deceased,  and  that  befora 
the  killing  the  said  Roberts  did  maliciously  design  to  commit  the 
homicide  upon  the  deceased,  or  any  other  person  who  attempted 
to  arrest  him,  and  also  that  at  the  time  he  killed  the  deceased 
he  intended  to  do  the  deed,  and  that  such  killing  was  not  done 
in  the  heat  of  passion,  nor  is  not  excusable  or  justifiable  homi- 
cide, you  will  find  the  defendant  guiliy  of  murder  in  the  first 
degree.  In  passing  upon  the  malicious  intent,  it  is  lawful  for 
the  jury  to  consider  the  weapons  used  at  the  time  of  the  homi- 
cide and  the  manner  of  tuaing  them.  If  the  jury  believe  from 
the  evidence  that  witness  Jones  or  any  other  witness  has  willfully 
and  knowingly  testified  falsely  to  any  material  fact  in  the  cause, 
you  are  at  liberty  to  reject  the  whole  or  any  part  of  the  testi- 
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mony  of  such  ^tness  inconsistent  "with  the  other  truthful  e^i- 
dence  in  the  cause.  If  you  entertain  a  reasonable  doubt  of  the 
guilt  of  the  accused,  you  ought  to  acquit."  Defendant  excepted 
to  the  instructions.  The  defendant  was  found  guiliy  of  murder 
in  the  first  degree.  Counsel  for  the  defendant  moTcd  for  a  new 
trial,  which  being  refused  an  appeal  was  taken. 

Lackland,  for  the  state. 

Thompson  and  Mauro,  for  the  appellant. 

By  Court,  Napton,  J.  No  question  arises  on  this  record,  ex- 
cept the  one  growing  out  of  the  refusal  of  instructions  asked 
and  the  giving  of  others  in  their  stead. 

The  court  gave  no  instruction  to  the  jury  in  relation  to  the 
power  of  an  officer  to  arrest  without  warrant,  and  this  omission 
is  the  matter  principally  complained  of.  It  can  not  be  denied 
that  the  legaHly  of  the  defendant's  arrest  was  a  material  ques- 
tion in  determining  the  character  of  the  homicide.  It  is  well 
established  that  where  persons  have  authority  to  arrest,  and  are 
resisted  in.  the  proper  exercise  of  such  authority,  and  killed, 
such  homicide  is  murder,  in  all  who  have  taken  part  in  such  re- 
sistance: Fost.  270;  1  Hale  P.  C.  465.  On  the  other  hand, 
where  the  arrest  is  illegal,  the  offense  is  reduced  to  manslaugh- 
ter: Commonwealth  v.  Drew,  4  Mass.  396.  Three  things,  it  is 
said,  must  be  attended  to  in  matters  of  this  kind:  the  legality 
of  the  deceased's  authority,  legality  of  the  manner  in  which  he 
executed  it,  and  the  defendant's  knowledge  of  that  authority. 
It  is  unnecessaiy  here  to  dwell  upon  the  last  two  requisites,, 
since  the  testimony  was  clear  that  the  defendant  was  duly  ap- 
prised of  the  official  character  of  the  deceased,  and  that  the 
arrest  was  conducted  with  no  unnecessary  violence,  and  in  a  way 
to  which  no  just  exceptions  could  be  taken.  The  important 
question  was,  whether  the  deceased  police  officer,  who  arrested 
the  defendant,  had  any  authority  for  so  doing. 

By  the  common  law,  arrests  were  permitted  without  warrant  in 
cases  of  felony,  or  suspicions  of  felony,  and  in  cases  of  breach  of 
the  peace  and  other  misdemeanors  committed  in  the  presence  of 
the  officers.  So  at  the  common  law,  a  constable  might  arrest 
night-walkers,  or  persons  reasonably  suspected  of  felony.  This 
power  of  arresting  without  warrant  has  also  been  extended  to 
many  other  cases  in  England  by  statute.  These  statutes  author- 
ize constables  and  other  peace-officers  to  apprehend  evil-disposed 
persons,  suspected  persons,  and  reputed  thieves.  The  statute 
of  32  Geo.  m.,  c.  17,  empowers  constables,  watchmen,  etc.,  to 


100  BoBEBTS  u  Stati.  [Missouzi, 

spprehend  lepoted  thieves  frequenting  the  Btreete,  highways, 
and  areiroea  of  pafaUo  leeort  and  conTey  ihem  befoxe  a  magis- 
tnrte. 

The  ordinances  of  the  city  of  St.  Louis  in  relation  to  the  polioa 
of  the  city  contain  some  provisions  vexy  similar  to  the  foregoing. 
The  ordinance  No.  2364  declares:  ''All  able*bodied  persons, 
who  not  having  visible  means  to  maintain  themselves  live  idly, 
without  employment;  or  are  found  loitering  or  rambling  about, 
or  wandering  about  and  lodging  in  groceries,  tippling-houses, 
beer-houses,  outhouses,  sheds  or  stables,  or  in  the  open  air,  and 
not  giving  a  good  account  of  themselves;  or  wandering  about 
and  begging;  or  going  about  from  door  to  door  begging;  or 
placing  themselves  in  the  streets  or  other  thoroughfares,  or  in. 
public  places  to  beg  or  receive  alms;  all  keepers  or  exhibitors 
of  any  gambling-table  or  device;  all  persons  who  for  the  pur- 
pose of  gaming  travel  about  or  remain  on  steamboats,  or  go 
from  place  to  place;  and  all  persons  upon  whom  shall  be  found 
any  instrument  or  thing  used  for  the  commission  of  burglaiy 
or  for  picking  locks  or  pockets,  and  who  can  not  give  .a  good  ac- 
count of  their  possession  of  the  same,  shall  be  deemed  vagrants.'* 

The  second  section  of  this  ordinance  says  that  any  such 
person  found  in  this  city  shall  be  arrested  and  taken  before  the 
recorder,  etc.,  to  be  tried. 

The  ordinance  No.  2410  provides:  "It  shall  be  the  duty  of 
the  privates  [policemen]  to  be  punctual  at  roll-call — to  obey 
punctually  the  order  of  the  chief  of  the  police,  etc.  They  shall 
preserve  order  and  peace  and  quiet  throughout  the  city — they 
shall  arrest  all  persons  found  under  suspicious  circumstances, 
and  who  can  not  give  a  good  account  of  themselves,  and  convey 
all  persons  so  airested  to  the  station-house,  etc.  They  shall 
have  authority  to  enter  any  house,  inclosure,  or  other  place 
where  breach  of  the  peace  or  crime,  or  breach  of  ordinance,  has 
been  or  is  being  committed,  and  to  arrest  the  offender  or 
offenders,'*  etc.  We  can  not  doubt  that  it  was  the  design  of 
these  ordinances  to  empower  the  police  of&cers  of  the  city  to 
arrest,  in  specified  cases,  without  warrant.  It  is  quite  apparent 
that  such  regulations  would  be  inefficient  in  a  large  city,  and  of 
little  practical  utility,  if  a  formal  warrant  or  complaint  were  in 
all  cases  essential  to  authorize  an  apprehension.  Where  persons 
are  found  loitering  about  and  lodging  in  groceries,  tippling- 
shops,  etc.,  or  begging  from  door  to  door,  or  with  burglarious 
instruments  upon  them,  the  ofiScer  so  finding  them  is  required 
to  anest  them  and  take  them  before  the  recorder. 
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The  evidenoe  ia  tihiB  case  tended  to  show  that  this  aneet  waa 
made  under  iastmotionfi  from  the  marshal  who  is  head  of  the 
dty  polioe— that  this  officer's  order  was  given,  beoause  the  de- 
fendant had  given  his  promise  npon  being  discharged  from  an 
arrest  for  vagrancy  to  leave  the  citj  within  a  oertain  time,  and 
had  not  kept  it;  because,  in  the  opinion  of  the  marshal,  the  de- 
fendant was  a  sospidons  and  dangerous  character;  and  because 
the  Tnarshal  believed  him  to  be  a  vagrant. 

It  is  quite  apparent  that  the  breach  of  promise  by  defendant 
did  not  of  itself  warrant  the  arrest.  The  agreement  between  the 
eity  authorities  and  the  defendant  was  not  authorized  bj  any 
law  or  ordinance,  and  was  void,  and  a  breach  of  it  was  no  offense. 

It  may  be,  however,  that  the  defendant  was  a  suspicious  char- 
acter; that  he  was  a  night-walker;  that  he  was  found  with  bur- 
glarious instruments  upon  him;  or  in  the  actual  oommifwrion  of 
some  offense  against  the  peace  of  the  ciiy  or  some  ordinance 
made  in  pursuance  of  the  charter.  It  was  the  pcovinee  of  the 
juiy  to  determine  this,  under  proper  instructions  from  the  cowt. 
If  the  jury  should  be  of  opinion  that  I^q  arrs^t  i^act.ixfttd'd.sojely 
because  the  defendant  had>coi audited  a.  yreocti  cf  .proiiiise  witb 
the  city  officers  by  remainiiig*  in  the  city  limits  beyond  a  stipu- 
lated time,  the  arrest  was  illegal. 

We  are  of  opinion  that  the  legality  or  illegality  of  the  arrest 
in  this  case  might  affect  the  degree  of  guilt  of  the  prisoner,  al- 
though we  do  not  undertake  to  say  that  under  the  circumstancei 
of  this  case  such  would  be  the  result.  The  general  rule  is,  tba; 
a  homicide  committed  in  resisting  an  illegal  arrest  is  manslaugh- 
ter merely.  Yet  there  may  be  sufficient  evidence  of  express 
malice,  even  in  case  of  an  illegal  arrest,  to  justify  a  finding  ol 
murder:  Bex  v.  Slockley,  1  East  P.  C.  310;  Bexr.  Curtis,  Foet. 
135;  1  Hale  P.  C.  465. 

It  is  not  competent  for  this  court  to  say  that  the  arrest  in  this 
case  was  legal  or  illegal,  nor  is  it  in  our  power  to  determine  that 
in  either  event  the  facts  were  sufficient  to  make  out  a  case  ol 
express  malice.  This  is  for  the  jury  under  instructions  from  the 
court. 

The  third  instruction  given  by  the  court  was  proper  enough; 
but  it  will  be  observed  that  an  attempt  to  coeree  a  man's  person 
is  not  upon  the  same  foot,  in  the  eye  of  the  law  as  a  trespass 
upon  his  property.  In  the  latter  case  the  use  of  a  deadly 
weapon  is  sufficient  to  constitute  the  killing  a  murder,  but  this 
is  not  the  law  in  an  illegal  arrest  of  the  person:  ComnumweaUh 
V.  Drew,  4  Mass.  891. 


102  Roberts  v.  State.  [Missouri, 

The  second  instmction  given  by  the  cziminal  court  must  hare 
been  based  on  the  assumption  that  the  arrest  was  a  legal  one; 
although  the  court  had  declined  giving  any  instruction  relative 
to  the  legality  or  illegality  of  the  arrest.  The  question  whether 
the  homicide  was  committed  under  the  prosecution  of  an  illegal 
arrest  or  not  was  not  submitted  to  the  jury;  although  it  was 
presented  in  several  instructions  asked  on  behalf  of  the  de- 
fendant. 

There  was  certainly  very  strong  proof  in  the  case  to  show 
great  deliberation  on  the  part  of  the  deceased,  and  although  we 
might  not  anticipate  a  different  result  upon  a  second  trial,  we 
feel  it  our  duiy  to  order  one,  on  the  ground  that  the  instmction 
of  the  court  did  not  put  the  jury  fully  in  possession  of  the  law 
applicable  to  the  case. 

Judgment  reversed  and  cause  remanded. 


This  cue,  after  being  remanded  to  the  lower  courts  waa  tried  anew  and 
came  np  before  the  supreme  court  on  a  second  appeal:  Vide  State  ▼.  Boberlt 
•  •*  '/*  alit^  Wo^  •l^  Mo.  28.  Upon  the  second*  trial,  the  defendant  waa  again 
';  •'  •  t&nAA.  ^i|fy*oI  m^rdA^44  ^f  Yvsb  degree.  « !^rp)m,  who  appeared  aa  counsel 
lor  ^%  defdadBotrin  *tbi9*1hr^,,))tfJD^'\payabpM  (ttl  the  following  grounds: 
The  court  erred:  1.  In  admitting  thh  dying  dftclifarations  of  Ephraim  Hibler; 
2.  Admitting  evidence  going  to  show  that  before  the  time  of  the  arrest  the 
defendant  waa  a  vagrant;  3.  In  refusing  to  admit  the  testimony  of  Richard 
Jones,  who  waa  jointly  indicted  with  the  defendant,  but  to  whom  a  separate 
trial  had  been  granted;  4.  In  granting  the  first  and  third  instructions  asked 
by  the  state.  The  gist  of  these  was  that  if  the  defendant,  knowing  Hibler  to 
be  a  policeman,  killed  him  with  malice  aforethought,  the  crime  would  be 
murder  in  the  first  degree,  and  that  Hibler,  in  executing  the  order  of  his  su* 
(erior  officer,  waa  performing  his  duty  as  an  officer,  no  written  warrant  being 
necessary,  and  that  defendant  had  no  provocation  that  would  justify  the 
killing,  and  in  view  of  that  fact  no  inference  could  be  drawn  that  the  killing 
was  done  in  the  heat  of  passion. 

Judge  Ryland,  who  delivered  the  opinion  of  the  oourt  on  this  occasion,  in 
passing  upon  the  points  of  the  appeal,  said:  "The  admission  of  the  dying 
declarations  of  Hibler,  after  the  foundation  laid  for  them,  as  in  this  case,  waa 
proper  and  right.  We  again  repeat  that  we  do  not  consider  a  warrant  neces- 
sary in  every  case  before  a  policeman  can  arrest.  Under  the  various  ordinances 
of  the  city,  arrests  may  be  made  without  a  warrant  in  particular  situations, 
or  under  peculiar  circumstances.  Vagrants,  night-walkers,  and  other  sus- 
picious characters,  under  the  regulations  of  the  city,  may  lawfully  be  arrested 
without  a  warrant.  To  drive  a  policeman  to  the  necessity  of  applying  for 
and  obtaining  a  warrant,  in  order  to  make  an  arrest  in  every  case  legal,  would 
be  to  take  away  the  safeguard  of  property  and  life  in  our  city,  aud  expose 
the  sleeping  inhabitants  with  all  their  property  to  the  burglar,  the  incendiary, 
and  the  cut-throat.  *  *  *  I  now  come  to  the  question  about  the  com- 
petency of  the  co-defendant  to  testify.  This  question,  as  it  now  stands, 
merits  our  consideration.  The  case  of  OarreU  v.  T%e  State,  6  Mo.  1,  ia  the 
only  case  in  which  the  point  waa  expressly  decided  by  this  court.    In  that 
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Hhm  opinion  was  written  by  Judge  Tompkins,  and  bears  upon  its  face  hesi- 
tency  and  doubt.  'An  accomplice,  as  it  aeema^  ii  a  competent  witness, 
2  Stark.  22,  and  may  be  examined  if  he  be  willing/  etc.,  says  the  judge; 
thai  is,  it  has  the  appearance  in  law  that  the  accomplice  may  be  a  witness. 
This  opinion  was  afterwards  somewhat  reviewed  by  Judge  Napton,  in  the 
case  of  AfeMtUen  v.  7^  Staie^  13  Mo.  30,  and  its  force  as  authority  much  weak- 
ened. Indeed,  the  point  is  now  in  doubt  which  way  the  authority  prevails. 
Aa  the  laV  now  stands  thus  doubtful,  it  will  be  necessary  for  us  to  turn  our 
attention  to  this  point,  that  hereafter  the  practice  in  our  courts  may  be  uni- 
form. In  all  probability,  had  the  remarks  of  Judge  Napton  not  been  made 
in  the  case  of  McMUlen  v.  The  State,  we  should  never  have  been  called  upon 
to  settle  this  question.  It  is  generally  of  the  utmost  importance  to  have  uni- 
formity in  the  decisions  of  the  courts  of  last  resort.  Whenever,  then,  a 
doubtful  point  has  been  ruled  one  way,  it  is  better  for  its  ruling  to  be  looked 
to  as  the  law  than  to  have  it  turned  over  and  thrown  in  doubt.  Decisions 
in  iK'hich  principles  have  been  misapplied  or  overthrown  should  bo  corrected, 
and  the  sooner  the  better.  This  doubtless  was  the  reason  why  Judge  Napton 
touched  the  subject  in  McMiUen*8  Ctue.  In  2  Va.  Cas.  317»  the  general 
eourt  held  that  it  is  a  well-settled  rule  of  evidence,  that  a  party  in  the  same 
mit  or  indictment  can  not  be  a  witness  for  his  co-defendant  until  he  has  been 
first  acquitted,  or  in  some  cases  convicted,  whether  the  defendants  be  jointly 
•r  severally  tried:  1  Hall,  303,  306.  This  rule  is  evidence  as  well  by  the  de- 
risions of  the  English  com'ts  as  by  a  more  recent  determination  of  Lord 
Sllenborough,  in  the  case  of  Rex  v.  Lafon/t  et  al.,  5  Esp.  155;  and  in  the  case 
•f  the  People  v.  Dill,  10  Johns.  95. 

"In  the  case  of  the  Commonwealth  v.  Leicis  Marali  ajid  Henry  Barton,  10 
lick.  57.  These  men  were  jointly  indicted  for  forgery.  The  trial  of  one  of 
tbem  was  continued;  therefore  he  was  called  as  a  witness  for  his  co-defendant, 
and  was  by  the  court  excluded  as  incompetent.  Judge  Wilde  said:  '  It  is  an 
inflexible  rule  of  evidence  that  parties  of  record,  whether  in  civil  or  criminal 
prosecutions,  are  not  admissible  as  witnesses.  They  are  not  suffered  to  tes- 
tify in  their  own  favor,  nor  are  they  compellable  to  furnish  evidence  against 
themselves.  The  rule  is  not  founded  exclusively  on  the  ground  of  interest, 
Vat  of  public  policy.  The  same  rule  is  adopted  in  criminal  prosecutions,  even 
if  the  defendants  are  tried  separately.'  *  *  *  In  Rex  v.  La/oiie  H  al.f  5  E^p. 
154,  Lord  Ellenborough  said:  *In  case  of  a  joint  indictment  against  sev- 
eral for  a  joint  oflense,  I  have  never  known  this  evidence  offered,  and  I 
tiunk  it  can  not  be  admitted.  To  allow  this  evidence  would  go  to  every 
eriminal  case,  for  if  two  were  indicted,  one,  by  suffering  judgment  by  de- 
lault,  might  protect  the  other.  There  is  a  community  of  guilt;  they  are  all 
engaged  in  an  unlawful  proceeding;  the  offense  is  the  offense  of  all,  not  the 
net  of  the  individual  only.'  In  the  case  of  the  State  v.  Carr  el  aX,,  one  of 
several  was  not  admitted  as  a  witness,  though  no  evidence  was  adduced  to 
criminate  him:  1  Coxe,  1.  Where  there  is  no  evidence  to  inculimte  a 
defendant,  or  where  one  was  made  a  defendant  by  vnlstake,  or  where  one  was 
Bade  a  defendant  for  the  express  purpose  of  excluding  his  testimony,  if  noth- 
ing be  proved  against  him  he  may  be  admitted  as  a  witness:  Bull.  N.  P.  2So; 
Sid.  441;  Pennsylvania  v.  Leach,  Add.  352.  The  practice  in  these  cases  ia 
for  the  court  to  direct  his  acquittal,  that  he  may  be  used  as  a  witness:  People 
▼.  Bia,  10  Johns.  95;  1  Hale  P.  C.  306;  Peake's  Ev.  100,  note;  6  T.  R.  623. 
*  *  *  The  authorities  are,  in  some  degree,  in  conflict,  but  the  weight  ol 
anthority  is  against  the  admissibility  of  such  evidence.  Public  policy,  in  my 
•{rnion,  is  likewise  against  it.    Men  guilty  of  one  crime  are  tempted  to  cosi- 
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mit  another  in  order  to  escape  from  the  impending  judgment.  The  opinion  ol 
Judge  Napton  very  plainly  ahows  his  view  of  the  question,  and  how  he  would 
have  decided  it  if  neceasaiy,  in  the  case  of  Jf cilTi^^en  v.  TheSUUe^  13  Mo.  30. 
I  come,  therefore,  to  the  oonduaion  that  the  court  did  not  err  in  rejecting  the 
evidence  of  tlie  accomplice,  Jonee.  The  judgment  of  the  criminal  court  is 
therefore  affirmed,  Judge  Gamble  concurring;  and  the  case  is  remanded  to 
the  court  below,  in  accordance  with  the  criminal  practice,  for  that  court  to 
proceed  in  order  to  have  its  judgment  carried  into  execution."  Judge  ScotI 
dissented  on  the  point  of  the  incompetency  of  the  oo-defendant  only. 

Dbiihition  ot  Mubdxr. — See  the  following  cases  and  notes  to  the  sames 
Commonweal^  v.  Webster^  52  Id.  711;  8UUe  v.  Chandler,  Id.  G99;  StaU  v. 
Bildreth,  61  Id.  364;  StOdiffe  v.  8taU,  Id.  459;  CommtmwedUh  v.  York,  4S 
Id.  373;  State  v.  8eoU,  42  Id.  148;  8taU  v.  McCoy,  41  Id.  301;  SUmghUr  v. 
CommonwwUh,  87  Id.  638;  StaU  v.  HiU,  84  Id.  396;  Anikon^  v.  8uae,  88 
Id.  143;  Bower  v.  8taU,  32  Id.  325;  WUtrford  v.  Conmumweaithy  18  Id.  771. 

Abskst,  What  Oonstitutxs. — ^Arrest  is  coostitnted  where  there  has  been 
submission  to  an  authority  over  one's  person,  asserted  by  virtue  of  a  pre> 
tended  warrant:  HoMm  v.  Toang,  81  Am.  Bee  426;  BiaeeU  v.  CMd^  10  Id. 
180,  and  notes. 

When  OFnoKB  will  bx  PxBinsTBD  to  A&bbst  withottt  Wailraht. 
When  a  felony  is  committed  in  view,  that  is  in  the  presenoe  of  any  one, 
every  person  so  present,  whether  he  be  a  peace-officer  or  a  private  citizen,  is 
required  to  apprehend  the  party  who  has  committed  the  same:  PhiUipa  v. 
TruU,  11  Johns.  486.  And  if  a  felony  has  been  committed,  any  person, 
whether  he  was  present  or  not»  may  arrest  the  guilty  party  without  warrant 
at  any  time,  whether  there  was  sufficient  time  to  obtain  the  warrant  or  not: 
Farrell  v.  Warren,  3  Wend.  53;  Burle  v.  BeU,  36  Me.  317;  CommonweaWi  v. 
McLaughlin,  12  Gush.  616;  BumsY,  Ehrben,  40  N.  Y.  463.  Probable  suspicion 
of  who  the  offending  party  is  will  justify  the  arrest  by  an  officer;  and  prob- 
able suspicion  will  be  a  justification  when  it  transpires  that  no  felony  had 
in  fact  been  committed,  provided  that  the  officer  had  reasonable  grounds  to 
suspect  the  arrested  party:  Barb.  Grim.  L.,  c.  2,  p.  543.  And  if  one  chaige 
another  with  having  committed  a  felony,  and  desire  a  peace^fficer  to  take 
him  into  custody,  such  charge  will  justify  the  officer,  though  no  felony  haa 
been  committed.  In  such  case  the  party  making  the  charge,  and  not  the 
officer,  will  be  liable  for  its  consequences  if  it  be  false:  HoUey  v.  Mtx^  8 
Wend.  Z&^i  HamUy  v.  BvOer,  64  Barb.  490;  MandeviOe  v.  Guernsey,  61  Id. 
99;  Brown  v.  Chadeey,  89  Id.  253;  PraU  v.  HiU,  16  Id.  303;  Bume  v.  Erben, 
40  N.  Y.  463;  Famam  v.  Feeley,  66  Id.  461.  The  officer  should  not,  how* 
ever,  receive  every  idle  rumor,  but  should  make  such  diligent  inquiry  touch- 
ing the  truth  of  the  charge  as  the  circumstances  will  permit,  before  he 
assumes  to  arrest  one  upon  the  information  of  another:  HoUey  v.  Mix,  eupra, 

ABBXSTIVO  STBBXr-WALKKBfl  AND  SUSPIOIOUS  ChABACTXBS  WTTHOUT  WaR- 

KANT. — ^Where  persons  are  found  going  about  at  night  under  suspicious  cir- 
eumstances,  and  where  there  is  reasonable  ground  to  suspect  the  commission 
of  a  felooy,  an  officer  will  be  justified  in  arresting  them  on  his  own  suspicion 
and  detaining  them  until  morning  for  examination.  If  there  is  reasonabia 
and  probable*  cause  for  the  arrest,  and  it  is  not  merely  causeless  suspicion, 
the  officer  will  be  excused,  though  no  felony  has  been  conmiitted:  Lawrence 
V.  Hedges,  3  Taunt.  14.  See  also  the  cases  cited  in  note  to  £!ane$  v.  The  SUUe, 
U  Am.  Dec  289. 

DnmiOTiOK  Birwnur  MmBDiB  Ain>  Manblauohtxb:  See  the  foUowtng 
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«MMt  and  natmu  Cfommonwrnlih  v.  Wdnter,  52  Am.  Doe.  711;  OoamumwetUih 
T  MeJPiie,  OOU.  12!i  SUUey.  John^^U.  996;  Sower  v.  State,  32  Id.  825; 
8taie  ▼.  jReU,  31  Id.  6l 

QunnoNB  iob  Jury  Ain>  Instbugtions  ik  Cbimiiial  Oisb:  See  8taU 
T.  CftomUer,  62  Am.  Deo.  609;  Shorter  t.  iVqpl^  61  Id.  280^  and  oaaei  cited 
in  the  notee  referring  to  thia  aeriea. 


Davib  v.  Owksbt. 

(U  Xmoubi,  170.] 

TumaoAMKBL  09  Lajo),  Who  Bjmuvis  Dbsd  therefary  la  the  owner  of  anoh 
land,  and  the  Tender  haa  no  longer  any  title  or  aeialn  In  the  aaoM^  etthor 
in  law  or  equity,  whether  the  deed  is  reqorded  or  not. 

PuBGHAaiR  Failiko  TO  Rbcx>bd  HIS  DsiD  Until  after  a  jadgment  haa  been 
leooTored  against  hia  vendor,  but  who  recordB  it  prior  to  a  nle  onder  the 
judgment,  can  hold  the  property  against  the  person  purchaaing  nnder  the 
judgment. 

Rbookdino  Dexd  Imparts  Kotigr  to  all  persons  who  subsequently  become 
interested  in  the  title  either  as  purchasers  or  mor^;ageea. 

Grcoitob  Who  Obtains  JtrDQWon  acquires  a  lien  that  binds  the-estate  of 
the  judgment  debtor  againat  any  subsequent  act  of  the  latter,  but  he 
acquirea  no  interest  or  estate  in  the  property. 

Ejsoikkiit.  In  1843,  D.  G.  DaTis  recoTeied  a  judgment 
ngainst  J.  M.  Yager.  A  number  of  leries  had  been  made,  but 
one  of  which  was  satisfied,  and  that  was  effected  by  a  sale  of 
lands,  the  tract  in  question  included,  to  J.  Davis,  the  plaintiff. 
The  sheriff  executed  a  deed  to  the  latter,  which  was  duly  ac- 
knowledged on  the  tenth  day  of  June,  1847.  During  the  trial 
defendant  proved  that  Yager,  in  1842,  gave  a  bond  for  a  deed 
for  the  land  in  question  to  W.  G.  Dulaney,  in  consideration  of 
four  hundred  dollars,  to  be  paid  by  the  latter  in  installments. 
Dulaney  finally  obtained  a  deed,  but  neglected  to  record  it. 
After  his  death,  the  defendant,  as  administrator,  and  prior  to 
the  sheriff's  sale,  had  Dulaney's  deed  recorded,  and  notified 
plaintiff's  attorney  of  the  fact,  and  at  the  time  of  the  sher- 
iff 's  sale  gave  puUic  notice  to  the  bidders  of  the  title  bond  and 
deed  held  by  him,  and  given  by  Yager  to  Dulaney  during  the 
life-time  of  the  latter.  Plaintiff  was  nonsuited,  and  moved  to 
■ei  the  same  aside,  which  being  refused,  he  appealed.  ^ 

Ibdd,  f6r  the  appellant. 

Ohver,  and  GcmpbdL  and  WeUs,  for  the  appellee. 

By  Court,  Btiahd,  J.  From  the  above  statement,  it  will  at 
onoebe  seen  that  the  questions  arising  on  the  xeoard  in  this  case 
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ftie  of  grave  and  if  eighty  import.  The  registiy  laws  of  our  state 
are  brought  before  us  for  adjudication;  and  I  will  at  once  pro- 
ceed to  give  my  understanding  and  views  of  the  same.  I  shall 
lay  out  of  this  case  therefore  all  minor  points,  and  oome  at  once 
to  the  construction  of  these  laws. 

The  act  concerning  conveyances,  revised  code,  1845,  sec.  41, 
p.  119,  directs  the  recording  of  all  instruments  affecting  the  es- 
tate in  real  property,  and  provides,  *'  that  from  the  time  of  filing 
the  same  with  the  recorder  for  record,  they  shall  impart  notice 
to  all  persons  of  the  contents  thereof,  and  all  subsequent  pur- 
chasers and  mortgagees  shall  be  deemed  in  law  and  equity  to. 
purchase  with  notice."  The  next  section  provides,  'Hhat  no 
such  instrument  in  writing  shall  be  valid  except  between  the 
parties  thereto,  and  such  as  shall  have  actual  notice  thereof, 
until  the  same  shall  be  deposited  with  the  recorder  for  record." 

The  acts  regulating  judgments  and  decrees  provide,  in  the 
second  section,  revised  code,  p.  323,  '*  that  judgments  and  decrees 
rendered  in  any  court  of  record,  shall  be  a  lien  on  the  real  es- 
tate of  the  person  against  whom  they  are  rendered,  situate  in 
the  county  for  which  the  court  is  held."  The  execution  law,  in 
designating  what  property  is  liable  to  be  seized  and  sold  under 
execution,  in  the  fifth  subdivision  of  the  fourteenth  section,  page 
253,  includes  "  all  real  estate  whereof  the  defendant  or  any  per- 
son for  Ills  use  was  seised  in  law  or  equity  on  the  day  of  the 
rendition  of  the  judgment,  order,  or  decree  whereon  execution 
issued,  or  at  any  time  thereafter." 

The  question  arises  on  these  statutory  provisions,  whether  a 
bona  Jide  purchaser  of  property,  who  has  failed  to  record  his 
deed  until  after  a  judgment  has  been  recovered  against  his  ven- 
dor, but  who  records  it  prior  to  any  sale  under  the  judgment, 
can  hold  it  against  the  person  purchasing  under  the  judgment. 

I  lay  out  of  consideration  all  questions  about  fraud,  as  that 
would  avoid  the  deed  whether  it  was  recorded  or  not,  and  con- 
fine myself  mainly  to  the  question  whether  the  failure  to  record 
the  deed,  prior  to  the  rendition  of  the  judgment,  postpones  the 
purchasi^r  to  the  creditor. 

It  will  be  perceived  that  the  words  of  the  acts  under  which 
the  purchaser  at  sheriff's  sale  would  claim  the  land  confine  the 
lien  of  the  judgment  to  the  real  estate  of  the  person  against 
whom  the  judgment  was  rendered;  and  confine  the  operation  of 
the  execution  to  "  real  estate  whereof  the  defendant,  or  any  per- 
son for  hLi  use,  was  seised  in  law  or  equiiy  on  the  day  of  the 
rendition  ol  the  judgment." 
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A  porchaaer  ^ho  has  paid  his  money  for  land  and  xeoeived  hia 
deed  is  the  owner  of  the  land,  and  the  property  is  no  longer  the 
property  of  the  vendor,  nor  has  he  any  seisin  in  it,  either  at  law 
or  in  equity,  whether  the  deed  be  recorded  or  not. 

If  the  words  of  the  acta  regulating  judgments  and  execntions 
were  all  that  affected  the  question,  there  would  be  no  difScully 
in  maintaining  that  the  purchaser  at  sheriff's  sale  would  not 
hold  against  an  unrecorded  deed.  But  the  question  remains, 
whether  the  first  purchaser,  by  failing  to  record,  is  postponed 
to  a  creditor  who  obtains  a  judgment  against  the  vendor.  This 
question  for  its  solution  depends  upon  the  clauses  of  the  act  cqn- 
ceming  conveyances  which  I  have  above  quoted. 

The  words  of  the  foriy-first  section,  in  declaring  that  the  de- 
posit of  the  deed  for  record  "  shall  impart  notice  to  all  persons 
of  the  contents  thereof,"  are  explained,  in  my  opinion,  by  the 
subsequent  words  of  the  same  section,  which  provide  that  **  all 
subsequent  purchasers  and  mortgagees  shall  be  deemed  in  law 
and  equity  to  purchase  with  notice."  The  obvious  meaning  of 
the  whole  section  is,  that  filing  a  deed  for  record  imparts  notice 
to  all  persons  who  shall  subsequently  become  interested  in  the 
title,  either  as  purchasers  or  mortgagees. 

The  forty-second  section,  in  declaring  that  no  such  instru- 
ment in  writing  shall  be  valid,  except  between  the  parties  thereto 
and  such  as  shall  have  actual  notice  thereof,  until  deposited  for 
record,  is  not  designed  to  allow  any  person  to  dispute  the  valid- 
ity of  an  unrecorded  deed,  unless  he  is  interested  in  the  title 
under  the  same  grantor — a  mere  trespasser  can  not  dispute  it — 
there  must  be  a  title  for  value,  under  the  grantor,  to  admit  of 
the  question  being  raised. 

Now,  it  will  be  seen  that  a  creditor,  as  such,  is  nowhere 
alluded  to  in  the  statute  as  a  person  who  is  affected  by  notice, 
or  to  whom  notice  is  to  be  given,  and  it  would  plainly  be  use- 
less to  give  actual  notice  of  an  unrecorded  deed  to  a  creditor 
with  a  view  to  affect  the  person  who  might  afterwards  become  a 
purchaser  under  the  judgment  of  the  creditors. 

A  creditor  by  obtaining  a  judgment  acquires  a  lien  that  binds 
the  estate  of  the  defendant  against  any  subsequent  act  of  his, 
but  he  acquires  no  interest  or  estate  in  the  property.  A  pur- 
chaser of  the  property  under  the  judgment  of  the  creditor  is 
the  first  person  who  acquires  an  interest  in  the  property,  and  is 
the  person  who  is  to  be  affected  by  notice,  either  actual  or  con- 
structive. 

If  he  has  notice  before  he  assumes  the  oharaoter  of  a  pur- 
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chaser,  he  Teste  his  mon^  in  a  speculation  against  tiie  deed» 
and  the  judgment  creditor  takes  the  money  upon  his  judgment. 
The  recording  of  the  deed  before  the  purchase  is  notice  to  him. 
I  exclude  creditors  altogether  from  the  aboTc  statutes,  believing 
that  th^  were  never  intended  to  be  embraoed  within  their  pro- 
visions. Actual  notice  is  a  fact,  which  may  be  proved  like  any 
other  fact,  either  by  positive  and  direct  evidence,  or  by  circum- 
stantial and  presumptive. 

Applying,  therefore,  the  principles  here  marked  down  to  the 
facts  as  they  appear  from  the  record  in  this  case,  I  come  to  the 
conclusion  that  the  court  below  committed  no  error. 

Its  judgment  is  accordingly  afBrmed.' 


Actual  ob  CoNSTBircnvB  Nonos  or  Uvbboobdxd  Dibd  is  aa  eflfootnal 
M  regiBtrataon  as  against  one  having  such  notice:  McCfmud  y.  Rttd^  38  Am. 
Deo.  124,  and  cases  collected  in  the  note  thereto  referring  to  other  cases  pub- 
lished in  tliis  series;  Bvdd  y.  Brooke,  43  Id.  321. 

Reoistbation  or  Dked,  Eitbct  or. — Porchasers  are  chargeable  with  oon- 
stmctive  notice  of  recorded  deeds:  Van  ReMaeUur  ei  aL  v.  dark,  31  Am. 
Dec.  280. 

Whbk  Dslatxd  Rsoistration  Taxbs  Pbboedxhox  ovkb  Judombnt. 
A  deed  filed  for  registration  takes  precedence  over  levy  made  under  ezecu- 
tion  issued  on  the  same  day  when  the  facts  show  the  execution  to  have  been 
issued  after  the  deed  was  filed,  and  the  registration  will  be  deemed  to  be 
complete  from  the  time  it  was  commenced,  and  is  effective,  operative,  and 
conclusiye  from  that  moment:  MeU»  v.  Bright,  32  Am.  Dec.  683;  Booth  v. 
Barman,  23 16,  339,  and  notes  to  same  cases. 

The  fbincipal  oasb  is  cited  in  McCamant  v.  PaUermm,  39  Mo.  100»  to 
the  point  that  a  purchaser  of  land  who  receives  a  deed  for  the  same  is  the 
owner  of  such  land  whether  the  deed  is  recorded  or  not.  In  Potter  v.  Me- 
DoweU,  43  Id.  93,  to  the  point  that  a  bona  Jide  purchaser  who  had  failed  to 
record  his  deed  until  after  a  judgment  had  been  recovered  against  his  vendor 
could  hold  the  land  sgainst  a  purchaser  at  a  sheriff's  sale:  Seed  v.  Oumby,  44 
Id.  204;  SappingUm  v.  OeachU,  49  Id.  247.  In  Vaientme  v.  Havener,  20  Id. 
136,  to  the  point  that  recording  a  deed  imparted  notice  to  all  subsequent 
purchasers  or  mortgagees:  StUhoeU  v.  McDonald,  39  Id.  262;  Auhuehon  y. 
Bender,  4A  Id.  560;  Potter  v.  HoXberi,  65  Id.  23;  and  in  BUxek  v.  Long,  60  Id. 
182,  to  the  effoot  that  a  creditor  obtaining  a  judgment  bound  the  estate  of  the 
judgment  debtor  against  subsequent  acta  of  the  latter,  but  he  acquired  n«i 
interest  or  estate  in  the  property;  see  also  Mann  v.  Beat,  62  Id.  497. 


Glasoook  v.  Robabds. 

[U  UlHOUBI,  800.] 

When  Possession  is  Obtaiked  bt  Vendee,  under  an  agreement  to  oonvey, 
notice  to  quit,  when  he  fails  to  comply  with  the  requirements  of  the 
contract,  is  unnecessary. 
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MonoB  TO  Quit  is  Ohlt  KaanukBT  wluve  tkie  relation  of  laadkvd  and  taii- 
msA  eziiti  aad  the  lease  ia  to  expire  at  a  certain  time. 

EnDonmrr.    The  faets  are  stated  in  the  opinion. 
PraU  and  Eedd,  for  the  plaintiff. 
Olover  and  Campbdl,  for  the  defendant. 

By  Oourt.  Bcboh,  J.  This  was  an  action  of  ejeetment,  and 
tried  bj  the  conrt^on  the  general  issue. 

The  evidence  was,  that  on  the  tweniy^ninth  of  May»  1887, 
the  plaintiff  (Glascock),  who  was  the  owner  of  the  lot  in  dispute, 
sold  and  bound  himself  to  conyey  the  same  to  Darid  O.  Glas* 
cock,  on  the  payment,  by  the  latter,  to  the  Hannibal  Company, 
of  four  hundred  dollars.  David  O.  Glascock  was  put  into  pos- 
session of  the  lot,  erected  upon  it  a  steam-mill  under  an  ar- 
rangement with  the  said  company,  got  into  debt,  suffered  the  lot 
and  improyements  to  be  sold  under  execution  against  him,  and 
John  J.  Campbell  became  the  purchaser. 

There  was  testimony  touching  the  indebtedness  of  David  O. 
Glascock  to  the  Hannibal  Company  on  other  accounts,  growing 
out  of  the  erection  of  the  mill,  and  evidence  was  also  admitted 
vdth  the  design  of  proving  that  an  arrangement  had  been 
agreed  upon  on  the  part  of  the  company,  whereby  the  pilrchase 
money  for  the  lot  should  be  or  was  paid  and  satisfied. 

It  is  deemed  unnecessary  further  to  state  the  testimony  of  the 
case  than  that  the  defendant  in  the  suit  below  claimed  under 
some  one  who  traced  his  titie  back  to  the  sheriff's  deed  to 
Campbell,  and  showed  that  a  deed  had  once  been  prepared  by 
an  agent  of  the  Hannibal  Company,  reciting  the  payment  of  the 
purchase  money  by  David  O.  Glascock,  and  that  it  would  have 
been  signed  by  Stephen  Glascock  but  for  some  informality. 
Subsequentiy,  at  the  instance  of  said  company,  Stephen  Glas- 
cock refused  to  make  a  deed  to  David,  and  brought  this  suit. 

At  the  instance  of  the  def endants.  the  court  declared  the  law 
to  be:  1.  That  if  the  plaintiff  sold  the  property  in  dispute 
to  David  O.  Glascock,  and  put  him  in  possession,  and  agreed 
to  convey  the  titie  to  him,  and  the  defendant  came  in  under 
said  David,  and  no  demand  was  ever  made  for  possession  by  the 
plaintiff  before  suit,  he  can  not  recover;  also,  2.  That  if  in  the 
case  just  supposed,  the  purchase  money  was  paid  by  Glascock 
(the  purchaser),  there  could  be  no  recovery. 

Upon  these  instructions  the  plaintiff  took  a  nonsuit,  with 
leave  to  move  to  set  it  aside,  which  being  overmled,  the  case  is 
brought  here. 
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In  reference  to  the  last  instmotion.  no  authorify  is  cited  by 
the  counsel  for  the  defendant  in  error,  nor,  indeed,  perhaps, 
would  any  be  deemed  necessary  beyond  the  authoritatiye  force 
of  his  own  conclusive  reasoning,  were  the  question  now  under* 
going  for  the  first  time  judicial  consideration.  It  having,  how- 
ever, been  long  held  and  settled  otherwise,  it  is  deemed  but 
prudent  and  proper  to  permit  the  new  code  of  practice  and  pro- 
cedure upon  which  we  are  just  entering,  to  suggest  and  estab- 
lish a  rule,  or  rules,  more  consonant  to  equity,  to  justice,  and  to 
law. 

Bespecting  the  first  one,  having  relation  purely  to  the  neces- 
sity of  a  notice  to  the  defendant  to  quit  the  possession  which  is 
alone  here  in  question,  it  will  suffice  to  remark  that  whatever 
might  have  been  the  opinion  of  at  least  a  portion  of  this  tri- 
bunal had  the  question  been  presented  as  an  original  one,  it  has 
been  deemed  most  proper  to  concur  in  what  seems  to  be  the 
preponderant  current  of  authority  in  analogous  cases— deducing 
therefrom  that  no  such  notice  is  necessaiy  in  a  case  like  the 
present  (without  privity),  and  that  consequently  the  judgment 
of  the  circuit  court  must  be  for  that  reason  reversed,  and  the 
cause  remanded. 


NonoB  TO  Quit  to  Pabtt  Who  Enters  undkb  Contraot  to  Pub- 
OHABE:  See  Stedman  v.  Mcintosh,  42  Am.  Dec.  122,  and  note  136,  where  the 
■object  ii  treated  at  length.  Notice  to  quit  to  a  mortgagor  in  poeseeaion  is  not 
necessary  in  ejectment  after  breach  of  condition,  as  the  mortgagee  may  then 
consider  the  mortgagor  a  tenant  by  sufferance:  Id.  135;  Chapman  v.  Olattdlf 
4S  Id.  41. 

The  PBiNdPAL  CASE  IS  CITED  in  Otbhs  v.  SuUeTu,  48  Ma  237t  to  the  point 
that  where  a  party  goes  into  possession  under  a  contract  of  purohaae  and 
makes  default,  he  is  liable  to  be  tamed  out  by  an  ejectments 


Lee  v.  Ashbbook. 

[14  Mbmoubi;  878.] 

Whbk  Paktt  Abandons  his  Wobk  before  completion  withoat  jost  cause 
or  legal  excuse,  and  the  other  party  to  the  contract  receives  it  and  is 
benefited  by  it,  the  latter  should  pay  the  value  of  the  work  not  exceed- 
ing the  contract  price,  if  the  value  exceeds  the  damage  he  has  sustained 
by  reason  of  the  failure  to  complete  the  work. 

Vkbdiot  will  not  be  Set  Abide  vob  Slight  Cause. 

Assumpsit.  Plaintiffs  Lee  &  Dolen  contracted  with  the  de- 
fendant to  make  an  excavation  for  a  building  for  the  latter  and 
oonstmot  the  walls  of  the  same.    Two  thirds  of  the  price 
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■greed  upon  ^as  to  be  paid  from  time  to  time  as  the  work  was 
performed,  and  defendant's  note  to  be  taken  for  the  balance  re- 
maining unpaid  upon  the  completion  of  the  work.  After  prose- 
cuting the  work  for  some  time,  defendant  ordered  the  plaintiffs 
to  stop  work,  assigning  as  a  reason  a  non-compliance  of  the  lat- 
ter with  the  terms  of  the  contract.  Plaintiffs  denied  this,  and 
asked  to  see  the  contract,  but  defendant  refused  to  permit  them 
to  see  it.  Work  ceased,  and  plaintiffii  brought  their  action  for 
the  balance  due.  Upon  the  trial  judgment  was  awarded  in 
fayor  of  the  plaintiffs,  and  defendant  appealed. 

Fidd^  for  the  plaintiffs. 

Ibdd  and  Krum,  for  the  defendant. 

By  Court,  Nafton,  J.  The  most  material  point  touching  the 
law  of  the  case  arises  from  the  second  instruction  given  bj  the 
court. 

The  old  rule  in  relation  to  contracts  which  in  their  nature 
were  entire  and  indivisible  required  from  the  plaintiff  an  entire 
performance  of  his  part  of  the  contract,  as  a  condition  precedent 
to  his  recoveiy,  unless  some  legal  excuse  was  shown.  This  rule 
was  fully  adopted  in  this  state  in  early  cases,  especially  in 
JTelm  V.  WUsan,  4  Mo.  41  [28  Am.  Dec.  336].  If  by  the  terms 
of  the  contract,  certain  sums  became  due  upon  performance  of 
separate  parts  of  the  work,  the  rule  was  not  applicable,  and  even 
where  the  contract  was  entire,  the  modification  of  the  rule  as 
laid  down  by  the  circuit  court  in  this  case  is  certainly  more  con- 
sonant to  equity  and  more  likely  to  be  practically  enforced  by 
juries.  Although  a  party  has  abandoned  his  work  before  com- 
pletion, without  just  cause  or  legal  excuse,  yet  if  the  other  party 
to  the  contract  receives  it  and  makes  use  of  it,  and  is  benefited 
by  it,  he  ought  still  to  pay  the  value  of  the  work,  not  exceeding 
(H>ntract  price,  if  that  value  exceeds  the  damage  he  has  sustained 
by  reason  of  the  failure  to  complete  the  work:  BriUon  v.  Turner^ 
i\  N.  H.  481  [26  Am.  Dec.  713]. 

This  is  the  only  point  upon  which  the  instruction  given  by 
Ihe  court  upon  the  trial  varied  from  those  asked  by  defendant. 
The  other  instructions  substantiaUy  declare  the  law  to  be  as 
fisked  by  the  defendant — although  not  so  much  in  detail,  nor 
perhaps  so  definite. 

The  verdict  of  the  jury  is  not  entirely  satisfactory  to  our 
minds — ^but  it  is  not  for  such  a  cause  that  we  feel  authorized  to 
iiet  it  aside,  especially  as  the  plaintiff  remitted  about  two  hun- 
dred and  ten  dollars  and  all  the  interest,  thus  reducing  his 
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raeoTexy  to  a  bwool  below  iha  amount  Boffident  to  oorer  the  worUi 
of  his  labor  and  matarialB.    Both  parties  are  thus  made  to  bear 
a  portion  of  the  loss.    We  shall  not  disturb  the  yerdiot. 
Judgment  affirmed. 

Pabtial  Perfobmanob  or  Contbact,  whbn  Bjbooyebt  mat  be  had. — For 
partial  or  imperfeot  performance  of  an  agreement  a  reoovery  may  be  had  on  a 
quantum  valdxU:  Porter  r.  Woods  et  al*,  39  Am.  Deo.  168,  and  cases  cited  in 
note;  JEkiridgt  v.  Mowe,  43  Id.  41;  Huni  ▼.  Test,  42  Id.  659. 

Thx  pbikcipal  qasb  is  crrxD  in  MUa  v.  KreuOamger,  27  Mo.  S06»  to  the 
point  that  where  a  party  abandons  the  work  before  completion  he  oonld  nofe 
recover  in  an  action  on  the  special  contract,  but  if  senrioes  were  rendered  by 
him  which  were  of  value  to  the  party  for  whom  the  woiic  was  performed,  the 
latter,  if  he  accepted  the  work,  would  be  liable  to  pay  the  aotoal  value  of  the 
work  performed,  not  exceeding  the  contract  price,  after  deducting  for  any 
damage  which  had  resulted  from  a  breach  of  the  oontraott  Kodtti  t.  SUelh 
man,  46  Id.  820;  TeaU  v.  BaUentine,  66  Id.  630. 


StAOBY   t;.   MlIiLEB. 

[14  Mbmousi.  478.] 

OwNBB  or  Land  mat  Dsdioatb  It  as  Pitbuo  Hiohwat  without  DxBn, 
and  a  user  of  twenty  years  is  not  necessary  to  establish  such  dedication. 

Laitb  Lejt  thbough  Fabm  for  the  owner's  convenience  does  not  become  a 
public  highway  by  reason  of  the  public  using  it  as  such  for  fifteen  years. 

SlMTLB    DsDIGATIOy    09    LaMD    A8    FubUO    HiOHWAT   MAT  BK    NiEGATIVXD 

by  an  act  of  the  owner  appropriating  to  himself  a  use  of  the  same  inoon- 
sistent  with  its  intended  use  by  the  public,  providing  the  act  is  performed 
within  the  time  necessary  to  give  a  grant  by  user  or  prescription. 

Trbbpahs  qiuire  clausum  /regit.  The  facts  are  stated  in  the 
opinion. 

Anderson  and  Richmond^  for  the  plaintiff. 

PraU^  lot  the  defendant. 

By  Court,  Napton,  J.  This  was  an  action  of  trespass  for  en- 
tering the  plaintiff's  dose  and  pulling  down  his  fences.  The 
defense  was,  that  the  locu^  in  quo  had  been  used  by  the  public 
as  a  road  since  the  first  settlement  of  the  country.  It  seems 
that  the  plaintiff  had  left  a  lane  through  his  farm,  and  that  this 
lone  had  been  open  to  the  public  for  fifteen  years,  when  he  con- 
cluded to  fence  it  up.  The  defendant,  who  was  a  near  neighbor, 
was  by  this  subjected  to  the  inconvenience  of  going  round  the 
plaintiff's  farm  to  get  to  his  timber,  by  which  his  distance  from 
his  timber  was  increased  a  mile.  Upon  this  state  of  facts,  the 
court  was  called  upon  to  say  that  the  road  in  question  had  been 
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dedicated  to  pablio  use.  This  instruction  the  court  refosed,  and 
upon  the  propriety  of  such  refusal  arises  the  only  question  in 
the  case. 

We  do  not  doubt  but  that  a  person  may  dedicate  his  land  as 
.  a  public  highway  without  a  deed,  and  that  a  use  of  twenty  years 
is  not  in  all  cases  essential  to  establish  such  dedication.  But 
this  is  in  cases  where  it  is  olmously  the  intention  of  the  propri- 
etor to  make  such  dedication.  The  bare  fact  that  a  farmer  leaves 
a  lane  through  his  farm  for  his  own  conyenience,  and  permits 
the  public  to  use  it  as  a  highway,  does  not  authorim  any  infer- 
ence that  it  is  his  intention  to  dedicate  such  road  to  the  public. 
On  the  contrary,  in  most  instances  in  our  country,  no  such  idea 
is  ^itertained.  The  road  is  left  for  his  own  conTenience,  and  it 
is  changed  from  time  to  time,  or  entirely  closed,  as  that  con- 
Tenience may  require.  It  is  vexy  different  from  the  case  of  the 
owner  of  ground  in  a  city,  who  lays  out  streets  and  sells  out  lots 
in  accordance  with  a  plat.  To  apply  principles  which  hsTe  been 
held  to  imply  such  dedications  in  cities  and  towns  to  the  cus- 
toms prevalent  in  a  sparsely  settled  agricultural  district  would 
lead  to  manifest  injustice.  We  think  the  circuit  court  prop- 
erly refused  the  instruction. 

Judgment  affirmed. 

What  Acts  will  not  Ck>N8TiTnTi  Dbdioation. — ^Mere  intention  of  pro- 
prietor of  urban  lands  to  dedicate  them  to  a  public  use  does  not  amount  to 
a  dedication  thereof,  nor  are  his  strictly  private  acts  or  declarations  to  be  re- 
garded as  evidenoe  of  such  declaration:  Vick  v.  Viektburg,  31  Am.  Dec.  167, 
and  note. 

Tbs  fbinoifal  cask  was  dTSD  in  Brinck  ▼.  CoUkr^  56  Mo.  160,  to  the 
effect  that  to  constitute  a  valid  dedication  of  land  to  the  public,  there  must 
be  a  dear  intention  on  the  part  of  the  owner  to  dedicate,  which  may  be  evi- 
denced by  such  acts  or  declarations  m  pais  as  are  satisfactory  evidence  of 
aach  design,  and  then  must  be  an  acceptance  of  suoh  dedication  by  the  publio, 
either  by  user  for  a  length  of  time  more  or  less,  aooording  to  oironmstances, 
or  by  its  adoption  l^  the  publio  authorities. 


Taylob  v.  Zefp. 

[14  ICSMOUU,  483.] 

To  Ck>Ji8TiTUTS  BBVomL  nr  Pais  there  must  be:  1.  An  admission  incon- 
siatent  witii  the  evidenoe  proposed  to  be  given,  or  the  ohdm  offered  to  be 
setup;  2.  An  action  by  the  adverse  party  upon  such  admission;  3.  Anin- 
jury  to  him  by  allowing  the  admission  to  be  disproved. 

I>ocTKiini  or  Ebtoppil  is  as  Old  as  Statutk  ow  Frauds,  and  as  suoh  a 

part  of  the  law  of  the  land.    That  the  one  may  be  a  modifioation  or  a 

r^gnlstion  of  the  other  is  no  objeotion  to  either. 
An.  Dmo*  ToL.  LV— • 
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Ebbob.  The  court  instructed  to  juxy  as  follows:  ''That  il 
the  juxy  find  from  the  eridence  that  Joseph  Papin  and  Isaae 
Walker,  claiming  title  to  the  land  patented  to  Joseph  Papin 
under  title  papers  given  in  evidence,  agreed  to  make  a  division 
between  them,  and  establish  a  division  line  between  the  land  to 
be  held  bj  them,  and  for  that  purpose  requested  Jacob  Smith, 
the  county  surveyor  of  St.  Louis  county,  to  make  such  division 
and  establish  such  line,  and  that  he  did  accordingly  establish 
as  a  division  line  a  line  which  divides  the  land  east  of  the  line 
of  the  commons  of  St.  Louis,  assigning  to  Walker  the  land  north 
of  such  line,  and  to  Papin  the  land  south;  and  if  they  further 
find  that  such  division  line  was  reported  by  said  surveyor  to 
both  of  said  parties,  and  a  plat  thereof  furnished  to  both  of 
them;  and  if  the  jury  further  find  from  the  evidence  that  both 
parties  acquiesced  in  the  said  line,  and  that  Joseph  Papin  sub- 
sequently laid  out  the  portion  thus  assigned  to  him  into  lota 
and  streets  as  an  addition  to  the  city  of  St.  Louis,  and  filed  a 
plat  of  such  addition  in  the  recorder's  office  of  St.  Louis  county, 
acknowledged,  as  is  shown  by  the  copy  given  in  evidence,  that 
such  addition  has  for  its  northern  line  the  line  established  as 
division  line  as  aforesaid;  and  if  they  further  find  that  the  said 
Papin  sold  and  conveyed  to  the  said  Walker  two  lots  of  ground 
in  the  said  addition,  and  that  the  call  in  his  said  deeds  for  said 
lots  for  the  northern  boundary  of  said  lots  is  for  the  land  of 
said  Walker,  and  that  such  lots,  when  laid  out  and  surveyed, 
were  laid  out  and  surveyed  with  the  division  line  as  run  by 
Jacob  Smith  as  their  northern  boundary;  and  if  the  jury  shall 
further  find  that  the  defendants  have  never  been  in  possession 
of  any  land  south  of  such  division  line;  and  if  they  shall  further 
find  that  at  the  time  of  the  conveyance  from  said  Papin  to  the 
said  plaintiffs,  Walker  and  those  claiming  under  him  were  in 
possession  according  to  the  division  line  as  established  by  said 
Smith,  then  the  plaintiffs  are  not  entitled  to  recover/'  A  ver- 
dict was  found  for  the  defendants,  and  plaintiffs  appealed, 
assigning  error.  A  description  of  the  premises  and  a  sufficient 
statement  of  the  facts  will  be  found  in  the  opinion. 

Saighif  for  the  plaintiffa. 

Chimble,  Bates,  Spalding,  and  Shepley,  for  the  defendants. 

By  Coxat,  Nafton,  J.  The  only  question  in  this  case  ia 
whether  the  instruction  of  the  oovai  of  common  pleas  is  correoi. 

Upon  the  face  of  the  deeds  the  intention  is  manifest  to  con- 
vey to  Deaver  one  half  of  the  patented  taeaot.    The  deed  froa 
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Papin  to  Deayer  conveys  a  tract  "  containing  thirteen  and  sixfy- 
fotir  one-hundredths  acres,  and  being  the  northern  part  of  a  tract 
of  land  containing  twenty-seven  and  twenty-nine  one-hnndredths 
acres/'  In  the  covenants  of  the  same  deeds,  the  tract  conveyed 
is  mentioned  as  being  the  "  northern  part  or  half  of  the  patented 
tract.''  It  seems  that  this  patent  to  Papin,  though  calliB<::  fox 
twenty-seven  and  twenty-nine  one-hundredths  acres,  actually 
contained  by  survey  thirty-one  and  ninety-two  one-hundredths 
acres,  but  a  portion  in  the  northern  end,  a  little  over  two  acres, 
was  covered  by  the  St.  Louis  commons.  By  direction  of  both 
Papin  and  Walker  (who  had  bought  of  Deaver),  a  surveyor 
divided  the  tract  between  them,  and  established  a  division  line, 
giving  to  each  fourteen  and  fifty-three  one-hundredths  acres, 
leaving  out,  of  course,  the  part  of  the  patent  which  fell  within 
the  commons.  Copies  of  this  survey  were  furnished  each  party, 
and  possession  given  accordingly.  Papin  caused  his  portion  of 
the  land  to  be  laid  out  in  town  lots,  a  plat  of  which  he  had  filod 
in  the  clerk's  office,  as  the  law  directs,  and  upon  which  plat 
Walker's  name  was  marked  immediately  north  of  the  division 
line  run  by  the  surveyor,  as  indicating  the  land  beyond  that 
line  to  belong  to  Walker.  Subsequently  he  sold  to  Walker 
two  lots,  forming  a  gore  between  Carondelet  avenue  and  Walk- 
er's land,  and  to  that  extent  diminishing  Walker's  front  on  the 
avenue.     This  survey  was  made  in  1842. 

These  facts,  in  our  opinion,  make  out  a  case  of  estoppel.  To 
constitute  an  estoppel  in  pais,  it  is  said  in  Dezell  v.  Odell^  3  Hill, 
219  [38  Am.  Dec.  628],  there  must  be:  1.  An  admission  incon-^ 
sistent  with  the  evidence  proposed  to  be  given,  or  the  claim 
offered  to  be  set  up;  2.  An  action  by  the  other  party  upon  such 
•  admission;  8.  An  injury  to  him  by  allowing  the  admission  to 
be  disproved.  Here  we  have  a  concurrence  of  all  the  circum- 
stances thus  said  to  be  necessary  to  constitute  an  estoppel. 

1.  The  act  of  the  surveyor  in  establishing  the  division  line, 
was  the  act  of  Papin;  it  was  directed  by  him  and  sanctioned 
after  completion.  It  was  recognized  and  acquiesced  in.  This 
line  is  now  sought  to  be  removed  by  those  claiming  under  him, 
and  a  new  line  established. 

2.  Upon  the  faith  of  this  survey.  Walker  took  possession  and 
has  held  possession  ever  since  without  question.  But  this  is 
not  all — he  was  induced  to  purchase  two  lots,  not  included  in 
his  part  of  the  tract,  with  the  view  of  giving  his  tract  a  rect- 
angular shape,  and  getting  a  full  front  on  the  avenue  or  public 
atxeet. 
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8.  The  injtixy  resoltiiig  to  Walker  from  an  allowance  of  this 
claim  is  snfficientlj  obyious.  A  glance  at  the  plat  of  survej 
will  show  that  the  lot  purchased  by  Walker  could  only  be  valu- 
able to  him  upon  the  stability  of  the  division  line  already  agreed 
on.  If  the  provision  now  proposed  be  made,  these  lots  would 
form  an  isolated  wedge  disconnected  with  Walker's  main  tract, 
and  if  not  wholly  useless,  certainly  greatly  diminished  in  value. 

It  is  upon  this  doctrine  of  estoppel  that  the  cases  have  rested, 
which  hold  the  verbal  agreements  and  acts  of  parties  conclusive 
of  a  disputed  boundaiy,  without  regard  to  the  inference  which 
the  law  would  draw  from  the  deeds,  in  the  absence  of  such  acts 
and  agreements.  The  object  of  rules  of  construction  is  to  arrive 
at  the  intention  of  the  parties,  but  no  rules  can  be  framed  whidi 
will  lead  to  so  correct  a  conclusion  as  the  interpretation  pointed 
out  by  the  acts  of  the  parties  themselves.  We  may  resort  to 
these  rules  in  the  absence  of  such  indications,  but  who  so  weU 
•qualified  to  understand  their  own  meaning  as  the  parties  them- 
selves? Let  it  be  admitted,  in  this  case,  that  a  line  parallel  to 
the  north  line  of  the  patent,  at  a  distance  sufficient  to  give  the 
quantity  called  for,  is  the  line  which  by  construction  of  law 
would  be  the  proper  one  to  give  shape  to  the  tract;  does  it  follow 
that  no  other  line  could  be  agreed  upon  between  the  parties,  in- 
cluding even  the  quantity  and  answering  all  the  definite  calls  of 
the  deed  ?  A  tract  of  thirteen  or  fourteen  acres,  at  the  north 
end  of  a  larger  tract,  may  be  located  by  shifting  the  north  line 
of  the  smaller  tract  in  a  variety  of  directions,  and  the  quantity 
called  for  and  the  position  required  still  be  reserved.  No  doubt 
a  straight  line,  parallel  to  the  northern  line,  is  the  usual,  natural, 
and  proper  line,  in  the  absence  of  action  by  the  parties  them- 
selves; but  if  caprice,  or  equity,  or  an  honest  fulfillment  of  obli- 
gations should  prompt  the  parties  to  select  a  curve,  or  a  diagonal 
or  any  other  line,  I  do  not  know  of  any  rule  of  law  or  equity 
which  compels  the  courts  to  interfere. 

There  might  be  some  hesitation  id  applying  this  principle  of 
e^x>ppel  to  cases  whero  parties  had  obviously  acted  under  a 
mistaken  impression  of  their  rights.  A  careful  examination  of 
all  the  deeds  and  all  the  actions  of  the  parties  in  this  case  will 
tend  to  the  conclusion  that  there  was  in  truth  no  mistake  at  all. 
Papin  had  all  the  facts  fully  before  him  when  the  line  now  dis- 
puted was  assented  to.  The  part  of  the  patent  within  the  com- 
mons was  left  out  of  the  survey,  and  its  omission  was  man- 
ifest upon  inspection  of  the  plat.  The  division  was  no  doubt 
understood  to  be  made  without  reference  to  that  small  portion 
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of  the  oTiginal  tract  patented  which  fell  within  another  confinned 
claim.  13iat  this  waa  the  undeiBtanding  of  all  parties  is  mani- 
fest from  thek  acts,  and  is  this  drcmnstance  to  militate  againsl 
the  enforcement  of  a  princq>le  of  law  which  happens  thus  to 
correspond  with  the  dictates  of  justice  and  equity?  •  We  think 
not. 

We  do  not  understand  the  case  of  Adams  v.  BockweUy  16 
Wend.  285,  in  the  court  of  errors  of  New  York,  as  maintaining 
a  different  principle.  It  is  not  always  easy  to  ascertain  the 
exact  grounds  upon  which  a  judgment  is  rendered  by  that  court 
when  soTeral  opinions  are  ddiyered,  yaiying  somewhat  in  their 
Tiews,  but  concurring  in  the  result.  In  this  case  the  chancellor 
takes  the  following  positions :  ''Where  there  can  be  no  real  doubt 
as  to  how  the  premises  should  be  located  according  to  certain 
known  boundaries  described  in  the  deed,  to  establish  a  practical 
location  different  therefrom  which  shall  depriye  the  party  claiming 
under  the  deed  of  his  legal  rights,  there  must  be  either  a  location 
which  has  been  acquiesced  in  for  a  sufficient  length  of  time  to  bar 
a  right  of  entiy  under  the  statute  of  limitations  in  relation  to  real 
estate,  or  the  erroneous  line  must  have  been  agreed  upon  be- 
tween the  parties  claiming  the  land  on  both  sides  thereof,  or  the 
party  whose  right  is  to  be  thus  barred  must  have  silently  looked 
on  and  seen  the  other  party  doing  acts  or  subjecting  himself  to 
expenses  in  relation  to  the  land  upon  the  opposite  side  of  the 
line,  which  would  be  an  injuiy  to  him,  and  which  he  could  not 
have  done  if  the  line  had  not  been  so  located,  in  which  case, 
perhaps  a  grant  might  be  prevented  within  twenty  years." 

Admitting  that  the  present  is  a  case  of  known  boundaries  de«- 
scribed  in  the  deed,  and  that  these  boundaries  conflict  with  the 
line  practically  established,  there  is  evidence  of  acts  from  which 
an  agreement  of  the  parties  may  well  be  inferred,  and  if  there 
was  not,  the  "paxij  whose  legal  rights  are  sought  to  be  enforced 
**  has  silently  looked  on  and  seen  the  other  party  doing  acts  and 
subjecting  himself  to  expenses  in  relation  to  the  land  upon  the 
opposite  side  of  the  line,  which  would  be  an  injuiy  to  him,  and 
which  he  would  not  have  done  if  the  line  had  not  been  so  lo- 
cated." But  it  will  be  observed  that  this  is  not  a  case  of  a 
boundaiy  fixed  in  a  deed  by  monuments,  courses,  and  distances. 
Moreover,  the  case  of  Adams  v.  Rockwell,  supra,  was  a  case  con- 
cerning wild  lands,  where  an  encroachment  had  been  made  by  an 
adjoining  proprietor,  a  line  of  division  established  and  silently 
aoquiesoed  in  for  several  years,  but  no  improvement  made,  and 
no  occupation  even  of  the  land.    The  mere  silent  acquiescence  of 
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the  true  owner,  resulting  in  no  practical  injury  or  inconyenience 
to  the  encroaching  proprietor,  was  not  regarded  sufficient  to 
raise  the  presumption  of  an  agreed  line.  But  it  was  admitted, 
although  the  case  was  one  of  known  fixed  boundaries,  an  erro- 
neous line  might  hare  been  agreed  on,  and  such  line  should 
conclude  the  parties. 

It  is  said  that  this  doctrine  conflicts  with  the  statute  of  frauds, 
but  it  has  not  been  so  regarded  in  any  of  the  numerous  cases 
decided  on  this  point.  Where  the  terms  of  the  deed  are  ambig* 
uous,  there  is  clearly  no  ground  upon  which  the  statute  of  frauds 
can  be  invoked;  but  even  where  a  well-defined  boundary  is  given 
in  the  deed,  we  have  seen  that  a  different  one  may  be  establishod 
under  circumstances  which  will  conclude  the  parties  from  con- 
testing it.  This  is  only  analogous  to  numerous  other  doctrines, 
as  well  settled  as  the  construction  of  the  statute  itself.  Is  rot 
a  title  itself  held  to  pass  estoppel  ?  Have  not  the  courts  refused 
to  permit  the  contents  of  a  deed  to  be  proved  when  the  grantee 
has  destroyed  it  with  a  view  to  reinvest  the  title  ?  Have  not  own- 
ers of  land  transferred  their  title  by  standing  by  and  permitting 
adverse  possession,  and  the  adverse  proprietors  to  build  and  im- 
prove ?  The  statute  was  made  to  prevent  fraud,  and  the  courts 
have  not  felt  themselves  called  upon  to  adhere  so  closely  to  its 
letter  as  to  facilitate  and  encourage  the  very  evil  it  was  framed 
to  prevent. 

The  truth  is,  the  statute  does  not  apply  to  such  cases.  The 
doctrine  of  estoppel  is  as  old  as  the  statute  of  frauds,  and,  mi 
such,  a  pari  of  the  law  of  the  land.  It  is  no  objection  to  either 
that  the  one  may  be  a  modification  or  regulation  of  the  other. 

There  is  much  reason  for  holding,  in  this  case,  that  there  x/as 
an  estoppel  by  deed  as  well  as  by  acts  in  pais,  but  as  the  latter 
terminates  the  controversy,  it  is  unnecessary  to  give  any  opinion 
on  this  point. 

Judgment  affirmed. 

RuLX  AS  TO  Estoppel  in  Pais  is  that  when  a  man,  by  hia  words  or  con- 
duct, willfully  causes  another  to  believe  in  the  exisence  of  a  certain  state  of 
things,  and  induces  him  to  act  upon  that  belief,  so  as  injuriously  to  alter  his 
previous  plans,  the  former  is  concluded  from  averring,  as  against  the  latter,  a 
different  state  of  things  as  existing  at  that  time:  Brown  v.  Wheeler,  44  Am. 
Dec.  550,  and  cases  cited  in  the  note;  Common'weaJUh  ▼.  MoUz,  51  Id.  499; 
Alexander  v.  Walter,  50  Id.  688. 

Thb  bulb  asserted  im  the  principal  case  was  avfirmed  in  Blahr  v. 
Smith,  16  Mo.  273;  Newman  v.  Hook,  37  Id.  213;  Choieau  v.  Ooddin,  39  Id. 
229;  Bunce  y.  Beck,  46  Id.  832;  Can^Ml  ▼.  JoMupn,  44  Id.  247;  Mt^an  t. 
Riee,  57  Id.  884. 
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RmET  V.  Hill. 

[14  UnaouBZ.  600.] 

BiTLi  wasL  Castino  Interest  on  Pabtial  Patmentb. — Jotenet  ib  first  to 
bo  cftloolftted  on  a  demand  up  to  the  first  partial  payment;  then  add  the 
interest  to  the  principal;  dednct  the  payment  therefrom;  then  cast  inter- 
est on  the  remainder  to  the  second  payment;  add  the  interest  to  the  re- 
mainder, and  deduct  therefrom  the  second  payment;  and  so  on,  until  the 
last  partial  payment;  unless,  in  any  case,  the  interest  up  to  any  payment 
shall  exceed  the  payment^  in  which  case  such  payment  is  to  be  deducted 
from  the  interest,  and  the  excess  of  the  interest  is  to  be  carried  forward, 
without  casting  interest  thereon,  to  the  next  payment  that  will  discharge 
the  excess. 

Appeal  from  Clark  drcciit.    The  facts  are  stated  in  the  opinion. 
Dryderiy  for  the  plaintiff. 

Bj  Court,  BiBGB,  J.  This  was  a  submission -without  action, 
under  the  twentieth  article  of  the  new  practice  act,  the  facts 
agreed  upon  being  substantially  as  follows: 

On  the  seyenth  daj  of  April,  1837,  one  John  Hill,  since  de- 
ceased, sealed  and  delivered  to  the  plaintiff  his  bond,  binding 
himself  to  pay  him,  on  or  before  the  first  day  of  April,  1838,  the 
sum  of  one  thousand  one  hundred  dollars,  together  with  ten  per 
eent.  interest  thereon  from  due,  if  not  paid  at  maturity.  Before 
any  part  of  the  money  was  paid,  John  Hill  died  intestate,  and 
Bobert  E.  Hill,  the  defendant  and  appellee,  was  appointed  his 
administrator.  On  the  tenth  day  of  June,  1839,  the  bond  was  pre- 
sented to  the  Clark  county  court  for  allowance,  and  was  duly  al- 
lowed for  the  sum  of  one  thousand  two  hundred  and  thirty-one 
dollars  and  thirty-eight  cents.  Assets  sufi&cient  to  pay  all  the  debts 
of  the  deceased  came  to  the  hands  of  the  administrator,  and  this 
debt  has  been,  by  various  payments,  fully  paid  and  satisfied 
according  to  the  method  of  computing  the  accruing  interest 
adopted  by  the  administrator  and  concurred  in  by  the  court 
before  whom  the  submission  was  made.  That  method  was  to 
east  interest  on  the  plaintiff's  demand  down  to  the  day  of  the 
judgment  and  add  the  interest  to  the  principal;  then  in  like 
manner  compute  interest  on  the  several  payments  from  their 
respective  dates  down  to  the  same  period,  and  after  adding  the 
several  payments  to  the  interest  thereon,  deduct  the  aggregate  of 
the  same  from  the  aggregate  of  the  plaintiff's  demand. 

As  between  an  administrator,  who  is  occasionally  receiving 
Doney  on  account  of  an  estate,  and  paying  it  out  to  his  creditors 
•r  distributees^  this  court,  at  its  last  term,  perceived  sufficient 
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reason  for  adopting  snch  a  basis  as  the  foregoing  in  reference  to 
the  annual  settlements  contemplated  by  the  administration  law. 
Its  simplicity  and  conyenience  seemed  sufficiently  to  commend 
it  as  a  rule  (amongst  others)  in  indicating  a  system  or  mode  of 
procedure  for  the  county  tribunals,  where  exact  or  authentical 
precision  can  not  always  be  enforced  in  accordance  wiUi  the 
general  substantial  justice  they  were  intended  to  secure. 

It  need  scarcely  be  said,  howeyer,  that  it  was  not  designed  by 
that  opinion  to  disclaim  or  modify  the  settled  rule,  which  is 
otherwise  when  applied  to  cases  like  the  present^  where  exact* 
ness  is  not  only  inTariably  compatible  with  justice,  but  where 
nothing  short  of  it  is  or  can  be  just.  The  rule  in  question  is  so 
properly  stated  in  the  instruction  which  was  asked  for  by  the 
counsel  for  the  appellant,  that  we  have  but  to  adopt  its  terms  in 
order  to  sufficiently  denote  our  own  impressions  of  the  law. 

The  counsel  for  the  plaintiff  (appellant  here)  moyed  the  court 
to  declare  thelawtobe,  that ''  interest  is  first  to  be  calculated  in 
the  plaintiff's  demand  up  to  the  first  partial  payment — ^then  add 
the  interest  to  the  principal  and  deduct  the  payment  therefrom — 
then  cast  interest  on  the  remainder  to  the  second  payment,  add 
the  interest  to  the  said  remainder,  and  deduct  therefrom  the  said 
second  payment,  and  so  on,  until  the  last  partial  payment,  un- 
less in  any  case  the  interest  up  to  any  payment  shall  exceed  the 
payment,  in  which  case  such  payment  is  to  be  deducted  from 
the  interest,  and  the  excess  of  the  interest  is  to  be  carried  for* 
ward,  without  casting  interest  thereon,  to  the  next  payment  that 
will  discharge  said  excess." 

Such  being  the  settled  law,  the  judgment  of  the  circuit  court 
must  of  course  be  reversed  and  the  cause  remanded. 


RuLB  FOB  Castino  Imte&sbt  WHEN  Pabtial  Patment  HAS  BUSS  Madi: 
See  Conneeticui  v.  Jackson,  7  Am.  Deo.  471;  and  Hart  v.  Dorman,  60  Id.  285, 
tnd  note,  where  the  question  has  been  folly  disoassed. 


Habyey  v.  Chouteau. 

£U  Kdsoubi,  687.] 

Codicil  is  Pabt  of  Will  to  which  it  is  attached  or  refers,  and  it  and  the 

original  will  mnst  be  taken  and  construed  together  as  one  will. 
Testator  Sionino  and  Pubushiko  Codicil  in  the  presence  of  witnesses 

republishes  his  will,  and  both  together  make  but  one  will. 
Oloobaphio  OB  Unatixbtbd  Will  may  be  set  np  and  repablished  by  a 

properly  attaohad  oodioilt  although  the  latter  is  not  physioally  tanumA 

totbewilL 
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Codicil  Draws  Will  Bows  so  xib  Owx  Date  in  the  rwy  tormt  of  th« 
will,  and  makes  it  operate  as  if  it  had  heen  exeonted  in  thoee  tenne, 

Odpt  or  Ck>DioiL  Ex£cnTiD  ik  Louisiana  will  bb  Admittbd  in  Evi- 
DKNCB  in  probate  court  in  Ifiseouri,  when  it  is  shown  that  the  original 
ia  required  by  the  laws  of  the  former  state  to  be  kept  in  the  offioe  d  the 
notary. 

Appeal.     The  facts  are  stated  in  the  opinion. 

Spalding  and  Bhepley,  for  the  plaintiff. 

Oamble  and  Bates,  for  the  defendant. 

By  Gonrt,  Btlaio),  J.  From  the  record  in  this  case  it  appears 
that  Nicholas  Noel  Destrehan  died  at  his  domicile  in  the  parish 
of  Jefferson^  in  the  state  of  Louisiana,  about  the  sixteenth  day 
of  June,  1848,  having  made  his  olographic  will  in  duplicate,  hay- 
ing also  made  his  codicil. 

The  olographic  will  is  thus  called  because  it  is  written  en- 
tirely in  the  handwriting  of  the  testator — this  will  was  without 
any  subscribing  witne8B--one  of  the  duplicates  was  inclosed, 
carefully  enveloped,  sealed,  and  marked  as  the  olographic  will 
of  said  Destrehan,  and  forwarded  by  him  to  Mr.  Henry  Chou- 
teau of  St.  Louis.  The  other  was  carefully  marked  and  sealed 
and  deposited  with  Mr.  Gtaston  Yillars,  the  neighbor  of  the 
testator;  the  codicil  was  a  notarial  act,  taken  down  in  writing 
by  Lawrence  Bichard  Kenny,  a  notary  public  of  the  parish  of 
Jefferson,  in  which  the  testator  lived  and  died,  in  the  state  of 
Louisiana. 

This  codicil  was  written  down  from  the  words  dictated  to  the 
said  Kenny,  as  notaiy,  by  the  said  testator;  the  said  Kenny 
writing  as  the  words  fell  from  the  testator;  it  was  signed  by  the 
testator  and  witnessed  by  Fergus  Gardere,  A.  Yillars,  G.  Yillars, 
and  L.  B.  Kenny,  notary  public — ^four  witnesses.  It  begins  by 
stating:  ''I  have  made  an  olographic  will,  which  is  made  in 
duplicate,  one  of  which  has  been  placed  in  the  hands  of  Henry 
Chouteau,  of  St.  Louis,  in  the  state  of  Missouri,  and  the  other 
deposited  in  the  hands  of  Mr.  Ghtston  Yillars,  of  the  parish  of 
Jefferson,  one  of  my  executors  appointed  by  said  will;  I  now  de- 
clare it  to  be  my  last  will  that  the  donation  I  have  made  to  my 
son,  Peter  Nicholas  Destrehan,  of  the  share  of  my  estate  beyond 
his  legitimate  share,  shall,  in  case  my  said  son  should  come 
within  the  limits  of  the  state  of  Louisiana  before  his  attaining 
the  age  of  twenty-one  years,  I  then  give  and  desire,  in  such 
OBse,  the  donation  or  extra  share  of  my  estate  devised  to  him 
1^  mj  aaid  olognq;dac  will  to  the  state  of  Louisiana,  it 
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my  yriah  anil  desire  that  my  said  son,  Peter  Nicholas  Destrehan, 
shall  not  come  within  the  limits  of  Louisiana  until  he  shall 
attain  the  age  of  twenty-one  years,  under  the  penalty  of  forfeit- 
ing in  favor  of  the  state  of  Louisiana,  as  aforesaid,  that  portion 
of  my  estate  devised  to  him  as  aforesaid. "  ' '  Thus  the  said  Nich- 
olas  Noel  Destrehan  dictated  the  aforesaid  codicil  to  this  said 
olographic  will  to  me,  notaiy,  in  the  presence  of  Fergus  Gardere, 
Adolphe  Yillars,  and  Gaston  Yillars,  of  this  parish,  of  lawful 
age,  witnesses  expressly  called  by  me,  notaiy,  to  act  as  such; 
and  having  read  the  said  codicil  to  the  said  testator  in  the  pres- 
ence of  the  said  witnesses,  and  in  an  audible  and  intelligible 
voice,  the  said  testator  declared  that  he  understood  the  same 
perfectly  well,  and  that  he  persisted  therein.  In  witness  whereof 
the  said  Destrehan  has  signed  these  presents  in  the  presence  of 
said  witnesses  and  me,  notary,  at  his  residence,  in  this  parish, 
the  day  and  year  aforesaid,  and  the  said  witnesses  and  the  notary 
have  signed  the  same,  done  without  interruption  or  turning 
aside  to  other  acts.  Parish  of  Jefferson,  Louisiana,  the  day  and 
year  aforesaid,  original  signed — ^Destrehan,  Maincre,  Fergus 
Gardere,  Adolphe  Yillars,  G.  Yillars,  L.  B.  Kenny,  notary 
public." 

This  will  and  codicil  were  admitted  to  probate  in  the  state  of 
Louisiana.  By  the  laws  of  the  state  of  Louisiana  the  original 
codicil,  being  a  notarial  act,  becomes  deposited  in  the  notary's 
office  and  forms  a  part  of  his  notarial  records,  and  as  such  the 
notary  is  bound  to  keep  the  original,  and  is  not  by  law  per- 
mitted to  give  it  to  any  one.  A  copy,  therefore,  can  only  be 
obtained. 

Upon  learning  the  death  of  Mr.  Destrehan,  Henry  Chouteau 
produced  the  package  inclosing  the  will,  with  the  original  mem- 
orandum in  writing  of  the  testator,  with  the  seals  unbroken 
before  the  probate  court,  and  which  was  opened  in  the  presence 
of  the  said  probate  court.  A  duly  certified  copy  of  the  codicil, 
together  with  the  olographic  will,  was  produced  in  the  probate 
court  of  St.  Louis  county;  a  dedimvs  potestatem  was  issued, 
accompanied  by  a  copy  of  the  codicil  to  the  state  of  Louisiana, 
and  the  same  was  proved  by  the  witnesses  who  signed  the 
original  codicil. 

The  probate  court  rejected  the  olographic  will  and  codicil, 
and  would  not  suffer  them  to  be  probated.  Henry  Chouteau, 
the  executor,  appealed  to  the  circuit  court,  and  that  court  de- 
cided that  said  codicil  and  olographic  will  were  duly  proved, 
iOkd  that  both  ought  to  be  admitted  to  probate  as  the  last  will 
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and  testament  of  Nicholas  Noel  Destrehan;  to  this  deoision  of 
the  circnit  court  Harvey  and  wife  excepted,  and  moYed  the 
eonrt  to  set  aside  the  judgment  and  grant  them  a  rehearing, 
which  motion  was  oyerruled,  and  Harvey  and  wife  bring  the 
case  here  by  appeal. 

From  the  above  statement  it  will  be  seen  that  the  important 
questions  are:  Will  the  proof  of  this  codicil  establish  the  will? 
Can  an  unattested  will  be  set  up  and  republished  by  a  codicil 
not  physically  annexed  to  the  will,  but  which  is  attested  by  a 
sufficient  number  of  witnesses  required  by  law  to  prove  a  will? 
These  are  questions  of  weighty  import,  and  have  demanded  our 
patient  consideration. 

In  the  case  of  Broumell  v.  De  Wolff  3  Mason,  494,  Mr.  Jus- 
tice Story,  speaking  of  the  effects  of  a  codicil  upon  a  previous 
will,  says:  ''  Upon  this  question,  after  the  decisions  which  have 
been  made,  whatever  may  have  been  my  original  doubts  if  the 
question  were  new,  I  feel  myself  bound  k>  declare  that  the  sub- 
sequent codicils  do,  and  at  all  events  the  last  codicil  does  amotmt 
to  a  republication  of  the  original  will,  so  as  to  pass  the  real  estate 
purchased  in  the  intermediate  period.  It  was  expressly  ad< 
judged  in  Acherly  v.  Femon,  1  Com.  381,  more  than  a  century 
ago,  by  Lord  Macclesfield,  that  the  signing  and  publishing  of  a 
codicil  by  the  testator,  in  the  presence  of  three  witnesses,  was 
a  republication  of  his  will,  and  both  together  made  but  one 
will;  and  his  decree  was  affirmed  in  the  house  of  lords.  This 
decision  appears  to  have  been  contrary  to  some  former  author- 
ities, but  it  was  afterwards  expressly  recognized  and  acted  upon 
by  the  master  of  the  rolls  in  Potter  v.  Potter,  1  Yes.  sen.  438. 
In  Barnes  v.  Crowe,  1  Yes.  jun.  486,  the  lords  commissioners, 
upon  an  examination  of  all  the  cases,  considered  Aclierly  v. 
Vernon,  supra,  a  decisive  authority,  and  in  PiggoU  v.  Waller,  7 
Id.  98,  Sir  William  Ghrant  after  the  fullest  deliberation  held  the 
doctrine,  whatever  might  have  been  its  original  difficulty,  now 
incontrovertible. " 

Justice  Washington,  in  the  case  of  Lessee  ofMusser  v.  Curry, 
8  Wash.  482,  says  a  codicil  amounts  to  a  republication  of  the 
original  will,  and  there  can  be  no  doubt  but  that  the  register 
having  received  probate  of  the  will  may  afterwards  receive  pro- 
bate of  the  codicil.  In  the  case  of  Mooers  v.  White,  6  Johns. 
Gh.  376,  the  codicil  was  indorsed  and  written  on  the  back  of  the 
'  will.  Ohancellor  Kent  says:  ''  I  see  no  reason  why  the  codicil, 
executed  with  all  the  solemnities  required  by  the  statute,  was 
not  a  republication  of  the  will,  so  as  to  give  effect  to  the  devise 
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to  the  parties  to  this  suit  equally  as  if  thej  bad  been  expreaalj 
mentioned  in  the  codicil." 

In  the  case  of  Van  Cortlandi  t.  Kip,  1  Hill  (N.  Y.),  693,  Jus- 
tice Oowen  said:  *'  It  seems  to  me  that  at  this  day  it  would  be  a 
yiolation  of  all  reliable  authoriiy  to  deny  that  a  codicil  duly  at* 
tested  to  pass  real  estate,  would,  per  se,  whether  it  relate  to  real 
or  personal  property,  operate  as  a  republication  of  a  de^ise^ 
unless  the  testator  declare  that  he  does  not  intend  the  codicil  to 
hare  that  effect;  he  states  that  the  authority  of  7*he  JUomey 
OenercU  t.  Downing,  2  Amb.  671,  was  expressly  repudiated  in 
Bamea  ▼.  Crowe,  1  Yes.  jun.  486,  on  a  consideration  of  all  the 
preyious  cases.  To  doubt  upon  the  question  at  this  day  would 
be  to  violate  all  rules  for  determining  the  force  of  judicial  au- 
thorities." In  the  case  of  OoodtiUe  v.  MeredUh,  2  Man.  &  Sel. 
13,  Lord  Ellenborough,  C.  J.>  said:  '*As  to  the  question, '  what 
the  effect  of  a  codicil  is,'  that  has  been  settled  in  a  series  of 
cases,  beginning  with  Acherly  ▼.  Vernon,  1  Com.  381,  down  to 
Barnes  y.  Crowe,  1  Yes.  jun.  486,  and  lastiy,  in  a  more  recent 
case  of  PiggoU  y.  WaUer,  7  Yes.  98. 

"  The  effect  of  all  these  cases  is  to  give  an  operation  to  the 
codicil  per  se  and  independentiy  of  any  intention,  so  as  to  bring 
down  the  will  to  the  date  of  the  codicil — ^making  the  will  speak 
of  that  date,  unless,  indeed,  a  contrary  intention  be  shown, 
in  which  case  it  will  repel  that  effect.  The  codicil  draws  the 
will  down  to  its  own  date,  in  the  yery  terms  of  the  will,  and 
makes  it  operate  as  if  it  had  been  then  executed  in  those 
terms." 

In  these  cases  the  codicil  was  attached  to  the  will,  or  wrapped 
up  in  the  same  enyelope.  In  the  case  before  us  the  codicil  was 
made  at  a  subsequent  day,  the  olographic  will  had  been  written 
in  duplicate  months  before,  and  one  of  the  duplicates  was  in 
St.  Louis,  in  a  different  state,  the  other  at  Gaston  Yillars'  resi- 
dence; neither  was  present  at  the  making  of  the  codicil,  nor  did 
the  witnesses  to  the  codicil  see  the  olographic  will  at  the  time 
they  attested  the  codidl — the  authorities,  therefore,  are  said  not 
to  bear  upon  the  case  now  before  us. 

Let  us  now  examine  this  matter:  if  the  codicil  refers  to  the 
olographic  will  by  its  terms,  by  mentioning  the  manner  it  was 
made,  yiz.,  in  duplicate— by  naming  the  depositaries  of  these 
duplicates,  Henry  Chouteau  of  St.  Louis,  and  Qaston  Yillars 
of  the  parish  in  which  the  testator  was  an  inhabitant — does  not 
such  eridence  bear  as  strong  evidence,  showing  which  will  was 
meant,  which  will  was  in  the  mind  of  the  testator,  as  if  the  cod* 


March,  1851.]  Habyxy  v.  Choutbau.  125 

idl  had  been  annexed  and  pinned  to  the  retry  sheet  of  paper  on 
which  the  will  had  been  written  ? 

In  the  case  of  Barnes  y.  Crowe,  above  cited.  Lord  Commissioner 
Eyre  said  ''  the  testator  had  inseparably  annexed  codicil  to  the 
will,  not  by  wafer  or  wrapper,  but  by  internal  annexation."  I 
can  not  see  why  the  reference  to  the  olographic  will  in  the  case 
before  ns,  mentioned  in  the  codicil,  is  not  as  strong  and  as  sat- 
iafactoxy  as  physical  annexation. 

In  the  case  of  Beall  v.  Cwnnmgham,  3  B.  Mon.  390  [89  Am. 
Dec.  469],  the  court  of  appeals  of  Kentucky  decided,  *'that  a 
codicil  is  a  part  of  the  will  to  which  it  is  attached,  or  refers, 
and  must  be  taken  and  construed  together  as  one  will— one 
testament." 

Here,  then,  is  a  veiy  respectable  authority,  that  ''reference" 
is  sufficient.  I  confess  I  see  no  good  reason  why  it  should  not 
be.  In  cases  like  the  present,  the  question  of  identity  may 
sometimes  arise:  Is  this  the  will  referred  to?  But  this  can 
always  be  settled  by  the  facts  in  proof. 

I  am  therefore  free  to  declare,  that  I  can  see  no  legitimate 
reason  why  a  properly  attested  codicil  may  not  draw  down  to  it 
a  previously  made  though  unattested  will,  to  which  the  codicil 
refers,  upon  its  face,  though  not  annexed  by  wafers  or  any 
other  mode  physically. 

In  the  case  before  us,  the  codicil  states  that  the  testator  had 
made  his  olographic  will  in  duplicate,  had  sent  one  to  Henry 
Chouteau  of  St.  Louis,  the  other  to  Gaston  Yillars,  whom  he 
had  made  his  executors. 

From  the  testimony  before  the  probate  court,  there  was  no 
doubt  that  the  one  sent  to  Chouteau  was  then  present  in  court 
The  letter  of  the  testator  accompanying  it,  in  his  own  hand- 
writing in  French,  was  produced  in  court;  the  sealed  package 
in  which  the  olographic  will  was  enveloped,  with  the  seals  un- 
broken, was  produced  and^  broken  open  in  court,  the  memo- 
nndum  on  the  package,  in  the  handwriting  of  Destrehan, 
stating  the  contents  of  the  envelope,  all  satisfy  me  unmistak- 
ably, that  the  one  produced  was  the  one  alluded  to  and  referred 
to  in  the  codicil. 

If  the  codicil  had  been  attached  by  a  wafer  to  the  original  olo- 
graphic copy  sent  to  Chouteau,  I  presume  that  there  would  have 
been  no  room  for  doubt.  A  list  of  decisions  for  more  than  one 
himdred  and  thirty  years  sustains  this  point.  What  is  the  differ- 
ence between  this  wafer  annexation  of  a  codicil,  which  may  not 
mention  the  previous  will  otherwise  than  by  reciting  that  "  this 
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is  my  codicil  to  my  last  "will/'  and  the  case  before  us,  where  the 
fact  of  making  his  olographic  will  in  duplicate,  and  the  state- 
ment of  the  fact,  to  whom  he  had  sent  the  duplicates,  appear 
on  the  face  of  the  codicil?  In  this  case  the  codicil,  by  the 
manner  it  refers  to  the  original  olographic  will,  affords  a  speci- 
men of  internal  annexation  morally  as  strong  if  not  stronger 
than  the  physical  annexation  of.  wafer,  wrapper,  and  tape. 

The  counsel  for  the  appellant  says,  that  the  law  makes  as 
good  and  oftentimes  a  better  will  than  the  testators  do,  and  that 
there  is  no  great  harm  or  violence  done  when  the  courts  confirm 
the  making  of  wills  strictly  within  the  provisions  of  the  law. 
I  agree  with  him  in  this  opinion :  but  yet  I  can  not,  under  my 
convictions  of  the  law  governing  this  case,  do  otherwise  than 
conclude  that  great  injustice  might  be  done  to  individuals  were 
the  courts  to  be  guided  by  such  distinctions  as  direct  them  to 
avoid  the  shadow,  notwithstanding  they  may  overthrow  sub- 
stantial realities  in  arriving  at  their  conclusions. 

The  counsel  objected  to  the  manner  in  which  the  codicil  was 
proved  in  this  case.  A  copy  only  was  sent,  and  the  witnesses 
prove  it  to  be  a  copy;  they  prove  the  original  of  which  the 
copy  was  sent;  I  can  not  tell  how  else  codicil  can  be  proved  in 
this  case.  The  original  is  on  file  as  a  record  in  the  notary's 
office.  There  it  must  remain.  No  person  can  obtain  it;  a  copy 
can  be  had.  The  notary  public,  in  whose  office  the  original 
remains  as  a  record,  is  a  witness  to  the  original.  He  and  the 
witnesses  thereto  prove  the  copy  in  this  case. 

If  they  swear  it  is  a  copy  without  having  the  original  before 
them,  it  is  a  very  loose  manner  of  swearing,  but  yet  it  may  be 
all  right,  for  they  may  have  compared  it  word  for  word  with  the 
original,  some  time  previously.  The  fact  of  its  being  a  copy 
may  be  known  to  them  without  a  doubt,  and  they  prove  the 
copy  in  this  case. 

However,  this  is  but  a  minor  point;  and  as  the  main  question 
must  be  determined  against  the  appellant,  we  will  not  dwell  on 
this.  It  would  do  no  good  to  either  party  to  send  it  back  for 
further  proof  in  this  particular. 

The  judgment  of  the  circuit  court  is  affirmed. 


CoDicu.,  What  is. — A  oodicil  is  a  supplement  to  a  will  by  which  the  will 
is  either  enlarged  or  restricted.  It  may  add  to,  or  subtract  from,  alter,  ex 
plain,  confirm,  re-ezecnte,  revive,  or  republish  any  will  with  which  it  can  be 
incorporated.  There  may  be  many  codicils,  but  there  can  be  but  one  will:  1 
Jann.  on  Wills,  6th  ed.,  27;  Williams  on  Ex.  8.  A  codicil  also  is  in  writing  or 
by  word,  as  a  testament  is:  Shep.  Touch.  d09.    In  tracing  the  term  back,  ws 
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find  that  in  the  old  EngliBh  law  a  codicil  was  understood  to  be  a  will  in  which 
no  executor  was  named,  and  was  accordingly  defined  by  Godolpbin  to  be  ''  the 
jnst  sentence  of  our  will,  teaching  that  which  we  would  have  done  after  onr 
death,  without  the  appointing  of  an  ezecucor,**  and  was  termed  by  him  **  an 
unsolemn  last  will:"  Godolph.,  pt.  1,  c.  6.  The  will  and  all  the  codicils  taken 
together  make  but  one  instrument:  Sherer  v.  Bithop^  4  Bro.  C.  C.  55;  Day  v. 
Crofts  4  Beav.  561;  Wcarwick  v.  Ilatckins,  5  DeO.  &  Sm.  481. 

CoDicii^,  HOW  Construed  and  Effect  of. — In  construing  a  will  with 
codicils,  all  the  papers  are  to  be  taken  together  as  parts  of  one  instrument, 
and  if  there  be  a  codicil  which  appears  to  have  been  executed  and  attested  at 
the  same  time  and  place  with  the  will  itself,  it  would  undoubtedly  be  taken 
to  constitute  a  part  of  the  original  will:  Nagley  v.  Oard,  20  Ohio,  310. 
Where  a  testator  copies  and  republishes  his  will  and  the  several  codicils,  and 
in  the  attestation  styles  them  codicils,  they  do  not  thereby  become  parts  of 
the  will,  but  remain  codicils,  and  constitute  distinct  instruments;  and  a 
bequest  of  the  residue  of  his  estate  by  the  will,  **to  the  legatees,"  will  be 
confined  to  such  legatees  as  are  therein  named,  and  to  such  legatees  as  are 
substituted  by  codicil  for  some  of  them;  and  will  not  extend  to  others  to 
whom  legacies  are  left  by  codicils:  Ahop^s  Appeal,  9  Pa.  St.  374;  Rile}fs  Ap- 
peal, Id.  374.  A  testator  directed  all  his  real  and  personal  property  to  be 
sold  and  converted  into  money  by  his  executors,  and  one  third  thereof  he 
gave  to  his  wife.  A  codicil  which  reserved  from  sale  a  part  of  such  real 
property  until  her  death,  and  secured  to  her  the  use  of  it  during  her  life,  was 
held  not  to  revoke  by  implication  the  bequest  to  her.  And  where  a  part  of 
such  personal  property  consisted  of  stocks,  which  were  by  the  codicil  to  be 
reserved  from  sale,  and  the  dividends  to  be  paid  over  as  they  accrued  to  the 
'^heirs'*  of  the  testator,  it  was  held  that  such  codicil  did  not  revoke  the 
bequest  of  the  will:  CoUier  v.  CoUier,  3  Ohio  St.  369.  The  dispositions  of  a 
will  are  not  to  be  disturbed  by  a  codicil  further  than  is  absolutely  necessary 
to  give  it  effect:  Conover  v.  Hoffman,  1  Bosw.  214.  A  codicil  giving  to  a 
residuary  legatee  a  certain  sum  of  money  will  not,  per  se,  revoke  the  residuary 
bequest  to  such  legatee:  SluUz  v.  Riser,  2  Ired.  Eq.  538.  A  testator  provided 
by  his  will  for  the  emancipation  of  slaves,  and  the  will  was  sufficient  for  that 
purpoee.  By  a  codicil  he  changed  the  terms  of  emancipation  by  reducing  the 
amount  to  be  paid  by  the  slaves.  It  was  held  that  the  codicil  affected  only 
the  personalty  of  his  estate,  and  that  it  was  valid,  though  signed  by  one 
witness  only,  though  two  witnesses  were  necessary  in  order  to  emancipate 
slaves:  Orchard  v.  David,  6  B.  Mon.  376.  A  codicil  imports  not  a  revoca- 
tion, but  an  addition  to,  or  an  explanation  or  an  alteration  of,  a  private 
will,  in  reference  to  some  particular,  and  assumes  that  in  all  other  particu- 
lars the  will  is  to  be  in  full  force  and  effect:  Boyd  v.  Latham,  Busb.  L.  365. 
A  codicil  to  a  will  will  stand  even  if  inconsistent  and  repugnant  to  a  clause 
hi  the  will:  Flood  v.  Hotoaer,  1  Nott  &  M.  321.  A  codicil  to  a  will  will  not 
pass  lands  acquired  by  the  testator  after  the  execution  of  the  will  and  before 
the  execution  of  the  codicil,  when  there  are  no  words  in  the  codicil  indicating 
such  intention  of  the  testator:  Kendall  v.  Kendall,  5  Muuf.  272.  A  codicil 
referring  to  a  will  operates  as  a  republication,  and  the  two  are  to  be  regarded 
as  but  one  instrument,  speaking  from  the  date  of  the  codicil:  Payne  v. 
Payne,  18  Cal.  291;  8.  P.  Moores  v.  WhUe,  6  Johns.  Ch.  360;  Murray  v.  Oli- 
ver, 6  Ired.  Eq.  55;  Rose  v.  Drayton,  4  Rich.  Eq.  260;  Stover  v.  Kendall,  1 
Ooldw.  557. 

CoDioiL,  Effect  of  Attested. — Constructive  republication  takes  place 
where  a  testator  makes  a  codicil  to  his  wilL     In  this  case,  the  effect  of  the 
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oodicU,  if  not  nentnliied  by  internal  eyidence  of  a  ctmtnxj  intention,  li 
to  republish  the  wiU.  An  olognphio  will  onoe  revoked  can  be  republlahad 
only  by  a  written  instroment,  setting  forth  the  testator's  intentions,  and  dniy 
attested  by  the  statutory  number  of  witnesses,  or  by  a  paper  written  by  the 
testator  himself,  and  deposited  by  him  as  required  for  the  original  will,  and 
such  subsequent  writing  would  be  oonstmed  to  be  a  .codicil:  Love  ▼.  Johm* 
tton,  12  Ired.  355;  Sawyer  v.  SawytT^  7  Jones  L.  134.  A  memorandum  in* 
dorsed  upon  the  will,  and  signed  by  the  requisite  number  of  witnesses,  is  a 
good  republication,  although  the  testator  did  not  sign  it:  Heynolds  v.  Shirley,  7 
Ohio,  39.  It  should  be  observed  that  between  a  codicil  and  a  subsequent  will 
there  is  this  difference  of  construction:  a  codicil  is  a  republication  and  rati- 
fication of  so  much  of  the  prior  will  as  it  does  not  revoke;  whereas  a  new  will, 
if  it  provides  for  a  full  disposition  of  all  the  testator's  estate,  though  incon- 
sistent but  In  part  with  the  former  will,  and  absolutely  agreeing  in  part, 
revokes  the  whole  prior  will  by  substituting  a  new  and  last  disposition  for  the 
former  one:  Simnume  v.  Simmcna,  26  Barb.  68;  Jones  v.  Jones,  1  Gill,  395; 
Duncan  v.  Duncan,  23  HI.  364;  HcUch  v.  HaJUh,  2  Hayw.  33;  Hickman  v. 
Holliday,  6  T.  B.  Mon.  587;  Musser  v.  Curry,  3  Wash.  481;  ffaioen  v.  Fonter, 
14  Pick.  534;  Payne  t.  Payne,  18  Cal.  291;  Stover  v.  KendaU,  1  Coldw.  567; 
Jones  v.  Shewmake,  35  Ga.  151;  Brimmer  ▼.  Sohier,  1  Gush.  118;  Van  Cort* 
landt  V.  Kip,  1  HiU  (N.  Y.),  590;  Mwrray  v.  OUner,  6  Ired.  £q.  55;  Rose  v. 
Drayton,  4  Bich.  £q.  260;  Dunlap  v.  Duidap,  4  Desau.  305;  Broumell  v.  De 
Wolf,  3  Mason,  486;  Mooers  v.  IVhiU,  6  Johns.  Gh.  375.  The  effect  of  a  re- 
publication by  codicil  is  to  make  the  will  speak  as  if  it  was  published  at  the 
time  of  the  codicil:  Brimmer  v,  Sohier,  1  Gush.  118;  Haven  v.  Foster,  14  Pick. 
534;  Barker  v.  Bell,  46  Ala.  216;  Armstrong  v.  Armstrong,  14  B.  Mon.  333; 
Alexander  v.  Waller,  6  Bush,  330.  The  codicil  need  not  be  physically  an- 
nexed to  the  will:  Payne  v.  Payne,  18  Gal.  291;  Van  Cortlandt  v.  Kip,  1  Hill 
(N.  Y.),  590;  Williams  on  Ex.,  6th  Am.  ed.,  251.  Under  the  rule  that  a 
codicil  republishes  the  will  as  of  the  date  of  the  codicil,  it  has  been  held  that 
where  children  are  not  named  in  the  will,  but  are  named  in  the  codicil,  this 
will  prevent  the  children  from  taking  under  a  statute  which  provides  that 
children  take  a  certain  proportion  of  the  estate  by  statute  if  they  are  not 
mentioned  in  the  will:  Payne  ▼.  Payne,  18  GaL  291.  If  a  person  who  lias 
executed  a  will  under  undue  influence,  afterwards  and  when  the  testator  is 
removed  from  such  influence,  execute  a  codicil  to  such  will,  this  will  operate 
as  a  republication  of  the  will,  so  as  to  overcome  the  charge  of  undue  influence 
as  to  the  will:  0*Neal  v.  Farr,  1  Rich.  80.  And  when  a  will  is  not  valid  to 
pass  real  estate,  for  lack  of  the  statutory  number  of  witnesses,  a  codicil  attested 
by  the  necessary  or  requisite  number  of  witnesses  cures  such  defect  in  the 
execution  of  the  will:  Stover  v.  Kendall,  I  Goldw.  557.  A  codicil  duly  exe- 
cuted and  attached  or  referring  to  a  paper  which  before  was  never  duly 
signed,  published,  and  attested  as  a  will,  will  have  the  effect  of  giving  opera- 
tion to  the  whole  as  one  will:  BeaU  v.  Cunningham,  3  B.  Mon.  390. 

GoDioiL,  Effbot  of  Umattestbd. — ^A  codicil  in  the  handwriting  of  the  tes- 
tator found  with  his  will,  reciting  the  changes  and  alterations  he  intended  to 
make  in  it  as  to  his  personal  estate,  was  held  to  be  a  good  and  valid  testa- 
mentary disposition  of  such  estate,  though  not  signed  by  him  nor  attested  by 
witnesses:  Broum  v.  TUden,  5  Har.  &  J.  371. 

GoDioiL,  Effiot  of  DnTRtTonox  upon  Will. — ^The  case  of  Malone*s 
AdmW  V.  Hdbhs,  39  Am.  Deo.  263,  arose  upon  the  question  whether  the  de- 
atructioQ  of  a  oodioil  operated  as  a  destruction  of  the  will  to  which  it  referred 
or  not.    The  testator  made  his  will,  and  some  time  afterwards  executed  a 
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codicil  to  the  Mme,  and  deposited  the  codicil  in  the  heads  of  the  party  in  whose 
favor  the  oodidl  had  heen  made.  The  testator  afterwards  msnied,  and  while 
▼iaiting  at  the  hoase  of  the  party  who  was  in  possession  of  the  codicil,  called 
for  it,  remarking  that  "  those  papers  were  of  no  force  now;  I  have  somebody 
else  to  leave  my  property  to."  The  codidl  was  produced,  and  the  testati* 
destroyed  it  by  throwing  it  into  the  fire.  The  ooart  held  that  the  destmction 
of  the  codicil  was  limited  merely  to  the  revocation  of  the  codicil,  and  that  to 
cancel  or  revoke  the  will,  the  cancellation  or  destnictioa  most  be  diieoted 
against  the  whole  wiU. 


MoGee  v.  Fobteb. 

114  Mmooax,  611.] 

Fbbsok  Who  Signs  Tbstato&'s  Kami  to  a  will  by  direotion  of  tlie  tes- 
tator must  sabscribe  his  own  name  as  a  witness  to  sach  will,  and  state 
that  he  sdbscribed  testator's  name  at  his  request,  in  order  to  render  the 
will  valid. 

TwntM  18  No  BuGH  Thing  Knowv  as  ''VomABUi''  WzUn 

Ebbob  to  Marion  circtiit  court.  The  tacis  are  stated  in  the 
opinion. 

Glover  and  Campbell^  for  the  plaintiff. 

EoweU,  for  the  defendant. 

By  Court,  Btland,  J.  This  was  a  proceeding  in  the  circuit 
court  of  Monroe  county,  in  order  to  have  a  certain  instrument 
of  writing  established  as  the  last  will  of  James  McGee.  The 
county  court  had,  previously  to  the  commencement  of  this  pro- 
ceeding, refused  to  admit  the  same  to  probate. 

The  testimony  appearing  on  the  record  is  conflicting  and 
unsatisfactoiy  in  relation  to  the  sanity  of  the  testator  at  the 
time  of  making  the  supposed  will.  We  are  not  disposed,  how- 
eyer,  to  find  &ult  with  the  verdict  of  the  jury — ^the  fact  of  the 
soundness  and  capaciiy  of  mind  of  the  said  James  McQee  was 
fairly  submitted  to  the  jury  by  instructions,  and  their  verdict  will 
not  be  disturbed  by  the  court. 

The  main  question  in  this  case  arises  from  the  manner  in 
which  the  will  was  executed.  The  testimony  of  the  subscribing 
witness,  Bamett,  clearly  shows  that  the  name  of  the  testator  was 
written  by  his  wife;  that  Mrs.  McGee  signed  her  husband's  name 
to  the  will;  and  then  carried  it  to  him,  and  that  he  dotted  over 
his  own  name — the  witness  says  that  Mrs.  McGee  signed  her 
husband's  name  at  his  request  or  intimation  so  to  do. 

The  record  shows  nothing  more  than  a  mere  subscription  of 
the  name,  no  mark,  no  dot — ^the  testator's  name  is  written  as  ii 
he  had  written  it  himself. 

An.  Dso.  Vol.  LV— 9 
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Upon  this  eyidence,  the  court  was  asked  to  instract  the  jniy 
as  follows: 

"  6.  That  if  the  jury  find  from  the  evidence  in  this  case,  that 
said  paper,  purporting  to  be  the  will  of  said  James  McGee,  was 
signed  for  him  by  another  person,  they  will  find  for  the  defend- 
ants, unless  they  further  find  that  the  person  so  signing  the  name 
of  the  said  James  McGee  subscribed  his  or  her  name  as  a  wit- 
ness to  said  paper,  purporting  to  be  a  will,  and  also  state  that 
he  or  she  subscribed  the  said  James  McG^e's  name  at  his  re- 
quest. 

"  7.  Unless  the  juiy  believe  from  the  evidence  that  the  writing 
offered  as  the  will  of  James  McGee  was  signed  by  him,  as  hia 
last  will  and  testament,  or  that  he  had  it  signed  by  some  other 
person  by  his  direction  and  in  his  presence,  and  that  such  per- 
son signing  by  his  direction  subscribed  his  or  her  own  name  as  a 
witness  to  the  said  writing,  stating  that  he  or  she  subscribed  the 
testator's  name  at  his,  testator's,  request,  said  writing  is  not 
duly  signed  and  attested  as  a  will  according  to  the  law  of  this 
state."  The  words  following  were  added  by  the  court:  ''But 
the  vdll  is  not  thereby  void,  but  voidable  only." 

The  fifth  section  of  the  statute  concerning  wills  declares  that 
"  every  person  who  shall  sign  the  testator's  name  to  any  will 
by  his  direction  shall  subscribe  his  own  name  as  a  witness  to 
such  vrill,  and  state  that  he  subscribed  the  testator's  name  at  his 
request."  The  instructions  the  court  refused  to  give  as  set 
forth.  It  gave  the  seventh  instruction,  with  the  addition 
thereto  as  above.  It  was  under  this  statute  that  the  above  in- 
structions were  asked. 

It  becomes  necessary,  therefore,  for  this  court  to  state  our 
opinion  in  regard  to  this  statute. 

We  consider  this  section  of  the  act  concerning  wills  as  man- 
datory, not  merely  directory;  and  that  the  failure  of  the  person 
who  subscribes  the  testator^s  name  by  his  direction  to  any  such 
will  to  subscribe  his  name  thereto  as  a  witness,  stating  that  he 
subscribed  the  testator's  name  at  his  request,  is  a  &tal  defect  in 
the  execution  of  a  will. 

Under  this  view  of  the  law,  then,  the  court  below  erred  in 
refusing  to  give  the  instruction  above  set  forth.  The  seventh 
instruction  should  have  been  given  vrithout  the  addition  thereto 
by  the  court,  which  addition  renders  the  instruction  unintelligi* 
ble.    We  know  nothing  about ''  voidable  wills." 

The  judgment  below  is  reversed,  and  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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ExBCunoN,  PuBUOATiON,  AND  Attisxatioii  ot  Wilub:  See  the  following 
eases  and  notes,  where  the  rabject  is  fully  discQased:  Cheffee  v.  BapiUt  MiS" 
sionary  Oonv.,  40  Am.  Dec.  225;  CaveU's  Appeal,  42  Id.  262;  Waller  ▼.  Wal- 
ler.  Id.  664;  Rutherford  v.  Eutherfard,  43  Id.  644;  Orabill  v.  Barr,  47  Id. 
418;  Bay  v.  Bill,  49  Id.  647;  PoUa  v.  House,  50  Id.  329;  Clifton  v.  Murray, 
Id.  411;  Oreenough  v.  G^reenou^^A,.  51  Id.  667;  Conoerae  v.  Converse,  62  Id.  58; 
Rouer  ▼.  FranHin,  Id.  97;  Xa  (Trave  v.  3fer^,  Id.  689. 

Tbk  kulb  of  tux  p&incipal  GA8X  ID  reference  to  the  signing  of  testator*^ 
name  by  a  party  at  his  direction,  and  the  necessity  of  the  latter  witnessing 
the  same,  and  stating  that  the  signing  was  done  at  the  reqnest  of  the  tes- 
tator, was  followed  and  affirmed  in  the  following  cases:  St,  Louis  Hospital 
Association  v.  Williams,  19  Mo.  612;  NoHhcut  v.  Northeut,  20  Id.  268;  Sknp- 
son  Y.  Simpson,  27  Id.  288;  CatleU  ▼.  CaOeU,  66  Id.  341. 


Habnet  v.  Dxjtoheb. 

[15  HnsouBX.  89.] 

TkusTKX  ov  EZFBBSS  TRUST  is  a  person  in  whose  name  a  oontraot  is  made 

for  the  benefit  of  another. 
r&csTEE  OF  Express  Trust  may  Prosecutk  Action  in  behalf  of  the  tmst 

iu  his  own  name. 
Wbxk  Gauss  of  Acnox  is  Such  That  Oriodval  Administrator  might 

HATE  Sued  in  his  representative  character,  the  right  of  action  devolves 

upon  the  administrator  de  bonis  non  of  the  intestate,  and  not  upon  the 

repreeentatives  of  the  original  adminiBtrator 

AonoN  brought  by  plaintiff  as  administrator  de  bonis  non 
oi  Duty's  estate,  on  a  written  contract  executed  by  Dutcher 
and  Dutcher,  the  defendants,  to  J.  F.  Darby,  administrator  of 
the  estate  of  Milton  Duiy.  The  contract  was  founded  upon  the 
hiring  and  conditional  return  of  a  slave  belonging  to  the  estate. 
Darby  resigned  as  administrator  before  the  contract  matured. 
The  defendants  failed  to  return  the  slave  at  the  stipulated  time, 
wherefore  plaintiff  brought  suit  upon  the  contract,  and  for  the 
▼alue  of  the  slave.  Defendants  demurred  to  the  plaintiff's  com- 
plaint, on  the  ground  that  the  plaintiff  had  not  the  legal  capacity 
to  have  or  maintain  the  action.  The  demurrer  was  sustained, 
judgment  "^vas  rendered  in  favor  of  the  defendants,  and  plaintiff 
appealed. 

Eamey,  for  the  plaintiff. 
Kaason,  for  the  defendants. 

By  Court,  Soott,  J.  As  to  the  point  made  under  the  new 
code  of  procedure,  that  the  action  must  be  prosecuted  in  the 
name  cf  the  real  pariy  in  interest,  and  that  consequently  the 
suit  may  be  brought  in  the  name  of  the  administrator  de  bonii 
non,  he  being  now  the  real  party,  it  may  be  observed  that  the 
statute  allows  the  trustee  of  an  express  trust  to  sue  in  his  own 
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name.  A  person  wifh  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another  is  a  trustee  of  an  express  trust. 
The  promise,  then,  being  made  to  Darby,  the  former  adminis- 
trator, he  is  either  entitled  to  the  benefit  of  it  in  his  own  right, 
or  he  is  trustee  for  others.  If  he  is  trustee,  the  suit  may  be 
brought  in  his  name,  for  those  who  are  entitled  to  the  money. 
[f  the  contract  was  made  to  him  in  his  own  right,  he  is  also  the 
proper  person  to  sue. 

The  case  of  Hirst  y.  SmUh,  7  T.  B.  182,  maintains  the  doc- 
trine that  when  the  cause  of  action  is  such  that  the  first  admin- 
istrator may  sue  in  his  representative  character,  the  right  of 
action  deyolyes  upon  the  administrator  de  bonifi  non  of  the  in- 
testate. Thus  understood,  it  is  sustained  by  the  case  of  Caihr 
erwdod  y.  Chabaud,  1  Bam.  &  Cress.  150.  But  all  the  author- 
ities show  that  Darby  could  not  have  sued  on  the  contract  now 
in  controversy,  in  his  representative  character.  None  will  main- 
tain that  in  an  action  by  Darby,  on  the  agreement  under 
consideration,  a  profert  of  his  letters  testamentary  would  have 
been  necessary.  This  would  seem  to  be  the  test,  whether  a 
suit  is  in  his  own  right  or  in  his  representative  character.  When 
the  property  in  any  of  the  effects  of  the  deceased  has  been 
changed  by  the  original  executor  or  administrator,  and  has 
vested  in  him  in  his  individual  capacity,  such  effects  will  go  to 
his  own  administrator  or  executor,  and  not  to  the  administrator 
de  bonis  non.  In  Drue  v.  Bayley,  2  Freem.  392, 402,  an  adminis- 
trator made  an  underlease  of  the  intestate's  term  of  years,  reserv- 
ing rent  to  himself  with  a  covenant  to  pay  him  rent,  and  died;  it 
was  holden  that  his  executor,  and  not  the  administrator  de  bonis 
non,  should  have  the  rent.  The  same  principle  as  to  the  person 
in  whose  name  the  suit  should  be  brought  on  a  contract  some- 
what similar  was  maintained  in  the  case  of  SkeffingUm  v.  White^ 
hurst,  3  You.  &  GoU.  1,  and  affirmed  in  the  house  of  lords.  So, 
where  one  died  intestate,  and  his  son  took  out  administration  to 
him,  and  received  part  of  a  debt,  being  rent  in  arrear.to  the  in- 
testate, and  accepted  a  promissory  note  for  the  residue,  and 
then  died  intestate,  it  was  held  that  this  acceptance  of  the  note 
was  such  an  alteration  as  vested  in  the  son,  and  therefore  on  his 
death  it  should  go  to  his  administrator,  and  not  to  the  admin- 
istrator de  bonis  non.  In  the  case  of  Boyd  v.  Sloan,  2  Bailey  L. 
811,  an  executor,  acting  under  a  will  which  was  afterwards  set 
aside,  leased  the  lands  of  his  supposed  testator  for  a  year,  and 
the  tenant  enjoyed  the  demised  premises  without  interruption. 
It  was  held  that  neither  the  administrator,  subsequently  ap* 
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pointed,  nor  the  heir  of  the  intestate,  oould  mftiTitnin  an  action^ 
but  that  the  suit  shotild  be  brought  in  the  name  of  the  execa* 
tor,  he  haTing  made  the  contract.  That  although  the  executor 
may  be  thus  sfyled,  in  the  body  of  the  note,  and  it  made  paja* 
ble  to  him  as  executor,  still  he  and  his  personal  representatives 
must  alone  sue  npon  it.  That  the  term  "  executor  or  adminia- 
trator "  is  a  mere  descriptio  personcB. 
The  other  judges  concnrring,  the  judgment  is  affirmed. 


AcTiov  lOB  PoflSBBioH  or  TRUST  FuND  OK  PBOFiBTr. — A  tnoftee  is  rs» 
glided  tm  the  legal  owner,  and  having  the  poMeesion  of  real  estate,  or  th« 
eeoBtmctiye  poneision  of  personal  property;  he  may  maintain  an  action  of 
trespass,  and  he  may  sae  at  law  to  reoover  a  debt  for  the  use  of  the  party  ben- 
eficially interested.  Indeed,  the  rale  seems  to  be  general  that  the  remedy  at 
law  IS  witii  him  in  all  esses  conoeming  the  tnxst  property  or  fond:  C&mmU^ 
mtmen  ▼.  Waiier,  38  Am.  Deo.  483;  ffueiabm  r.  fitf/ln^s^,  50  Id.  189; 
SOkeett  ▼.  Pabody,  38  Id.  132. 

ApiiiiriSTBATOBS  DX  BoNis  NoN,  PowKRS  OF:  See  Wiffgin  ▼.  SweU^  39  Am* 
Dec  716;  Sheets  v.  Pahody,  38  Id.  132;  StvMtfield  ▼.  McJiaven,  43  Id.  502» 
and  notes  to  same  cases. 

Ths  fkincipal  cask  was  AFWiBXED  In  RogerB  v.  OomeU^  51  Mo.  460,  oi» 
the  point  that  a  tmstee  of  an  express  trost  coald  bring  an  action  in  his  ow» 
M  8iaU  V.  Moore,  19  Id.  371;  MeComa*  v.  Insuranoe  Co,^  60  Id.  67fi. 


Reed  v.  Yaughan. 

[16  HlMOTJBI,  187.] 

UviTED  Statu  Ck)uitTs,  thouoh  Possessing  Limited  JiTBiBDianoN  by  tb« 
intendment  of  law,  stand  npon  the  same  footing  as  courts  of  record  off 
general  jurisdiction. 

JuDOMSNTB  OF  Unitkd  Statxs  Courts  oan  NOT  BB  Impbaohbd  for  irregulari- 
ties or  error  in  a  collateral  proceeding;  they  can  only  be  vacated  on  mo» 
tion  in  the  courts  in  which  they  were  rendered,  or  reversed  for  error  in  an 
appellate  jurisdiction. 

Iir  Plsabino  Judomznt  ob  Deobze  ot  Unitid  States  Coubt,  no  more 
necessity  exists  for  showing  the  facts  which  confer  jurisdiction  than  a. 
plea  of  judgment  of  the  highest  tribunal  known  to  the  Imt. 

AU.  PBE8UMFTION8  WhICH  ABE  InDULOBD  IK  FaTOB  OF  SOPEBIOB  TbIBU- 

BAL8  of  general  jurisdictions  an  equally  extended  to  courts  of  the  United 
States. 

CeBTIFIGATE   of    DiSOHABOB    in    BaNKBUFTCT    CAN    NOT   BE    IMPEACHED  by 

pleading  facts  which  show  that  the  court  by  which  the  certiiicatD  waa 
granted  had  no  jurisdiction  over  the  application  for  the  discharge. 

ClBiEIFIGATB    OF    DlSOBABOE    IN    BaNKKUFTOT    IB   CONOL08IVB,    unleSS   im* 

peaohed  for  fraud. 

Injunotxok.     Beed,  while  a  resident  of  Washington,  D.  C, 
filed  his  petition  in  bankruptcy,  and  four  months  afterwards  a- 
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decree  was  rendered  in  the  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  granting  him  a  certificate  of  discharge 
in  bankruptcy.  On  his  return  to  St.  Louis,  Vaughan  endeav- 
ored to  collect  a  judgment  which  had  been  obtained  against 
Heed  prior  to  his  discharge  in  bankruptcy.  Beed  contested  it, 
and  sued  out  an  injunction.  On  demurrer  to  the  bill  by  the  de- 
fendant the  injunction  was  dissolved.  The  case  then  went  up  on 
appeal  (10  Mo.  447),  and  the  judgment  below  was  reversed. 
The  case  being  returned  to  the  lower  court,  defendant  demanded 
proof  of  the  plaintiff's  discharge  in  bankruptcy,  denied  the 
same,  and  contended  that  if  a  discharge  had  been  granted  it 
was  illegal  and  void,  and  that  the  judgment  sought  to  be  en- 
forced did  not  appear  in  plaintiff's  schedule,  as  it  had  been 
obtained  after  the  application  for  discharge  had  been  made. 
Plaintiff  offered  in  evidence  the  certificate  of  discharge,  but  it 
was  rejected.  The  bill  for  injunction  was  dismissed,  and  pLunt^ 
iff  appealed. 

A,  ff,  Buckner,  for  the  plaintiff. 

Todd,  for  the  defendant. 

By  Court,  Soott,  J.  This  cause  involves  the  force  and  effect  of 
a  certificate  in  bankruptcy,  under  the  laws  of  the  United  States. 
The  precise  question  is,  whether  a  certificate,  relied  on  as  a  defense 
against  the  debt  due  by  the  bankrupt,  the  creditor  can  impeach 
by  pleading  facts  which  show  that  the  court  by  which  the  cer- 
tificate was  granted  had  no  jurisdiction  of  the  application  for 
a  discharge,  even  though  the  facts  may  appear  upon  the  face  of 
Che  record  which  gives  the  court  jurisdiction.  The  courts  of  the 
United  States,  though  possessing  a  limited  jurisdiction,  yet,  in 
the  intendment  of  law,  stand  upon  the  same  footing  as  courts  of 
record  of  general  jurisdiction.  All  the  presumptions  which  are 
indulged  in  favor  of  superior  tribunals  of  gener^  jurisdiction  are 
equally  extended  to  the  courts  of  the  United  States.  In  plead- 
ing a  judgment  or  decree  of  one  of  those  courts,  there  is  no 
more  necessiiy  for  showing  the  facts  which  confer  jurisdiction 
than  in  a  plea  of  judgment  of  the  highest  tribunal  known  to  the 
law.  Their  judgment  can  not  be  impeached  for  irregularity  or 
error  in  a  collateral  proceeding;  they  can  only  be  vacated  on 
motion,  in  the  courts  in  which  they  are  rendered,  or  reversed 
for  error  in  an  appellate  jurisdiction.  The  bankrupt  act  makes 
the  proceedings  in  bankruptcy  records.  The  fourth  section  of 
that  act  prescribes  that  the  discharge  and  certificate,  when  duly 
granted,  shall  in  all  courts  of  justice  be  deemed  a  full  and  com- 
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plete  discharge  of  all  debts,  etc.,  and  shall  and  may  be  pleaded 
as  a  full  and  complete  bar  to  all  suits  brought  in  any  court  of 
jurisdiction  "whateyer,  and  the  same  shall  be  conclusive  evidence, 
of  itself,  in  favor  of  such  bankrupt,  unless  the  same  shall  be 
impeached  for  fraud,  or  some  willful  concealment  by  him  of 
his  property,  etc.  If  it  is  competent  for  congress  to  enact  bank* 
rupt  laws,  the  force  and  effect  of  a  discharge  and  certificate  un- 
der the  laws  may  be  declared  by  such  enactment.  When  the 
statute  declares  that  a  certificate  shall  be  conclusive,  of  itself, 
in  favor  of  a  bankrupt,  unless  impeached  for  fraud,  it  is  equiva- 
lent to  saying  that  nothing  in  impeachment  of  the  certificate 
shall  be  pleaded  but  fraud.  The  expression  of  one  cause  for  its 
avoidance  is  an  exclusion  of  all  others.  If  the  words  '*  duly 
granted"  authoiize  an  inquiry  into  the  facts  which  give  juris- 
diction to  the  court  granting  the  certificate,  then  the  law  enacts 
the  solecism  that  a  writing  may  be  impeached,  but  if  it  is  not 
overthrown  in  the  attempt,  then  it  shall  be  conclusive.  This  is 
a  strange  sort  of  conclusiveness.  What  avail  is  the  conclusive* 
ness  to  the  party,  if  he  is  only  to  have  the  effect  of  it  after  an 
unsuccessful  effort  to  avoid  his  instrument  ?  But  what  authority 
18  there  in  the  law  for  limiting  the  inquiry,  under  the  words 
*' duly  granted,"  to  the  facts  on  which  jurisdiction  is  founded? 
If  it  authorizes  an  investigation  into  one,  it  equally  authorizes 
an  investigation  into  all  matters  in  which  there  may  have  been 
irregularify;  so  the  law,  in  effect,  is  repealed,  and  an  instrument 
which  is  made  conclusive  evidence  of  itself  is  only  allowed  its 
effect  after  it  has  successfully  resisted  all  efforts  to  overthrow  it. 
This  view  of  the  effect  of  a  certificate  is  not  supported  by 
authority.  In  the  case  of  Rowan  v.  Eolcomb,  16  Ohio,  463,  it 
was  held  that  it  was  not  necessary  that  the  certificate  should  be 
pleaded,  with  all  the  facts  and  proceedings  necessary  to  give  the 
court  jurisdiction.  That  it  is  a  complete  bar  to  all  suits  for  a 
debt  embraced  within  it,  unless  impeached  for  fraud.  The  casd 
of  SackeU  v.  Andross,  5  Hill,  327,  is  disregarded,  and  the 
court  say:  ''We  do  not  hold  the  district  court  of  the  United 
States  to  be  a  court  of  local,  limited  jurisdiction  in  such  sense 
that,  to  give  validity  to  its  orders  or  decrees  as  a  plea  in  bar, 
it  is  necessary  in  the  plea  to  allege  all  the  facts  and  proceed- 
ings necessaiy  to  confer  jurisdiction.  The  district  court  is  a 
court  of  record,  created  under  the  powers  of  the  constitution 
of  the  United  States,  having  jurisdiction  in  matters  of  bank- 
ruptcy by  act  of  congress.  Matters  of  bankruptcy,  by  the  act, 
are  conferred  upon  the  district  court  as  part  of  its  general  juria 
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diction;  and  on  pzinciple,  its  orders  of  final  disohaige  may  be 
pleaded  precisely  as  the  judgments  and  decrees  of  any  court  of 
general  jurisdiction."  So  in  the  case  of  While  ▼.  EoWy  3  Mc- 
Lean,  291,  the  objection  was,  that  the  plea  did  not  set  out  the 
proceedings  under  which  the  bankruptcy  was  decreed.  It  was 
held  that  the  plea  was  good — ^that  it  was  not  necessary  to  set  out 
more  than  the  certificate  and  discharge  duly  authenticated. 
The  law  makes  these  eyidence,  and  conclusive  evidence,  unless 
impeached  for  fraud.  In  the  case  of  IngaUs  v.  Savage,  4  Pa.  St 
224,  it  was  determined  that  the  discharge  and  certificatit  are  a 
complete  bar  when  pleaded,  unless  avoided  for  fraud.  The 
court  says:  "  The  path  is  thus  plainly  and  distinctiy  marked  for 
courts,  and  it  would  be  useless  and  unwise  to  wander  either  to 
the  right  or  to  the  left."  The  cases  in  New  York  have  been  ex- 
amined, and  they  seem  to  be  founded  on  principles  not  in 
accordance  with  tiie  received  law  upon  this  subject.  It  would 
seem  to  be  a  rule,  established  in  the  jurisprudence  of  that 
state,  "that  the  jurisdiction  of  a  court,  whether  of  general  or 
limited  jurisdiction,  may  be  inquired  into,  although  the  record 
of  the  judgment  states  facts  giving  it  jurisdiction.  No  court 
nor  officer  can  acquire  jurisdiction  by  the  mere  assertion  of  it, 
or  falsely  alleging  the  existence  of  facts  on  which  the  jurisdic- 
tion depends:"  Harrington  v.  People,  6  Barb.  607.  How  many 
of  the  proposition,  outside  of  that  state,  would  not  be  willing  to 
indorse  this  principle,  and  as  its  influence  has  operated  in  pro- 
ducing the  decisions  relied  on,  those  decisions  can  not  receive 
the  sanction  of  courts  which  deny  the  principles  on  which  they 
are  founded. 

The  case  of  SackeU  v.  Androea,  6  Hill,  827,  which  is  mostiy 
relied  on,  is  decided  without  reference  to  the  provisions  of  the 
bankrupt  law,  in  relation  to  the  effect  of  dischaiges.  In  the 
case  of  Ruckman  v.  CoweU,  1  N.  Y.  605,  the  opinion  of  a  single 
judge  is  expressed.  In  Stephens  v.  Ely,  6  Hill,  607,  the  opinion 
of  the  court  is  delivered  by  Nelson,  and  he  kindly  refers  the 
pleader  to  the  forms  under  the  insolvent  laws  before  officers  in 
the  country,  as  guides  in  impeaching  the  decrees  of  a  court  of 
general  jurisdiction.  The  distinction  taken  by  the  judge  be- 
tween cases  of  voluntary  and  involuntary  bankruptcy  under  the 
act,  it  seems  is  difficult  to  be  maintained.  The  congress  of 
the  United  States  had  the  power  to  pass  the  voluntary  clause  of 
the  bankrupt  law.  Its  authority  to  do  so  has  been  sustained 
by  the  supreme  court  of  the  United  States.  If  there  is  power 
to  pass  such  a  clause,  then  a  power  exists  to  declare  the  foroe 
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ud  ejffect  under  it.  Now  if  the  law  gives  the  same  effect  to  the 
eertificate,  whether  obtained  tinder  the  Yolontaiyor  involuntaij 
proTisioQS,  and  it  is  admitted  to  be  conclusiYe  and  unimpeach- 
able when  given  under  the  involuntary  clause,  on  what  principle, 
then,  can  it  be  impeached  when  granted  under  the  voluntary 
clause?  The  asserting  of  such  a  distinction  seems  like  giving 
up  the  controversy. 

The  point  made  as  to  the  manner  of  serving  the  execution 
can  not  be  maintained.  This  was  a  proceeding  in  chancery, 
and  the  rules  established  in  relation  to  the  preparation  of  causes 
for  this  court,  in  trials  at  common  law,  have  never  been  re- 
garded as  applicable  to  proceedings  in  chanoeiy. 

The  conflict  of  laws  in  the  references  relate  to  foreign  judg- 
ments. The  other  judges  concurring  herein,  the  injunction  is 
perpetuated. 

United  States  Coubtb,  Jubisdiotion  of. — JnTisdiction  of  the  United 
States  courts  will  be  preeumed  where  nothing  appears  to  the  contrary:  Thorns 
V  Southard,  26  Am.  Dec.  467.  Circtiit  court  of  the  United  States  is  neither 
a  foreign  court  nor  a  court  of  inferior  jurisdiction.  It  is  entitled  to  at  least 
M  much  rsepect  as  a  court  of  a  sister  state,  and,  within  tiie  limits  prescribed 
to  it,  has  a  jurisdiction  as  unoontroUed  as  that  of  any  court  whatever,  both 
at  law  and  in  chancery:  Town  of  8t,  AUkom  v.  Bush^  23  Id.  246.  District 
court  of  the  United  States  is  of  special  and  limited  jurisdiction,  and  its  judg- 
ment will  be  deemed  void  unless  the  record  shows  that  it  had  jurisdiction: 
Ctasev.  rooUsy,  32  Id.  64. 

JuDOKXNTS  OF  Unitbd  States  Coubts. — ^A  judgment  of  a  circuit  court  of 
the  United  States  is  entitled  to  as  much  credit  as  the  judgment  of  a  state 
cofuirt.  It  has  the  same  credit,  validity,  and  effect  in  every  other  court 
within  the  United  States  as  it  has  in  the  court  where  rendered:  Dudley  v. 
Lindaeff,  60  Am.  Dec  622;  Whitney  v.  WaUh,  48  Id.  690;  Tarbell  v.  Origgs, 
28  Id.  670;  Larrabee  v.  Talbot,  46  Id.  637,  and  notes. 

CEmmoATS  OF  Dischaboe  in  Bakkbuptcy,  Effect  of. — ^Bsnkmpt  act 
of  1841  merely  arms  the  bankrupt  with  perfect  defense  against  all  debfe  dis- 
charged by  the  certificate,  obtained  in  pursuance  of  that  act,  but  it  does  not 
restrain  the  creditor  of  such  bsnkrupt  from  suing  him:  Cogbum  v.  Spence,  60 
Am.  Deo.  140;  3finot  v.  Thaeher,  41  Id.  444,  and  notes. 

Pabsags  of  United  States  Bakebuft  Act,  Effect  of,  on  state  insolvent 
kwB  aad  proceedings  thereunder:  See  Larrabee  v.  Talboi,  46  Am.  Dec  637; 
Mmot  ▼.  Thaeher,  41  Id.  444;  Norton  ▼.  Cook,  23  Id.  363,  and  notes. 


Leteensdobfeb  v.  Delfhy. 

[16  UmBOUE^  160.] 

fknmn  sbould  Bkfobcb  CoNTBACfrs  and  conveyances  of  the  partiM»  and 
not  make  or  alter  them. 
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Eqvm  WILL  Cobkbct  Mistake,  either  m  to  fact  or  law,  made  by  the 
dxaftsman  of  a  oonyeyanoe  or  other  instminent  which  doee  not  fulfill 
or  which  violates  the  manifest  intention  of  the  parties  to  the  agreement. 

In  Okdeb  to  Estabush  Mistake  in  an  instrument,  it  is  sufficient  to  show 
that  the  parties  had  agreed  to  accomplish  a  particular  object  by  the  in- 
strument to  be  executed,  and  that  the  instrument  as  executed  is  insuffi- 
cient to  efifect  the  object 

PowsB  OF  Court  of  Equitt  to  Refobm  an  instrument  which  by  reason 
of  a  mistake  fails  to  execute  the  intention  of  the  parties,  is  unquestion- 
able. And  this  power  is  vested  whether  the  instrument  to  be  reformed 
is  an  executory  or  an  executed  agreement;  nor  is  it  material  whether  the 
proceeding  is  by  bill  to  oorrecjb  the  mistake,  or  the  mistake  is  set  up  in 
the  answer  by  way  of  defense. 

Word  '*  Heirs**  in  Deed  is  necessary  to  pass  a  fee  simple. 

Appeal.     The  facts  are  stated  in  the  opinion. 
OayiU,  for  the  plaintiff. 

By  Court,  Gamble,  J.  Foumier,  an  old  inhabitant  of  Caron- 
delet,  conveyed  all  his  properly,  real  and  personal,  to  his  son- 
in-law,  Denoyer;  the  only  consideration  of  the  conveyance 
being  a  covenant  of  the  son-in-law,  contained  in  the  same  deed, 
by  which  he  bound  himself  to  maintain  his  father-in-law  and 
mother-in-law  "  during  their  lives,  with  good  and  sufficient  food 
and  clothing,  in  sickness  and  in  health;  furnish  them  with  a 
horse  and  cart,  and  give  them  at  all  times  free  access  to  the 
property  conveyed  for  their  own  use  so  long  as  they  might  live, 
and  that  during  that  time  he  would  not  convey  the  properly 
to  any  other  person." 

A  year  after  this  conveyance,  the  parties  executed  another  in- 
strument, in  which  they  recite  the  substance  of  the  previous 
conveyance,  and  then  say,  "  which  said  deed  and  the  covenants 
therein  contained,  the  said  parties  find  to  operate  to  their  preju- 
dice and  against  their  interests,  in  consideration  whereof,  as  well 
as  for  divers  other  good  causes  them  thereunto  moving,  the  said 
Francis  Denoyer,  on  his  part,  hereby  abandons,  relinquishes, 
and  quitclaims  to  all  the  property  in  the  aforesaid  deed  de- 
scribed, unto  the  said  Francis  Foumier,  and  the  said  Francis 
and  Josette,  his  wife,  do  hereby  release  and  discharge  the  said 
Denoyer  from  the  further  performance  of  each  and  every  one  of 
the  covenants  entered  into  in  the  aforesaid  deed." 

The  futher-in-law,  on  the  next  day  after  this  last  instrument 
was  exeuuted,  conveyed  a  part  of  the  same  property,  but  not 
the  properly  now  in  question,  to  his  son-in-law,  Denoyer,  by 
deed  with  general  warranty.  Foumier,  the  father-in-law,  con- 
tinued in  j^ssession  of  the  premises  in  question  for  some  two 
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years,  and  then  sold  and  convejed  the  property,  under  which 
conyeyance  the  possession  has  ever  since  been  held. 

The  plaintiff  claims  by  deed  from  Denoyer,  the  son-in-law, 
made  more  than  nineteen  years  after  the  instrument  by  which 
they  attempted  to  rescind  the  first  conveyance;  and  the  whole 
force  of  the  plaintiff's  claim  is,  that  there  are  no  words  of  in- 
heritance in  the  reconveyance  from  Denoyer  to  Foumier,  and 
therefore  Denoyer  retained  the  reversion  after  a  life  estate  con- 
veyed to  Foumier. 

It  was  plainly  the  intention  of  the  parties,  when  the  first  deed 
was  executed,  that  the  use  of  the  property  should  be  enjoyed 
by  both  Foumier  and  his  wife  during  their  lives,  for  so  is  the 
covenant  of  Denoyer  in  that  deed.  If  the  conveyance  by  De- 
noyer only  vested  in  Foumier  a  life  estate  in  the  property,  it 
was  less  than  the  parties  supposed  was  already  in  Foumier  and 
his  wife,  and  so,  according  to  this  construction  of  the  instru- 
ment, Denoyer  being  entirely  discharged  from  his  covenants  by 
plain  and  effectual  words,  would  get  the  fee  simple  in  the  whole 
property  after  the  death  of  Foumier  for  no  consideration  what- 
ever. 

It  is  the  province  of  a  court  to  enforce  the  contracts  and  con- 
veyances of  the  parties,  and  not  to  make  or  alter  them;  but  it 
is  the  duty  of  the  court  to  enforce  the  contract  which  was  really 
made,  and  when  by  mistake  that  contract  is  not  expressed  in 
such  terms  as  to  h::;Te  the  force  and  effect  that  the  parties  in- 
tended it  should  have,  then  it  is  the  clear  duty  of  the  court  to 
\V)rrect  the  mistake  in  the  instrument.  The  supreme  court  of 
the  United  States,  in  Hunt  v.  Bousmanier^B  Adm'r^  1  Pet.  13, 
say:  **  There  are  certain  principles  of  equity  applicable  to  this 
question,  which  as  general  principles  we  hold  to  be  incontro- 
vertible. The  first  is,  that  where  an  instrument  is  drawn  and 
executed,  which  professes  or  is  intended  to  carry  into  execution 
an  agreement,  whether  in  writing  or  by  parol,  previously  entered 
into,  but  which  by  mistake  of  the  draftsman,  either  as  to  fact 
or  law,  does  not  fulfill  or  which  violates  the  manifest  intention 
of  the  parties  to  the  agreement,  equity  will  correct  the  mistake 
so  as  to  produce  a  conformity  of  the  instrument  to  the  agree- 
ment." 

In  the  present  case,  there  is  no  necessity  for  going  out  of  the 
instrument  executed  between  these  parties,  in  order  to  ascertain 
their  intention,  in  making  the  second  conveyance  and  the  agree- 
ment between  them  which  the  instrument  was  designed  to  exe- 
cute.    They  refer  to  the  first  conveyance  and  recite  its  pro- 
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visioxis.  It  had  two  parts — the  firsts  the  oonyeyanoe  to  Denoyer 
of  all  Fomnier's  property;  the  second,  ihe  coTenants  to 
Denoyer  to  support  Foumier  and  wife,  etc.  They  say  in  the 
second  instrument,  as  the  consideration  upon  which  it  was 
made,  that  the  previous  "deed  and  the  covenants  therein 
contained,  the  parties  found  to  operate  to  their  prejudice  and 
against  their  interests,"  therefore  they  execute  the  second. 
This  second  instrument  relinquishes  and  quitclaims  to  Founder 
all  the  property,  and  releases  Denoyer  from  all  his  covenants. 
The  first  deed,  as  a  conveyance  of  prof^erty,  could  not  operate  to 
the  prejudice  or  against  the  interests  of  Foumier;  nor  did  the 
covenants  of  Denoyer  oi>erate  to  the  prejudice  or  against  the  in- 
terests of  Foumier.  But  the  deed,  as  a  conveyance,  operated 
to  the  prejudice  of  Foumier,  and  the  covenants  to  the  prejudice 
of  Denoyer.  It  is  perfectly  apparent  that  the  parties  had  agreed, 
in  order  to  free  themselves  from  this  mutual  prejudice,  to  rescind 
the  instrument  which  thus  injuriously  affected  the  interests  of 
each,  and  if  the  terms  employed  in  the  second  instrument  have 
not  the  effect  of  reinstating  them  in  all  their  former  rights,  and 
freeing  them  from  all  the  burdens  imposed  by  the  first,  it  does 
not  fulfill  their  intention,  because  of  a  mistake  in  drawing  it 

If  words  of  inheritance  were  necessary  in  order  to  reinvest 
Foumier  with  the  fee  simple  of  the  land  which  had  been  con- 
veyed to  Denoyer,  then  such  words  were  omitted  by  mistake.  It 
is  not  necessary,  in  order  to  establish  a  mistake  in  an  instrument, 
that  it  shall  be  shown  that  particular  words  were  agreed  upon 
by  the  parties  as  words  to  be  inserted  in  the  instrument.  It  is 
sufficient  that  the  parties  had  agreed  to  accomplish  a  particular 
object  by  the  instrument  to  be  executed,  and  that  the  instrument 
as  executed  is  insufficient  to  effectuate  their  intention. 

The  power  of  a  court  of  equity  to  reform  an  instrument,  which 
by  reason  of  a  mistake  fails  to  execute  the  intention  of  the  parties^ 
is  unquestionable.  It  is  not  material  whether  the  instrument 
is  an  executory  or  an  executed  agreement;  nor  is  it  material 
whether  the  proceeding  is  directly  by  bill  to  correct  the  mistake  or 
the  mistake  is  set  up  in  the  answer  by  way  of  defense:  OiUespis 
V.  Moon,  2  Johns.  Ch.  685  [7  Am.  Dec.  559] ;  Wadsworth  v.  Wen- 
dell,  5  Id.  224;  Biginboiham  v.  Burnet,  Id.  184;  Chamberlain  v. 
Thompson,  10  Conn.  244;  Wiser  v.  Blackly,  1  Johns.  Ch.  607; 
WkUe  V.  Wilson,  6  Blackf.  448;  Newstm  v.  Bvfferlow,  1  Dev 
Eq.  883. 

Although  it  is  said  that  the  evidence  required  to  prove  a  mis- 
take when  it  is  denied  must  be  as  satisfactory  as  if  the  mistake 
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were  admitted,  yet  this  and  similar  remarks  of  judges,  however 
distingnished,  form  no  role  of  law  to  direct  courts  in  dispensing 
justice.  When  the  mind  of  a  judge  is  entirely  convinced  upon 
any  disputed  question,  whether  of  fact  or  law,  he  is  bound  to 
act  upon  the  conviction. 

In  the  present  case  the  evidence  is  stronger  than  the  testi- 
mony of  witnesses.  It  is  the  language  of  the  parties  themselves, 
in  the  very  instruments  executed,  and  in  which  the  mistake  is 
aUeged  to  exist. 

It  is  to  be  observed  that  the  question  whether  the  word 
"heirs'*  is  necessary  to  pass  a  fee  simple  is  not  discussed.  It  has 
been  so  long  settled  and  so  often  acted  upon  that  it  would  be 
improper  to  allow  it  now  to  be  disturbed.  Taking  that  part  of 
the  common  law  to  be  in  force  in  this  state,  we  do  not  think 
that  any  of  the  authorities  cited  by  .the  defendant's  coimsel 
bring  this  case  within  any  exception  to  the  rule  requiring  words 
of  inheritance  in  order  to  the  transmission  of  a  fee. 

Let  the  judgment  be  affirmed. 


Courts  of  Equitt  havs  Power  to  Cobkbct  Mistakes  ik  Dxtbotivb  Con- 
vxTAircKS,  whether  it  be  in  regard  to  a  common-law  or  statutory  reqniBite, 
where  the  mistake  is  undeniably  proved.  Where  it  is  clearly  shown  that  by 
reason  of  the  mistake  the  parties  did  not  effect  what  they  intended,  the  oourt 
will  perfect  their  intention:  Beanidey  v.  Knight,  33  Am.  Dec  193;  New- 
comer  ▼.  JTZine,  37  Id.  74;  W^JOm  ▼.  nenderwn,  38  Id.  120;  AfcNaughten 
▼.  Partridge,  Id.  731,  and  notes.  A  court  of  chancery  has  jurisdiction  to 
cancel  deed,  and  thereby  remove  a  cloud  from  the  complainant's  title, 
where  such  deed  is  prima  /ctcie  valid,  if  its  recitals  are  sustained:  Lyon  v. 
IlufUt  46  Id.  216;  but  equity  will  not  reform  a  contract  for  mistake  of  law 
where  there  is  no  mistake  of  fact:  LeaniU  v.  Palmer,  61  Id.  333.  Where  an 
attorney,  in  drawing  a  deed  by  which  a  father  conveys  a  life  estate  to  his 
daughter,  neglects  to  insert  *'  for  her  sole  and  separate  benefit,"  it  consti- 
tutes such  a  mistake  as  a  oourt  of  equity  wHl  relieve  against:  8Ume  v.  Hcde, 
62  Id.  186. 

Pabol  Evidshok,  when  ADwnasTBT.E  TO  EzFLAiK  Terms  of  Deed:  See 
Morton  v.  Jackson,  40  Am.  Dec.  107;  Bdidwhi  v.  Carter,  42  Id.  736;  Adame 
V.  WUeon,  46  Id.  240,  and  notes. 

The  frincipal  case  was  cited  in  Johneon  v.  Huston,  17  Mo.  68,  to  the 
point  that  a  party  to  an  instrument  might  show  by  parol  evidence  a  mistake 
in  the  instrument,  and  that  as  well  when  he  was  a  defendant  resisting  the  en- 
forcement of  a  contract  as  in  a  direct  proceeding  to  reform  it  and  correct  the 
mistake;  and  in  Cassidy  v.  Meteay,  66  Id.  629,  to  the  point  that  where  there 
is  '*  an  agreement,  whether  in  writing  or  by  parol,  previously  entered  into, 
hut  which,  by  mistake  of  the  draftsman,  either  as  to  fact  or  law,  does  not 
fulfill  or  which  violates  the  manifest  intention  of  the  parties  to  the  agree- 
ment, equity  will  correct  the  mistake  so  as  to  produce  a  conformity  of  the 
imtnunent  to  the  agreement.'* 
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Hill  v.  Mo 


:iM:<:i 


[16  Hbmoubi,  9M.] 

Pabtt  oav  hot  u  Plaintiff  and  Defendant  in  aame  action. 
AanoNBB  OAN  NOT  Maintain  Action  which  his  assignor  oonid  not  main- 
tain. 

PLAnrriFF  sued  the  defendant  to  recover  the  amount  due  on  a 
promissory  note  which  had  been  assigned  to  the  plaintiff^  The 
note  was  as  follows:  "Dollars,  $100.  St.  Louis,  August  13, 
1846.  Borrowed  and  received  of  Hugh  White,  jun.,  one  hun- 
dred dollars,  payable  on  demand.  (Signed)  J.  McPherson  & 
Co."  On  the  back  of  the  note  were  written  the  following  words, 
yiz. :  '*  For  value  received  I  assign  the  within  note  to  Britton  A. 
Hill,  and  order  that  amount  due  thereby  to  be  paid  Britton  A, 
Hill,  or  his  order.  (Signed)  Hugh  White,  jun."  McPherson 
and  White  were  partners  at  the  time  of  the  mftlring  and  the  in- 
dorsing of  the  note.  McPherson  signed  the  note  for  the  firm 
of  J.  McPherson  &  Co. ,  and  White  indorsed  it  to  Hill.  Judg- 
ment was  rendered  for  the  defendant,  and  plaintiff  appealed. 

Todd  and  Krum,  for  the  plaintiff. 

Hill,  for  the  defendant. 

By  Court,  Btlahd,  J.  From  the  facts  appearing  by  the 
statement  above,  the  question  arises  whether  an  assignee  of  a 
non-negotiable  note  can  maintain  an  action  at  law  against  the 
makers  of  the  note  when  the  assignor  himself  could  not. 

That  White,  the  assignor  and  payee  of  the  note,  which  is  not 
negotiable,  being  himself  one  of  the  firm  of  McPherson  &  Co., 
the  makers  of  the  note,  could  not,  at  law,  maintain  an  action  on 
this  note  against  the  makers,  that  is,  that  he  could  not  be  both 
plaintiff  and  defendant  in  the  same  suit  at  law,  is  a  proposition 
that  does  not  now  require  the  citation  of  authorities  to  support  it. 

Does  his  assignee  stand  in  a  better  attitude  ?  Section  4  of 
the  statute  concerning  bonds  and  notes.  Digest  of  1846,  p.  194, 
declares,  "that  the  nature  of  the  defense  of  the  obligor  oi 
maker  shall  not  be  changed  by  the  assignment,  but  he  may 
make  the  same  defense  against  the  bond  or  note,  in  the  hands 
of  the  assignee,  that  he  might  have  made  against  the  assignor." 

The  defense  mentioned  in  this  section  may  be  one  of  law  or 
of  fact.  It  may  exist  alone  in  the  incapacity  of  the  plaintiff 
legally  to  sue,  and  such,  we  think,  is  the  caee  now  before  us. 
We  can  not  see  how  the  assignor,  who  could  not  sue  himself, 
can  give,  by  his  assignment,  power  to  the  assignee  to  sue.    The 
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same  defense  is  giyen  against  each,  and  the  existence  of  the 
same  legal  defense  to  the  one,  sufficient  to  defeat  his  action, 
must  have  the  same  effect  against  the  other. 

We  therefore  leyerse  the  judgment  of  the  court  below,  my 
brother  judges  concurring  herein. 

PBB30N  OAK  MOT  BB  BOTH  PLAUVTITF  AND    DeVXVDAMT  IN  SaXV  CaUBK: 

Lnmgttan  ▼.  lAvingsUm,  12  Am.  Dec  684;  Peanon  ▼.  NeabU,  17  Id.  600; 
AOin  Y.  Shadbume,  25  Id.  121;  Canndl  v.  Woodward,  87  Id.  178. 

The  principal  case  was  citbd  in  CeUhoun  ▼.  AUfin^  48  Mo.  304,  to  the 
effect  that  where  the  makers  and  indorsers  of  a  note  were  firms  having  a  oom« 
mon  member,  the  assignee,  after  matarity,  of  the  indorser,  ooold  not  at  law 
sae  the  makers,  even  though  he  had  previously  been  payee  of  the  note  and 
claimed  as  snob. 


Hughes  v.  MoAlisteb  &  Go. 

[16  Mmouxz.  296.] 

Whku  One  having  Right  to  Pbopxbtt  Holds  Fobth  Anotkke  as 
BEING  OwNEB,  whereby  an  innocent  party  makes  advances  in  good 
faith,  the  former  can  not  complain  if  hia  right  should  be  postponed  to 
the  latter. 

Ojie  having  Claim  to  Pbomissobt  Notes  Patablb  to  Anotheb,  whose 
daim  is  evidenced  by  possession  alone,  can  not  safely  part  with  that 
possession  without  attaching  to  the  instruments,  in  some  way,  notice  of 
his  rights;  for  by  so  doing,  his  claim  is  postponed  to  a  subsequent  bona 
/de  assignee. 

Sfkngkb  Ball  recovered  judgment  against  Barlow  and  others 
upon  some  promissory  notes,  and  when  the  execution  was  re- 
turned several  claimants  appeared  for  the  fund,  viz. :  plaintiff's 
attorneys,  whose  daim  was  satisfied,  McAlister  &  Co.,  J.  S. 
Hughes,  Heiskell,  Dudley  &  Co.,  and  S.  T.  Marshall.  The 
contest  for  the  fund  lay  between  McAlister  &  Co.  and  the  three 
last-named  claimants.  McAlister  &  Co.  based  their  claim  on 
the  ground  that  the  suit  brought  by  Ball  was  for  their  use;  the 
other  parties  based  their  claim  on  the  ground  that  Ball  had 
made  a  bona  fide  assignment  of  the  judgment  to  them.  The 
evidence  showed  that  McAlister  &  Co.  consented  to  erase  their 
names,  and  to  the  suppression  or  concealment  of  their  interest 
in  the  notes  so  far  as  third  persons  were  concerned.  They  had 
so  much  confidence  in  Ball  as  to  put  the  suit  in  his  name  and 
place  him  before  the  community  as  the  owner  of  the  notes. 
One  of  the  firm  signed  the  attachment  bond  in  the  case,  in 
which  Ball  had,  with  their  knowledge,  made  an  affidavit  that  he 
was  the  owner  of  the  notes  and  the  money  due  to  him.     They 
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knew  that  Ball  was  endeayoiing  to  sell  the  notes  after  the  suit 
was  brought,  and  that  he  had  offered  them  at  a  heavy  discount. 
They  had  so  far  acquiesced  in  his  selling  the  notes,  as  to  require 
in  that  event  that  their  names  should  be  erased,  and  thej  were 
reminded  that  the  latter  had  been  done  when  the  suit  was 
brought.  It  was  under  this  state  of  the  case  that  the  notes 
were  transferred  to  the  plaintiffs.  On  the  trial,  the  court  held 
that  McAlister  &  Co.,  by  placing  the  notes  in  the  hands  of 
Ball,  did  not  relinquish  their  claim  either  to  the  notes  ox 
the  proceeds  thereof.  Judgment  for  the  defendants,  and  plaint- 
iff appealed. 

Olover  and  Campbell,  for  the  plaintiff. 

Field,  for  the  defendants. 

By  Court,  Scorr,  J.  We  are  satisfied  from  the  evidence  pre- 
served in  the  record,  that  McAlister  A  Co.  had  an  equitable 
right  to  the  proceeds  of  the  judgment  which  are  now  in  con- 
troversy. That  right  existed  prior  to  the  assignment  made  to 
Hughes,  and  must  be  enforced,  unless  McAlister  &  Co.  them- 
selves, or  by  their  attorney,  have  manifested  such  negligence 
and  inattention  to  the  interests  of  others,  as  will  induce  a  court 
to  postpone  their  priority  to  the  rights  of  those  subsequently 
acquired.  One  having  a  right  to  property,  like  that  now  the 
subject  of  dispute,  must  act  with  that  degree  of  caution,  in 
making  known  his  claim,  as  will  prevent  others,  in  ignorance 
of  their  rights,  from  innocently  making  advances  upon  the  faith 
of  it.  If  by  his  negligence,  men  acting  with  ordinary  prudence 
have  in  good  faith  obtained  a  right  to  the  properly,  he  can  not 
complain  if  he  should  be  postponed  to  them.  McAlister  &  Co. 
had  in  their  possession  the  notes  on  which  the  judgment  vras 
obtained;  they  might  have  sued  on  them  in  their  own  names; 
they  suffered  them  to  pass  out  of  their  hands;  their  names  as 
the  last  indorsers  to  be  erased;  suit  to  be  brought  in  the  name 
of  Ball;  they  become  sureties  in  the  attachment  bond,  in  which 
it  is  recited  that  the  suit  was  about  to  be  brought  in  the  name  of 
Ball,  without  any  intimation  that  it  was  for  their  benefit.  The 
attorney  who  brought  the  suit  is  so  informed  as  to  their  rights, 
that  he  told  one  of  the  parties  that  there  had  been  no  assign- 
ment since  the  suit  was  brought;  that  he  thought,  at  the  in- 
stitution of  the  suit,  the  notes  were  Ball's,  and  under  these  im- 
pressions actually  drew  the  assignments  which  have  given  rise 
to  this  controversy.  This  chain  of  circumstances  shows  such  a 
degree  of  negligence  on  the  part  of  McAlister  k  Co.  as  must 
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postpone  their  claims  to  those  of  the  innooent  assignees  who 
have  adTanoed  their  money  to  Ball  on  the  faith  of  this  paper. 
That  Ball  has  acted  faithlessly  towards  McAlister  &  Co.  can  not 
andl  them.  Others  should  not  be  visited  with  the  consequences 
of  their  misplaced  confidence.  When  one  has  a  claim  to  prom- 
issoiy  notes,  payable  to  another,  whose  claim  is  evidenced  by 
possession  alone,  he  can  not  with  safety  part  with  that  posses- 
sion without  attaching  to  the  instrmnents,  in  some  way,  notice 
of  his  rights.  If  he  does,  he  can  not  deem  it  a  hardship  if  hia 
claim  is  postponed  to  a  subsequent  bona  fide  assignee. 

The  course  of  the  assignees  is  marked  with  that  degree  of 
caution  which  characterizes  the  conduct  of  prudent  men  in  the 
transaction  of  business.  Seeing  the  suit  on  the  notes  in  the 
name  of  Ball,  they  are  unwilling  to  deal  with  him  on  the  faith 
of  that  circumstance  alone,  but  go  to  the  attorney  who  insti- 
tuted the  suit,  and  from  him  obtain  such  information  as  sat- 
isfies them  of  Ball's  right  to  the  notes;  they  then  close  the 
bargain,  and  have  the  assignments  drawn  by  the  very  attorney 
himself  who  brought  the  suit.  The  other  judges  concurring, 
the  judgment  will  be  reversed,  and  the  money  in  the  hands  of 
the  sheriff  vnll  be  distributed  among  the  assignees,  according  to 
their  rights  as  appears  from  the  record,  and  in  the  order  speci- 
fied in  the  assignment  to  Heiskell  &  Co. 


EnomL  nr  Pais:  See  note  to  Taiylor  v.  Zepp^  amte^  113. 

NoTB  Patablb  to  Bxa&bb  OB  Holder  is  valid  and  trancferable  by  mere 
deUveiy:  TOiman  v.  Aille»,  43  Am.  Dec.  520;.  Putnam  ▼.  Crymes,  36  Id. 
260;  Eddy  v.  Bond,  Id.  767.  Where  transfer  of  note  ie  made  by  mere  de- 
livery, withont  any  indorsement,  the  person  making  the  transfer  ceases  to  be 
a  party,  and  is  not  responsible  thereon  to  the  transferee  or  any  subsequent 
bolder:  Orentkaw  ▼.  Jaekaon,  60  Id.  361,  and  notes. 


Baxbs  &  Wise  v.  Bank  of  Missoubl 

[16  Mmooio,  800.] 

Pabol  Evidsncb  is  APMTBflrBT.K  TO  Idsntiit  Pbxmibss  intended  to  be 

conveyed  in  a  sheriff's  deed. 
Qb/ict  of  DisoBimoN  in  Dkbd  or  other  instrument  is  to  prevent  imposi* 

turn  and  a  saorifioe  of  the  property. 

EnBCTMSHT.    The  facts  are  snffidentlj  stated  in  the  opinion. 
PlaU  and  Bedd  and  E.  Boies,  lot  the  plaintidb. 
Dryden,  CHover,  and  OampbeU,  for  the  defendanlb 

Av.  Dao.  Vox..  LT— 10 
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By  Court,  Soott,  J.  This  was  an  action  in  the  nature  of  an 
ejectment,  begun  by  the  respondent  in  the  Marion  circuit  court, 
which  was  afterwards  taken  by  a  change  of  venue  to  the  Hanni- 
bal court  of  common  pleas,  in  consequence  of  the  judge  of  the 
circuit  court  having  been  counsel  in  the  cause.  The  respondent 
recovered  judgment,  upon  which  the  proceedings  were  brought 
to  this  court  by  the  appellants. 

The  appellants  claimed  the  premises  under  a  sheriff's  deed  to 
Bates,  which  described  them  as  ''all  the  right,  title,  interest, 
and  claim  of  William  Muldrow,  William  Wright,  John  McEee, 
and  Uriel  Wright  in  and  to  thirty-five  acres  and  seventy-five 
hundredths  acre  of  land,  being  a  New  Madrid  claim.  No.  2592, 
part  of  the  south-west  quarter  of  section  twenty-five,  township 
fifty-eight,  range  six  west. "  The  execution  under  which  the  sher- 
iff's  deed  was  made  was  directed  against  William  Wright  and 
the  other  parties  above  named.  The  issue  in  the  cause  was  sub- 
mitted to  the  court  for  trial.  After  reading  the  deed  on  which 
they  relied  in  defense,  the  appellants  offered  oral  evidence  iden- 
tifying the  land  therein  mentioned  and  tending  to  show  that  the 
premises  conveyed  were  known  by  the  description  given  them. 
This  evidence  was  rejected.  The  court,  at  the  instance  of  the 
respondent,  in  substance  declared  the  law  to  be,  that  the  deed 
offered  in  defense  of  the  action  was  inoperative  and  void;  that 
the  deed  to  Bates  conveyed  no  title,  and  that  parol  evidence  to 
explain  a  patent  ambiguity  in  the  deed  was  inadmissible. 

This  court  has  repeatedly  held,  that  however  vague  a  descrip- 
tion of  the  land  sold  under  execution  a  sheriff's  deed  might  con- 
tain, yet  parol  evidence  is  admissible  to  identify  the  premises 
and  show  that  in  the  community  in  which  the  sale  takes  place 
they  are  known  by  the  description  given.  The  object  of  a  de- 
scription is  to  prevent  imposition  and  a  sacrifice  of  the  property. 
If  the  subject  of  the  sale  is  described  so  as  to  prevent  these  con- 
sequences, the  law  is  satisfied:  Hart  v.  Eedor,  7  Mo.  631;  Landeg 
V.  Perbim,  12  Id.  238. 

Parol  evidence  whose  aim  is  to  identify  the  premises  conveyed 
by  a  deed,  or  to  ascertain  a  subject-matter  to  satisfy  the  descrip- 
tion, does  not  fall  within  the  rule  which  rejects  oral  testimony 
in  explanation  of  a  patent  ambiguity.  Greenleaf  says,  that  if, 
in  the  conveyance  of  an  estate,  it  is  designated  as  Blackacre, 
parol  evidence  must  be  admitted  to  show  what  field  is  known  by 
that  name.  Upon  the  same  principle,  where  there  is  a  devise 
of  an  estate  purchased  of  A.,  or  a  farm  in  the  occupation  of  B., 
it  must  be  shown  by  extrinsio  evidence  what  estate  it  was  that 
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was  purchased  of  A.,  or  what  farm  was  in  the  occupation  of  B., 
before  it  can  be  known  what  is  devised.  So  if  a  contract  in 
writing  is  made  for  extending  the  time  of  payment  of  '*  certain 
notes''  held  by  one  party  against  the  other,  parol  evidence  is 
admissible  to  show  what  notes  were  so  held  and  intended. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


DiSCRIFTION  IN  DXSD  MAT  BB  EXPLAINED  BT  PaBOL  EVIDENCE:  Mofion 

▼.  JcLckaon,  40  Am.  Bee.  107;  and  the  addition  of  false  or  mistaken  desorip- 
tioDs  in  a  deed  will  not  frustrate  the  grant  in  a  deed  if  there  are  others  suffi- 
ciently clear  to  identify  the  thing  to  be  granted:  Id.  Parol  evidence  is 
admissible  to  identify  a  note  intended  to  be  secured  by  a  trust  deed:  FUzptU- 
rick  ▼.  School  CommisuonerSf  46  Id.  76.  Parol  evidence,  though  not  admissi- 
ble  to  contradict  a  deed,  may  be  received  to  show  the  state  of  facts  existing 
at  the  time  of  the  conveyance:  Allen  v.  Lee^  48  Id.  352;  Houser  v.  BdUm,  51 
Id.  391,  and  notes. 

The  pbinoifal  caae  was  cited  in  Webster  v.  Bhunl  e^  o^.,  39  Mo.  500, 
to  the  point  that  however  vague  the  description  of  land  sold  under  execution 
in  a  sheriff's  deed  may  be,  parol  evidence  is  admissible  to  identify  the  prem- 
ises, and  show  that  in  the  community  where  the  sale  took  place  the  land  was 
well  known  by  the  description  given:  Hardy  v.  MaUhewe^  3)3  Id.  124;  McPUm 
V.  AUman,  63  Id.  659;  ShewaUer  v.  Pimer,  55  Id.  231. 


Odell  v.  Gbay. 

[16  IfnsouBi,  337.] 

Tbbm  **NBGOitABLB,'*  IN  ITS  ENLARGED  SiONiTiOATiON,  applies  to  any  writ- 
ten security  which  may  be  transferred  by  indorsement  or  deliveiy,  sc 
as  to  vest  in  the  indorsee  such  a  legal  title  as  will  enable  him  to  main* 
tain  an  action  thereon  in  his  own  nama 

NoTB  Made  in  Kbw  York,  which  upon  its  face  is  payable  in  Missouri, 
when  it  becomes  the  subject  of  an  action  in  the  latter  state,  will  be  gov- 
erned by  its  laws. 

Holdbb  of  Nbootiablb  Paper,  Who  Puts  his  Name  upon  It  and  thereby 
gives  it  currency,  although  he  places  it  in  the  hands  of  an  agent  without 
consideration,  can  not  reclaim  it  from  a  holder  who  is  found  in  possession 
of  it  or  its  proceeds,  when  the  latter  has  paid  value  for  it 

Maxim,  "Whebb  One  of  Two  Innocei^t  Pebsons  must  Sustain  a  Lobs 
by  the  act  of  another,  it  shall  fall  upon  him  who  put  it  in  the  power  of 
the  third  person  to  do  the  act  occasioning  the  loss,**  construed. 

ts  Ordbb  to  Constitute  Such  Valuable  Consideration  as  will  Pr^ 
TBOT  a  honafid/e  purchaser,  it  must  appear  that  credit  was  given  on  the 
faith  of  the  negotiable  paper  transferred  to  him. 

AssDMPSiT,  brought  by  Odell  &  Frink  against  Gray  k  Co., 
to  recoTer  from  them  a  sum  of  money  paid  to  the  latter  by  Isaao 
Oxiffin.     GxifSn  made  his  note  in  favor  of  the  plaintifb.    They 
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indorsed  it  in  blank,  and  left  it  in  the  hands  of  Lake  &  Co.,  in 
New  York,  for  collection.  The  latter  firm  transmitted  it  to 
Ghraj  &  Co.,  in  St.  Louis,  for  collection.  It  was  collected  by 
the  last-named  firm,  and  notice  of  the  collection  forwarded  to 
Lake  &  Co.,  in  New  York.  The  latter  firm  suspended  payment 
about  the  same  time  notice  was  sent.  Plaintiffs  demanded  pay- 
ment of  Gray  &  Co.,  and  were  informed  that  the  money  had 
been  passed  to  the  credit  of  Lake  &  Co.;  hence  the  action. 
Plaintiffs  were  nonsuited  on  the  trial,  and  asked  for  leave  to  set 
the  same  aside;  which  being  refused,  they  appealed. 

Hilly  for  the  plaintifib. 

Lord,  for  the  defendants. 

By  Court,  Scott,  J.  Li  the  argument  of  this  cause,  it  was 
contended  by  the  plaintiffs'  counsel  that  the  note,  in  which  this 
controversy  had  its  origin,  was  not  negotiable  within  the  mean- 
ing of  the  statute  relative  to  bills  of  exchange  and  negotiable 
promissory  notes;  and  therefore,  that  the  principles  of  law,  as^ 
serted  in  the  several  instructions  given  by  the  court,  were  inap- 
plicable. The  term  ''  negotiable,"  in  its  enlarged  signification, 
applies  to  any  written  security  which  may  be  transferred  by  in- 
dorsement or  delivery,  so  as  to  vest  in  the  indorsee  the  legal 
title,  so  as  to  enable  him  to  maintain  a  suit  thereon  in  his  own 
name.  Li  this  sense  of  the  term,  a  bond,  imder  the  statute 
concerning  bonds  and  notes,  may  be  said  to  be  negotiable,  and 
in  this  sense  is  the  term  understood  when  applied  to  paper  in 
oases  similar  to  that  now  under  consideration.  In  this  state, 
where  there  exist  both  bonds  and  promissory  notes  which  are 
negotiable,  but  yet  have  none  of  the  properties  of  a  bill  of  ex- 
change but  their  being  suable  upon  in  the  name  of  the  indorsee, 
and  notes  with  all  the  characteristics  of  a  bill  of  exchange,  the 
term  "  assignable  "  is  usually  applied  to  the  former  and  **  nego- 
tiable" to  the  latter  class  of  those  instruments. 

The  note,  the  proceeds  of  which  are  the  subject  of  this  suit, 
although  made  in  New  York,  as  it  appears  from  its  face,  is  pay- 
able here,  and  will  look  to  the  laws  of  this  state  for  the  ascer- 
taining of  its  nature  and  properties.  Although  it  is  not  nego- 
tiable in  one  sense  of  the  term,  yet  it  is  in  the  sense  which  will 
•enable  a  bona  fide  holder,  for  valuable  consideration,  to  retain 
it  or  its  proceeds  against  all  claims  of  the  payee.  The  holder 
of  negotiable  pai)er,  who  will  put  his  name  upon  it  and  thereby 
•give  it  currency,  although  he  may  place  it  in  the  hands  of  an 
«gent,  and  without  consideration,  yet  can  not  redaim  it  from  a 
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holder  who  is  ftmnd  in  possession  of  it  or  its  prooeeda— ^who  has 
paid  valne  for  it.  The  nuudrn,  that  where  one  of  two  innooent 
persons  most  sustain  a  loss  bj  the  act  of  anotiber,  it  shall  hU 
upon  him  who  put  it  into  the  power  of  the  third  person  to  do 
the  act  occasioning  the  loss,  in  applicable  here.  The  rule,  thai 
the  bona  fide  holder  of  negotiable  paper  for  value  shall  retain  it 
or  its  proceeds  against  the  payee,  is  generally  admitted.  In  its 
ajyplication,  however,  a  difficulty  has  arisen  as  to  what  is  a  val- 
uable consideration.  If  the  holder  has  a  pre-existent  debt 
against  the  person  from  whom  he  receives  it,  it  has  been  ques- 
tioned whetiier  the  mere  application  of  the  proceeds  to  the  ex- 
tioguishment  of  the  debt  or  placing  them  to  the  credit  of  the 
person  from  whom  it  is  received  will  deprive  the  payee  of  his 
right  to  pursue  the  money  in  the  hands  of  the  holder.  It  is 
said  that  there  must  be  an  advance  of  money  or  a  giving  of  new 
credit  on  the  faith  of  the  paper,  otherwise  the  holder  has  su»- 
tained  no  injury.  In  the  case  of  Clark  v.  Loker,  11  Mo.  97,  it 
was  holden,  that  a  creditor  to  whom  there  was  a  transfer  in  good 
faith  of  depreciated  bank  paper,  in  payment  of  a  debt  by  an 
agent  to  whom  it  had  been  intrusted,  would  hold  the  pai)er, 
unaffected  by  the  claim  of  the  principal. 

The  case  of  Tfie  Bank  of  the  Metropolis  v.  New  England  Bank^ 
1  How.  238,  has  carried  the  doctrine  of  the  protection  of  bona 
fide  holders  of  negotiable  paper  against  the  payee  as  far  as  is 
warranted  by  authorities,  and  to  an  extent  not  sustained  by  the 
decisions  of  some  courts.  One  of  the  instructions  asked  by 
the  plaintiff  was  nearly  in  the  language  of  the  court  in  that 
case.  The  instruction  given  by  the  court,  at  the  instance  of 
the  defendants,  was  more  liberal  to  the  defendants  than  any 
case  will  warrant.  Every  presumption  is  in  favor  of  the  holders 
of  negotiable  paper,  bona  fide  and  for  a  valuable  considera- 
tion, and  he  who  would  reclaim  its  proceeds  must  show  the 
facts  which  woxdd  entitle  him  to  the  relief  he  seeks.  It  is  said 
that  the  payment  of  a  pre-existing  debt,  or  placing  the  pro- 
ceeds of  a  note  to  the  credit  of  him  from  whom  it  is  received, 
leaves  the  holder  in  the  same  situation  that  he  was  in  before  he 
took  the  pax)er,  in  the  event  of  his  being  compelled  to  restore 
the  proceeds,  and  therefore  he  is  not  injured.  In  the  case  of 
The  Bank  of  (he  Metropolis  v.  New  England  Bank,  supra,  it  is 
maintained  that  the  difference  in  principle  is  not  perceived  be- 
tween an  advance  of  money  and  a  balance  suffered  to  remain 
upon  the  faith  of  these  mutual  dealings.  In  the  one  case,  as 
well  as  in  the  other,  credit  is  given  upon  the  paper  deposited 
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or  expected  to  be  transmitted  in  the  usual  course  of  the  trans- 
actions between  the  parties.  If  the  parties  appeared  to  be  and 
treated  each  other  as  the  true  owners  of  the  paper  mutually  re- 
mitted, and  had  no  notice  to  the  contrary,  and  that  balances 
were  from  time  to  time  suffered  to  remain  in  the  hands  of  each 
rther,  to  be  met  by  the  proceeds  of  negotiable  paper,  deposited 
or  expected  to  be  transmitted  in  the  usual  course  of  dealing  be- 
tween them,  then  the  holder  is  entitled  to  retain  for  the  amount 
due  on  the  settlement  of  the  account.  This  authorily  does  not 
go  to  the  extent  that  the  mere  placing  the  proceeds  to  the 
credit  of  the  person  from  whom  the  paper  was  recelTed  and 
against  whom  there  is  a  balance  will  avail  the  holder  as  a  de- 
fense. It  must  appear  that  credit  was  given  on  the  faith  that 
such  remittances  would  from  time  to  time  be  made. 

Judge  Byland  conouning,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Whxn  Law  of  Plaoi  whxbs  Contraot  is  to  be  Pkbvobmjed  Qovibhs. 
Law  of  the  place  where  a  oontiact  is  to  be  performed  govems  in  detennining 
the  rights  of  the  parties  to  a  contract  entered  into  in  one  ooontry  to  be  per- 
formed in  another:  Jffarri&on  v,  Edwards,  36  Am.  Deo.  364;  Bucbur  ▼.  Waits, 
Id.  671;  AUshouse  ▼.  Ramaay,  37  Id.  417;  Jordan  v.  ThomUm,  44  Id.  546; 
La$rabee  v.  TaJbU^  46  Id.  637;  Strawbridge  ▼.  Robinson,  50  Id.  420,  and  notea. 

IvDOBSBMXNT,  Natitbi  AND  ErTECT  OT:  See  HuU  Y,  Bailey,  35  Am.  Deo. 
214;  Sterling  v.  Bender,  44  Id.  530;  May  v.  Cassiday,  46  Id.  292;  Hodges  ▼. 
Adams,  Id.  181;  Spann  ▼.  BaituU,  Id.  346;  Snyder  ▼.  BUey,  47  Id.  452; 
Bweeteer  v.  Frmcik,  48  Id.  666;  CoggiU  ▼.  Amerietm  Mioekmge  Bank,  49  Id. 
SIC,  and  nolea. 
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BTXDSNOB  IB  IH4DMI88XBLI  TO  OONTBOL  OB  VaBT  TIBMS  Of  WBIS- 

TEK  AsaMMMMFT,  but  where  a  writing  does  not  show  on  its  £Me  witb 
wliom  it  wae  made,  parol  evidence  is  adminible  to  show  that  fseti  and 
to  explain  for  whose  benefit  the  oontract  was  made. 
Ikmhubb's  Aotiov  on  Note  can  mot  be  Defeated  vt  Collateral 
AoREEMBRT  entered  into  oontemporaneoasly  with  the  ezeontim  of  the 
note  by  which  the  payee  agrees  that  on  a  certain  contingency  he  will  in- 
dorse and  transfer  the  note  to  a  particular  third  person. 

Abbumpbit  on  a  promiflsoiy  note  drawn  by  Pierce,  jun.,  in 
favor  of  Hnggine,  and  indorsed  by  the  latter.  The  defendant 
introduoed  FiOTce,  sen.,  as  a  witness,  who  testified  that  he  and 
Hnggins  had  been  partners,  that  Hoggins  had  told  him  that  he 
had  a  claim  against  his  son.  Pierce,  Jan.,  which  he  had  diffi* 
eolij  in  settling,  and  that  he  had  sent  word  to  Pierce,  jun., 
fhrongh  the  witness  that  if  he  would  settle  he  would  give  the 
note  to  the  witness,  and  that  he  entered  into  the  following 
agreement:  ''  This  certifies  that  I  agree  to  let  E.  P.  Pierce  haye 
a  note  I  hold  against  E.  P.  Pierce,  jun.,  if,  on  settlement,  any- 
thing shall  be  found  said  E.  P.  Pierce's  due  from  me.  (Signed) 
O.  B.  Huggins.''  The  witness  farther  testified  that  he  had  not 
yet  settled  with  Huggins,  but  that  he  believed  there  was  a 
balance  due  from  Huggins  to  him.  The  note  and  this  agree- 
ment were  dated  the  same  day;  and  the  witness  received  the 
agreement  from  his  son.  The  plaintiff  objected  to  the  admis- 
■ion  of  this  conlzact  as  evidence,  but  the  court  admitted  it,  and 
ehaiged  the  jury  that  to  be  a  defense  it  must  have  been  eze- 


152  POKTEB  V.  PlEBCB.  [N.  H. 

ented  at  the  same  time  with  the  note.    Yerdiot  for  the  defend* 
ant,  which  the  plaintiff  moved  to  set  aside. 

Carleton,  for  the  plaintiff. 

Gushing,  contra. 

• 

By  Court,  Pbblzt,  J.  On  this  case  it  must  be  taken  for  a 
fact  found  by  the  jury  that  the  note  declared  on  and  the  writ- 
ing signed  l^  Hnggins  were  made  at  the  same  time. 

Verbal  eyidence  was  inadmissible  to  control  or  Tazy  the  terms 
of  the  written  agreement.  But  as  the  writing  does  not  show, 
on  its  face,  with  whom  it  was  made,  and  as  it  appears  to  have 
been  for  the  benefit  of  Pierce,  sen.,  though  deliyered  to  his 
son,  the  parol  evidence  was  competent  to  explain  that  &ct,  if  it 
were  material,  and  show  that  the  agreement  was  made  with  the 
defendant. 

But  this  agreement  of  Huggins,  whether  made  with  the  de- 
fendant or  his  father,  is  collateral  to  the  note,  and  can  not  be 
set  up  to  defeat  this  action.  The  note  is  a  valid,  negotiable 
security  given  on  sufficient  consideration.  This  is  a  oontempo- 
laneouB  agreement  of  the  payee  that  he  will  let  a  third  person 
have  the  note,  if,  on  settlement,  anything  shall  be  foxmd  due 
from  the  payee  to  that  third  person.  There  is  nothing  in  the 
agreement  horn  which  it  can  be  inferred  that  the  note  was  to  be 
avoided  or  defeated  on  any  contingency.  If,  on  the  settlement 
contemplated,  the  payee  should  be  found  indebted  to  the  father, 
then  he  was  to  let  the  father  have  the  note  in  payment  of  or  as 
security  for  what  the  payee  might  owe  him.  In  that  case  the 
defendant  would  be  bound  to  pay  the  note  to  his  father,  the 
holder,  according  to  its  tenor.  On  the  other  hand,  if  the  set- 
tlement should  show  that  nothing  was  due  from  the  payee  to  the 
father,  the  note  would  of  course  be  payable,  according  to  its 
tenor,  to  the  payee  or  his  indorsee.  The  note  is  to  be  paid  ab- 
solutely; and  at  all  events,  the  agreement  is  nothing  more  than 
a  collateral  undertaking  that  on  a  certain  contingency  the  payee 
will  indorse  and  transfer  it  to  a  particular  third  person.  Even 
if  the  agreement  had  been  positive  to  forbear  collection  of  the 
note,  the  note  would  still  have  been  payable  according  to  its 
terms,  and  an  action  on  it  could  have  been  defeated  by  the 
agreement:  Daw  v.  TuUle,  4  Mass.  414  [3  Am.  Dec.  226];  Shed  v. 
Pierce,  17  Id.  629;  EimbaU  v.  Grover,  11  N.  H.  875. 

Yerdict  set  aside. 


Pabol  BvuDEiros,  AnmasiBiLnT  or,  io  Cohtbol  o&  EzPLAnr.WBrrnro: 
Bee  Hertom  ▼.  Hendermm,  53  Am.  Deo.  186,  and  note;  IngUbright  v.  Ham^ 
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wumd^  Id.  430,  and  note;  Jkufia  t.  BaU^  Id.  63;  SmUk  t.  SmUh,  Id.  652; 
QldmddU  Wodem  Co.  ▼.  P.  I.  Co.,  U  Id.  309;  WaddeU  ▼.  GkuaeU,  Id.  170; 
West  ▼.  Xetfy,  Id.  192. 

Pabol  CovDinox  to  Fboxibsobt  Kon  will  vot  Amoor  iHNoam 
HoLPKBg;  SmUh  T.  Afo&«r^,  02  Am.  Deo.  M3»  and  notei  eee  alio  SwrnUar 
T.  l^endk  48  Id.  660. 


Pabes  V.  Ingbah. 


[22  N>w  HAMPonn,  288.] 

Whxu  Bill  ov  Ezghahox  is  Made  Patablb  to  Dbawxr's  Own  O&dke, 
Indoned  and  pnt  into  circulation,  then  as  to  those  into  whose  hands  the 
bill  passes  by  indorsement,  and  who  are  not  privy  to  its  inception  and 
real  consideration,  the  drawee  is  the  party  primarily  holden,  the  drawer 
ia  the  second  who  is  liable,  and  the  payee  is  the  third. 

CoMTRAxn  or  Acxsxftob  or  Bill  or  Exohanqe  is  that  he  will  pay  the  bill 
npcm  due  presentment  thereof  at  its  maturity. 

GcnrnuoT  or  Dilaweb  and  or  Indorsers  or  Bill  or  Exchange  respeet- 
ively  is  not  only  that  the  bill  shall  be  duly  accepted,  but  that  it  shall  be 
dnly  paid  by  the  acceptor,  upon  due  presentment  for  payment,  and  that 
if  not  then  paid  and  due  protest  is  made  and  due  notice  of  dishonor  is 
given  to  them  respectively,  they  will,  upon  demand,  pay  the  bill,  and 
also  the  damages  and  expenses  accruing  to  the  holder  thereby. 

Whebb  Dbawse  18  Mebe  Aooommodation  Aooeftob,  and  the  draft  is 
drawn  to  facilitate  the  business  transactions  of  the  drawer,  the  drawer 
stands  in  the  poeition  of  maker  and  the  drawee  in  that  of  surety. 

Dbawbe  can  not  Maintain  Action  on  Dbaft  until  He  has  Paid  It  or 
done  some  act  equivalent  to  payment,  whether  he  be  an  accommodation 
acceptor  or  not;  and  there  is  nothing  in  the  fact  that  the  plaintiffs  charged 
the  draft  to  the  defendant  as  soon  as  accepted  that  can  change  the  de- 
fendant's liabilities. 

AfiBEEMENT    BT  HOLDER  Or  DbAFT  TO    DiSCHABOE  AoOEFTOB    DISCHARGES 

Dbaweb,  if  the  drafts  are  based  upon  funds  in  the  hands  of  the  drawees, 
because  the  liability  of  the  drawees  being  antecedent  to  that  of  the 
drawers,  the  contract  of  discharge  is  prejudicial  to  the  interests  of  the 
drawers;  but  if  the  drawers  assent  to  the  discharge,  they  can  not  success- 
fuUy  plead  it  in  an  action  by  the  holders. 

DiBOHABOE  or  Accommodation  Acceftob  or  Bill  bt  Holder  does  not 
discharge  the  drawer,  as  on  such  paper  the  drawers  are  the  principals 
and  the  acceptors  the  sureties,  and  the  discharge  of  a  psrty  to  a  bill  does 
not  affect  the  liability  of  thoee  whose  position  is  antecedent  to  the  party 
disohaiged. 

Goods  Held  bt  Consioneb  abe  not  Subject  or  SEx-orr  in  an  action  by 
the  consignee  against  the  consignor  for  a  bslance  due  on  account  of  ac- 
ceptances paid  for  the  defendants  and  goods  sold  to  them  prior  to  the 
coomiencement  of  the  suit. 

Bulb  as  to  Appugation  or  Payments  is  that  when  the  debtor  makes  a 
payment  he  has  a  right  to  direct  to  what  debt  it  shall  be  applied;  in  case 
he  gives  no  direction,  the  creditor  [may  make  the  application  to  claims 
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then  due;  but  where  no  application  is  made  by  either,  the  Uiw  will  make 
the  application  to  the  oldest  legal  claim  then  due,  if  there  is  no  particu- 
lar equity  or  reason  for  a  different  course. 
Ij>bm. — Wliere  a  consignee  sues  hu  consignor  for  drafts  accepted,  commis- 
sions due,  and  for  goods  sold  to  the  consignor,  and  then  makes  an  assign* 
roent  of  his  property  for  the  benefit  of  his  creditors,  the  proceeds  of  tlie 
consignor's  goods  in  the  consignee's  hands  will  be  applied  to  the  pay- 
ment of  the  oldest  debts  due. 

AatxniBBrr.  Tho  plaiutiffs  ^vere  commifision  merchants,  and 
sold  goods  ou  commission  for  the  defendant;  from  time  to  time 
they  accepted  drafts  drawn  ou  them  by  the  defendants,  and 
ivould  reimburse  themselves  from  the  proceeds  of  the  sales. 
This  action  was  brought  to  recover  for  the  amount  of  accept- 
ances paid,  for  sums  due  for  commissions,  for  goods  sold  to  the 
defendant  b}'  the  plaintiff,  and  also  for  the  amount  of  a  number 
of  drafts  ivccepted  by  the  plaintijQTs  but  not  yet  due.  After  the 
commencement  of  the  action,  the  plaintiffs  made  an  assignment 
of  their  property  in  trust  for  the  benefit  of  their  creditors,  and 
the  creditoi-s  agi'eed  in  the  assignment  to  accept  the  property 
assigned  in  full  satisfaction  of  their  claims.  At  the  commence- 
luent  of  the  suit,  the  plaintiffs  had  a  large  amount  of  the 
defendants'  goods  in  their  possession,  and  the  proceeds  of 
them  amounted  to  several  thousand  dollars.  Other  facts  ap- 
pear fiom  the  opinion.  The  parties  agreed  upon  the  facts  for 
the  pui*pose  of  having  the  opinion  of  the  court  as  to  whether 
any  judgment  could  be  recovered,  and  if  so,  for  what  sum. 
Tbe  case  was  transferred  to  this  court. 

Wheeler,  for  the  plaintiffs. 

Cushvig  and  Metcal/,  contra. 

By  Court,  Eastman,  J.  The  facts  presented  in  this  case  raise 
several  questions  for  our  consideration.  The  amount  claimed 
is  nine  thousand  two  hundred  and  sixty-three  dollars  and  sixty- 
«ight  cents,  being  tbe  sum  alleged  to  be  due  from  tho  defendants 
to  the  plaintiffs,  August  1, 1848,  the  date  of  the  plaintiffs'  writ. 
Of  this  sum,  six  thousand  three  himdred  and  sixty-nine  dollars 
and  eleven  cents  were  for  drafts  drawn  by  the  defendants  upon 
the  plaintiffs  and  accepted  by  them;  but  which,  being  on  time, 
were  not  due  at  the  commencement  of  the  suit  and  had  not  been 
{>aid.  At  the  time  of  their  acceptance,  however,  they  were 
charged  in  the  plaintiffs'  books  of  account  against  the  defend- 
cints.  A  large  part  of  the  plaintiffs'  claim  is  therefore  based 
upon  these  drafts;  and  the  first  question  which  we  propose  to 
^consider  is,  whether  they  can  be  recovered  in  this  suit 
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Bills  of  exchange,  technicallj  speaking,  do  not  veiy  geneiallj 
enter  into  the  business  transactions  of  this  state,  and  the  par- 
ticalar  liabilities  of  the  parties  to  a  draft  or  bill  have  not  under- 
gone yeiy  frequent  discussions  in  our  courts.  The  principles, 
however,  which  govern  this  class  of  mercantile  paper,  appear  to 
be  well  settled  in  those  jurisdictions  where  the  questions  per- 
taining to  it  have  come  under  consideration. 

Ordinarily,  a  bill  of  exchange  has,  in  the  first  instance,  three 
parties  to  it,  the  drawer,  the  drawee,  and  the  payee.  It  is  not 
unusual,  however,  for  the  drawer  to  make  the  bill  payable  to  his 
own  order,  and  then  indorse  it  and  put  it  into  circulation.  The 
drafts  in  this  case  appear  to  have  been  drawn  in  that  way.  After 
the  bill  has  passed  by  indorsement  from  the  hands  of  the  original 
parties  to  it,  and  becomes  holden  by  those  who  are  not  privy  to 
its  inception  and  real  consideration,  the  drawee,  who  is  the 
acceptor,  unless  the  bill  shall  have  been  dishonored  by  his  re- 
fusal to  accept  it,  is  the  party  primarily  holden;  the  drawer  is 
the  second  who  is  liable,  and  the  payee,  who  is  the  first  indorser, 
is  the  third:  LaxUm  v.  Peai,  2  Camp.  185,  note;  SmUk  v.  Knox^  3 
Esp.  46.  The  contract  of  the  acceptor,  by  his  acceptance,  is,  that 
he  will  pay  the  bill,  upon  due  presentment  thereof,  at  its  matu- 
riiy ,  or  its  becoming  due.  The  contract  of  the  drawer,  and  of  the 
indorsers  also,  respectively,  is,  not  only  that  the  bill  shall  be 
duly  accepted,  but  that  it  ehall  be  duly  paid  by  the  acceptor, 
upon  due  presentment  for  payment;  and  if  not  then  paid,  and 
due  protest  is  made,  and  due  notice  of  dishonor  is  given  to  them 
nsspectively,  they  will  upon  demand  pay  the  bill,  and  also  the 
damages  and  expenses  accruing  to  the  holder  thereby:  Story  on 
Bills,  sec.  823;  Ch.  Bills,  8th  ed. ,  c.  9,  p.  384, 385.  While,  then, 
ordinarily,  the  contract  of  the  acceptor  is  absolute,  that  of  the 
drawer  and  indorsers  is  conditional.  The  holder  has  his  remedy 
upon  either  party;  but  in  order  to  charge  the  drawer  and  in- 
dorsers, he  must  make  demand  of  payment  upon  the  acceptor 
and  notify  the  other  parties:  Cowley-^,  Dunlop,  7  T.  B.  565; 
Munroe  v.  EasUm,  2  Johns.  Cas.  75;  Griffin  v.  Chffy  12  Johns. 
423;  Jffeylyn  v.  Adammm,  2  Burr.  669,  674. 

So  far  as  the  holder  of  the  bill  is  concerned,  it  is  immaterial 
what  may  be  the  real  and  private  relations  existing  between  the 
drawer  and  acceptor  in  regard  to  it.  He  is  to  pursue  the  legal 
course  to  charge  them,  and  has  his  remedy  accordingly,  regard- 
less of  their  private  undertakings  to  each  other.  But  as  between 
the  drawer  and  drawee,  their  relations  to  each  other  may  be 
materially  changed,  according  to  the  character  of  the  real  trans- 
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actions  between  them.  Thus,  where  the  drawer  of  the  bill  has, 
at  the  time  of  drawing  it,  funds  in  the  hands  of  the  drawee, 
upon  the  strength  of  which  the  draft  is  drawn  and  the  accept- 
ance made,  the  drawee  occppies  the  position  upon  the  bill  that 
a  maker  does  upon  a  note;  his  liability  is  absolute;  and  the 
drawer  occupies  the  position  of  a  sureiy :  Clark  y.  Devlin^  8  Bos. 
&  Pul.  363,  366;  Story  on  Bills,  sees.  113,  119;  Munroe  y. 
Eaaton^  2  Johns.  Cas.  75;  Berry  v.  Bdbinaon,  9  Johns.  121  [6 
Am.  Dec.  267];  May  v.  Coffin,  4  Mass.  341. 

But  where  the  drawee  is  a  mere  accommodation  acceptor,  and 
the  drafts  are  drawn  to  facilitate  the  busiuess  transactions  of 
the  drawer,  their  positions  are  changed.  The  drawer  stands  in 
the  position  of  maker,  and  the  drawee  in  that  of  surety:  Stedr 
man  y.  MiHinnarU,  13  East,  427;  CoUoU  y.  Eaigh,  3  Camp.  281; 
Young  y.  Hockley,  3  Wils.  346;  BagnaU  y.  Andreios,  7  Bing.  217; 
Story  on  Bills,  sees.  113, 119;  WhUtoeU  y.  BHgham,  19  Pick.  117. 

But  whether  the  drawee  be  an  accommodation  acceptor  or  not, 
he  can  not  maintain  an  action  upon  a  draft  until  he  has  paid  it 
or  done  some  act  equiyalent  to  payment:  Venderheyden  y.  De 
Paiba,  3  Wils.'  628;  Y(yiing  y.  Hockley,  2  W.  Black.  839;  S.  C, 
3  Wils.  346;  Parker  y.  United  States,  1  Pet.  262;  Qreeleaf 
T.  Maher,  2  Wash.  44;  S.  C,  Id.  393;  HaxeUine  y.  QmM, 
11  N.  H.  390.  In  Parker  y.  TMied  States,  Mr.  Justice  Wash- 
ington  says:  ''It  is  admitted  by  the  counsel  for  the  United 
States  that  no  case  precisely  like  the  present  is  to  be  found  in 
the  books;  that  is,  of  an  action  for  money  had  and  receiyed, 
brought  by  the  acceptor  of  a  bill  of  exchange  before  the  same 
has  been  paid;  and  I  confess  I  should  be  greatly  surprised  if 
any  decision  to  sanction  such  an  action  could  be  met  with.  If 
there  be  any  case  in  which  responsibility  to  pay  money  has  been 
decided  to  afford  a  ground  of  action  for  money  had  and  re- 
ceiyed, I  haye  neyer  met  with  it."  And  attain:  "  It  was  neyer 
yet  heard  of  that  the  acceptor  of  a  bill  of  exchange,  without 
funds  of  the  drawer  in  his  hands,  was  allowed  to  sue  the 
drawer,  without  preying  that  he  had  paid  ^Jie  bill  or  done 
something  equiyalent  thereto."  ''The  case^  are  all  the  other 
way." 

Applying  the  foregoing  principles  to  the  facta  before  us,  there 
would  seem  to  be  no  doubt,  that  upon  general  grounds  this  suit 
can  not  be  maintained  upon  the  unpaid  drafts.  Nor  do  we  dis- 
ooyer  anything  in  the  fact  that  the  plaintiffs  charged  the  drafts 
to  the  defendants  as  soon  as  accepted,  that  can  change  the  de- 
fendants' liabilities.    If  such  a  principle  were  to  be  adopted;  it 
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tiie  acceptance  and  charging  of  the  diafts  could  make  the  draw- 
ers liable  and  a  suit  at  once  be  sustained  upon  them,  notwith- 
standing thej  were  not  due  and  the  acceptors  had  paid  nothing 
iheroon,  then  might  the  drawers  be  compelled  to  pay  them  cwice: 
once  to  the  acceptors  for  their  undertaking,  and  again  to  the 
holder,  who,  should  he  fail  to  receive  the  contents  of  the  accept- 
ors, might  well  seek  his  remedy  against  the  drawers.  The  charg- 
ing of  the  drafts  may  be  matter  of  convenience,  but  it  can  not 
alter  the  liabilities  of  the  parties. 

Neither  are  the  plaintiffs  aided  by  the  transactions  in  regard  to 
the  assignment.  The  fact  that  the  holders  of  the  drafts  signed 
a  composition  deed,  and  agreed  to  discharge  the  acceptors  upon 
certain  terms,  would  have  discharged  the  drawers  from  liability 
to  them,  if  the  drafts  had  been  based  upon  funds  in  the  hands 
of  the  drawees;  because  in  such  case  the  liability  of  the  drawees 
would  be  antecedent  to  that  of  the  drawers,  and  the  contract  of 
discharge  would  be  prejudicial  to  the  interests  of  the  drawers: 
Ex  parte  WUaon,  11  Yes.  410;  Leuns  v.  Jones,  4  Bam.  &  Cre^s. 
506;  Story  on  Bills,  sec.  429;  Scarborough  v.  Harris,  1  Bay,  177 
11  Am.  Dec.  609];  Bobertsan  v.  Vogk,  I  Dall.  252;  lAftich  v.  itey- 
nolds,  16  Johns.  41.  But  here  the  drawers,  having  assented  to 
the  arrangement  and  signed  the  deed  themselves,  are  estopped 
from  saying  that  it  is  a  contract  to  which  they  did  not  agree. 
In  an  action  of  the  holders  they  could  not  successfully  plead 
the  discharge:  Bruen  v.  Marquand,  17  Id.  58.  If  a  party  agrees 
to  the  discharge  of  one  liable  before  himself,  he  can  not  after- 
wards take  advantage  of  the  discbarge:  Bradford  v.  HvJbbard,  8 
Pick.  155;  SmUh  v.  Winter,  4  Mee.  k  W.  454. 

But  there  is  a  further  and  complete  answer  to  this  position. 
These  drafts  having  been  drawn  for  the  accommodation  of  the 
drawers,  they  are  themselves  principals  on  the  bills.  They  oc- 
cupy a  position  antecedent  to  that  of  the  acceptors.  The  accept- 
ors are  the  sureties,  and  any  discharge  of  them  by  the  holders 
can  not  alter  the  liability  of  the  principals.  A  discharge  of  a 
party  to  a  bill  does  not  affect  the  liability  of  those  whose  posi- 
tion is  antecedent  to  the  party  discharged.  It  discharges  only 
those  who  are  subsequently  liable:  Sargent  v.  Appleton,  6  Mass. 
85  [4  Am.  Dec.  90];  English  v.  Darley,  2  Bos.  &  Pul.  61;  S.  C, 
3  Esp.  49;  Mallei  v.  Thompson,  5  Id.  178;  Walvryn  v.  St,  Quintin, 
1  Bos.  &  Pul.  652. 

In  the  discussion  of  this  point  we  have  considered  the  drafts 
in  question  as  accommodation  paper.  It  is  not  so  stated  in  the 
case  in  distinct  terms,  but  they  are  so  treated  by  the  counsel  on 
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both  sideSy  and  sach,  we  presume,  was  their  intention  the  court 
should  understand  them  to  be  bj  the  facts  in  the  case. 

So  far,  then,  as  the  drafts  which  were  not  due  at  the  time  of  the 
commencement  of  the  suit,  and  which  the  plaintiffs  had  not  paid, 
are  concerned,  the  action  can  not  be  sustained.  The  suit  on 
them  was  prematurely  brought.  Striking  out  from  the  plaint- 
iffs' claim  the  amount  of  these  drafts,  and  there  is  left  the  sum 
of  two  thousand  eight  hundred  and  ninety-four  dollars  and 
seventeen  cents,  being  for  balance  due  on  account  of  acceptr 
ances  paid  for  the  defendants,  and  goods  sold  to  them  prior  to 
the  commencement  of  the  suit.  Can  the  plaintiffs  have  judg- 
ment for  that  sum  ? 

At  the  time  this  suit  was  commenced  there  were  in  the  hands 
of  the  plaintiffs,  independent  of  the  credits  given  on  the  account 
rendered,  goods  of  the  defendants  to  the  amount  of  five  thousand 
two  hundred  and  forty-five  dollars  and  eighty-five  cents,  as  sub- 
sequently ascertained,  after  deducting  charges  for  commissions 
and  guaranty  in  the  sale.  These  goods  were  held  by  the  plaint- 
iffs as  the  agents  or  consignees  of  the  defendants,  to  be  accounted 
for  after  sale.  They  formed  no  fund  until  sale  made,  and  there- 
fore were  not  a  subject  of  set-off  at  the  time  of  the  commence- 
ment of  the  action.  The  account  of  the  sales  appears  to  have 
been  rendered  in  Januaiy,  after  the  institution  of  the  suit  in 
August. 

Had  the  unpaid  drafts  been  specifically  drawn  upon  those 
goods,  the  avails  might  perhaps  have  been  appropriated  to  their 
liquidation;  because  a  lien  would  thereby  have  been  created  upon 
the  goods,  and  they  could  not  afterwards  be  appropriated  for 
any  other  purpose:  McMenomy  v.  Ferres,  3  Johns.  71;  Peyton  v. 
Ealleti,  1  Cai.  363;  Powel  v.  Gordon,  2  Esp.  735;  Row  v.  Dawson, 
1  Ves.  sen.  331;  Yeaies  v.  Groves,  1  Ves.  jun.  280.  But  the 
drafts  were  general.  At  the  time  of  the  acceptances  the  goods 
were  not  even  credited  to  the  defendants,  and  no  authority  ex- 
isted in  the  plaintiffs  to  appropriate  them  to  the  payment  of 
paper  which  was  not  due,  and  for  which  they  had  themselves 
made  no  advances. 

Nor,  upon  the  facts  presented  at  the  time  the  drafts  fell  due, 
and  situated  as  these  parties  then  were,  could  the  funds  arising 
from  the  sale  of  these  goods  be  appropriated  to  the  payment  of 
the  drafts,  but,  so  far  as  necessary,  they  should  go  to  the  pay- 
ment of  the  oldest  legal  claims.  When  a  debtor  makes  a  payment, 
he  has  a  right  to  direct  to  what  debt  it  shall  be  applied.  In 
case  he  gives  no  direction,  the  creditor  may  make  the  application 
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to  claims  then  due.  Bat  where  no  application  is  made  by  either, 
the  law  will  make  the  application  to  the  oldest  legal  claim  then 
due,  if  there  is  no  particular  equity  or  reason  for  a  different 
course:  Caldwell  v.  Werdworthj  14  N.  H.  431;  Saioyery.  Tappan, 
Id.  352.  When  these  funds  were  received  neither  party  was  in 
a  situation  to  make  any  particular  application  of  the  same.  The 
defendants  had  been  sued,  and  did  not  know  till  January  after 
where  the  funds  were  received;  and  the  plaintiffs,  if  they  had 
any  right  as  assignees  to  make  an  application,  assigned  their 
property  before  making  it.  The  law  wUl  therefore  appropriate 
the  funds,  upon  the  principles  of  the  above  authorities,  to  the 
extinguishment  of  the  oldest  legal  claims  then  due.  And  such 
were  those  which  went  to  make  up  the  amount  of  two  thousand 
eight  hundred  and  nineiy-four  dollars  and  seventeen  cents,  the 
c]aim  now  under  consideration,  being  the  balance  sued  for  after 
deducting  the  unpaid  drafts. 

The  sales  of  the  goods  amounted  to  five  thousand  two  hundred 
and  forty-five  dollars  and  eighiy-five  cents,  which  sum  far  ex- 
ceeds the  balance  of  two  thousand  eight  hundred  and  nineiy-four 
dollars  and  seventeen  cents;  and  although  these  funds  can  not 
be  treated  as  a  set-off,  nor  as  a  full  bar  to  the  plaintiffs'  action 
under  the  present  state  of  the  pleadings,  yet  there  is  no  objection 
to  their  consideration  in  the  reduction  of  damages;  and  so  much 
of  the  same  as  shall  be  necessary  to  pay  the  plaintiffs'  claim  of 
two  thousand  eight  hundred  and  ninety-four  dollars  and  seven- 
teen cents  is  properly  to  be  applied  for  that  purpose:  Pemi- 
gewasset  Bank  v.  Brackett,  4  N.  H.  557;  Wagner  v.  Wagner,  9 
Pa.  St.  214.  The  action,  therefore,  can  not  be  maintained  for 
any  sum  in  damages.  The  costs  will  be  regulated  by  the  court 
below. 
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TO  Pat:  Heaverki  v.  DonneU,  45  Am.  Deo.  302. 

AOOOHM ODATION  InBORSKB  OB  ACCKPTOB  IS  TO  BB  RbOABDXD  AS  SuBBTT  ol 

the  priDcipel  debtor,  a«  to  all  persons  having  notice:  PUi  v.  Congdon,  51  Am. 
Deo.  299;  see  also  Daniel  v.  McBae,  11  Id.  787;  DougUua  v.  WadcOe,  13  Id. 
630. 

AoooMMODATiON  Indorsbbs,  Makhrs,  AND  AocRFTOBS,  rights  and  liabili- 
ties of,  In  general:  See  PiU  t.  Congdon,  51  Am.  Dea  299,  and  the  oases  cited 
in  the  note. 

Appucation  of  Payments:  See  Lee*9  AdfiCr  v.  /bntaine,  44  Am.  Dea 
506;  Puliuim  ▼.  Rwn^  42  Id.  478,  and  note;  W'iOitf  ▼.  Cairttr,  50  Id.  78. 
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NOBRIB    V.   WaHEBON. 

[23  Nsw  Hakmhibb,  864.] 

Gbowino  Gram  n  not  Subject  to  Attaghkemt. 

Tbbspass.  The  opinion  stateB  the  case.  Hie  parties  agreed 
that  if  the  court  on  the  facts  should  be  of  the  opinion  that  the 
defendant  was  a  trespasser,  an  auditor  should  be  appointed  to 
assess  the  damages,  and  the  plaintiff  have  judgment  for  that 
amount. 

Bellows,  for  the  plaintiff. 

Emerson,  contra. 

By  Court,  Peblet,  J.  The  case  finds  that  the  defendant  on 
the  eighth  of  Julj,  1860,  entered  into  the  plaintiff's  close  and 
made  an  attachment  of  the  grass  growing  there;  that  on  the 
twenty-sixth  of  the  same  month  he  cut  and  carried  the  grass 
away.  He  also  attached  the  grass  by  leaving  copies  as  in  the 
attachment  of  real  estate. 

The  gist  of  the  action  is  the  breaking  and  entering;  but  if  the 
defendant  had  a  right  to  make  the  attachment,  he  had  of  course 
the  right  to  enter  on  the  land  in  a  reasonable  way  for  the  pur- 
pose of  making  it,  and  might  justify  the  entry  under  his  process. 
The  question  then  is,  whether  the  growing  grass  was  liable  to 
attachment. 

The  grass  was  taken  on  the  eighth  of  July,  and  kept  and  de- 
tained from  the  plaintiff  till  the  twenty-sixth  of  the  same  month, 
when  it  was  cut  and  carried  away.  If  the  grass  was  illegally 
taken  and  detained  from  the  eighth  to  the  twenty-sixth  of  the 
month,  it  would  be  no  defense  to  show  that  the  crop  was  mature 
and  liable  to  attachment  at  the  end  of  that  period. 

The  possession,  and  the  exclusive  possession,  of  the  land  was 
necessaiy  to  assert  the  right  which  the  defendant  claimed.  He 
could  not  keep  the  growing  crop  fenced  and  protected  until  it 
should  ripen,  without  exclusive  possession.  If  the  possession, 
which  he  took  and  kept,  had  been  legal  and  rightful,  it  would 
have  been  sufficient  to  maintain  trespass  quare  claiLSum  /regit, 
against  a  stranger,  or  against  the  owner  himself,  if  he  had 
entered  in  a  way  to  disturb  the  defendant's  right:  Crosby  y, 
Wadsworth,  6  East,  602. 

The  attachment  required  that  the  officer  should  take  and  keep 
the  whole  beneficial  interest  in  the  land  during  the  time  neces- 
sary to  mature  the  crop.    If  he  could,  for  that  purpose,  legally 
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hold  possesfiion  eighteen  days,  the  law  can  fix  no  limit  that 
would  preyent  him  from  holding  it  for  any  indefinite  time  that 
might  be  neceesary  to  make  the  attachment  effectual.  The 
officer  might  in  this  way  become  in  substance  tenant  of  the 
land  under  color  of  authority  to  attach  personal  property, 
though  the  law  does  not  permit  him  by  a  direct  attachment  of 
the  land  in  mesne  process  to  intermeddle  at  all  with  the  pooooo 
sion. 

The  case  of  Whipple  ▼.  Iboi,  2  Johns.  418  [3  Am.  Dec.  442], 
may  have  been  put  partly  on  the  ground  that  a  growing  crop  of 
wheat  would  go  to  the  executor,  and  not  to  the  heir,  and  was 
therefore  liable  to  be  taken  in  execution  as  personal  property. 
But  if  it  is  to  be  taken  as  a  case  in  point  for  the  defendant,  it 
is  outweighed  and  controlled  by  the  authorities  cited  for  the 
plaintiff. 

We  can  not  think  that  the  provisions  of  the  revised  statutes, 
authorizing  the  mortgage  of  growing  crops  as  personal  prop- 
erty, and  the  attachment  of  personal  property  subject  to  mort- 
gage, were  intended  to  make  any  change  in  the  law  relating  to 
the  attachment  of  growing  crops. 

The  fifteenth  section  of  the  one  hundred  and  eighiy-fourth 
chapter,  which  provides  for  the  attachment  of  personal  property 
aubject  to  mortgage,  is  limited  in  its  operation  by  the  terms  of 
the  statute  to  ''property  not  exempt  from  attachment."  If 
growing  crops,  therefore,  were  exempt  from  attachment,  they 
are  excluded  by  the  exception  from  the  operation  of  the  statute. 

In  the  case  of  certain  enumerated  kinds  of  property,  the  toxxiy 
teenth  section  of  the  same  chapter  provides  that  the  officer  may 
preserve  an  attachment  without  actual  possession,  by  leaving 
copies  of  his  writ  and  return  with  the  town  derk,  as  where  lands 
are  attached.  The  statute  names,  "grain  unthrashed,  hay,  or 
potatoes,"  etc.,  but  makes  no  mention  of  growing  crops,  which 
would  fall  peculiarly  within  the  reason  of  the  enactment,  and 
could  hardly  have  been  omitted,  if  the  legislature  had  under- 
stood that  they  were  liable  to  attachment. 

An  auditor  must  be  appointed  to  assess  the  damages,  accord- 
ing to  the  agreement  stated  in  the  case. 


What  Gkowths  ob  Chops  abe  Subject  to  Exeotttion  as  Fbbsonalty. 
The  prodnctioiiB  of  the  soil  are  realty  or  personalty,  according  to  their  nature. 
The  distinction  determining  whether  growths  are  realty  or  personalty  is,  if 
the  growths  are/rucftM  ncUnralea^  that  is,  the  natural  and  spontaneous  pro- 
ductions of  the  land,  they  are  regarded  as  a  part  of  the  land,  and  conse- 
quently as  real  estate;  but  if  they  uce/ructus  indugtridles,  that  is,  the  rssult 
am.  Pxo.  Vol.  LV— 11 
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of  labor  perfonned  about  the  land,  they  are  personalty:  1  Benj.  on  Sales,  sea 
126;  1  Schonler  on  Per.  Prop.  475, 476.  Freeman  in  his  work  on  ezecntiona, 
section  113,  treating  this  subject,  says:  ''When  a  product  of  the  soil  is 
claimed  not  to  be  subject  to  seizure  and  sale  under  a  Jieri/aeUu,  the  claim 
must  be  detennined  by  ascertaining  whether  such  product  is  real  or  personal 
estate;  and  this  last  question  is  in  turn  to  be  settled  by  inquiring  whether 
the  product  is  chiefly  the  result  of  roots  permanently  attached  to  the  soil,  or 
of  the  labor  and  skill  of  the  defendant  in  sowing  and  cultivating  the  soiL 
The  decisions  holding  certain  crops  to  be  personal  estate,  and  therefore  sub- 
ject to  execution,  have  generally  embraced  nothing  beyond  those  crops  which, 
being  sown  or  planted,  are  capable  of  reaching  perfection  within  one  year. 
But  we  think  a  crop  which  could  not  reach  perfection  in  less  than  two  or 
three  years  would  also  be  personal  property,  if  its  growth  can  be  regarded  as 
chiefly  attributable  to  the  skill  and  labor  of  the  owner.  We  think,  too,  that 
the  purpose  for  which  the  product  is  cultivated  may  be  taken  into  considera- 
tion in  determining  its  character  as  real  or  personal  estate.  Thus  fruit  trees 
planted  in  an  orchard  to  permanently  enhance  the  value  of  the  real  estate 
ought  to  be  regarded  in  a  very  different  light  from  trees  growing  in  a  nurs- 
ery for  the  purposes  of  sale,  and  which  the  owner  treats  as  merchandise  to  be 
sold  to  whomsoever  may  apply.  But  the  general  rule  undoubtedly  is,  that 
'growing  trees,  fruit,  or  grass,  the  natural  produce  of  the  earth,  and  not  an- 
nual productions  raised  by  the  manurance  and  industry  of  man,  are  parcel 
of  the  land  itself,  and  not  chattels. '  'Annual  productions  or  fruits  of  the  earth, 
as  clover,  timothy,  spontaneous  grapes,  apples,  pears,  peaches,  cherries,  etc., 
are  considered  as  incidents  to  the  land  in  which  they  are  nourished,  and  are 
therefore  not  personal.'  Of  course,  the  rule  is  otherwbe  where  fruit,  grass, 
or  any  other  natural  product  of  the  earth  has  been  severed  therefrom,  and 
thereby  converted  into  personalty.  The  fact  that  a  crop  is  produced  by 
perennial  roots  is  by  no  means  conclusive  that  it  is  to  be  ranked  as  real  estate. 
The  true  test  is,  whether  the  crop  is  produced  chiefly  by  the  manurance  and 
industry  of  the  owner." 

And  it  is  now  a  rule  settled  beyond  question,  that  growing  crops' are  per- 
sonalty, and  are  subject  to  seizure  and  sale  under  execution:  McKenzie  v. 
Lampley,  31  Ala.  626;  Crine  v.  Tifts,  65  Ga.  644;  Northern  v.  Stale,  1  Ind. 
113;  Parham  v.  Tlunnpaon,  2  J.  J.  Marsh.  159;  Thompson  v.  Craigmyle,  4  R 
Mon.  391;  S.  C,  41  Am.  Dec.  240;  Craddock  v.  Riddlesbarger,  2  Dana,  205; 
Porche  v.  Bodin,  28  La.  Ann.  761;  Pickens  v.  Webster,  31  Id.  870;  Coombs  v. 
Jordan,  3  Bland,  312;  S.  C,  22  Am.  Deo.  236;  PenhaUow  v.  Dtoight,  7  Mass. 
34;  S.  C,  5  Am.  Deo.  21;  Bloom  y.  Welch,  3  Dutch.  177;  OUliU  v.  Truax,  27 
Minn.  528;  S.  C,  8  N.  W.  Bep.  767;  S.  C,  11  Eep.,  N.  S.  739;  Westbrook 
V.  Eager,  1  Harr.  (K.  J.)  81;  Whipple  v.  .^bo^  2  Johns.  418;  S.  C,  3  Am. 
Dec.  442;  Stewart  v.  Doughty,  9  Johns.  108;  Hartwea  v.  Bissell,  17  Id.  128; 
Shepard  v.  Philbrick,  2  Denio,  175;  Smith  v.  TriU,  1  Dev.  &  B.  241;  Peacock 
V.  Purvis,  2  Brod.  &  B.  362.  In  Minnesota,  growing  grain  may  be  levied  on 
at  any  time  of  its  growth,  whether  the  growth  is  going  on  above  or  below 
ground:  QUUU  v.  Ttuax,  supra;  and  after  an  execution  sale  of  growing  grain, 
it  is  in  custodia  legis  till  it  ripens,  when  the  purchaser  has  a  reasonable  time 
to  cut  and  carry  it  away:  Smith  v.  Trttt,  supra;  and  a  collector  of  taxes 
would  have  no  right  afterwards  to  sell  it:  HartweJl  v.  Bissell,  17  Johns.  128. 
Trees  and  shrubs  in  lands  demised  to  be  used  as  a  nursery  garden  are  persooal 
chattels  as  between  the  lessor  and  the  lessee,  and  may  be  seized  by  the  sheriff 
on  execution:  Miller  v.  Baker,  1  Met.  27.  In  Preston  v.  Ryan,  45  Mich.  174, 
Cooley,  J.,  said  that  growing  crops,  although  a  part  of  the  realty,  are  treated 
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M  personalty  for  the  porpoee  of  a  levy  and  sale  on  execution.  And  in  Shan' 
wm  V.  Jonet^  12  Ired.  206,  it  was  held  that  under  a  statute  prohibiting  an 
officer  from  levying  an  execution  '*  on  growing  crops,"  an  officer  might  levy 
upon  a  standing  crop,  provided  it  was  matured.  In  Alabama  formerly,  by 
statute,  a  growing  crop  was  not  subject  to  execution:  Adams  v.  Taniter,  5 
Ala.  740;  Evan»  v.  Lamar^  21  Id.  333;  but  by  a  later  statute  the  common- 
law  rule  was  restored  in  that  state,  and  growing  crops  rendered  subject  to 
execution:  McKenzie  v.  Z/ampley,  31  Id.  526.  In  Lomg  v.  Seavera,  13  Weekly 
Notes  of  Cases,  429,  the  court  recognized  the  rule  that  growing  grain  was 
personalty  and  subject  to  be  sold  on  execution,  but  held  that  where  the  land 
was  let  upon  shares,  a  sale  under ^.  fa.  of  the  landlord*8  share,  before  an  ac- 
tual severance,  did  not  of  itself  work  such  a  severance  as  passed  the  land- 
lord's title  as  against  a  subsequent  purchaser  of  the  land  at  sheriff's  sale  who 
obtained  his  deed  before  the  rent  fell  due.  And  a  cropper's  interest  in  a 
growing  crop  may  be  seized  and  sold  on  execution  against  him:  Stewcart  v. 
Doughty f  0  Johns.  108.  Where  a  husband  and  wife  reside  on  land  of  which 
the  wife  has  the  fee,  the  husband  is  tenant  by  the  curtesy,  and  crops  raised 
by  him  are  liable  to  seizure  on  execution :  Pourrier  v.  Raymtmd,  1  Han.  N. 
B.  520;  but  a  crop  raised  on  land  held  by  the  husband  and  wife  by  entireties 
is  held  by  them  in  the  same  manner  and  subject  to  the  same  law  as  the  land 
itself,  and  such  crop  is  therefore  not  subject  to  levy  and  sale  on  execution 
against  the  husband:  Potion  v.  Rankin^  68  Ind.  245. 

On  the  other  hand,  those  growths  which  are  perennial,  or  are  the  natural 
product  of  the  soil,  are  part  of  the  realty,  and  not  liable  to  seizure  on  execu- 
tion as  personalty.  Consequently  a  constable  can  not  enter  upon  land  and 
take  in  execution  fruit  trees  standing  and  growing:  Adams  v.  SmiiJit  Breese, 
283;  Bank  qf  Lanaingburgh  v.  Crary^  1  Barb.  542.  And  peaches  on  trees  are 
not  such  goods  and  chattels  as  may  be  taken  in  execution  on  a  Ji,  fa, ;  but 
after  they  are  gathered  this  may  be  done:  SiaXt^  Use  of  Roe,  v.  Gemmillj  1 
Houat.  9;  so,  also,  growing  grass  ia  parcel  of  the  land  and  not  subject  to  seizure 
as  chattels:  BaTik  qf  Lanaingburgh  v.  Crary,  1  Barb.  542;  but  it  was  held  in 
Smith  V.  JenkSf  1  Denio,  580;  S.  C,  aff.  1  N.  Y.  90,  that  although  growing 
grass  was,  in  general,  part  of  the  realty  and  could  not  be  seized  as  such  under 
an  execution  against  chattels,  yet  where  it  was  owned  by  one  who  did  not 
own  the  land  it  was  personalty. 
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[72  Nkw  Hampshibx,  887.] 

Cr  TOM  KOffS  BX  KsASONABLE;  but  a  custom  is  not  unreasonable  merely 
because  it  is  contrary  to  a  particular  maxim  of  the  common  law,  or  is 
prejudicial  to  the  interests  of  a  private  person,  if  it  be  for  the  benefit  of 
the  commonwealth. 

Iv  Custom  is  Allxoed  to  bx  Void  because  Inconvenient  in  a  high 
degree  in  its  enjoyment,  the  judges  must  look  to  the  probabilities  of  the 
case,  and  be  satisfied  that  the  inconvenience  is  real,  general,  and  exten- 
sive, before  they  hold  it  bad  where  the  jury  have  found  it  to  exist  and 
to  have  been  acted  upon  beyond  the  time  of  legal  memory. 

Custom  of  Befositino  upon  Plaintiff's  Bbacm  Sea- weed,  gathered  be- 
tween high  and  low-water  mark,  which  is  in  favor  of  the  inhabitants  of 
a  neighboring  town,  is  not  unreasonable. 
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To  Pbovs  Cubiom  of  Bbfositino  Ska-wvbd  utok  PIiAxntuf's  Bkagr, 
evidenoe  that  thirty  penoni  had  been  acoaatoiiied  to  deposit  sea-weed 
there  is  oompetent. 

Yakiavge  bbtwebh  Allboatiom  of  U&A.OX  AND  Pboof  of  It  dobs  not 
Exist  where  the  custom  alleged  is  of  hauling  sea-weed  upon  the  plaint- 
ifb'  close  and  depositing  it  there,  and  afterwards  carrying  it  away  at  all 
times  of  the  year,  at  the  defendants*  will  and  pleasure,  and  the  evidence 
is  that  when  the  defendants  got  more  sea- weed  than  they  wished  to  hanl 
home  they  hauled  it  there  and  left  it  until  it  was  convenient  for  them  to 
remove  it. 

RCOULAB  USAGX  FOR  TWXNTT  YkABS,  UnXZPLAINXD  AND  UVOONTBADIGTBD, 

is  sufficient  to  warrant  a  jury  in  finding  the  existence  of  an  immemorial 
custom. 

DiFKNDANT  NSED  NOT  PBOVB  TBLaT  GUSTOM  EXTBNDS  OVEB  WUOLB  ClOSB 

under  a  plea  stating  a  custom  to  haul  sea-weed  "upon  said  close." 

Customabt  Riobt  TO  DO  Anything  on  Land  of  Anothxb  is  Advbbsb  to 
the  rights  of  the  owner  of  the  soil,  and  must  have  been  acquiesced  in  by 
him. 

Btidbncb  is  ADMiaHTBf.B  AS  TxNDiNG  TO  Pbovx  Ligensb  when  it  proves 
that  defendant  repeatedly  went  on  the  land,  and  did  acts  there  with  the 
knowledge  of  and  without  any  objection  from  the  plaintiff. 

Adhission  of  Witness  Ajfobds  No  Ground  for  Sxttino  Asidb  Ver- 
dict when  the  facts  testiGod  to  by  him  had  abeady  been  proved  by  the 
witnesses  of  the  party  objecting  to  him. 

Vbrdiot  will  not  bb  Set  Aside  in  Part. 

Trespass  quare  clausum  fregii  for  entering  plaintiffs'  close 
and  carrying  away  several  loads  of  sea-weed  and  flats-weed.  The 
defendant  pleaded  that  the  inhabitants  of  Hampton  had  from 
time  immemorial  the  right  of  hauling  sea- weed  gathered  between 
high  and  low-water  mark  upon  the  plaintiffs'  close,  depositing 
it  there,  and  afterwards  taking  it  and  carrying  it  awaj  every 
year,  and  at  all  times  of  the  year,  at  the  defendant's  free-will 
and  pleasure.  The  evidence  to  establish  the  custom  is  suffi- 
ciently stated  in  the  opinion  of  the  court.  The  defendant  also 
relied  on  a  license  to  deposit  the  sea-weed  on  the  plaintiffs' 
beach  hills,  and  introduced  one  Lamprey  as  a  witness  to  locate 
the  places  where  the  defendant  had  done  the  acts  complained 
of,  and  to  prove  the  license  and  prescription.  The  plaintiffs 
objected  to  him  as  incompetent,  because  he  was  an  inhabitant  of 
Hampton  and  interested  in  the  result,  but  the  court  permitted 
him  to  testify.  The  defendant  also  offered  in  support  of  the 
license  evidence  that  he  had  gathered  sea-weed,  and  hauled 
it  to  the  plaintiffs'  close  for  twenty-flve  years  past,  and  that  the 
plaintiffs,  although  present,  had  made  no  objection  to  his  doing 
8O9  and  offered  other  evidence  tending  to  prove  the  license. 
The  defendant  contended  that  the  pleas  of  custom  and  license 
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were  inoonsistent  wiih  each  other.  The  rulings  of  the  oourt  to 
which  exceptions  were  taken  are  sufficiently  stated  in  the  opin- 
ion of  the  court.  Verdict  for  the  defendant,  which  the  plaint- 
iffs moved  to  set  aside. 

Christie  and  French  ^  for  the  plainti£BBk 

Emery  and  Marston^  contra. 

By  Court,  Gilghbist,  C.  J.  The  custom  alleged  is  that  the 
inhabitants  of  Hampton  have  had,  from  time  immemorial,  the 
liberly  and  privilege  of  hauling  sea-weed  and  flats-weed  upon 
the  close,  and  there  depositing  it,  and  afterwards  of  canying  it 
away  at  their  pleasure. 

It  is  said  by  the  plaintiffs  that  the  custom,  as  aUeged,  is  un- 
reasonable. In  the  case  of  lh/8on  v.  Smith,  9  Ad.  &  El.  406,  the 
custom  was  that  eveiy  liege  subject  exercising  the  trade  of  a 
victualer  might  enter  on  the  plaintiff's  close  at  the  time  of  cer- 
tain fairs,  and  erect  booths,  stalls,  tables,  and  posts,  and  continue 
them  a  reasonble  time  after  the  fairs.  It  was  said  by  Tindal, 
lord  chief  justice,  that  a  custom  is  ''  a  usage  which  obtains  the 
force  of  law,  and  is,  in  truth,  the  binding  law  within  a  particu- 
lar  district,  or  at  a  particular  place,  of  the  persons  and  things 
which  it  concerns." 

It  must  be  reasonable;  '*  and  this  is  a  question  which  it  be- 
longs  to  the  judges  of  the  land  to  determine."  The  views  of  the 
court  are,  that  a  custom  is  not  unreasooable,  merely  because  it 
is  contrary  to  a  particular  maxim  of  the  common  law;  as  the 
custom  of  gavelkind  is  contraiy  to  the  law  of  descent.  Nor 
is  it  unreasonable  because  it  is  prejudicial  to  the  interests  of  a 
private  man,  if  it  be  for  the  benefit  of  the  commonwealth;  as 
the  custom  to  turn  the  plow  upon  the  headland  of  another,  in 
fiivor  of  husbandly,  or  to  dry  nets  upon  the  land  of  another, 
in  favor  of  navigation. 

But  a  custom  injurious  or  prejudicial  to  the  many,  and  bene- 
ficial only  to  some  particular  person,  is  repugnant  to  the  law  of 
reason.  But  the  present  custom  is  in  fact  in  favor  of  the  many, 
and  the  only  party  against  whom  it  is  set  up,  and  by  whom  it 
is  now  opposed,  is  the  lord  of  the  manor. 

It  is  not  void  as  being  against  law;  and  if  alleged  to  be  void, 
because  inconvenient  in  a  high  degree  in  its  enjoyment,  and 
therefore  unreasonable,  the  judges  must  look  to  ihe  probabili- 
ties of  the  case,  and  be  satisfied  that  the  inconvenience  is  real, 
general,  and  extensive,  before  they  hold  a  custom  bad  upon  that 
ground  which  a  jury  have  foimd  to  exist,  and  to  have  been  acted 
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upon  from  beyond  the  time  of  legal  memoiy.  Upon  these 
grounds  the  court  of  queen's  bench  held  that  the  custom  in 
the  case  cited  vas  not  unreasonable. 

In  the  case  of  Bradbee  y.  Christ's  Bo^pital,  4  Man.  &  G.  714, 
it  was  held  that  a  custom  to  erect  a  hoarding  (which  is  a  fence 
inclosing  a  house  and  materials,  while  builders  are  at  work)  so 
as  to  obstruct  a  part  of  a  public  waj,  for  the  purpose  of  build- 
ing or  pulling  down  a  house,  is  not  unreasonable.  The  hoard- 
ing, it  is  said,  may  be  necessary  for  the  protection  of  the  public. 

In  Levuclchart  v.  Cooper^  3  Bing.  N.  C.  99,  the  court  held  a 
certain  custom  unreasonable  because  it  was  in  restraint  of  for- 
eign trade.  In  the  case  of  Blewett  v.  Tregonning,  8  Ad.  &  El. 
654,  it  was  held  that  sand  blown  by  the  wind  from  the  sea-shore 
upon  the  plaintiff's  close  and  there  deposited  could  not  be 
taken  from  the  close  to  be  used  as  manure  by  yirtue  of  a  cus- 
tom, on  the  ground  that  the  sand  was  a  part  of  the  soil  and  in- 
separable from  it;  that  there  was  no  mode  of  ascertaining  what 
was  sand  blown  there  from  the  sea-shore  and  what  was  the 
original  soil,  and  that  there  could  not  be  a  custom  to  take  a 
profit  t7i  alieno  solo.  So  a  custom  to  dig  mines  so  as  to  injure 
the  foundation  of  the  plaintiff's  house  is  unreasonable,  and  can 
not  be  supported:  Hilton  v.  GranviUe,  6  Ad.  &  El.,  N.  S.,  701. 
And  many  of  the  ancient  cases  referred  to  in  the  decisions  cited 
are  collected  in  Bac.  Abr.,  Customs^  C. 

In  the  present  case,  the  custom  alleged  and  substantially 
proved,  was  to  deposit  upon  the  beach  or  sand  hills  of  the 
plaintiffs  the  sea-weed  gathered  between  high  and  low-water 
mark.  In  this  there  seems  to  be  nothing  unreasonable.  It  is 
for  the  benefit  of  the  inhabitants  of  Hampton.  As  Tindal, 
lord  chief  justice,  said,  "  the  custom  is  in  favor  of  the  many, 
and  the  only  party  against  whom  it  is  set  up,  and  by  whom  it 
is  now  opposed,  is  the  lord  of  the  manor."  It  certainly  is  full 
as  reasonable  as  the  cases  put  by  Tindal,  lord  chief  justice,  and 
stated  in  Bacon  as  good  customs.  This  exception,  we  think, 
must  be  overruled. 

The  plaintiffs  contend  that  there  was  no  evidence  competent 
to  be  submitted  to  the  jury  in  support  of  the  custom  alleged. 
It  appears  from  the  evidence  of  John  Page,  that  twelve  persons 
from  the  west  part  of  Hampton,  and  two  persons  from  Hamp- 
ton Falls,  had  deposited  sea-weed  there.  David  Page  testified 
that  more  than  one  half  of  the  people  from  the  east  part  of  the 
center  of  Hampton,  of  whom  he  remembered  the  names  of 
thirteen,  and  "  not  many,"  which  may  fairly  be  construed  t^ 
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mean  some  persons,  from  the  west  part  of  Hampton,  bad  done 
so.  Josiah  Page  said  that  all  persons  had  deposited  sea-weed 
there  i?hen  they  pleased,  and  that  he  had  known  a  great  many 
persons  to  do  it. 

Here  are  thirty  persons,  whose  names  were  given  by  the 
witnesses,  who  lived  in  Hampton,  and  who  had  been  known  to 
hanl  and  deposit  sea-weed  upon  the  close.  It  is  not  argued, 
and  there  is  no  evidence,  that  any  persons  but  inhabitants  of 
Hampton  deposited  sea-weed  there. 

In  the  case  of  Boe  v.  Jeffery,  2  Mau.  &  Sel.  92,  the  question 
was  whether  there  was  a  custom  within  the  manor  to  bar  entails 
by  surrender.  In  support  of  the  custom,  one  instance  only  was 
proved.  Lord  Ellenborough  said:  "  The  evidence  unrestricted 
is  certainly  evidence  of  a  custom.  It  is  true  that  one  act  undis- 
turbed does  not  make  a  custom,  but  it  will  be  evidence  of  a 
custom."  In  the  present  case  there  is  proof  that  thirty  persons 
in  Hampton  were  accustomed  to  deposit  sea-weed.  Now  the 
question  is  not  whether  some  persons  did  not  do  so,  but  whether 
there  is  or  is  not  sufficient  evidence  to  be  submitted  to  the  jury 
from  which  they  may  find  the  existence  of  the  custom.  The  fact 
that  the  witnesses  saw  persons  there  principally  from  certain 
8i)ecified  parts  of  the  town,  merely  shows  what  would  naturally 
liappen,  that  those  persons  who  lived  nearest  to  the  place  of 
getting  the  sea-weed  would  be  the  persons  most  frequently  to 
be  seen  there.  We  think  the  evidence  was  competent  to  be  sub- 
mitted to  the  jury. 

It  is  not  necessary,  in  our  opinion,  that  there  should  be  evi- 
dence of  the  limitation  of  the  custom  to  the  inhabitants  of 
Hampton,  further  than  was  shown  in  the  case.  The  proof  is, 
that  the  inhabitants  of  Hampton  deposited  the  sea-weed.  Josiah 
Page  testified  that  everybody  did  so  when  they  pleased.  But 
there  is  no  proof  that  any  persons,  excepting  inhabitants  of 
Hampton,  had  any  inclination  to  do  so;  nor  that  the  people  of 
the  state  generally,  or  of  the  county,  were  ever  seen  there. 

The  plaintiffs  contend  that  the  proof  varies  from  the  allega- 
tion, which  is  of  the  right  of  hauling  sea- weed  upon  the  close 
and  depositing  it,  and  afterwards  of  taking  and  carrying  it  away 
every  year,  and  at  all  times  of  the  year,  at  the  defendant's  free 
will  and  pleasure;  that  the  custom  pleaded  is  general,  to  haul 
flea-weed  without  limit  as  to  quantity,  while  the  proof  is  of  a 
lestricted  usage  to  haul  it  only  when  the  persons  had  got 
**  more  than  a  load." 

John  Page  testified  that  the  custom  was  to  haul  the  sea-weed 
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to  Uie  beach  hills,  and  leave  it  theie,  when  they  had  got  more 
than  they  wished  to  haul  away,  untQ  it  should  be  conyenient  for 
them  to  remove  it.  David  Page  said  that  when  they  had  col- 
lected more  than  a  load,  they  **  shot  down"  the  sea-weed  upon 
the  top  of  the  hills.  Now  it  appears  that  they  deposited  the 
sea-weed  upon  the  top  of  the  hill,  when  it  was  convenient  so  to 
do;  and  the  substance  of  the  testimony  of  both  the  witnesses  is, 
that  when  they  had  got ''  more  than  a  load  "  to  cany  home,  they 
left  it.     This  is  certainly  no  proof  of  a  restricted  usage. 

It  is  said  also  that  the  custom  is  restricted,  by  the  evidence,  to 
sea-weed  procured  outside  of  the  beach  hills  east  of  the  plaint- 
iff's marsh.  But  this  is  a  mistake.  Only  David  Page  speaks 
of  that  place,  and  he  was  merely  describing  a  place  where  he  saw 
persons  getting  sea-weed,  which  certainly  does  not  show  any 
variance.  He  was  not  proving  a  custom  to  get  it  from  that 
place;  and  if  he  had  been,  the  testimony  of  the  other  witnesses 
shows  no  restriction  as  to  place,  so  that  there  still  would  be  com- 
petent evidence  to  be  left  to  the  jury. 

The  plea  is  of  a  custom  to  deposit  the  sea-weed,  and  carry  it 
away  at  all  times  of  the  year,  at  the  defendant's  free  will  and 
pleasure.  The  evidence  of  John  Page  is  that  they  hauled  it 
there,  and  left  it  when  they  had  got  more  than  they  wished  to 
haul  home,  until  it  should  be  convenient  for  them  to  remove  it. 
This  certainly  shows  the  custom  substantially  as  alleged. 

There  is  no  doubt  on  general  principles  that  the  custom  must 
be  proved  as  alleged.  The  right  claimed  must  not  be  greater 
than  the  right  proved:  DreweU  v.  Towler,  3  Bam.  &  Adol.  735. 
But  if  the  right  proved  be  greater  th^n  that  claimed,  it  would 
seem  not  to  be  a  variance  for  that  reason,  notwithstanding  the 
nisi  priiLS  ruling  of  Lord  Kenyon  in  Wilson  v.  Page,  4  Esp.  71, 
cited  by  the  plaintiffs.  In  that  case,  the  defendant  pleaded  a 
custom  for  the  tenants  of  a  particular  copyhold  tenement  to  cut 
turf,  and  offered  to  prove  a  general  usage  for  all  the  copyholders 
of  the  manor  at  large  to  cut  turf,  but  without  being  able  to 
prove  the  particular  usage  as  to  this  tenement.  Lord  Eenyon 
held  that  he  was  confined  to  proof  of  the  custom  pleaded.  Bui 
in  MUward  v.  Hibbert,  3  Ad.  &  El.,  N.  S.,  120,  the  defendant 
'  pleaded  a  certain  custom  of  trade  at  London.  The  court  held 
that  there  was  evidence  of  the  custom  laid  as  a  custom  of  Lon- 
don, though  the  witnesses  said  that  such  customs  also  prevailed 
in  other  English  ports.  Lord  Denman  said:  ''  It  rather  appears 
to  us  that  the  custom  might  be  properly  described  as  a  custom 
of  trade  in  London,  though  it  should  also  exist  in  other  ports. '^ 
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In  CooHdge  y.  Leamedy  8  Pick.  604,  it  -was  held  that  the  use  of 
a  place  for  sixty  years  as  a  public  landing  place  would  support 
a  plea  that  the  place  was  a  landing  place  for  the  inhabitants 
of  Watertown.  In  Saane  ▼.  Ireland^  10  East,  259,  proof  of  a 
quondam  manor  which  had  ceased  to  exist  as  a  legal  manor, 
and  existed  now  only  by  reputation,  was  held  sufficient  evidence 
of  an  allegation  that  a  party  was  seised  of  a  manor  of  F.  Lord 
Ellenborough  said:  '*  It  would  still  be  a  manor  by  reputation, 
for  this  purpose,  which  will  satisfy  the  allegation;  and  it  was 
not  necessaiy  to  proye  it  a  continuing  manor  for  all  purposes." 
In  Bicketts  ▼.  Saiwey,  2  Bam.  &  Aid.  861,  the  declaration 
stated  that  the  plaintiff  was  possessed  of  a  messuage  and  land, 
and  ought  in  respect  of  them  to  have  a  right  of  common.  It 
appeared  that  the  right  of  common  was  claimed  by  the  plaintiff 
in  respect  of  Ashford  Hall,  and  the  land  usually  held  with  it, 
on  which  issue  the  plaintiff  failed.  It  appeared,  however,  that 
he  was  possessed  of  land  within  the  parish,  in  respect  of  which 
he  was  entitled  to  a  right  of  common,  but  there  was  no  mes- 
suage upon  this  land;  and  it  was  held  that  this  evidence  was 
sufficient.  U}>on  these  authorities,  we  think  that  this  custom 
was  proved  by  competent  evidence. 

The  custom  is  alleged  in  the  plea  to  be  an  immemorial  custom, 
and  the  evidence  in  this  case  shows  that  there  had  been  a  usage 
to  procure  the  sea-weed  for  more  than  twenty  years.  This  evi- 
dence is  sufficient.  A  regular  usage  for  twenty  years,  unex- 
plained and  uncontradicted,  is  sufficient  to  warrant  a  jury  in 
fitiflmg  the  existence  of  an  immemorial  custom:  Bex  v.  Joliffe,  2 
Bam.  &  Cress.  54;  Gray  v.  Band,  2  Brod.  &  B.  667. 

The  court  ruled  that  it  was  not  necessary  for  the  defendant  to 
prove  that  the  custom  extended  over  the  whole  close. 
.  The  plea  states  a  custom  to  haul  the  sea-weed  "upon  said 
elose,"  and  the  plaintiffs  say  the  instruction  was  wrong. 

In  the  case  of  Bichards  v.  Peake,  2  Bam.  k  Cress.  918,  to  an 
action  of  trespass  quLore  dUxaxwm.  fregit  the  defendant  pleaded  a 
zight  of  common  of  pasture  in  a  down  of  which  the  close,  etc., 
in  the  declaration  mentioned  was  parcel,  and  justifying  the 
trespass.  Beplication  that  the  close  in  which,  etc.,  in  the 
declaration  mentioned  was  a  certain  close  called  Burgey  Cleave 
Garden,  etc.  Abbott,  C.  J.,  said  that  the  words  *'the  close  in 
which,  etc ,  in  the  declaration  mentioned,"  confine  that  allegation 
to  the  spot  where  the  trespass  was  committed.  In  Baasett  v. 
MiieheUy  2  Bam.  &  Adol.  99,  to  an  action  of  trespass  qacare  clarisum 
firegU  the  plea  was  that  the  close  in  which,  etc.«  was  part  of  an 
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allotment  of  six  acres;  which  was  denied  by  the  replication.  It 
appeared  that  the  close  set  out  was  not  all  within  the  allotment, 
but  that  the  part  in  which  the  actual  trespass  occurred  was 
"within  it;  and  it  was  held  that  the  justification  was  made  out. 
Patterson,  J.,  said:  "  The  words  '  in  the  said  close'  do  not  mean 
every  part  of  the  close;"  Ihpley  v.  Wainwrighl,  6  Bam.  &  Ado]. 
395;  S.  P.,  1  Arch.  N.  P.  339.    We  think  the  ruling  was  correct. 

The  court  also  ruled  that  a  customaiy  right  to  do  anything 
on  the  land  of  another  was  a  right  adverse  to  the  rights  of  the 
owner  of  the  soil.  This,  however,  was  said  only  as  introduc- 
tory to  the  rest  of  the  sentence — ''and  must  have  been  acqui- 
esced in  by  him." 

The  authorities  are  that  a  custom  originates  in  permission: 
Bac.  Abr.,  Customs,  A.  Still  it  is  in  its  nature  adverse.  It  is 
a  right  which  the  owner  of  the  soil  permits  to  be  exercised  upon 
Lis  land;  and  he  must  have  acquiesced  in  it  in  order  to  give  it 
validity;  because  the  custom  must  not  have  been  the  subject  of 
contention  and  dispute.  If  it  be  not  an  adverse  right,  why 
need  its  exercise  have  been  acquiesced  in  ?  We  do  not  see  that 
.1  can  be  otherwise  regarded. 

The  defendant  here  first  set  up  the  plea  of  custom.  If  he 
failed  in  proving  that,  then  he  relied  on  proof  of  a  license. 
Surely  the  evidence  stated  in  the  case,  of  his  repeatedly  going 
on  the  land,  and  doing  acts  there  with  the  knowledge  of  and 
without  any  objection  from  the  plaintiffs,  is  competent  to  be 
considered  and  weighed  by  the  jury,  as  tending  to  show  a 
license.  He  might  say,  ''All  the  inhabitants  of  Hampton  did 
these  acts;  but  if  I  can  not  prove  that  they  did  so,  and  if  I  fail 
in  showing  a  custom,  at  least  when  I  did  them  myself  the 
plaintiffs  assented  to  them,  and  so  I  had  a  license." 

The  questions  of  custom  and  of  license  were  distinct  from 
each  other.  One  of  them  might  have  been  tried  without  the 
other;  and  if  the  question  of  license  only  had  been  tried,  there 
would  have  been  no  pretense  of  objection  to  Lamprey.  By 
applying  Lamprey's  testimony  to  a  point  upon  which  it  was  not 
offeied,  and  which  it  proves  only  incidentally,  the  plaintiffs 
raise  their  objection.  Whether  they  can  do  this  is  extremely 
doubtful. 

The  general  rule  is  well  understood.  If  a  customaiy  right 
be  claimed  for  the  inhabitants  of  a  place,  an  inhabitant  can  not 
testify  in  support  of  the  custom,  for  the  verdict  would  be  evi- 
dence in  his  favor:  Jacobsan  v.  Fountain,  2  Johns.  170;  OouU 
▼.  James,  6  Cow.  869;  Beni  v.  Baker,  8  T.  B.  88.    But  in  Beni 
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▼.  Bilker,  BuUer  and  Grose,  JJ.,  both  say  that  if  a  witness  be 
competent  to  answer  any  question,  he  ought  not  to  be  rejected 
generally.  In  the  case  of  Smith  v.  Carrington,  4  Cranch,  62,  it 
was  held  by  Marshall,  C.  J.,  that  a  witness  who  was  interested 
to  diminish  certain  admitted  items  in  the  plaintiff's  account  was 
still  a  competent  witness  to  disprove  other  items.  However,  in 
Oage  v.  Stewart,  4  Johns.  293,  it  was  held  that  a  witness  interested 
in  one  of  the  articles  for  which  the  suit  was  brought  could  not 
testify  as  to  another  article  in  which  he  was  not  interested. 

But  this  objection  is  obviated  by  the  plaintiffs'  own  evidence. 
Their  witnesses  describe  the  places  where  the  trespasses  were 
committed,  and  Lamprey,  the  defendant's  witness,  agrees  with 
them.  In  the  case  of  Wiggin  v.  Damrell,  4  N.  H.  69,  the  de- 
fendant contended  that  a  certain  deposition  was  improperly 
used  by  the  plaintiff.  But  the  court  held  that,  under  the  cir- 
cumstances, they  would  not  inquire  whether  the  deposition  was 
properly  admitted  or  not,  as  it  appeared  that  the  fact  which  the 
deposition  was  intended  to  prove  had  been  virtually  admitted 
by  the  defendant.  In  the  present  case,  the  fact  which  Lamprey 
testified  to  had  already  been  proved  by  the  plaintiffs'  witnesses, 
and  we  do  not  understand  that  the  places  where  the  alleged 
trespasses  were  committed  were  matters  in  dispute.  The  ad- 
mission of  Lamprey,  then,  affords  no  ground  for  setting  aside 
the  verdict. 

No  practice  exists  in  this  state,  to  our  knowledge,  of  setting 
aside  a  verdict  in  part.  Moreover,  the  case  has  been  tried 
^hronghout  without  reference  to  any  former  trial.  The  plaint- 
iffs must  go  on  the  ground  that  judgment  should  be  rendered 
on  the  verdict  returned  in  the  former  trial,  which  they  say  has 
not  been  set  aside.  But  this  motion  should  have  been  made  be- 
fore the  present  trial  had  been  gone  into;  and  if  the  plaintiffs 
should  lie  by  and  wait  the  result  of  the  trial,  allowing  the  de- 
fendant, without  any  notice,  to  incur  the  expense  of  the  pro- 
ceeding— then  to  permit  them  to  take  advantage  of  this  motion, 
supposing  their  position  to  be  tenable,  would  be  extremely  un- 
just. We  are  of  opinion,  therefore,  that  the  plaintiffs'  motion 
should  be  overruled,  and  that  there  should  be 

Judgment  on  the  verdict. 

Customs,  Geverallt:  See  the  note  to  Oovemor  v.  WUhert,  50  Am.  Dea 
95,  diaoaasing  this  subject. 

UsAOB  CoHTBAST  TO  CoMMON  Law  IS  NOT  GooD:  Harris  V.  Carmm,  30 
Am.  Dec.  510;  see  also  Atwood  y.  BeUanee  Trantp.  Co.,  34 1(L  503;  LUUtfMd 
▼.  MaxweU,  50  Id.  653. 
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Etidbnos  oy  Onb  Individual  wicl  vot  Ebtabltsh  a  Usaox:  Ilalwer- 
won  Y.  CdU^  40  Am.  Deo.  603. 

PaKTIOULAL  CfTBTOU   AOAIM8T   KaTUBAL    RbASOH    WILL    BB    OVBBBULXD* 

Bodfish  V.  Ibx,  39  Am.  Dec.  611.  Usages  to  be  good  most  be  reasonable: 
BaiyiDard  y.  MiddUUm,  16  Id.  615;  Barhdale  y.  Broum^  9  Id.  720;  Jordan  t. 
Meredith,  2  Id.  373;  PleeuanU  v.  PendleUm,  18  Id.  726;  KendaU  v.  Jtwidi,  30 
Id.  696. 


SwAHSOOT  Maohine  Go.  V.  Walker. 

[93  Nkw  HAMMBIBa,  457.] 

pABaY  GA2Y  BOT  DiBEGTLT  Impeach  HIS  OwB  WITNESS;  bat  this  mle  doea 
not  prevent  him  from  showing  that  the  facts  testified  to  are  incorrectly 
stated  by  the  witness;  and  the  party  calling  a  witness  is  not  precluded 
from  proving  the  truth  of  any  particnlar  fact  by  any  other  competent 
testimony  in  direct  contradiction  to  what  such  witness  may  have  testified. 

Admbwtok  of  Mebelt  Intbgductobt  Evidence  is  not  Exceptionable, 
and  a  verdict  will  not  be  set  aside  on  account  of  its  admission. 

Absionxb  ov  Third  Pebsons  Who  is  Aduittbd  to  Apfeab  and  defend 
an  action  on  the  supposition  that  the  interests  of  his  assignors  might  in 
some  way  be  affected  by  the  action,  and  who  afterwards  withdraws  his 
appearance  by  the  leave  of  the  court,  is  not  a  party  to  the  action  nor  privy 
to  the  judgment,  and  is  not  incompetent  as  a  witness  in  the  action. 

Evidence  not  Pertinent  to  Issue  should  not  be  Admitted;  therefore, 
in  an  action  against  the  defendants  for  the  value  of  a  boiler,  where  the 
defense  is  that  the  contract  for  the  boiler  was  made  by  the  plaintiffo  with 
third  persons  and  not  with  the  defendants,  evidence  offered  showing  that 
the  plaintiffs  would  not  trust  such  third  persons  is  not  admissible. 

Absumpbit.  The  material  facts  and  the  exceptions  taken  to 
tbe  rulings  of  the  court  appear  from  the  opinion  of  the  court. 
Verdict  for  the  defendant.  The  plaintiffs  moved  to  have  the 
verdict  set  aside,  and  for  a  new  trial. 

Stickney  and  Tuck,  for  the  plainti£b. 
Emery  and  Sackett,  corUra, 

By  Court,  Eastman,  J.  This  action  was  brought  against 
WaUier,  the  defendant,  to  recover  the  price  of  a  steam-boiler 
and  fittings.  There  appears  to  be  no  controversy  in  regard  to 
the  making  and  furnishing  of  the  boiler,  but  the  defendant  con- 
tends that  it  was  contracted  for  by  Wing  «&  Thompson,  who 
are  liable  therefor,  and  not  by  himself.  A  verdict  having  been 
found  for  the  defendant,  the  plaintiffs  move  to  s^t  the  same 
aside,  for  supposed  error  in  several  rulings  made  by  the  court 
below  in  the  progress  of  the  trial. 

The  first  exception  taken  was  to  the  admission  of  the  seventh 
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intezTogatoiy  and  answer  contained  in  the  deposition  of  Loxing 
Wing,  one  of.  the  fiim  of  Wing  &  Thompson.  This  deposi- 
tion wa*)  introduced  for  the  purpose  of  showing  that  Wing  and 
Thompson  contxacted  for  the  boiler,  and  not  the  defendant; 
and  the  answer  objected  to  tended  directly  to  charge  the  firm 
with  the  price  of  the  boiler.  It  was,  so  far,  an  answer  against 
interest,  and  no  objection  occurs  to  us  that  can  render  the 
answer  incompetent.  The  plaintiffs'  counsel,  in  their  argument, 
appear  to  have  waived  this  exception. 

The  next  exception  raises  the  question,  how  far  a  party  may 
go  in  contradicting  his  own  witnesses.  In  the  reading  of  Wing's 
deposition  the  plaintiffs  excepted  to  one  of  the  answers  showing 
thai  the  contract  was  in  writing,  and  the  answer  was  not  read. 
Upon  the  introduction  of  Thompson  as  a  witness,  and  his  state- 
ment that  the  contract  was  not  in  writing,  the  plaintiffs  inter- 
posed and  withdrew  their  objection  to.Wing's  answer,  showing 
it  to  be  in  writing,  and  then  took  the  ground  that  Thompson 
could  not  contradict  Wing.  This  answer  of  Wing  was  event- 
ually read  at  the  plaintiffs'  request,  and  it  might  be  suggested 
that  to  that  extent  Wing  was  the  witness  of  the  plaintiffs.  But 
we  are  not  inclined  to  draw  any  nice  distinction  of  this  kind, 
but  to  treat  Wing  as  the  defendant's  witness  throughout. 

It  is  well  settled  that  a  party  can  not  directly  impeach  his 
own  witness.  But  this  rule  does  not  prevent  him  from  showing 
that  the  facts  testified  to  are  incorrectly  stated  by  the  witness. 
In  McArihur  v.  Sears,  21  Wend.  190,  Cowen,  J.,  says:  ''Noth- 
ing is  better  settled  than  that  a  party  may  set  his  own  witnesses 
right  by  other  evidence  of  a  material  fact,  even  though  it  con- 
tradict and  tend  indirectly  to  discredit  him."  Mr.  Oreenleaf 
lays  down  the  rule  thus:  "The  party  calling  a  witness  is  not 
precluded  from  proving  the  truth  of  any  particular  fact  by  any 
other  competent  testimony,  in  direct  contradiction  to  what  such 
witness  may  have  testified;  and  this,  not  only  where  it  appears 
that  the  witness  was  innocently  mistaken,  but  even  where  the 
evidence  may  collaterally  have  the  effect  of  showing  that  he  was 
unworthy  of  belief:"  1  Greenl.  Ev.  sec.  448.  This  doctrine  is 
sustained  by  numerous  authorities:  Lawrence  v.  Barker,  5  Wend. 
305;  Jackson  v.  Leek,  12  Id.  105;  Cowden  v.  Reynolds,  12  Serg^ 
k  R.  281;  Br(mn  v.  Bellows,  4  Pick.  179,  194;  Dennett  v.  Dow, 
17  Me.  19;  Ferry  v.  Massey,  1  Bailey  L.  32;  Farr  v.  Thompson, 
Cheeves  L.  44;  Bradford  v.  Bush,  10  Ala.  386;  WoI/y.  Eauver, 
1  Gill,  84;  Shellan  v.  Eamptan,  6  Ired.  L.  216.  And  the  rule 
appUes  to  statements  made  in  depositions,  as  well  as  to  oral 
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testimony:  Brown  ▼.  Osgood^  25  Me.  505;  Mc Arthur  t.  Sears^  21 
Wend.  190. 

The  English  rule  is  the  same  as  in  this  country.  In  Ewer  t. 
Ambrose,  3  Bam.  &  Cress.  749;  S.  C,  6  Dow.  &  Ry.  127;  4  Bam. 
&  Cress.  25,  Bailey,  J.,  says:  "  I  have  no  doubt  that  if  a  witness 
gives  evidence  contrary  to  that  which  the  party  calling  him  ex- 
pects, the  party  is  at  liberty  afterwards  to  make  out  his  own 
case  by  other  witnesses."  So*  also,  in  the  doctrine  of  Bichard- 
son  V.  Allan,  2  Stark.  834;  Bradley  v.  Bicardo,  8  Bing.  57;  1 
Phill.  Ev.  309. 

The  distinction  which  is  attempted  to  be  drawn  in  the  argu- 
ment between  the  testimony  of  Wing  and  Thompson,  that  Wing's 
testimony  is  in  the  nature  of  primary  evidence,  while  that  of 
Thompson  is  only  secondary,  does  not  exist  in' fact.  The  con- 
tradiction between  them,  is  not  as  to  what  the  contract  was, 
but  whether  it  was  in  writing  or  not,  and  the  testimony  of 
Thompson  upon  the  point  was  of  the  same  degree  as  that  of 
Wing.  We  entertain  no  doubt  that  Thompson  was  rightly  ad- 
mitted, and  that  the  ruling  of  the  court,  in  this  respect,  was 
correct. 

A  further  exception  was  taken  to  the  testimony  of  Thompson, 
because  the  memorandum  book,  of  which  he  spoke,  was  not  pro- 
duced. But  this  exception  can  not  prevail.  Thompson  was 
called  for  the  purpose  of  proving  the  contract  between  his  firm 
and  the  plaintiffs,  and  in  introducing  his  account  of  the  trans- 
actions between  Walker  and  the  firm,  proceeded  to  relate  that 
Walker  came  to  their  shop  with  a  memorandum  book,  on  which 
he  had  set  down  what  he  wanted,  and  among  the  articles  was  a 
boiler.  This  evidence  was,  evidently,  as  the  case  finds,  merely 
introductory  to  the  main  matter  in  controversy;  and  as  such  was 
not  exceptionable.  It  came  out  incidentally,  as  evidence  of  the 
kind  frequently  will,  even  from  intelligent  and  truthful  wit- 
nesses. As  soon  as  the  objection  was  taken,  nothing  further 
was  said  about  the  book;  nor  does  it  appear  to  have  been  relied 
upon  at  all  as  evidence.  A  verdict  will  not  be  set  aside  on  ac- 
count of  the  admission  of  introductory  or  immaterial  evidence: 
Davis  V.  Sanders,  11  N.  H.  259,  263;  Clement  v.  Brooks,  13  Id. 
92,  95;  EambleU  v.  EamJblett,  6  Id.  333. 

The  next  exception  taken  was  to  the  competency  of  Pillow  as 
a  witness  for  the  defendant.  Pillow  was  the  assignee  of  Wing 
&  Thompson,  and  at  a  previous  term  had  been  admitted  to 
defend  the  action.  At  the  term  at  which  the  case  was  tried  his 
appearance  was  withdrawn  by  leave  of  the  court,  and  he  was 
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used  as  a  witness.  He  was  excepted  to  on  the  ground  that  he 
was  a  priyj,  in  law,  to  the  suit,  and  would  be  bound  by  the 
judgment  that  might  be  rendered  in  it.  If  the  plaintiffs  were 
right  in  this  position — ^if  Pillow  would  be  bound  by  the  judg- 
ment, or  was  in  any  way  legally  interested  in  the  result  of  the 
action,  he  was  incompetent  as  a  witness.  But  how  could  he  be 
bound  by  the  judgment?  Or  in  what  way  was  he  interested  in 
the  result? 

The  plaintiffs  brought  their  suit  against  Walker  to  recover  the 
price  of  the  boiler  and  fittings,  charging  him  with  being  in- 
debted to  them  therefor.  Neither  Wing  &  Thompson  nor 
Pillow  were  in  any  way  parties  to  the  suit;  nor  were  they  noti- 
fied either  by  the  plaintiffs  or  Walker  to  appear  in  the  action. 
But  Pillow,  supposing  that  the  interests  of  his  assignors  might 
in  some  way  be  affected  by  the  suit,  obtained  leave  of  the  court 
to  appear  and  defend  in  the  name  of  Walker.  The  effect  of 
such  an  appearance  is  not  to  make  either  Wing  &  Thompson 
or  Pillow  parties  to  the  record,  properly  speaking.  In  case  of 
the  plaintiffs'  recovery,  no  judgment  could  be  made  up  against 
them,  nor  could  any  execution  issue  against  them.  The  court 
could  require  Pillow,  on  having  leave  to  appear,  to  give  security 
for  any  costs  that  might  arise  by  reason  of  his  interference  in 
the  case;  and,  upon  the  plaintiffs'  succeeding,  they  could  have 
their  remedy  upon  the  security  furnished.  Such  is  the  ordinary 
practice.  It  is  analogous  to  an  appearance  for  subsequent  at- 
taching creditors,  and  the  appearance  may  be  withdrawn  at  any 
time  by  permission  of  the  court,  upon  such  terms  as  they  may 
order;  unless  a  private  bond  has  been  given  to  the  opposite 
pariy.  In  this  case.  Pillow's  appearance  had  been  withdrawn, 
and  it  is  not  suggested  that  any  security  for  costs  had  been  re- 
quired or  given.  Personally,  then,  he  could  have  no  interest 
in  the  result  of  the  suit,  neither  could  he  be  affected  in  his 
representative  character  as  assignee  of  Wing  &  Thompson. 
The  principle  involved  in  this  exception  was  settled  in  Holland 
V.  Seaver,  21  N.  H.  886.  It  was  held  in  that  case  that  the 
assignee  of  a  bankrupt,  who  had  appeared  to  defend  the  action 
by  leave  of  the  court,  was  not  such  a  party  to  the  record  that 
judgment  could  be  rendered  against  him,  and  a  motion  for  judg- 
ment against  the  assignee,  for  costs  occasioned  by  his  appear- 
ance, was  denied. 

The  position  that  a  verdict  and  judgment  in  a  former  action 
upon  the  same  question  bind  both  parties  and  privies,  is  not 
controverted.     But  neither  Pillow  nor  his  assignors  were  privy 
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to  the  subject-matter  of  this  suit,  within  the  legal  meamng  of 
the  term,  and  could  not  be  affected  by  any  notice  of  the  pen- 
dency of  the  suit.  The  verdict  and  judgment  obtained  in  this 
action  could  not  be  used  in  a  suit  between  Wing  &  Thompson 
and  Walker,  or  between  Pillow  and  Walker.  There  was  no 
connection,  necessarily,  between  the  contract  which  was  the 
subject  of  inquiry  in  this  suit  and  that  which  may  have  been 
made  between  Wing  &  Thompson  and  Walker;  and  the  author- 
ities cited  by  the  plaintiffs,  although  applicable  to  the  general 
principle,  do  not  sustain  the  position  assumed  in  this  case.  In 
no  point  of  view  that  we  have  been  able  to  look  at  the  question, 
can  Pillow  be  regarded  as  an  incompetent  witness. 

The  last  exception  taken  was  to  the  ruling  of  the  court  in  ex- 
cluding the  evidence  which  was  offered  for  the  purpose  of  show- 
ing that  the  plaintiffs  were  unwilling  to  trust  Wing  &  Thomp- 
son. The  transaction  which  the  plaintiffs  proposed  to  prove 
related  to  a  boiler  which  was  said  to  have  been  furnished  for 
one  Johnson.  This  evidence  might  well  enough  tend  to  show 
that  the  contract  in  regard  to  that  boiler  was,  that  Johnson's 
note  should  be  given  for  it;  or  it  might  show  that  the  plaintiffs 
could  more  readily  obtain  the  cash  on  Johnson's  note  than  on 
Wing  &  Thompson's;  or  that  they  had  more  confidence  in  the 
responsibility  of  Johnson  than  in  Wing  &  Thompson;  but  it 
has  no  pertinency  to  the  issue  between  these  parties.  The  ques- 
tion was  not  whether  Wing  &  Thompson  were  responsible, 
but  whether  Walker  contracted  with  the  plaintiffs  for  this  boiler. 
If  this  evidence  had  been  admitted,  a  collateral  issue  would  at 
once  have  been  raised,  and  the  time  of  the  court  and  juiy  been 
taken  up  in  trying  a  question  not  presented  by  the  pleadings. 

Neither  was  this  evidence  competent  as  tending  to  contradict 
Wing.  The  statement  of  Wing  that  he  contracted  for  a  boiler 
to  be  used  with  an  engine  built  for  Johnson  was  merely  intro- 
ductory. Had  it  been  objected  to,  it  could  not  have  been  ad- 
mitted unless  upon  the  ground  that  it  was  introductory  and 
therefore  immaterial.  It  could  not  have  been  received  to  show 
the  responsibility  of  Wing  &  Thompson,  or  to  have  any  effect 
upon  the  issue  before  the  jury. 

The  opinion  of  the  court  is,  that  the  plaintiffs'  exceptions 
must  be  overruled,  and  that  there  must  be. 

Judgment  on  the  verdict. 


Ebbokbous  Admission  of  EvmENOB  Ofvbrsd  kbbblt  to  Lay  Fottmiu* 
VIOB  for  the  introduotion  of  a  tax  deed,  which  was  admissible  without  it,  la 
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no  gnmnd  of  revenal!  Dibemam  t.  Parriak,  47  Am.  Deo.  406^  and  mo  omm 
•cited  in  tlie  note. 

Eight  or  Pabtt  to  Impsacb  his  Own  Wmrns:  See  FhmHin  Bank  ▼. 
PewMylmma,  />.  ds  M.  8.  M,  Co.,  33  Am.  Deo.  687;  SioekUm  t.  Demutk^  82 
Id.  735;  State  v.  Nwrr%$^  1  Id.  664;  and  note  to  Bkut  t.  KStby,  15  Id.  95,  die- 
cussing  tfaia  mbject. 

Immatebial  Evtdekck  is  Fbotkblt  Rejbctkd:  Lt^Uand  y.  XMng^  15 
Am.  Dee.  41. 

Tbx  FBnrciPAL  case  was  cnxD  and  ihbtinovishbd  in  Zee  ▼.  Wheder,  11 
Ony,  236,  where  it  wm  held  that  in  an  action  for  goods  sold  and  delivered 
to  a  third  person,  and  charged  to  him  on  the  plaintiff's  book  of  aoooont,  the 
plaintiff  may  introdace  the  teetimony  of  his  clerk  who  delivered  the  goods 
that  he  did  so  on  the  defendant's  credit,  and  relied  on  him  for  payment;  and 
also,  to  prove  the  improbability  of  the  plaintiff's  tmsting  the  third  person, 
that  evidence  of  that  person's  poverty  and  bad  credit  uiadmissihle. 


Tbot  V.  Gheshibe  Bailboad  Gompaiit. 


[33  Nsw  HAXPsmBB,  83.] 

Public  Aoquibbs  an  Eassmknt  Msbelt  in  Highways— a  right  to  use  the 
road  for  the  purpose  of  passing  and  repassing. 

Bioht  of  Pcblio  to  Pass  and  Repass  oteb  Highway  draws  after  it  the 
right  to  require  the  road  to  be  kept  in  repair  by  those  upon  whom  the 
law  has  placed  that  burden,  and  the  right  to  require  the  removal  of  all 
obstructions  to  its  use. 

Duty  or  Making  and  Repaikikg  Highways  is  Imposed  upon  Towns, 
and  the  town  acquires  a  qualified  interest  in  a  highway  constructed  by 
it,  diituict  from  the  right  of  way,  of  passing  and  repassing,  and  of  mak- 
ing and  repairing  the  road,  acquired  by  the  public. 

Town  may  Maintain  Action  against  Pebson  Injubino  Highway  by 
destroying  a  bridge  which  the  town  erected,  and  which  it  is  bound  to 
maintain,  and  recover  all  such  damages  as  are  sustained  by  the  wrongful 
act. 

Pabty  Injubed  is  Convined  to  his  Remsdy  undeb  Statute  in  any  case 
clearly  within  the  provinons  of  the  statute;  for  any  other  case  his  remedy 
remains  as  at  common  law. 

Damages  fob  Which  Town  can  Rbcoyeb  fob  Injuby  to  its  Highway  by 
a  railroad  corporation  do  not  extend  to  mere  inconveniences  in  the  use  of 
the  road  not  making  it  more  expensive  to  be  kept  in  repair;  but  if  the  in- 
jury renders  the  highway  more  expensive  to  be  kept  in  repair  or  to  make 
it  reasonably  safe  and  convenient  for  the  public,  the  town  may  recover 
reasonable  damages,  and  if  the  railroad  so  obstructed  the  highway  that 
the  public  could  not  pass,  the  town  may  recover  what  it  would  cost  to 
provide  another  mode  of  passing. 

IsxM— Plaintiff  can  not  Beooveb  fob  Any  Cause  of  Action  not  In- 
cluded in  his  writ;  consequently,  in  an  action  by  a  town  against  a  rail- 
road for  injury  to  a  highway,  where  the  declaration  alleges  injury  from 
the  fiist  oonstmotion  of  the  railroad,  and  from  its  oontinnaiwie  to  the  date 
Am.  Dbo.  Vol.  LY— 12 
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of  the  writ,  the  plaintiff  can  recover  for  no  damage  not  soatained  whea 
his  action  is  commenced;  bat  for  any  fntnre  damage  he  may  recover  in  aa 
action  baaed  upon  the  continaance  of  the  injuriona  canae. 

bnf — In  Action  bt  Town  fob  Injurt  to  Highway,  where  the  injury  ia 
of  such  a  character  that  its  continaance  ia  necessarily  an  injury,  and 
where  it  is  of  such  a  permanent  character  that  it  will  continue  without 
change  from  any  cause  but  human  labor,  there  the  damage  is  an  original 
damage,  and  may  at  once  be  fully  compensated;  but  where  the  contina- 
ance of  such  act  is  not  necessarily  injurious,  or  where  it  is  necessarily  of 
a  pemument  character  but  may  or  may  not  be  injurious,  or  where  it 
may  or  may  not  be  continued,  there  the  injury  to  be  compensated  in  a 
suit  is  only  the  damages  that  have  happened. 

Special  Allegation  of  Damages  fob  Injitbt  to  Highway  is  not  neces- 
sary in  an  action  by  a  town  against  a  railroad  corporation  where  damages 
necessarily  result  to  the  town  from  the  injury. 

Case  by  the  town  of  Troy  agamst  the  Cheshire  Baikoad  Com- 
pany. The  declaration  alleged  that  there  was  a  public  highway 
in  the  town  of  Troy,  which  the  town  was  liable  to  repair,  and 
that  the  railroad  company  had  built  a  road  near  this  highway 
and  passing  partly  upon  and  over  it,  and  in  building  their  road 
had  destroyed  a  bridge  belonging  to  the  highway  and  converted 
its  materials  to  their  own  use,  and  had  obstructed  the  use  of  the 
highway  by  placing  stone  and  materials  upon  it,  and  by  erecting 
a  fence  upon  it;  that  the  railroad  company  had  been  duly  noti- 
fied in  writing,  but  had  not  removed  the  obstructions,  and  that 
more  than  sixty  days  had  elapsed  whereby  an  action  had  accrued 
by  force  of  the  statute;  and  that  the  obstruction  still  continued. 
The  sixth  and  seventh  counts  referred  to  in  the  opinion  charged 
substantially  that  the  company  had  obstructed  a  road  known  aa 
Cobb's  road  by  erecting  across  it  an  embankment  rendering  it 
steep,  inconvenient,  and  difficult  to  pass;  that  notice  had  been 
duly  given,  but  that  the  obstruction  had  not  been  removed,  and 
that  more  than  sixty  days  had  elapsed;  and  alleged  a  continu- 
ance of  the  obstruction  to  the  date  of  the  writ.  The  defendants 
contended  that  this  action  could  not  be  maintained,  as  their 
charter  sufficiently  provided  a  remedy.  The  clauses  in  the 
charter  applicable  to  the  case  appear  from  the  opinion  of  the 
court.  They  also  contended  that  plaintiff  could  not  recover 
damages  except  money  it  had  been  compelled  to  pay,  and  thai 
the  declaration  should  specially  allege  this;  nor  damages  except 
for  expenditures  actually  incurred,  nor  this  unless  it  was  spe- 
cially alleged.  The  court  charged  that  defendants  should  leave 
the  road  in  such  a  condition  that  it  would  cost  no  more  to  keep 
the  road  repaired  or  convenient  for  the  public  than  it  would  cost 
before;  that  damages  for  mere  inconvenience  could  not  be  recov- 
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ered  if  it  cost  the  town  no  more  to  keep  the  road  in  repair  or 
convenient  for  the  public  use,  but  that  if  it  did  cost  the  town 
more,  reasonable  damages  were  recoverable;  that  if  the  road 
was  BO  obstructed  the  public  could  not  pass,  and  a  passage  was 
necessary,  the  town  could  recover  what  it  would  cost  to  provide 
it,  and  the  town  could  also  recover  what  it  would  cost  by  reason 
of  the  defendants'  conduct,  to  make  the  road  reasonably  wide, 
safe,  and  convenient.  Verdict  for  the  plaintiff;  the  defendants 
moved  to  set  aside  the  verdict,  and  moved  to  arrest  the  judgment 
because  the  declaration  did  not  allege  that  the  town  had  not  been 
compelled  to  pay  any  damages  or  had  paid  any  money. 

Wheeler,  for  the  defendants. 

Alherton  and  Voae,  contra. 

By  Court,  Bell,  J.  In  general,  towns  are  not  the  owners  of 
highways,  though  there  unquestionably  may  be  cases  where  the 
towns,  instead  of  a  mere  easement,  have  thought  it  judicious  to 
purchase  the  fee  of  the  land  itself.  We  are  not  aware  of  any 
rule  of  law,  or  considerations  of  expediency,  which  forbid  this 
to  be  done,  while  there  are  many  cases  in  which  it  may  be  very 
sound  policy  for  towns  to  make  such  purchases,  where  the  land 
can  be  obtained:  Copp  v.  Neal,  7  N.  H.  275.  By  the  modes  of 
laying  out  highways  prescribed  by  the  law,  by  dedication  made 
by  individuals,  and  by  prescription,  the  public  acquire  an  ease- 
ment merely;  a  right  to  use  the  road  for  the  purpose  of  passing 
and  repassing:  Bro.  Abr.  140  b;  2  Edw.  IV.  9;  8  Id.  9;  8  Hen. 
VII.  5;  Makepeace  v.  Warden,  1  N.  H.  16;  CortelyouY.  Van  Brundt, 
2  Johns.  363  [3  Am.  Dec.  439];  Chatham  v.  Brainerd,  11  Conn. 
60;  and  a  right  to  use  the  stones,  gravel»  and  other  materials 
composing  the  land,  for  the  repaii*s  of  the  road,  in  a  reasonable 
manner:  State  v.  New  Boston,  11  N.  H.  407,  and  cases  there  cited. 
The  title  to  the  soil  remains  in  the  owner:  Makepeace y.  Worden, 
above  cited;  and  he  retains,  generally,  the  right  to  make  any 
use  of  his  land,  and  to  exercise  any  rights  over  it;  and  to  derive 
any  income  or  profits  from  it,  which  he  can  do  without  inter- 
fering with  the  public  use:  Avery  v.  Maxwell,  4  Id.  37;  MUh  v. 
Stark,  Id.  512  [17  Am.  Dec.  444];  Perley  v.  Chandler,  6  Mass. 
454  [4  Am.  Dec.  159];  Stackpole  v.  Healy,  16  Id.  33  [8  Am.  Dec. 
121] ;  Jackson  v.  Hathaway,  15  Johns.  447  [8  Am.  Dec.  263]; 
Barclays.  Howell,  6  Pet.  498;  Dovaston  v.  Payne,  2  H.  Black.  527. 
Presmnptively,  this  is  the  state  of  the  public  interest,  and  the 
condition  of  the  private  rights,  to  all  land  occupied  for  public 
highways;  and  any  length  of  occupation  of  land,  for  a  public  way 
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merely,  ndsefi  no  presmnption  of  title  to  the  soil:  Copp  v.  Need, 
7  N.  H.  276;  Green  v.  Chelsea,  24  Pick.  79;  GhcUham  v.  Brain- 
erdy  11  Conn.  60;  and  its  occupation,  for  other  uses,  as  for 
watering-places,  for  public  landings,  for  water  pipes,  and  other 
like  purposes,  only  tends  to  show  the  fact  of  a  similar  easement, 
and  not  of  ownership  of  the  land. 

Towns  in  which  roads  are  laid  out,  for  certain  purposes  repre- 
sent the  public,  but  they  are  not  the  public.  The  whole  com- 
munity, in  whatever  towns  they  may  abide,  have  an  equal  interest 
and  title  to  all  the  privileges  and  advantages  of  the  public  ways, 
and  have  equal  right  to  complain  of  any  infringement:  The  Siaie 
V.  Hampton,  2  N.  H.  25;  lueaon  v.  Moore,  1  Ld.  Baym.  486. 
The  town  itself  and  its  inhabitants  have  no  greater  interest, 
either  severally  or  jointly,  in  the  easement  or  right  of  passing 
upon  the  highways,  than  the  residents  of  any  other  town,  or 
the  traveler  who  comes  from  another  state.  And  where  the  town 
owns  the  soil  itself,  its  rights  as  such  to  the  land  are  simply 
those  of  other  land  owners.  The  right  of  the  public  to  pass 
And  repass,  draws  after  it  the  right  to  require  the  road  to  be  kept 
in  repair  by  those  upon  whom  the  law  has  placed  that  burden, 
'and  the  right  to  require  the  removal  of  all  obstructions  to  its 
use. 

.  Any  neglect  of  those  who  ought  to  repair,  to  the  common 
injury,  and  interruption  to  the  common  right  of  passing,  is 
a  public  wrong,  and  to  be  punished  as  such,  upon  indictment 
by  the  grand  jury,  or  information  by  the  public  prosecutor:  The 
JStaie  V.  Dover,  9  N.  H.  468;  S.  C,  10  Id.  394;  but  neither  of 
these  is  the  foundation  of  any  private  action,  or  claim  for  dam- 
ages, unless  it  the  cause  of  special  injury  or  damage  to  the 
claimant,  not  common  to  himself  and  others.  But  wherever  the 
neglect  of  the  duly  to  repair,  or  any  obstruction  to  the  right  of 
passing,  improperly  caused  by  any  person,  is  the  cause  of  any 
special  injury  to  any  individual,  or  to  any  corporation,  the  law 
gives  to  the  party  so  injured  an  action  for  the  redress  of  the 
wrong  done  to  him:  Famum  v.  Concord,  2  Id.  392;  Fierce  v.  Dart, 
7  Cow.  609,  and  cases  there  cited;  Stetson  v.  Faxon^  19  Pick. 
147  [31  Am.  Dec  123],  and  cases  there  cited;  Iveson  v.  Moore, 
1  Ld.  Baym.  486;  4  Bla.  Com.  167.  On  this  principle  actions 
are  constantly  maintained  against  towns,  and  turnpike  and 
bridge  companies,  for  injuries  sustained  by  travelers,  their,  ani- 
mals, carriages,  and  loading,  from  the  want  of  suitable  repairs 
of  their  roads  and  bridges;  and  against'  individuals  for  like 
damages,  sustained  by  reason  of  pits  improperly  dug  in  the 
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bighiTajB,  or  by  learing  in  them  stones  or  lumber  or  oarriages, 
or  by  other  obstmctions  improperly  left  in  the  highiray .  Towns 
may  be  the  owners  of  property  used  upon  highways,  as  animals 
and  carriages,  or  property  carried  upon  them,  and  as  such,  they 
have  the  same  rights,  and  the  same  remedies  for  such  injuries^ 
against  other  towns,  corporations,  or  persons,  as  other  persona 
or  corporations  would  have  in  a  like  case.  Besides  these  righta 
and  remedies,  towns  have  other  rights  and  remedies,  peculiar 
to  them,  growing  out  of  the  duly  to  make  and  keep  in  repair  a 
smtable  path  for  the  public  travel.  By  our  law,  the  duly  of 
making  and  repairing  highways  is  imposed  upon  towns.  They 
are  authorized  to  raise  necessary  taxes  for  this  purpose,  and  to 
appoint  necessary  officers  to  superintend  the  performance  of 
this  duty;  and  are  subjected  to  fines  and  liability  for  damages 
for  neglect.  Besides  the  right  to  use,  for  the  purpose  of  such 
improrements  and  repairs,  the  materials  which  the  road  itself 
affords,  the  proper  officers  are  authorized  to  procure,  at  the  ex- 
pense of  the  town,  such  lumber  and  materials  as  are  necessaij 
for  the  repairs  required  to  be  made:  B.  S.,  tit.  9.  And  a» 
bridges  are  deemed  to  constitute  a  part  of  the  public  highways, 
except  in  those  cases  where  they  have  been  erected  by  private 
corporations,  and  as  many  highways,  for  great  distances,  fur- 
nish but  a  small  amount  of  the  materials,  the  expense  incurred 
by  many  towns,  on  this  account,  is  of  no  inconsiderable  amount. 
Being  thus  required,  by  law,  to  use  the  necessary  materials 
to  build  roads  and  bridges,  furnished  either  by  the  land  or  at 
their  own  expense,  and  being  bound  to  support  such  roads  and 
bridges,  the  law  necessarily  gives  them  a  qualified  property  and 
interest  in  the  path  or  bridge  they  have  constructed:  The  State 
V.  Hampton,  2  N.  H.  25;  Harrison  v.  Parker,  6  East,  154.  This 
is  an  interest  entirely  distinct  from  the  right  of  way,  of  passing 
and  repassing,  and  of  making  and  repairing  the  road,  acquired 
by  the  public.  The  right  of  the  land  owner  is  not  only  subject 
to  the  public  easement,  but  it  is  necessarily  subject  to  the  rights 
acquired  by  the  town  in  the  roadway  and  bridge,  constructed  by 
their  labor  and  at  their  expense,  from  materials  furnished  by 
themselves,  directly  or  indirectly  paid  for  by  them,  in  the  dam- 
ages awarded  against  them,  upon  the  laying  out  of  the  way. 
The  ordinary  rule  is,  that  where  materials  or  structures  are 
added  or  annexed  to  land,  whether  by  the  owner  or  others,  they 
become  by  such  annexation  a  part  of  the  land  and  the  property 
of  the  owner  of  the  land:  2  Kent's  Com.  362;  Kittredge  v.  Woods, 
8  N.  H.  506  [14  Am.  Dec.  898];  The  State  v.  EUiot,  11  Id.  542. 
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But  in  this  case,  as  in  many  others,  Tvhere  the  person  vrho  makes 
the  annexation  has  acquired  the  right  so  to  annex  them  for  his 
own  purposes,  they  become  annexed  to  the  land  and  the  property 
of  the  land  owner  only  sub  modOy  and  in  a  Tery  qualified  degree, 
and  subject  to  the  qualified  interest  and  right  of  the  person  who 
put  them  there.  Thus  the  person  who  should  acquire  the  right 
by  purchase,  or  by  prescription,  to  support  his  building  by  tim- 
bers resting  upon  another's  wall,  or  to  carry  water  to  his  house 
in  pipes  canned  through  another's  soil,  would  not,  by  so  placing 
such  timbers  or  laying  such  pipes,  attach  them  to  the  land  so 
as  to  lose  his  right  to  them,  or  to  give  to  the  land  owner  any 
right  to  them,  except  such  as  could  be  exercised  without  in- 
terference with  the  uses  of  the  party  who  placed  them  there: 
2  Kent's  Com.  437.  And  if  the  owner  of  the  land,  and  still 
more  clearly  if  a  stranger,  should  destroy  them  or  injure  them, 
or  so  interfere  either  with  them  or  with  the  land  where  they 
are  placed  as  to  destroy  or  impair  their  usefulness,  he  would 
thereby  make  himself  liable  for  any  damages  the  party  placing 
them  there  might  sustain ;  and  among  those  damages  would  be 
the  loss  of  the  qualified  property  he  still  retained  in  them,  which, 
it  would  be  at  once  seen,  would  be,  from  the  nature  of  *the  sct- 
eral  interests  in  them,  nearly,  if  not  quite,  the  entire  Talue. 

When  a  new  highway  is  laid  out  in  a  town,  and  the  burden 
of  making  and  maintaining  it  is  imposed  upon  them,  the  town 
acquires,  by  necessary  inference  from  the  provisions  of  the  law 
on  the  subject,  the  right  to  enter  upon  the  property  condemned, 
and  to  do  there,  in  spite  of  the  owner,  all  such  acts  as  are  neces- 
sary and  proper  to  be  done  towards  making  the  roadway,  cul- 
verts, and  bridges,  and  to  use  and  permanently  appropriate  to 
their  own  use,  for  the  single  purpose  of  constructing  and  re- 
pairing their  road,  all  materials  embraced  in  the  appraisal  of 
the  land;  and  to  use,  and  annex  to  the  land,  all  such  materials 
as  they  find  it  necessary  to  procure  for  the  purpose  of  construct- 
ing causeways,  culverts,  or  bridges;  and  to  remove,  either  to 
other  parts  of  the  roadway,  or  other  suitable  places  of  the  high- 
way, all  such  earth,  stone,  or  other  materials  as  they  find  it 
necessary  to  excavate,  in  order  to  give  or  preserve  a  suitable 
grade  or  path  for  public  travel.  These  structures  and  excava- 
tions, as  they  are  bound  to  maintain  and  preserve,  for  the  pub- 
lic safety  and  convenience,  they  of  course  acquire  or  retain  an 
interest  and  ownership  in,  as  being  an  indispensable  requisite 
to  the  performance  of  their  duty,  upon  the  general  principle, 
that  when  the  law  gives  to  any  one  a  right,  or  imposes  on  any 
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one  a  duty,  it  implicitly  gives  eyeiything  whicli  is  necessary  to 
the  enjoyment  and  exercise  of  that  right,  or  without  which  that 
daty  can  not  be  performed.  The  roadways,  culverts,  bridges, 
moid  all  other  structures,  erected  by  a  town  as  part  of  a  high- 
way, are  the  qualified  property  of  the  town,  upon  the  principle, 
before  suggested,  that  they  are  annexed  in  pursuance  of  a  right, 
for  the  purposesof  the  town. 

The  interest  of  the  town  is  qualified,  because,  being  annexed 
to  the  freehold  of  another,  he  has  the  general  and  ultimate 
ownership,  subject  to  the  right  of  the  town,  as  owners  of  the 
only  really  valuable  interest  and  to  the  easement  of  the  public : 
Marrism  v.  Parker,  6  East,  154;  2  Smith,  262.  The  position 
of  the  town  is  closely  analogous,  nay,  almost  indentical  as  to 
this  property  and  interest,  to  that  of  the  proprietors  of  turn- 
pikes and  toll-bridges  in  similar  cases.  These  are  constituted, 
by  charters,  corporations,  with  power  to  erect  a  turnpike  or  a 
bridge,  with  suitable  approaches,  and  to  take  suitable  tolls 
from  all  persons  passing  over  them.  In  case  there  should  be 
occasion,  they  are  authorized  to  apply  to  a  suitable  tribunal  to 
lay  out  a  way  across  the  lands  of  individuals  or  across  a  river, 
and  to  assess  the  damages;  upon  payment  of  those  damages, 
ihey  are  authorized  to  enter  upon  the  land  and  build  their  road 
and  bridge,  and  are  made  liable  for  their  support. 

Notwithstanding  the  condemnation  of  the  land  for  the  road, 
the  former  owner  remains  the  general  owner,  as  before;  but  it 
is  now  subjected,  first,  to  the  easement  of  the  public,  the  right 
of  traveling  upon  the  turnpike  or  across  the  bridge  upon  the 
payment  of  tolls:  Commonwealth  v.  Wilkinson,  16  Pick.  175  [26 
Am.  Dec.  654];  Harrison  v.  Parker,  supra;  and  second,  to  the 
right  and  casement  of  the  turnpike  or  bridge  company  to  enter 
upon  the  land,  and  to  do  there  all  necessary  acts  required 
for  building,  and  afterwards  maintaining,  their  road;  and 
among  these  to  annex  such  stone,  lumber,  and  other  materials 
to  the  land  as  are  necessary  for  these  purposes:  Bobbins  v.  Bor- 
man,  1  Pick.  122;  Adams  v.  Emerson,  6  Id.  57;  Tucker  y.  Tower, 
9  Id.  109  [19  Am.  Dec.  850];  The  State  v.  'Hampton,  2  N.  H.  25; 
The  State  v.  New  Boston,  11  Id.  410.  These  articles,  thus  an- 
nexed, may  be  theoretically  the  property  of  the  land  owner, 
because  of  their  annexation  to  the  land,  of  which  he  still 
remains  the  general  owner.  Practically,  they  are  the  property 
of  the  turnpike  or  bridge  company  though  of  course  subject 
to  the  public  easement,  because  they  are  the  only  persons  who 
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can  ezerdse  any  rights  of  ownerahipy  or  reap  any  of  the  benefits 
or  profits  of  ownership. 

Nobody  can  doubt,  that  for  any  injury  done  to  a  turnpike  or 
toll-bridge,  whether  by  wrongful  act,  as  by  plowing  up  the 
road,  or  burning,  or  tearing  down  the  superstructure  of  the 
bridge,  or  demolishing  the  piers,  or  by  negligent  conduct,  as  by 
suffering  logs  to  jam  against  a  bridge  and  sweep  it  away,  the 
turnpike  or  bridge  company  may  maintiain  their  action,  and 
recover  such  damages  as  they  hare  sustained. 

Probably,  for  many  purposes,  it  may  be  found  that  the  rights 
of  railroad  corporations  must  be  similar  to  those  of  turnpike 
and  bridge  companies. 

We  think  it  clear  that  there  is  no  substantial  difference  be- 
tween  the  rights  of  such  corporations,  to  the  roads  and  bridges 
they  have  built,  and  those  of  a  town.  If  the  bridge,  erected  by 
the  town,  and  which  they  are  bound  to  maintain,  and  which 
they  have  the  right  to  keep  there  so  long  as  it  answers  the  pur- 
poses of  the  public,  is  destroyed,  either  wantonly  or  negligently, 
by  others,  the  town  may,  upon  what  we  think  are  unquestion- 
able principles  of  common  law  and  common  justice,  commence 
their  suit  against  the  wrong-doer,  and  recover  all  such  damages 
as  they  have  sustained  by  his  wrongful  act,  among  which  would 
be  included  the  actual  value  of  the  materials  of  the  bridge,  as 
they  then  stood^  And  if  the  wrong  was  of  a  character  which 
rendered  it  more  difficult  afterwards  to  erect  or  support  a  bridge 
there,  as  if  the  banks  were  washed  away,  so  as  to  increase  its . 
length,  or  the  bed  of  the  river  excavated,  so  as  to  render  it 
more  costly  to  construct  new  foundations,  or  to  compel  the 
town  to  seek  a  new  location,  the  town  should  recover  such  sum 
as  would  fairly  indemnify  them  for  the  loss  they  thus  sustain. 
These  principles  are  of  course  equally  applicable  to  any  injury 
done  to  a  highway  as  to  a  bridge. 

Having  thus  stated  what  we  conceive  to  be  the  state  of  the^ 
law,  independent  of  statute  provisions,  we  turn  to  the  statutes, 
which  are  supposed  to  have  a  bearing  upon  this  case;  and  first, 
the  charter  of  the  defendant  corporation,  the  sixth  section  of 
which  makes  part  of  the  case. 

The  first  clause  of  this  section,  as  is  well  remarked  by  the 
plaintiff's  counsel,  merely  forbids  the  building  of  the  railroad 
in  such  a  manner  as  may  impede  or  obstruct  the  use  of  any 
highway  it  may  intersect  or  cross.  In  that  respect  it  is  simply 
a  confiraiation  of  the  clear  principles  of  the  common  law.  The 
other  clauses  merely  relate  to  the  case  where  the  railroad  com- 
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pan  J  may  raise  or  lower  a  highway  so  that  the  railroad  may  pass 
under  or  OTer  it.  There  is  nothing  in  the  case  which  shows  that 
any  part  of  this  section  has  any  bearing  npon  this  case.  It  does 
not  appear  that  here  is  any  intersection  or  crossing  of  the  high- 
way by  the  railroad,  or  any  raising  or  lowering  of  it,  to  bring  it 
within  either  of  the  clauses  of  this  section,  unless  it  be  of  Cobb's 
load,  described  in  the  sixth  and  seventh  counts.  As  to  these, 
the  sixth  and  seventh  counts,  the  case  is  not  brought  within  the 
terms  of  the  statute,  and  the  same  remark  is  true  as  to  all  the 
grievances,  if  the  cases  are  really  such  that  they  axe  properly 
governed  by  this  statute 

In  any  case  clearly  within  the  provisions  of  this  section  the 
party  injured  would  be  confined  to  his  remedy  under  the  stat- 
ute: Wood8  V.  Nashua  Mfg.  Co.,  4  N.  H.  627;  L^Hinm U-^^i^,  1 
Id.  339;  Stevens  Y,  Mid.  Canal,  12  Mass.  466;  Spring  v.  BvsaeU, 
7  Greenl.  278;  Calking  v.  Baldwin,  4  Wend.  667  [21  Am.  Dec. 
168];  Aldrich  v.  Cheshire  Bailroad,  21  N.  H.  369  [63  Am.  Dec. 
212].  But  it  is  apparent  that  this  charter  is  limited,  in  this  sec- 
tion, to  a  single  object.  If  the  crossing  is  not  made  satisfactoiy, 
the  selectmen  may  obtain  the  opinion  of  the  road  commission- 
ers, and  if  the  railroad  company  do  not  alter  the  crossing  con- 
formably to  that  opinion,  they  may  make  the  alteration  them- 
selves, and  recover  the  expense  by  suit. 

That  is  clearly  not  the  case.  For  any  other  case  or  for  any 
other  grievance  this  section  makes  no  provision,  and  they  re- 
mained as  at  common  law. 

The  statute  of  July  3, 1847,  c.  486,  was  apparentiy  designed 
to  provide  a  remedy,  in  cases  of  this  kind.  It  provides  that 
*'  if  any  railroad  corporation,  in  constructing  and  maintaining 
their  railroad,  shall,  id  altering  any  highway  or  bridge  for  the 
purpose  of  constructing  their  railroad  over,  under,  or  near  such 
highway  or  bridge,  or  for  any  other  purpose,  cause  any  incon- 
venience or  injury  to  the  lands,  buildings,  or  rights  of  any 
person  or  persons,  or  of  any  corporation,  public  or  private,  or 
shaU  continue  any  such  inconvenience  or  injury,  already  existing, 
for  the  space  of  sixty  days,  after  notice  of  the  same,  in  writing, 
is  given  to  some  ofScer  of  such  railroad  corporation ;  or  if  any  rail- 
road corporation  shall,  in  constructing  or  maintaining  their  rail- 
road, throw  any  obstruction  upon,  or  cause  any  obstruction  or 
injury  to,  any  highway,  bridge,  turnpike,  or  private  way;  or 
permit  any  such  obstruction  or  injury,  already  existing,  to  con- 
tinue for  the  space  of  sixty  days  after  notice  of  the  same  has  been 
given  as  aforesaid,  in  any  such  case,  the  person  or  persons,  or 
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corporaidaiL,  shall  have  and  maintain  an  action  on  the  case,  and 
recover  reasonable  damages  for  the  injury  done." 

There  is  a  proviso  which  allows  the  railway  company  to  pro- 
cure a  new  road  as  a  substitute 

The  only  change,  introduced  in  the  common  law,  by  this 
statute,  is  that  contained  in  the  proviso,  which  allows  the  com- 
pany to  procure  another  road,  and  the  clause  which  gives  the 
right  of  action  after  the  expiration  of  sixty  days  after  notice  is 
given.  There  is  no  question  here  as  to  any  substitute  road, 
nor  in  relation  ta  the  sixty  days'  notice  which  is  alleged  in  all 
the  counts;  and  the  case  stands,  therefore,  substantially  as  at 
common  law 

We  have  carefully  examined  the  instructions  of  the  court  rela- 
tiv^^iM'r^de  of  damages;  and  they  seem  to  us  to  express  the 
rule  with  precision  and  correctness. 

The  court  was  desired  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  for  any  damages  not  specially  alleged  in  their 
writ;  nor  for  anything  but  expenditures  actually  incurred,  and 
which  they  had  been  compelled  to  pay;  nor  for  the  value  of 
materials;  nor  for  prospective  damages;  nor  for  making  the 
road  less  convenient  if  not  actually  insufficient.  We  have  already 
expressed  our  views  as  to  the  right  of  the  town  to  recovter  for 
materials.  And  the  charge  of  the  court  as  to  the  point  of  the 
inconvenience  of  the  road  was  in  accordance  with  the  request 
of  the  defendants'  counsel.  The  question  as  to  the  right  to 
recover  prospective  damages,  and  to  recover  any  damages,  except 
lor  money  actually  expended,  is  deemed  imi)ortant  by  the  de- 
fendants. 

It  is  evident  that  a  recovery  in  this  action  is  a  bar  to  any 
future  action  for  this  cause.  In  cases  of  nuisance,  the  injuiy 
may  be  of  two  kinds:  1.  The  direct  injuiy  caused  by  the  act 
complained  of;  and,  2.  The  injury  which  may  be  afterwards 
occasioned  by  the  unauthorized  continuance  of  that  cause.  The 
declaration,  in  this  case,  alleges  injury  from  the  fiurst  construc- 
tion of  the  railroad,  and  from  its  continuance  to  the  date  of  the 
writ.  The  plaintiff  can,  in  no  event,  recover  for  any  cause  of  • 
action  not  included  in  his  vmt;  and  on  this  ground,  he  can 
recover  for  no  damage  not  sustained  when  his  action  is  com- 
menced. For  any  future  damage  he  may  recover  in  an  action 
based  upon  the  continuance  of  the  injurious  cause;  and  in  such 
action  it  would  be  no  answer  to  say  that  the  damage  now 
claimed  has  been  recovered  in  a  former  suit,  because  the  vmt  in 
ihat  case  warrants  a  reooveiy  only  for  damages  sustained  pie- 
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Yious  to  its  date.  The  principle,  for  which  the  defendants  con- 
tend,  is  sound,  and  the  only  question  which  can  arise  here  is  as 
to  the  application  of  that  principle.  The  damage  done  at  the 
date  of  the  writ  is  to  be  compensated,  and  that  only.  If  that 
damage  consists  in  the  exposing  of  the  party  to  expenditures  of 
money,  the  test  is  not  the  time  when  those  expenditures  are 
made,  for  they  may  be  paid  at  once,  or  their  payment  delayed, 
without,  in  any  way,  affecting  the  rights  of  the  parties.  The 
question  is  not.  When  was  the  money  paid — ^whether  before  or 
after  suit;  but,  Was  the  liability  to  those  expenditures  occasioned 
by  the  acts  complained  of  in  the  writ?  or  was  it  by  the  continu- 
ance of  the  same  acts,  or  of  the  state  of  things  produced  by 
those  acts,  after  the  action  was  brought?  If  they  are  the  result 
and  consequence  of  the  wrongful  acts  complained  of,  they  are 
to  be  recovered  in  that  action.  If  they  result,  not  from  the 
wrongful  acts,  but  from  the  wrongful  continuance  of  the  state  of 
facts  produced  by  those  acts,  they  form  the  basis  of  a  new 
action. 

There  may,  of  course,  be  cases  where  it  may  be  difficult  to 
draw  the  line,  but,  it  is  apprehended,  they  will  not  be  numer- 
ous. Wherever  the  nuisance  is  of  such  a  character  that  its  con- 
tinuance is  necessarily  an  injury,  and  where  it  is  of  a  permanent 
character,  that  will  continue  without  change  from  any  cause  but 
human  labor,  there,  the  damage  is  an  original  damage,  and  may 
be  at  once  fully  compensated,  since  the  injured  person  has  no 
means  to  compel  the  individual  doing  the  wrong  to  apply  the 
V\bor  necessary  to  remove  the  cause  of  injury,  and  can  only 
cause  it  to  be  done,  if  at  all,  by  the  expenditure  of  his  own 
means. 

But  where  the  continuance  of  such  act  is  not  necessarily  inju- 
rious, and  where  it  is  necessarily  of  a  permanent  character,  but 
may  or  may  not  be  injurious,  or  may  or  may  not  be  continued, 
there  the  injury  to  be  compensated  in  a  suit  is  only  the  damage 
that  has  happened.  Thus,  the  individual  who  so  manages  the 
water  he  uses  for  his  mills  as  to  wash  away  the  soil  of  his  neigh- 
bor is  liable  at  once  for  all  the  injury  occasioned  by  its  removal, 
because  it  is  in  its  nature  a  permanent  injury;  but  if  his  works 
are  so  constructed  that  upon  the  recurrence  of  a  similar  freshet 
the  water  will  probably  wash  away  more  of  the  land,  for  this 
there  can  be  no  recovery  until  the  damage  has  actually  arisen, 
because  it  is  yet  contingent  whether  any  such  damage  will  ever 
arise.  A  person  erects  a  dam  upon  his  own  land,  which  throws 
back  the  water  upon  his  neighbor's  land;  he  will  be  answerable 
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for  all  damage  which  he  has  caused  before  the  date  of  the  imt, 
and  ordinarily  for  no  more^  because  it  is  as  yet  contingent  and 
uncertain  whether  any  further  damage  will  be  occasioned  or  not; 
because  such  a  dam  is  not  of  its  own  nature  and  necessarily  in- 
jurious to  the  lands  above,  since  that  depends  more  upon  the 
manner  in  which  the  dam  is  used  than  upon  its  form.  But  if 
such  a  dam  is  in  its  nature  of  a  permanent  character,  and  from 
its  nature  must  continue  permanently  to  affect  the  value  of  the 
land  flowed,  then  the  entire  injury  is  at  once  occasioned  by  the 
wrongful  act,  and  may  be  at  once  recovered  in  damages.  In 
one  of  the  cases  which  arose  from  the  building  of  the  great 
canals  of  New  York,  the  case  was  that  a  high  dam  was  erected 
upon  the  falls  of  the  Hudson  for  the  purpose  of  diverting  the 
waters  of  the  river  into  a  feeder  for  the  canal;  the  lands  of  an 
owner  above  were  buried  twenty  feet  under  water,  and  their  value 
to  him,  of  course,  entirely  destroyed;  the  work  was  in  its  nature 
and  design  permanent.  There,  it  would  be  clear  that  the  party 
injured  would  be  entitled  to  recover  the  entire  damages  he  had 
sustained  and  must  sustain  in  a  single  action,  in  truth,  sub- 
stantially the  entire  value  of  his  property.  And  the  decision  of 
this  court  in  the  case  cited  by  the  plaintiff's  counsel.  Woods  v. 
Nashua  Mfg.  Co, ,  5  N.  H.  467,  is  in  entire  accordance  with  this 
view.  In  such  a  case  it  might  be  suggested  that  the  actual  loss 
he  had  sustained  was  only  of  the  use  of  his  property  to  the  date 
of  the  writ,  and  that  he,  and  those  who  came  after  him,  might 
bring  their  actions  from  year  to  year  for  any  injuries  they  might 
afterwards  sustain;  but  in  such  a  case  we  entertain  no  doubt  that, 
consistently  with  the  rules  of  law,  the  plaintiff  might  recover 
the  entire  property  lost. 

To  apply  this  principle  to  the  case  before  us:  the  town  is 
made,  by  law,  chargeable  with  the  duty  and  expense  of  main- 
taining the  road,  which  this  railroad  company  have  in  part 
destroyed  and  in  part  obstructed,  according  to  the  declaration; 
they  have  a  qualified  interest  in  the  roadway  and  bridge,  which 
they  have  constructed,  and  have  the  right  to  maintain,  and  in 
the  materials  of  which  they  are  composed,  and  are  entitled  to 
recover  the  value  of  that  roadway  and  material.  The  railroad  is, 
in  its  nature  and  design  and  use,  a  permanent  structure,  which 
can  not  be  assumed  to  be  liable  to  change;  the  appropriation  of 
the  roadway  and  materials  to  the  use  of  the  railroad  is  there- 
fore a  permanent  appropriation;  the  use  of  the  land  set  apart 
to  be  used  as  a  highway,  by  the  railroad  company,  for  the  use 
of  their  track,  is  a  permanent  diversion  of  the  property  to  that 
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new  086,  and  a  permanent  dispossession  of  the  town  of  it,  as 
the  place  on  which  to  maintain  the  highway,  The  injniy  done 
to  the  town  is  then  a  pennanent  injuzy,  at  once  done  by  the 
constraction  of  the  railroad,  which  is  dependent  upon  no  con- 
tingency of  which  the  law  can  take  notice,  and  {or  the  injury 
thus  done  to  them  they  are  entitled  to  recover  at  once  ttieir 
reasonable  damages.  .  Those  damages  are,  first,  the  value  to 
them  of  the  property  and  rights,  of  which  they  have  been  de- 
prived, for  the  use  and  purpose  to  which  they  are  by  law  bound 
to  apply  them.  Assuming,  then,  that  they  were  sufficient  to 
meet  the  requirements  of  the  law  and  the  public  wants  for  a  high- 
way, their  value  is  to  be  measured  by  the  cost  of  the  new  ground 
they  are  bound  to  furnish  to  the  community  for  a  way,  if  it  will 
be  less  costly,  and  more  reasonable,  having  reference  to  the 
accommodation  of  the  public  by  the  highway,  and  the  railway 
to  procure  new  ground,  rather  than  to  build  the  highway  over  or 
under  the  railway;  by  the  cost  of  the  materials  which  will  be 
requisite  to  make  a  road  which  will  as  well  meet  the  require- 
ments of  the  legal  duty  of  the  town  to  the  public  in  relation  to 
the  road  as  the  old,  and  the  expense  of  applying  those  materials 
to  that  use  in  the  new  road,  and  the  fimd  that  will  be  perma- 
nently required  in  all  future  time  to  defray  the  increased  ex- 
pense of  supporting  and  maintaining  the  new  road  in  suitable 
repair,  beyond  what  would  have  been  necessary  for  the  old 
road.  These  ingredients  go  to  make  up  the  present  value  of  the 
old  road,  of  which  the  town  has  been  deprived,  and  they  are  to 
be  recovered,  not  as  prospective  damages,  but  as  a  compensation 
for  the  injury  the  town  has  now  sustained.  When  these  •  ex- 
penses shall  be  paid  hy  the  town,  or  whether  they  shall  ever  be 
paid,  is  a  question  with  which  these  defendants  have  nothing  to 
do.  If,  from  change  of  circumstances,  the  town  should  be  re- 
lieved from  the  burden  of  maintaining  the  road,  the  amount 
paid  by  the  railroad  will  be  applied,  as  in  equity  it  should,  to 
replace  to  the  town  the  costs  of  the  land  for  the  road,  and  the 
expenses  of  making  it,  long  since  paid  by  them. 

These  views  are,  but  in  different  terms,  the  rule  of  damage 
laid  down  by  the  learned  judge  who  tried  this  cause;  and  with 
which,  upon  careful  examination,  we  are  entirely  satisfied. 

There  remains,  then,  the  question,  arising  upon  the  motion  in 
arrest  of  judgment  for  a  supposed  defect  of  the  declaration,  that 
it  is  not  alleged  that  the  town  had  been  compelled  to  pay  any 
damages,  or  had  expended  any  money.  The  distinction  taker 
in  2  Gbeenl.  £v.  209,  sec.  254,  to  which  we  are  referred  by  tb#i 
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defendants,  is  thus  stated:  ''All  damages  must  be  the  result  of 
the  injuxy  complained  of.  Those  which  necessarily  result  are 
termed  general  damages,  being  shown  under  the  ad  damnum,  or 
general  allegation  of  damages  at  the  end  of  the  declaration. 
But  where  the  damages,  though  the  natural  consequences  of  the 
act  complained  of,  are  not  the  necessary  result  of  it,  they  are 
termed  special  damages,  which  the  law.  does  not  imply,  and 
therefore  must  be  specified  in  the  declaration,  or  the  plaintifiF 
will  not  be  permitted  to  give  evidence  of  them  at  the  trial." 

This  note  is  found  in  Ch.  PL  886,  and  is  sound  beyond  ques- 
tion. Does  it  apply  here  ?  That  depends  upon  the  yiew  taken 
of  the  damages  to  be  recovered.  If  the  amount  which  the  town 
has  paid,  or  may  be  compelled  to  pay,  is  to  be  allowed  as  special 
damages,  naturally,  perhaps,  but  not  necessarily  resulting  from 
the  defendants'  wrongful  act,  then  the  motion  in  arrest  may  pre- 
vail, if  no  other  damages  but  those  of  this  description  exist;  but 
if  some  damages  necessarily  result,  in  judgment  of  law,  to  the 
town  from  the  obsti*uction  of  the  highway,  as  an  injury  done  to 
their  rights,  then  the  plaintiff  may  well  recover  something  for 
those  damages,  however  small,  and  the  declaration  is  well  enough. 
Upon  this  point  we  have  already  expressed  our  views,  and  as  we 
do  not  adopt  the  opinion  of  the  defendant,  that  the  town  have  no 
interest  or  right  in  the  highways  or  bridges  they  build  and  sup- 
port,  but  have  merely  a  duty  to  perform  in  regard  to  them,  this 
motion,  in  our  judgment,  is  not  well  founded. 

Judgment  on  the  verdict. 


Town  is  Bound  to  Keep  Highwa'&s  ix  Bepaib:  Iiayn,ymd  v.  City  o/ 
LotveU,  53  Am.  Dec.  67;  Dutton  v.  Weare,  43  Id.  590;  City  qf  Lexington  v. 
AfcQuillan,  35  Id.  159;  Bancroft  v.  Lynnjield,  29  Id.  623;  but  see  Common- 
wealth  Y.  Charlestown,  11  Id.  161. 

Fee  or  Street  Remains  in  Gkantob:  Southeriand  v.  Jackson,  50  Am. 
Dec.  633,  and  note.  The  public  aoqnlre  only  a  right  of  way:  Jarhsoti  v. 
Hathaway,  8  Id.  263. 

Dabiagbs  in  Action  bt  Town  for  Obstbuction  to  Highway. — Where 
the  injury  done  by  a  railroad  to  a  highway  is  of  a  permanent  character,  the 
plaintiff  may  recover  in  one  action  the  entire  damages,  and  they  are  not  lim- 
ited to  those  actually  suffered  at  the  date  of  the  writ,  and  the  judgment  in 
such  a  case  is  a  bar  to  a  like  action  between  the  parties  for  subsecjucut  in- 
juries from  the  same  cause:  Fotde  v.  N.  //.  <C;  N.  Co.,  107  Mass.  355;  S.  C, 
112  Id.  339,  citing  the  principal  case.  The  language  of  the  principal  case  as 
to  when  such  damages  can  be  allowed  was  quoted  approvingly  in  Cain  v. 
C.  B.  /.  «t  P.  A  Co.,  54  Iowa,  259.  and  StodgkiU  v.  C,  B,  <fc  Q.  R.  R.  Co.,  53 
Id.  344. 

Injttbed  Pabtt  is  Confined  to  Statutory  Remedy  for  Damages:  See 
the  note  to  Aldrieh  v.  Cheshire  B.  B.  Co,,  53  Am.  Dec  212,  and  cases  cited. 
See  also  BasseU  v.  Carleton,  54  Id.  605. 
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State  v,  Fostbb. 

1 33  Nbw  Hampsribb,  848.] 

State  Need  kot  Pbove  Non-existence  of  License  on  an  indiotment  of  » 
defendant  for  selling  liquor  without  a  license,  becaose,  where  the  subject- 
matter  of  a  negative  averment  relates  to  the  defendant  personally,  or  is 
peculiarly  within  his  knowledge,  the  averment  need  not  be  proved  by 
the  prosecutor,  and  if  relied  upon  by  the  defendant,  he  himself  must 
prove  it. 

To  Pbote  Agency  of  One  to  Sell  Liqcok  fob  Defendant  without 
License,  it  is  sufficient  if  there  be  satisfactory  evidence  of  the  fact  of 
employment,  which  may  be  inferred  from  the  relative  situation  of  the 
parties,  and  the  nature  of  the  employment,  without  proof  of  any  express 
appointment,  either  written  or  verbaL  Evidence  considered  and  held 
sufficient  to  justify  the  jury  in  the  conclasion  that  one  had  been  ap- 
pointed  an  agent  of  the  defendant  to  sell  liquor  without  a  license,  and 
to  support  an  indictment  for  the  offense. 

Ip  Witness  Discloses  Pabt  of  Tbansaciion  in  Which  He  was  Crim- 
inally Concerned,  without  claiming  his  privilege  as  a  witness,  he  is 
then  bound  to  go  forward  and  state  the  whole,  especially  where  the  facts 
discloBiid  are  in  favor  of  the  party  calling  him. 

Indictment  for  selling  spirituous  liquors  T?ithout  a  license. 
The  liquor  had  been  sold  by  Benjamin  Foster,  a  brother  of  the 
defendant.  The  state  introduced  one  John  Jefferson,  who  tes- 
tified that  on  a  certain  day  he  had  bought  four  quarts  of  rum 
and  one  quart  of  brandy  of  the  defendant.  The  jury  found  the 
defendant  guilty,  and  the  plaintiff  moved  that  the  verdict  be 
set  aside:  1.  Because  the  state  introduced  no  evidence  that  the 
defendant  was  not  licensed  to  sell;  2.  Because  there  was  no 
competent  evidence  that  the  defendant  authorized  Benjamin 
Foster  to  sell  the  liquor;  3.  Because  the  court  compelled  Ben- 
jamin Foster  to  testify  to  facts  criminating  himself.  The  evi- 
dence on  the  part  of  the  defendant  sufficiently  appears  from  the 
opinion  of  the  court. 

Sullivan,  aUomey  general,  for  the  state. 

Marsion,  contra. 

By  Court,  Eastman,  J.  The  respondent  relies  upon  three 
grounds  upon  which  to  set  aside  the  verdict  returned  against 
him.  The  first  is,  ''  because  there  was  no  evidence  that  the 
defendant  was  not  licensed  to  sell."  It  is  true  that  the  indict- 
ment contains  a  negative  averment.  It  alleges  that  the  defend- 
ant, not  being  a  licensed  taverner,  nor  having  a  license  to  sell 
wine  or  spirituous  liquors,  on  the  twentieth  of  August,  1851, 
sold  five  quarts  of  spirituous  liquors  ip  John  Jefferson,    And  it 
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appears  by  the  case  that  there  was  no  negative  evidence  thaf  the 
defendant  had  not  a  license.  In  many  oases,  negative  averments 
and  allegations,  being  of  the  essence  of  the  offense,  or  of  the 
ground  of  action,  must  be  proved.  The  party,  however,  is  not 
ordinarily  required  to  furnish  that  full  and  satisfactory  evidence 
-which  is  necessary  when  the  averment  or  allegation  is  affirma- 
tive. But  where  the  subject-matter  of  a  negative  averment  re- 
lates to  the  defendant  personally,  or  is  peculiarly  within  his 
knowledge,  the  averment  need  not  be  proved  by  the  prosecutor, 
and  if  relied  upon  by  the  defendant,  he  must  himself  prove  it: 
Sheldon  v.  Clark,  1  Johns.  513;  State  v.  Morrison,  8  Dev.  299; 
Geuing  ads.  State,  1  McCord,  573;  State  v.  Godfrey,  2i  Me.  232  [41 
Am.  Dec.  382];  Bex  v.  Turner,  5  Mau.  &  Sel.  205;  1  Greenl.  Ev., 
sec.  79.  Such  a  rule  is  no  hardship  upon  a  defendant.  The  evi- 
dence being  peculiarly  within  his  knowledge  and  possession,  he 
can  show  it  at  once,  without  any  inconvenience.  If  this  re- 
spondent had  been  licensed,  he  could  readily  have  produced  the 
license;  while  to  prove  the  negative,  the  government  would  have 
been  compelled  to  summon  the  town  clerk  to  appear  with  the 
records  of  the  town. 

Under  the  statute,  as  it  stood  prior  to  1849,  it  is  believed  that 
this  question  was  considered  and  decided,  and  that  it  was  then 
held  that  the  government  need  not  prove  the  non-existence  of  the 
license.  It  is  now  suggested,  that  the  change  made  by  the  stat- 
ute of  1849  may  perhaps  present  the  question  in  a  different  as- 
pect. But  on  comparing  the  two  acts,  we  find  nothing  that 
makes  or  requires  any  alteration  in  this  rule  of  evidence.  The 
first  section  of  the  act  of  1849  provides  that  the  selectmen  of 
the  respective  towns  shall  license  one  or  more  suitable  persons 
to  sell  wine  and  spirituous  liquors  for  medicinal,  mechanical,  and 
chemical  purposes,  and  for  no  other  use  or  purpose:  Pamph. 
Laws,  847.  This  act  also  repeals  the  fifth  section  of  chapter  117 
of  the  revised  statutes,  and  so  much  of  the  sixth  section  as  is  in- 
consistent with  the  act.  These  sections  gave  the  selectmen  power 
to  license  any  retailer  to  sell  wine  and  spirituous  liquors  in  any 
quantity  not  less  than  a  pint,  to  be  sold,  delivered,  and  carried 
away.  The  change,  then,  is  simply  a  restriction  upon  the  select- 
men in  the  nature  of  the  license  to  be  granted  by  them.  It 
affects  in  no  way  the  rules  of  evidence. 

The  second  position  of  the  respondent  is,  that  **  there  was  no 
competent  evidence  that  Benjamin  Foster  had  authority  from 
the  defendant  to  sell  the  brandy."  But  in  regard  to  this  point, 
we  think  there  can  not  be  any  doubt.    The  evidence  was  entirely 
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competent  fbr  the  jtuy  to  find  Benjamin  Foster  to  be  tke  agent 
or  clerk  of  the  respondent  for  the  sale  of  all  articles  in  the 
store.  He  testifies  that  he  sometimes  tended  the  store  for  the 
defendant,  as  his  clerk  or  agent;  that  he  had  sold  mm  for  him; 
that  there  was  ram  on  tap  in  the  cellar,  and  also  brandy  on  tap 
in  a  cask;  that  the  defendant  went  to  his  field,  and  did  not  come 
back  till  night,  and  that  the  witness  was  left  in  charge  of  the 
store,  and  staid  there  till  the  defendant  came  back.  It  is  tnie 
that  he  says  that  he  did  not  recollect  selling  brandy,  bat  when 
subsequently  giving  an  account  of  the  sale  of  the  brandy,  for 
which  this  indictment  was  found,  he  does  not  give  as  a  reason 
for  hesitating  to  sell  the  brandy  that  he  was  not  authorized  to 
sell  it,  but  that  he  did  not  like  the  looks  of  the  person  applying 
for  it,  and  apprehended  that  the  brandy  might  be  purchased 
for  the  purpose  of  laying  the  foundation  for  a  prosecution.  It 
probably  never  occurred  to  the  witness,  nor  to  the  respondent, 
till  after  this  indictment  was  found,  that  the  witness  had  not  just 
as  much  authority  to  sell  the  brandy  as  he  had  to  sell  the  cloth 
upon  the  shelves,  or  the  tea  in  the  chest,  or  the  molasses,  or  the 
rum.  It  is  very  seldom  the  case  that  a  clerk  or  agent  in  a  stora 
receives  a  written  appointment  prescribing  his  duties.  And  it  is 
by  no  means  necessary  that  he  should.  It  is  sufficient  if  there  be 
satisfactory  evidence  of  the  fact  of  employment;  which  may  be 
inferred  from  the  relative  situation  of  the  parties,  and  the  nature 
of  the  employment,  without  proof  of  any  express  appointment, 
either  written  or  verbal:  2  Kent's  Com.  613;  Shaw  v.  Ntidd,  8 
Pick.  9;  Eooe  v.  Oxlet/,  1  Wash.  (Va.)  19;  Story  on  Ag.  45;  2 
Greenl.  £v.  60.  Had  the  respondent  intended  or  desired  that 
the  witness  should  be  restricted  in  regard  to  the  sale  of  the 
liquors,  Le  should  have  so  ordered.  But  not  having  done  it, 
and  the  evidence  having  been  left  to  the  jury,  and  they  having 
found  the  agen^,  we  can  discover  no  reason  for  disturbing  the 
verdict  upon  this  objection.  If  it  were  necessary  for  the  re- 
spondent to  rstablish  the  sale  of  any  goods  made  by  Benjamin 
Foster,  for  the  purpose  of  recovering  pay  therefor,  he  would  at 
once  resort  to  him  or  his  clerk  or  agent  to  prove  the  fact;  and 
the  evidence  submitted  upon  the  trial  in  this  case  would  be 
entirely  competent  for  that  purpose.  So  also  was  it  competent 
to  prove  the  allegation  of  sale  in  this  indictment. 

But  the  respondent  further  contends  that  the  verdict  should 
be  set  aside,  '*  because  the  witness  was  compelled  to  testify  to 
facts  having  a  tendency  to  criminate  himself."  Where  the  an- 
swer to  a  o'.^^tion  will  expose  the  witness  to  a  criminal  prose- 
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eutioiiy  or  to  any  kind  of  punishment,  the  anthorities  are  Tezy 
dear  that  he  is  not  Tx>und  to  answer.  He  is  not  bound  to  dis- 
close any  facts  which  will  subject  him  to  a  criminal  prosecution: 
Amherst  v.  ffoUiSy  9  N.  H.  107;  State  y.  K.,4t  Id.  662;  1  GieenL 
Ev.,  sec.  461;  1  Phill.  Ev.  276;  Low  v.  MitcheU,  18  Me.  372. 
But  the  privilege  is  that  of  the  witness,  and  not  of  the  party, 
and  it  lies  with  the  witness  to  chum  it  or  not,  as  he  may  choose: 
Macarty  y.  Bond's  Adm'rs,  9  La;  361;  TVeat  t.  Broum,  4  Conn. 
408  [10  Am.  Dec.  166] ;  Thomas  v.  Newton,  1  Moo.  &  M.  48, 
note  b.  If  the  witness  waives  his  privilege,  and  answers  the 
questions,  even  though  the  answers  may  show  that  he  is  guilty 
of  an  infamous  crime,  yet  he  will  not  thereby  be  rendered  in- 
competent. The  answers  go  only  to  his  credibility:  1  Stark. 
Ev.  144;  Orr's  Case,  6  City  H.  Bee.  181;  Commonwealth  v. 
Green,  17  Mass.  637.  And  where  a  witness  discloses  part  of  a 
transaction,  in  which  he  was  criminally  concerned,  without 
claiming  his  privilege,  he  is  then  bound  to  go  forward  and 
state  the  whole:  State  v.  £1,  4  N.  H.  662;  Brown  v.  Brown,  5 
Mass.  320;  East  v.  Chapman,  1  Moo.  &  M.  46;  Dixon  v.  VaU,  1 
Car.  &  P.  278.  Especially  ought  this  to  be  so,  where  the  facts 
disclosed  are  in  favor  of  the  party  calling  him.  In  this  case* 
the  witness  had  testified  to  facts  tending  to  show  that  the  testi- 
mony of  the  government's  witness  was  untrue.  He  also  testi- 
fied that  he  had  sold  rum  for  the  respondent  at  the  store,  but 
did  not  recoUect  ever  to  have  sold  brandy.  But  when  the  ques- 
tion was  put  to  him  directly,  if  he  did  not  himself,  that  after- 
noon, after  his  brother  had  gone  away,  sell  Jefferson  any 
brandy,  he  then  for  the  first  time  claimed  his  privilege.  This 
he  could  not  do;  having  told  a  part  of  the  truth,  he  should 
close  the  whole. 

Judgment  on  the  verdict. 


Pbiviijeob  of  W1TNBS8E8:  See  CcmmofiweaUh  v.  Show,  50  Am.  Deo.  S13; 
Lohma/n  v.  People,  49  Id.  340,  and  the  cases  cited  in  the  note.  The  principal 
case  was  cited  in  Foster  v.  People,  18  Mich.  276,  on  the  point  that  where  a 
witness  has  volnntarily  answered  as  to  material  criminating  facts,  he  can  not 
then  stop  short  and  refuse  farther  explanation,  but  most  disclose  fally  what 
he  has  attempted  to  relate. 

Offense  of  Ssluko  LiQuoa  without  Lioknsb,  Bvmnrcs  of:  See  Peo- 
ple V.  HuUml,  47  Am.  Dec.  244;  ConmamoeaUh  v.  Nichole,  43  Id.  432. 

Intoxicatino  Liquob,  Unlawful  Salb  of,  bt  Aoxnt,  Pbinoipal  Liabli 
FOB,  criminally,  when:  See  Commonwedlih  v.  Niehol»,  43  Am.  Dec  432. 

Mastkb  Cruonallt  Llablk  fob  Acts  of  Ssrvaxt,  whxn:  See  (7om- 
momoealth  v.  NiehoU,  43  Am.  Dec  432,  and  note 
Saui  of  Liquob  bt  Sxbvant  in  Shop  of  Masibb  is  only  prnnafacM 
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vTidenoe  of  such  sale  by  the  master  as  would  sabject  him  to  the  pemdty  for 
violating  the  statute  forbidding  the  sale  of  intoziGating  liquors:  Oammon- 
wealth  V.  Nichola,  43  Am.  Dec  432. 

Infebbnce  of  Aoxnct  from  proof  that  one  had  acted  in  a  store  as  clerk 
for  the  principal  for  a  number  of  years,  and  had  transacted  business  for  him 
with  the  plaintiffs:  See  UagU  Bcuik  v.  Smith,  13  Am.  Dec  37;  also,  ffooe  v. 
Oa^,  1  Id.  425. 

Gbnebal  Rulb  as  to  Fboot  of  Nboativx  Ayssmsnts  in  Indictmxnts 
IS  that  when  the  defendant  in  the  first  instance  is  shown  to  have  done  an  act 
which  was  unlawful,  tmless  he  was  distinctly  authorized  to  do  it,  proof  of 
authority  is  thrown  on  him,  and  this  rule  is  applicable  to  cases  in  which  the 
subject-matter  of  the  negative  averment  is  peculiarly  within  the  knowledge 
of  the  defendant:  Commonwealth  v.  Boyer,  7  Allen,  307»  citing  principal 
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[23  Naw  HAXPsmax,  300.] 

Bmplotmknt  of  By-biddeb  at  Sale  on  Auction  is  Fbaub,  and  it  will 
receive  no  countenance  from  any  legal  tribunal;  therefore,  where  a  bona 
fidt  purchaser  and  a  puffer  both  bid  the  same  highest  sum,  and  the  prop- 
erty was  struck  off  to  the  h&na  fde  purchaser,  an  instruction  that  he 
would  not  acquire  title  unless  he  was  in  fact  the  highest  bidder  is  erro- 
neous. 

If  Aoxnot  is  Known,  and  It  is  Speciai^  it  is  the  duty  of  the  party  who 
deals  with  the  agent  to  inquire  into  the  nature  and  extent  of  the  author- 
ity conferred  by  the  principal,  and  to  deal  with  the  agent  accordingly; 
and  the  same  rule  prevails  where  the  person  dealing  with  the  agent  does 
not  know  the  extent  of  his  agency,  but  the  circumstances  of  the  case  are 
such  as  to  put  him  upon  inquiry. 

Authobttt  of  Gbneral  Aoent  can  not  be  Limited  to  Pbivate  In- 
STBUcnoNS  unless  known  to  the  person  dealing  with  him. 

Acts  of  Special  Agent  Exceeding  his  Authobitt  will  not  bind  his 
principal  as  a  general  rule. 

Pbiyatb  Instbuctions  Given  to  Special  Agent  abe  not  Binding  upon 
parties  dealing  with  the  agent;  and  if  the  instructions  are  of  such  a  na- 
ture that  they  would  not  be  communicated  if  an  inquiry  was  made,  it  is 
not  necessary  that  it  should  be  made,  for  it  would  not  be  answered  if 
made. 

Aoent  Authobized  to  Sell  Pboferty  can  not  Sell  It  at  Auction, 
where  he  is  clothed  with  the  usual  powers  to  sell;  and  a  purchaser 
at  such  a  sale,  with  notice  of  the  agent's  powers,  or  where  the  circum- 
stances were  such  as  to  put  him  upon  inquiry,  who  fails  to  make  inquiries, 
takes  no  title. 

CouBT  can  not  be  Kbquibbd  to  Instbuct  upon  Ant  Supposed  State  of 
Facts. 

Aoent  is  Competent  Witness  fob  Pbincipal  in  an  action  of  replevin 
brought  by  him  to  reoover  property  which  thejigentsold  contrary  to  his 
mstmctiona. 
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BxKMnx  for  a  phaeton.  Plamtiff,  the  owner,  left  the  carriage 
with  one  Lane,  onder  an  agreement  by  which  he  was  to  make 
some  repairs  on  it,  and  then  sell  it  if  he  could.  Plaintiff  in- 
structed him  to  sell  it  for  forty-five  dollars  if  possible,  and  if 
he  could  not  get  that  much,  to  take  forty  dollars  for  it.  Lane's 
property  was  then  under  attachment  and  advertised  to  be  sold. 
It  consisted  of  carriages.  When  the  sale  of  his  property  was 
oyer.  Lane  told  the  auctioneer  to  put  up  the  phaeton  in  suit  for 
sale,  having  previously  employed  a  person  to  bid,  with  direc- 
tions not  to  let  the  phaeton  go  for  under  forty  dollars.  The  car- 
riage was  struck  off  to  the  defendant  Leavitt  for  seventeen 
dollars,  and  he  paid  the  amount  and  took  possession  of  the 
carriage.  Lane,  against  the  defendant's  objection,  testified  that 
he  had  no  authority  to  sell  for  less  than  forty  dollars.  Bicker, 
the  person  employed  by  Lane  to  bid,  testified  that  he  bid  seven- 
teen dollars,  and  that  when  he  heard  the  carriage  struck  off  at 
his  bid  left  the  place,  under  the  belief  that  the  sale  was  made 
to  himself.  The  court  instructed  the  jury  that  although  the 
defendant  was  a  bona  jfide  bidder,  he  would  not  acquire  title  to 
the  property  unless  he  was  in  fact  the  highest  bidder;  that  if 
Bicker  and  the  defendant  both  bid  the  same  sum,  and  the  auc- 
tioneer did  not  notice  Bicker's  bid  and  struck  off  the  property 
to  the  defendant,  and  no  objection  was  made  thereto,  because 
Bicker  supposed  it  to  be  struck  off  to  himself,  still  he  acquired 
no  title,  unless  he  was  in  fact  the  highest  bidder;  that  Towle, 
having  instructed  Lane  not  to  sell  the  property  for  less  than 
forty  dollars,  he  had  no  authority  to  sell  it  for  less,  unless  the 
limitation  was  intended  to  be  kept  secret,  and  that  unless  it  ap- 
peared that  the  limitation  was  not  to  be  disclosed,  the  authority 
of  Lane  was  limited  by  it,  and  unless  the  price  paid  for  the 
property  was  forty  dollars,  he  could  not  give  title  to  it.  Verdict 
for  the  plaintiff,  which  the  defendant  moved  to  set  aside. 

Wood  and  J.  S.  WeUs,  for  the  defendant. 

Marston,  contra. 

By  Court,  Eastman,  J.  The  first  question  presented  in  the 
instructions  of  the  court  to  the  jury  is  one  of  importance,  and, 
it  is  believed,  somewhat  new  in  the  jurisprudence  of  this  state. 
By-bidding,  and  pu£5.ng  at  auction,  is  a  matter  of  very  common 
occurrence,  yet  we  do  not  now  remember  that  the  effect  of  it 
has  ever  been  settled  by  our  courts.  Still  the  question  is  not 
by  any  means  a  new  one,  and  has  frequently  been  agitated  in 
other  jurisdictions. 


Dec.  1851.]  TowLB  v.  Leavitt.  197 

The  first  case  that  we  have  been  able  to  find  in  the  boolcs  is 
that  of  WdLher  v.  Nightengale,  4  Bro.  P.  C.  193,  decided  in  1726. 
It  was  resolyed  in  that  case,  by  the  house  of  lords,  that  a  pufiTer 
could  not  recover  compensation  for  his  services,  since  they 
were  contraxy  to  good  faith.  This  does  not  appear  to  be  often 
referred  to,  though  the  next  in  order  of  time  has  attracted  much 
attention.  Beocwell  v.  Christie^  1  Cowp.  396,  decided  by  the 
king's  bench  in  1776,  may  be  regarded  as  the  leading  case  upon 
the  subject.  That  was  an  action  against  an  auctioneer  for  sell- 
ing a  house  for  less  than  the  sum  directed,  fifteen  pounds  ster- 
ling, and  the  court  held  that  it  could  not  be  maintained;  for  if 
the  auctioneer  had  followed  the  directions,  he  must  have  em- 
ployed by-bidders,  which  would  have  been  illegal.  At  the 
triaJ,  Lord  Mansfield,  0.  J.,  said  that  the  practice  at  auctions 
of  owners  buying  in  their  own  goods  struck  him  as  a  fraud 
upon  the  public;  and  that  the  nature  of  these  sales  required 
that  the  goods  should  go  to  the  best  real  bidder.  On  the  case 
coming  under  review  before  the  full  bench,  his  lordship  said : 
''  The  question  then  is,  whether  the  owner  can  privately  employ 
another  person  to  bid  for  him.  The  basis  of  all  dealings  ought 
to  be  good  faith;  so  more  especially  in  these  transactions,  where 
the  public  are  brought  together  upon  a  confidence  that  the 
articles  set  up  to  sale  will  be  disposed  of  to  the  highest  real 
bidder.  That  could  never  be  the  case  if  the  owner  might 
secretly  and  privately  enhance  the  price  by  a  person  employed 
for  that  purpose."  And  again,  an  owner  of  goods  set  up  to  sale 
at  an  auction  never  yet  bid  for  himself.  If  sux;h  a  practice 
were  allowed,  no  one  would  bid.  It  is  a  fraud  upon  the  sale 
and  upon  the  public.  The  disallowing  it  is  no  hardship  upon 
the  owner,  for  if  he  is  unwilling  that  his  goods  should  go  at  an 
itnderprice,  he  could  direct  the  auctioneer  to  state  that  they 
would  be  sold  for  such  a  price,  and  not  lower.  9uch  a  direc- 
tion would  be  fair.  Or  he  might  have  it  inserted  in  the  condi- 
tions of  sale,  that  he  himself  might  bid  once  in  the  course  of  the 
sale.  Such  a  condition  would  be  fair,  because  the  public  are 
then  apprised,  and  know  upon  what  terms  tSiey  bid.  In  Hol- 
land it  is  the  practice  to  bid  downwards."  All  of  the  court  con- 
curred in  the  opinion  of  the  chief  justice. 

The  next  case  that  we  find  is  that  of  Howard  v.  Castle,  6  T. 
B.  642,  decided  in  1796.  It  was  there  held,  that  if  an  owner  of 
goods  or  an  estate  put  up  to  sale  at  an  auction,  employ  puiFers 
to  bid  for  him  without  declaring  it,  it  is  a  fraud  on  the  real  bid- 
ders,  and  the  highest  bidder  can  not  be  compelled  to  complete 
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the  contract.  Lord  Eenyon,  G.  J.,  in  delivering  his  opinion, 
freely  indorses  the  doctrine  of  Bexwell  y.  ChrifUie,  1  Cowp.  895, 
and  adds,  that  the  whole  of  the  reasoning  employed  in  that  case 
is  founded  on  the  noblest  principles  of  morality  and  justice — 
principles  that  are  calculated  to  preserve  honesiy  between  man 
and  man.  The  other  members  of  the  court  concurred  in  the 
opinion  expressed  by  the  chief  justice. 

Following  the  English  common-law  cases  in  the  order  of  time, 
we  next  find  Growder  y.  Austin,  8  Bing.  868,  decided  in  1826, 
where  the  principles  of  the  preyious  cases  were  discussed  and 
adopted. 

In  Wheeler  y.  Collier,  1  Moo.  &  M.  123,  which  was  a  case 
at  nisi  prius.  Lord  Tenterden,  C.  J.,  said  that  if  the  owner  of 
an  estate  put  up  for  sale  by  auction,  employ  a  person  to  bid 
for  him,  the  sale  is  yoid,  although  only  one  such  person  be 
employed,  and  although  he  is  only  to  bid  up  to  a  certain  sum, 
unless  it  is  announced  at  the  time  that  there  is  a  person  bidding 
for  the  owner. 

In  the  exchequer  the  same  rule  prevails:  Bex  y.  Marsh,  8  You. 
&  Jer.  331;  ThomeU  y.  Haines,  15  Mee.  &  W.  367.  In  the  last 
case,  which  was  decided  in  1846,  it  was  held  that  the  deposit 
with  the  auctioneer  might  be  recovered  back  by  the  vendee  in 
an  action  of  assumpsU,  All  the  cases,  both  in  law  and  equity, 
were  examined,  and  the  conclusion  of  the  comii  was,  that  the 
doctrine  of  Lords  Mansfield,  Eenyon,  and  Tenterden,  as  stated 
in  the  preceeding  cases,  should  be  adopted. 

In  the  United  States  the  decisions  are  not  so  uniform,  though 
the  weight  of  authority  is  in  favor  of  the  same  rule.  In  Baham 
V.  Bach,  18  La.  287  [33  Am.  Dec.  561],  it  was  held  that  the 
owner  of  property  may  withdraw  it  before  the  highest  bid  is 
accepted  by  the  auctioneer,  but  he  has  no  right  to  bid  himself, 
imless  he  publicly  reserves  this  right;  still  less  can  he  bid 
through  the  auctioneer.  So  where  the  price  of  property  was 
limited,  which  fact  was  not  communicated  to  the  bidders,  and 
the  auctioneer  advanced  on  the  bid  until  it  reached  the  limits 
prescribed  by  the  owner,  and  was  adjudicated  to  the  defendant, 
it  was  held  Vb&t  the  sale  was  null  and  void  as  to  the  purchaser. 
The  action  was  brought  to  compel  the  purchaser  to  comply  with 
the  terms  of  the  sale,  and  he  had  judgment.  In  delivering  the 
opinion  of  the  court,  Eustis,  J.,  adopts  the  principles  of  Bex- 
well  v.  Chrisiie,  supra,  and  remarks:  **  The  decision  in  that  case 
has  not  been  followed  in  all  cases,  but  we  apprehend  that  time 
and  scrutiny  will  re-establish  its  force  wherever  the  principles  of 
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kw  and  public  morals  are  coincident.''  He  farther  remarks: 
"  We  are  aware  it  is  the  general  usage  to  conduct  sales  at  auction 
in  this  manner,  but  it  is  a  usage  which  we  can  neither  justify 
nor  recognize  in  the  administration  of  justice.  It  is  equally 
repugnant  to  public  policy,  and  to  that  fairness  which  ought  to 
exist,  and  which  people  have  a  right  to  expect,  in  a  sale  of 
property  avowedly  offered  to  the  highest  bidder."  To  the  same 
effect  is  GorryoUes  y.  Massy,  2  Id.  507. 

There  are  several  other  cases  sustaining  collaterally  the  same 
views,  although  the  precise  point  was  not  decided;  among  them 
are,  Phippen  v.  Stickney,  3  Met.  884;  Wilbur  v.  How,  8  Johns. 
444;  Thompson  v.  Davies,  13  Id.  112;  Hawley  v.  Cramer,  4  Cow. 
717;  Gulick  v.  Ward,  5  Halst.  87  fl8  Am.  Dec.  389];  Dudley  v. 
LUtle,  2  Ohio,  505  [15  Am.  Dec.  575]. 

But  in  Sleele  v.  Ellmaker,  11  Serg.  &  B.  86,  it  was  held  that  if 
goods  are  sent  to  auction,  with  directions  to  the  auctioneer  to 
dispose  of  them  at  a  certain  average  advance  in  the  invoice 
price,  and  he  sell  them  for  less  than  the  limited  price,  an  action 
may  be  maintained  against  him  for  the  difference  between  the 
Emited  price  and  that  for  which  the  goods  were  sold.  This  is 
a  departure  to  some  extent  from  the  English  common-law  doc- 
tmie;  and  tbe  learned  judge.  Tilghman.  in  commenting  upon 
the  doctrine  of  Lord  Mansfield,  observes,  that  perhaps  the  tone 
of  Lord  Mansfield's  morality  was  too  lofty  for  the  common 
transaction  of  business.  His  honor,  however,  admits,  in  dis- 
eussing  the  question,  "  that  the  most  proper  way  would  bo  to 
declare  publicly  that  the  goods  were  not  to  go  under  a  limited 
price,  or  that  the  owner  reserved  the  right  of  a  bid  for  himself." 
Among  the  decisions  at  common  law,  this  is  the  only  case  that 
we  have  met  with  where  the  rule  of  the  entire  cases  has  been 
directly  departed  from. 

Li  equity,  however,  the  common-law  rule  in  England  has 
been  to  some  extent  relaxed,  as  will  be  seen  by  reference  to  the 
cases  of  Bramley  v.  Alt,  3  Ves.  jon.  G20;  ConollyY,  Parsons ,  Id. 
625,  note;  SmUh  v.  Clarke,  12  Id.  477;  and  Woodward  v.  Miller, 
2  Col.  C.  C.  279.  Both  the  first  and  last  cases  went  upon  the 
ground  that  these  were  bona  fide  bids,  made  by  real  bidders 
after  th6  puffers  had  ceased  bidding,  and  in  the  last  case  it 
seems  to  be  admitted,  that  at  common  law  a  different  rule  pre- 
vails from  that  held  in  the  courts  of  equity.  The  doctrine  of 
these  cases  appears  to  be  this,  that  if,  upon  a  view  of  all  the 
circumstances,  the  court  are  satisfied  that  any  fraud  was  in- 
tended or  practiced,  they  will  hold  the  sale  void;  but  if  the 
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puffer  was  employed  and  the  bidding  made  for  the  purpose  of 
preyenting  a  sacrifioe  of  the  property,  it  will  be  otherwise. 

In  this  country  the  rule  in  equity  is  perhaps  not  well  settled. 
Story 9  in  his  Equity  Jurisprudence,  vol.  1,  sec.  293,  lays  down 
this  as  the  rule:  **  If  underbidders  or  puffers  are  employed  at  an 
auction,  to  enhance  the  price  and  deceive  other  bidders,  and 
they  are  in  fact  misled,  the  sale  will  be  held  void,  as  against 
public  policy."  And  in  Vecusie  v.  WiUiama,  3  Stoiy,  611,  the 
same  learned  judge  states  the  rule  in  equity  to  be  this:  **  Where 
all  the  bidders,  except  the  purchaser,  are  by-bidders,  secretly 
employed  by  the  seller,  and  the  judgment  of  the  purchaser  is 
improperly  influenced  by  their  bids,  the  sale  is  a  fraud,  against 
which  equity  will  relieve  the  purchaser.  But  when  there  are 
real  bidders  as  well  as  sham  bidders,  and  the  last  bid  before 
the  purchaser's  is  a  real  bid,  and  the  judgment  of  the  real  bid- 
ders and  the  purchaser  has  not  been  blinded  by  the  sham  bid- 
ders, the  sale  is  valid."  In  regard  to  this  case,  it  is  to  be 
remarked  that  Judge  Ware,  the  district  judge,  dissented  from 
the  doctrine  of  Judge  Story,  and  in  an  able  opinion  adhered  to 
the  rule  of  the  early  common-law  decisions. 

In  the  case  of  The  National  Fire  Ins.  Co,  v.  Loomis,  11  Paige, 
431,  the  point  was  alluded  to,  and  in  such  a  maimer  as  to  leave 
the  impression  that  the  learned  chancellor  (Walworth)  recog- 
nized the  principles  of  BexweU  v.  Christie,  1  Cowp.  395,  as  the 
correct  rule.  And  in  LaJthanCs  Eafrs  v.  Morrow,  6  B.  Mon.  630, 
the  question  is  distinctly  left  open  for  future  adjudication. 

We  have  thus  referred  to  the  principal  cases  bearing  upon 
the  question,  both  in  law  and  equity,  and  we  will  dose  our  cita- 
tions with  the  observations  of  Chancellor  Kent,  who,  having  re- 
viewed all  the  cases,  both  in  law  and  equity,  remarks:  "The 
original  doctrine  of  the  king's  bench  is  the  more  just  and  salu- 
tary doctrine.  In  sound  policy  no  person  ought,  in  any  case, 
to  be  employed  secretly  to  bid  for  the  owner  against  the  h&ria 
fide  bidder  at  a  public  auction.  It  is  a  fraud  in  law  on  the  very 
face  of  the  transaction;  and  the  owner's  interference  and  right 
to  bid  ought. to  be  intimated  in  the  conditions  of  sale:"  2  Kent's 
Com.  539.  And  after  the  best  donsideration  which  we  have 
been  able  to  give  the  subject,  it  appears  to  us  that  this  is  the 
true  doctrine,  and  that  sound  morals  and  good  faith  between 
man  and  man  evidently  require  that  by-bidding  should  receive 
no  countenance  from  any  legal  tribunal.  Fair,  open-handed 
honesty  ought  to  pervade  all  dealings,  and  all  parties  should,  so 
far  as  may  be,  meet  upon  equal  terms  in  their  largains  and 
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flaloB.  OomfainationB  to  pfere&t  bidding  ore  held,  boili  at  law 
and  eqaiiyy  to  be  fisudiilent,  and  why  should  not  any  secret 
employment  to  affect  bidding  be  viewed  in  the  same  light?  If 
it  be  said  that  the  property  may  be  sacrificed  for  the  want  of 
bidders,  as  is  decLured  in  some  of  the  cases  in  equity;  the  answer 
is  that  the  owner  may  withdraw  it  before  the  sale  commenoes, 
or  he  may  set  it  up  at  a  specified  sum,  or  he  may  announce  that 
he  will  reserve  the  right  to  make  one  bid  himself.  If  an  auc- 
tioneer receive  property  with  directions  not  to  sell  under  such  a 
price,  he  should  so  state  on  setting  it  up,  or  he  should  reserve 
one  bid  to  himself.  The  owner  of  the  property  has  no  right  to 
complain  at  ^ch  a  course,  because  it  is  the  only  course  that 
comports  with  the  truth.  If  those  who  wish  to  have  their 
property  sold  at  auction  are  not  willing  that  it  should  be  done 
in  a  tail,  open,  and  honorable  way,  they  must  seek  other  ways 
of  disposing  of  it. 

The  line  of  distinction  which  is  attempted  to  be  drawn  in  equity 
between  a  fair  and  fraudulent  sale,  where  secret  puffing  or  by- 
bidding  is  resorted  to,  appears  to  us  to  be  difficult  to  trace. 
We  think  it  will  be  tax  better  to  discard  the  distinction  entirely, 
and  thereby  close  the  door  to  all  temptation  to  fraud  in  auc- 
tion sales,  and  the  perjury  that  would  be  very  likely  to  follow. 
The  whole  and  real  truth  should  be  stated  when  the  property  is 
offered  for  sale. 

Upon  this  point  of  the  case,  the  instructions  of  the  court 
must  be  held  to  be  erroneouil. 

The  questions  connected  with  the  agency  of  Lane,  which  are 
presented  by  the  case,  are  more  intricate  than  the  one  already 
considered,  and  it  has  not  been  without  some  difficulty  that  the 
court  have  arrived  at  a  conclusion  in  regard  to  them. 

Upon  the  facts  reported,  it  does  not  appear  that  Leavitt  knew 
that  the  carriage  had  ever  belonged  to  the  plaintiff.  This,  how- 
ever, would  be  material,  only  as  making  it,  or  not,  necessary  for 
Leavitt  to  inquire  into  the  nature  of  Lane's  agency  in  selling 
the  property.  If  an  agency  be  known,  and  it  is  special,  it  is 
the  duty  of  the  party  who  deals  with  the  agent,  to  inquire  into 
the  nature  and  extent  of  the  authority  conf  eired  by  the  princi- 
pal, and  to  deal  with  the  agent  accordingly:  Snow  v.  Perry,  9 
Pick.  642;  Stoiy  on  Ag.,  sec.  133;  Denning  v.  Smiih,  8  Johns. 
Ch.  344;  Sckimmelpenich  v.  Baycard,  1  Pet.  264,  290;  Hatch  v. 
Ihyhr,  10  N.  H.  547. 

But  where  the  agency  is  not  known,  and  the  principal'  has 
cilotfaed  the  agent  with  powers  calculated  to  induce  innocent 
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thiid  persona  to  believe  that  the  agent  owned  the  property  or 
had  power  to  sell,  the  principal  is  bound,  and  strangers  will  not 
suffer:  Stoiy  on  Ag.,  sec.  98.  In  like  manner,  an  implied  au- 
thority may  be  deduced  from  the  nature  and  circumstances  of 
the  partici:dar  act  done  by  the  principal.  If  the  principal  sends 
his  commodity  to  a  place  where  it  is  the  ordinary  business  of 
the  person  to  whom  it  is  confided  to  sell,  it  will  be  intended  that 
the  commodity  is  sent  thither  for  the  purpose  of  sale.  And 
where  an  article  is  sent  in  such  a  way,  and  to  such  a  place,  as  to 
exhibit  an  apparent  purpose  of  sale,  the  principal  will  be  bound, 
and  the  purchaser  will  be  safe,  although  the  agent  may  haye 
acted  wrongfully,  and  against  his  orders  or  duty,  if  the  pur- 
chaser has  no  knowledge  of  it:  Id.,  sec.  94;  Paley  on  Ag.  167; 
2  Kent's  Com.  621;  Pickering  v.  Bu^k,  15  East,  38;  EvereU  v, 
SaUus,  16  Wend.  474;  Dyer  y.  Pearson^  3  Bam.  &  Cress.  42; 
Hem  y.  Nichols,  1  Salk.  288;  Sandford  v.  Handy,  23  Wend.  260. 

Lane  was  a  carriage-maker.  His  business  was  to  make  and 
sell  carriages,  and  also  to  repair  them  when  brought  to  his  shop 
for  that  purpose,  as  was  the  case  with  this  carriage  of  Towle. 
If  Lane's  sole  business  had  been  to  make  and  sell  carriages,  the 
deposit  of  the  one  in  question  with  him  might  come  within  the 
principle  of  the  preceding  cases;  but  such  was  not  the  fact;  and 
a  purchaser  would  haye  no  such  right  to  presume  that  a  second- 
hand carriage  in  Lane's  possession  was  his  as  would  protect  him 
from  the  claim  of  a  bona  fide  owBer.  It  is  to  be  observed,  too, 
that  this  carriage  was  set  up  and  sold  after  the  property  of  Lane, 
which  had  been  previously  attached  and  advertised,  was  dis- 
posed of  by  the  officer.  The  case  does  not  so  state  in  terms, 
but  probably  it  was  well  known  to  Leavitt  and  others  present 
that  the  carriage  belonged  to  Towle.  But,  however  that  may 
have  been,  we  think  that  the  situation  of  the  property  was  such, 
taken  in  connection  with  Lane's  circumstances  and  the  attach- 
ment and  advertisement  of  his  property,  as  to  put  a  purchaser 
upon  inquiry. 

Assuming  that  Leavitt  knew  that  Lane  was  acting  as  the  spe- 
cial agent  of  Towle  in  selling  the  property,  or  proceeding  upon 
die  ground  that  the  property  was  so  situated  as  to  put  a  pur- 
chaser upon  inquiry,  the  question  arises,  whether  the  private 
instructions  given  by  Towle  to  Leavitt,  not  to  sell  the  carriage 
under  forty  dollars,  were  in  the  nature  of  a  limitation  to  his 
authority,  or  were  instructions  not  to  be  disclosed. 

The  acts  of  a  general  agent,  known  as  such,  govern  his  prin- 
cipal in  all  matters  coming  within  the  proper  and  legitimate 
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Bcope  of  the  busmess  to  be  transacted,  although  he  Tiolates  by 
these  acts  his  private  instructions;  for  his  authority  can  not  be 
limited  by  any  private  instructions,  unless  known  to  the  person 
dealing  with  him:  Whitehead  v.  TuckeU,  15  East,  400;  Lightbody 
V.  North  American  Ins.  Go.,  23  Wend.  22;  Lobdell  v.  Baker,  1 
Met.  202  [35  Am.  Dec.  358];  2  Kent's  Com.  620;  Allen  v.  Ogden, 
1  Wash.  174;  Story  on  Ag.,  sec.  126;  Paley  on  Ag.  200;  Fenn 
V.  Harrvson,  3  T.  R.  757;  Munn  v.  Commission  Co.,  15  Johns. 
44  [8  Am.  Dec.  219]. 

With  regard  to  a  special  agent,  the  law  appears  to  be  equally 
well  settled,  by  the  authorities  above  quoted,  that  if  he  exceeds 
the  authority  given,  his  acts  will  not  bind  his  principal.  But  it 
is  to  be  observed  that  a  distinction  is  to  be  taken  between  the 
limited  authority  of  a  special  agent,  one  appointed  for  a  specific 
purpose,  to  do  certain  and  specified  acts,  and  the  private  in- 
structions given  to  such  agent.  Where  the  authority  is  limited 
in  a  bona  fide  manner,  and  the  limitation  is  to  be  disclosed  by 
the  agent,  and  is  disclosed  either  with  or  without  inquiry,  any 
departure  from  such  authority  or  instructions  will  not  bind  the 
principal;  but  where  the  authority  or  instructions  given  are  in 
the  nature  of  private  instructions,  and  so  designed  to  be,  they 
will  not  be  binding  upon  the  parties  dealing  with  the  agent. 
And  if  the  instructions  are  of  such  a  nature  that  they  would 
not  be  communicated  if  an  inquiry  was  made  (even  though  it  be 
the  duty"of  the  person  dealing  with  the  agent  to  make  the  in- 
quiry), it  is  not  necessary  that  it  should  be  made,  for  it  would 
•«ot  be  communicated  if  made:  Hatch  v.  Taylor,  10  N.  H.  538; 
Bryant  v.  Moore,  26  Me.  84  [45  Am.  Dec.  96].  Upon  this  view 
of  the  question,  it  would  seem  that  the  directions  not  to  sell 
the  carriage  for  less  than  forty  dollars  would  be  in  the  nature 
of  private  instructions.  The  fact  does  not  seem  to  us  to  have 
been  intended  to  be  communicated.  This,  however,  may  admit 
of  some  doubt,  and  were  the  case  to  turn  upon  this  point,  a 
more  minute  examination  would  perhaps  be  necessary. 

But  it  appears  to  the  court,  tLit  there  is  one  point  that  must 
settle  the  case  for  the  plaintiff.  This  carriage  was  sold  at  auc- 
tion; and  this  we  think  must  be  regarded  as  exceeding  any  au- 
thority or  instructions  given,  that  could  bind  the  plaintiff.  The 
defendant,  knowing  the  property  to  be  the  plaintiff's,  or  if  he 
did  not  know  it,  the  situation  of  the  property  being  such  as  to 
render  it  incumbent  on  him  to  make  all  necessary  inquiries,  was 
bound,  on  seeing  it  exposed  to  sale  in  an  unusual  manner,  to  in- 
4uire  as  to  the  right  of  Lane  thus  to  sell  it.     Had  he  done  this, 
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probably  all  difficulty  would  have  been  avoided;  and  whether 
the  diieotioiis  not  to  Bell  for  lees  than  forty  dollars  be  considered 
as  a  limitation  upon  the  agent's  authority  or  as  private  instruct 
tions,  nothing  was  said  about  Lane's  selling  at  auction,  and  no 
inquiries  made  in  regard  to  it.  A  sale  at  auction  implies  a  sale 
at  any  price  that  may  be  offered.  It  is  ordinarily  the  last  resort 
to  reduce  property  into  money,  and  we  should  be  slow  to  ratify 
the  doings  of  an  agent  clothed  with  the  usual  powers  to  seU 
who  should  pursue  such  a  course. 

Had  there  been  any  evidence  that  Towle  authorized  Lane  to 
sell  the  carriage  at  auction,  so  that  the  question  could  have  been 
properly  submitted  to  the  jury,  this  obstacle  in  the  defendant's 
case  might  perhaps  have  been  overcome;  but  we  find  nothing 
that  would  warrant  the  court  in  giving  the  instructions  desired 
in  this  respect.  A  court  can  not  be  required  to  instruct  the  juiy 
upon  any  supposed  state  of  facts. 

The  sale,  then,  must  be  held  void,  and  as  a  necessary  conse- 
quence the  defendant  has  no  right  to  the  property,  and  can  not 
sustain  his  defense,  notwithstanding  there  may  have  been  eiror 
in  some  of  the  rulings  made  against  him. 

It  is  unnecessary  to  comment  further  upon  the  questions 
raised  in  the  case.  We  will  remark,  however,  that  Lane  was  a 
competent  witness.  The  balance  of  his  interest  was  against  the 
party  calling  him.  The  statement  in  the  case  that  the  phaeton 
was  of  the  value  of  fifty  dollars  is  evidently  incidental  and  the 
mere  allegation  of  the  writ.  There  is  no  proof  that  it  was  of 
that  value.  The  case  of  Kingsbury  v.  SnvUh,  18  N.  H.  110,  set- 
tles the  question. 

Judgment  on  the  verdict 

AuTHoaiTT  or  Spboial  Aoxnt  mdbt  ve  Spsoluxt  Pubsuid:  Brown  t. 
John»on^  61  Am.  Dec.  118,  and  note;  see  aIbo  Cfoodloe  ▼.  Ocdley^  Id.  159. 

Pebson  Dbalino  with  Spkcial  Aosm  must  Look  to  his  Powmtst 
Brown  ▼.  Johnaon^  51  Am.  Deo.  118,  and  note. 

Pbivatb  iNSTRUonoNs  Lmimro  Authobttt  ov  GiNxaAL  Aobkt,  £f- 
raoT  OF:  See  Bryant  ▼.  Moore,  45  Am.  Deo.  96,  and  note;  Merehantt^  Bank  v. 
ObKrot  JSoiO^  44  Id.  665. 

Aqkmt  18  Inoompxtxnt  Wmms  fob  his  PanrciPAL:  See  Moore  r,  Shenk^ 
45  Am.  Dec.  618,  and  note;  OUpin  v.  Howell,  Id.  720. 

Emplotmbnt  of  Bt-biddbb  at  AnonoN  is  Fbaitd:  Moneri^  y.  OokU- 
borough,  1  Am.  Deo.  407;  and  if  the  owner  secretly  bids  at  an  auction  to  en- 
hance the  price,  the  sale  is  void:  BaJuzm  ▼.  Bo/ch,  33  Id.  561.  The  principal 
case  was  cited  in  CurttB  ▼.  AtpinwaU^  114  Mass.  191,  on  the  point  that  where 
a  sale  at  auction  is  advertised  or  stated  to  be  without  reserve,  the  secret  em- 
ployment by  the  seller  of  pnffers  or  by-bidders  renders  the  sale  voidable  by 
the  buyer. 
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Bbadlet  v.  Spoitobd. 


[38  Vkw  Hakmbibb.  M4.] 

DiOLABATiOHS  OF  PSBSON  uf  PosBBBSiON  Of  Gooss  made  while  she  wae 
at  work  on  them,  that  they  belonged  to  the  plaintifis,  is  oompetent  evi- 
dence to  show  title. 

DKFBNDAin?    WlTHHOLDQrO    QOODS   mOH     PlAIHTIIIS'    BaIUEE    IB   GuiXiTT 

or  CoKTERSiON  after  demand;  consequently,  where  goode  belonging  to 
the  plaintifib  were  in  the  poeseflsion  of  a  third  person  who  was  doing  some 
work  npon  them,  and  the  defendant  obtained  possession  of  them,  and  on 
the  demand  of  the  third  person  for  the  goods  to  give  them  to  the  phunt- 
ififs,  refused  to  give  them  np,  the  demand  and  refusal  are  evidence  of  a 
conversion. 

Leen  is  not  Assignable  which  the  law  gives  for  the  price  of  labor  done  cm 
the  material  of  another. 

Lien  ov  Thibd  Pxbson  on  Goods  can  not  be  Set  up  to  Devxat  Acnov 
OF  Thoveb  by  the  general  owner,  although  there  is  a  debt  owing  from 
such  third  person  to  the  defendant. 

Tboteb  for  sixty  pairs  of  women's  upper  shoe-stock.  The 
wife  of  one  Luther  Bobinson  had  possession  of  the  stock,  and 
was  doing  some  work  on  it.  Bobinson  and  wife  lived  in  the 
house  of  the  defendant  Spofford.  Thej  moved  from  the  house, 
and  left  in  it  some  household  furniture  and  the  shoe-stock.  The 
defendant  fastened  up  the  house,  and  afterwards,  when  Bobin- 
son's  wife  demanded  the  stock,  saying  she  wished  to  return  it  to 
the  plaintiffs,  he  refused  to  give  it  up,  and  did  not  give  any  rea- 
son for  his  refusal.  The  wife  of  Luther  Bobinson,  while  she 
bad  the  stock  in  her  possession,  said  that  it  belonged  to  the 
plaintiffs.  The  defendant  introduced  a  witness  who  testified,  on 
behalf  of  the  defendant,  that  before  the  demand  made  he  heard 
Bobinson  say  to  the  defendant,  **  I  ow^  you,  and  I  will  leave 
my  goods  in  pawn  until  I  can  go  abroad  and  get  some  money," 
and  that  Bobinson  then  went  away.  The  court  instructed  the 
jury  that  the  statements  of  Bobinson's  wife,  while  she  had  pos- 
session of  the  stock,  were  competent  to  show  that  it  belonged  to 
the  plaintiffs;  that  the  demand  of  Bobinson's  wife  and  the  re- 
fusal of  the  defendant  were  evidence  of  a  conversion,  though 
there  was  no  evidence  of  an  express  authority  from  the  plaintiffis 
to  Bobinson's  wife  to  make  the  demand  on  their  account;  that 
in  the  absence  of  evidence,  the  law  would  presume  that  the 
plaintiffs  were  to  pay  Bobinson's  wife  a  reasonable  sum  for  the 
work  done  on  the  stock  by  her,  and  that  she  and  her  husband 
would  have  a  lien  on  it  while  it  was  in  her  hands  for  the  price 
of  the  work  due;  that  if  they  waived  the  lien  and  demanded  the 
stock  for  the  purpose  of  giving  it  to  the  plaintiffs,  the  defend- 
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ants  could  not  detain  it  on  acoonnt  of  the  lien;  and  that  if  Rob- 
inson and  his  wife  had  so  acted,  there  was  on  the  eyidence  no 
assignment  or  pledge  of  any  interest  in  the  stock  that  could  be 
set  up  against  the  plaintiffs.  Verdict  for  plaintiffs;  the  defend- 
ant moved  to  set  it  aside. 

Stanyariy  tor  the  plaintifb. 

French^  contra. 

By  Court,  Peblet,  J.  The  declaration  of  Robinson's  wife, 
made  while  she  was  at  work  on  the  stock,  that  it  belonged  to 
the  plaintiffs,  was  competent  evidence  to  show  their  title.  Her 
possession  unexplained  would  have  been  evidence  of  title  in 
herself.  In  the  absence  of  proof  to  the  contrary,  she  would  be 
presumed  to  hold  and  claim  for  herself.  But  her  declaration, 
accompanying  the  act  of  possession,  shows  that  she  held,  not 
for  herself,  but  for  the  plaintiffs.  Such  declarations  of  the 
persons  in  possession  are  not  only  competent  to  rebut  a  title  set 
up  by  or  under  the  party  who  made  them,  but  are  a£Srmative 
evidence  of  title  in  the  party  for  whom  the  person  in  possession 
declares  that  he  holds  it:  Doe  v.  WiUiama,  2  Cowp.  621;  HoUO' 
way  V.  Rakes,  cited  in  Daviea  v.  Pierce,  2  T.  R.  65;  Peaceable 
V.  Watson,  4  Taunt.  16;  Came  v.  NicoU,  1  Bing.  N.  C.  430;  Doe 
V.  Jones,  1  Camp.  367;  Doe  v.  Austin,  9  Bing.  41;  WHlies  v. 
Ihrley,  3  Car.  &  P.  396;  Doe  v.  Arkwright,  6  Car.  &  P.  675. 

Robinson's  wife  was  bailee  of  the  stock  in  question,  bound  to 
see  that  it  was  kept  safely,  and  returned  when  the  work  to  be 
done  on  it  was  completed.  Without  any  new  authority  from 
the  plaintiffs,  it  was  her  right  and  duty  to  reclaim  the  property 
if  lost  or  illegally  detained  from  her.  If  the  defendant  with- 
held the  stock  from  the  plaintiffs'  bailee  and  agent,  when  de- 
manded, he  asserted  a  control  over  the  property  inconsistent 
with  the  plaintiffs'  right  to  have  the  property  restored  to  his 
bailee,  for  his  benefit.  The  demand  and  refusal  was  evidence 
of  a  conversion. 

There  v^as  no  competent  evidence  that  Robinson  undertook  to 
assign  the  lien  which  his  wife  had  on  the  stock  for  the  price  of 
her  work.  "  I  will  leave  my  goods  in  pawn,"  can  not  be  in- 
tended to  mean  that  he  assigned  the  right  to  retain  the  plaint- 
iff's stock  till  his  wife  was  paid  for  the  work  done  on  it.  Be- 
sides, a  mere  lien,  which  the  law  gives  for  the  price  of  labor 
done  on  the  material  of  another,  is  not  in  its  nature  assignable, 
as  a  pavm  is,  which  may  be  assigned  with  the  debt  secured; 
DatMffny  v.  Duval,  5  T.  R.  606. 
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The  law  is  dear  that  a  lien  like  this  can  not  be  set  up  by  a 
wrong-doer  to  defeat  the  action  of  the  general  owner:  cTbnes  t. 
Sinclair,  2  N.  H.  319  [9  Am.  Dec.  75]. 

Judgment  on  the  verdict. 


LiBN  FOB  Skbvices  IS  NOT  Absionablk:  See  note  to  Mclniyrt  ▼•  Carver,  S7 
Am.  Deo.  623. 

Dbglarationb  of  Oub  nr  Posssbsion  of  Realty  ob  Pkbhosautt  as  ve 
Tttlb  are  adminible  in  evidence:  DarUng  ▼.  BryatU,  52  Am.  Deo.  102,  and 
note. 


Edgeblt  V.  Emebson. 

[23  Nxw  Hampshzbk,  666.] 

SuBBTT  IS  Entitled  in  Equity  to  be  Subrogated  to  all  the  seonritiea 
which  the  creditor  holds  against  the  principaL 

8uBXTT  Fating  Debt  mat  Stipulate  fob  Assignment  of  all  the  collateral 
secnrities  of  the  creditor  against  the  principal,  and  duoh  assignment  will 
be  protected  in  courts  of  law  as  well  as  in  equity. 

Payment  of  Debt  by  Co-debtob,  Who  is  Sxtbety,  does  not  discharge 
the  debt,  but  the  debt  will  be  held  undischarged  so  far  as  is  necessary 
to  preserve  and  give  effect  to  the  collateral  securities  against  the  princi- 
pal, assigned  by  the  creditor  to  the  surety,  either  voluntarily  or  by  a  de- 
cree of  a  court  of  equity. 

Lien  of  Attachment  is  Pbesebved  fob  Benefit  of  Subety  who  pays  the 
debt  and  takes  an  assignment  of  the  creditor's  securities,  in  the  same 
manner  and  to  the  like  extent  whether  the  payment  be  before  or  after 
judgment. 

DiacsABOE  Indobsed  on  Execution  may  be  Shown  to  be  Made  by  Mis- 
take as  between  third  persons  who  were  never  in  any  respect  parties  to 
the  discharge  nor  in  any  privity  with  those  who  were  so. 

To  Pbovb  PBOCEEDiNas  OF  DiBECTOBs  OF  Bane,  where  the  proceedings 
are  written  or  recorded  in  their  books,  the  records  or  books  must  be  pro- 
duced or  their  absence  accounted  for;  but  a  written  entry  or  record  of 
their  action  is  not  necessary  to  give  validity  to  their  proceedings,  and  if 
their  proceedings  are  not  recorded,  it  may  be  shown  by  parol. 

OOBPOBATION     IS    BoUND  WHEBE    QUOBUM    OF    DiBECTOBS   OF   BaNX   MeET 

and  unite  in  any  determination,  whether  the  other  directors  are  or  are 
not  notified,  and  although  the  meeting  was  not  a  general  meeting. 

Vebdict  will  not  be  Distxtbbed  in  Consequence  of  Admission  of  Im- 
MATEBIAL  EVIDENCE,  or  of  any  suggestions  to  the  jury  which  are  not 
material  to  the  case. 

Execution  Defendant  is  not  Competknt  Witness  to  Pbove  Value  of 
the  goods  seized  on  execution  in  an  action  between  two  of  his  creditors, 
who  both  claim  the  goods,  where  the  plaintiff  claimed  them  under  an  at- 
tachment made  subject  to  the  defendant's  claim,  as  he  would  have  a 
direct  interest  to  prove  the  value  of  the  goods  to  be  more  than  sufficient 
to  pay  defendant's  debt. 
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Iv  Tbotxr,  Goods  bmoxjld  bx  Dxsobibsd  with  ComnDiZDiT  GnxAonr, 

that  the  juiy  may  know  what  is  meant,  and  a  coaDt  describing  the  goods 
as  '*  diyers  goods,  to  wit,  a  lot  of  goods  being  in  a  store  at  Alton,"  is  en- 
tirely nnoertain,  both  as  to  the  kind  and  quantity  of  goods,  and  is  bad. 

Dbscriftion  in  Count  ik  Casx  is  Insufficueitt  where  the  action  is  against 
a  bailee  for  not  taking  care  of,  keeping  safely,  and  delivering  the  goods, 
and  the  count  sets  forth  merely  that  they  were  "diyers  goods,  to  wit,  a 
lot  of  goods  being  in  a  store  at  Alton.*' 

On  MonoH  to  Arrkst  Judoicbnt  on  Aooount  of  Inbuffioient  Dbclaba- 
TION,  the  coort  does  not  look  beyond  the  face  of  the  declaration;  if  that 
is  snch  as  would  entitle  the  plaintiff  to  recoTer,  if  it  was  fully  sap- 
ported  by  the  evidence,  it  must  be  held  sufficient  on  a  motion  in  arrest. 

After  Verdict,  Defect  in  Declaration  ik  Trover,  in  that  the  goods 
converted  are  set  forth  in  a  schedule  annexed  to  the  count,  and  not  in 
the  count  itself,  is  cured. 

The  declaration  in  this  action  contained  four  counts.  The 
first  count  was  in  case,  and  alleged  that  the  plaintiff  delivered  to 
the  defendant,  at  his  request,  *'  divers  goods,  etc.,  to  wit,  a  lot 
of  goods  being  in  a  store  at  Alton,"  occupied  by  one  Jones;  the 
store  and  goods  being  the  same  mentioned  in  a  receipt  given  by 
the  defendant  to  the  plaintiff.  The  declaration  set  out  the 
receipt,  which  recited  substantially  that  Edgerly ,  a  deputy  sheriff, 
had  entered  Jones'  store,  with  a  demand  in  the  name  of  the 
Rochester  Bank  against  Jones,  and  had  attached  his  interest  in 
the  goods;  and  that  Emerson  took  the  goods  for  Edgerly  for 
safe  keeping;  the  declaration  further  alleged  that  the  defendant 
did  not  take  care  of  the  goods,  nor  keep  them  safely,  nor  re- 
deliver them  on  request,  but  that  by  his  negligence  they  were 
lost.  The  second  count  stated  substantially  that  Emerson,  at  his 
request,  had  care  of  certain  goods;  that  he  failed  to  redeliver 
the  goods  on  request,  and  did  not  take  proper  care  of  the  goods, 
and  through  his  neglect  they  were  damaged  and  injured  and  lost. 
The  third  count  was  in  trover,  and  set  out  the  goods  in  a  schedule. 
The  fourth  count  was  also  in  trover,  and  had  the  same  form  with 
the  first.  The  defendant's  objection  to  the  first,  second,  and 
fourth  counts  was  overruled.  The  defendant  claimed  that  at 
the  time  of  the  attachment,  and  always  afterwards,  he  had  the 
right  to  retain  the  goods  by  virtue  of  an  antecedent  lien  of  his 
own  against  Jones,  and  that  his  contract,  at  the  utmost,  was  not 
to  redeliver  them  on  demand,  but  to  hold  them  for  the  benefit 
of  the  defendant,  subject  to  that  lien.  The  plaintiff  offered  in 
evidence  the  writ  in  favor  of  the  bank  against  Jones  and  one 
Legro,  under  which  the  property  was  attached,  and  the  judg- 
ment against  them  and  the  original  execution  against  them. 
Legro  was  a  surety  for  Jones.     The  execution  was  indorsed  as 
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paid  and  satisfied  by  Legro,  and  discharged;  but  the  plaintiff, 
against  the  defendant's  objection,  introduced  the  president  of  the 
bank,  who  testified  that  the  indorsement  of  the  discharge  was  a 
mistake,  and  that  it  was  intended  to  execute  an  assignment  oi 
execution  to  Legro,  who  was  to  pay  the  execution  in  considera- 
tion therefor.  The  defendant  contended  that  the  proceedings 
of  the  directors  could  only  be  proTed  by  the  records,  but  the 
court  ruled  that  as  their  agreement  was  not  recorded,  parol  evi- 
dence of  it  was  admissible.  It  appeared  that  the  meeting  of  the 
directors  at  which  this  agreement  was  entered  into  was  a  special 
meeting,  and  that  four  only  of  the  seyen  directors  were  notified 
or  present,  and  the  defendant  contended  that  the  meeting  was 
illegal,  but  the  court  decided  that  it  was  valid  if  a  quorum  was 
present.  The  plaintiff  having  produced  an  assignment  of  the 
execution  to  Legro  by  the  bank,  dated  immediately  before  the 
trial,  the  defendant  contended  that  an  assignment  by  the 
plaintiff  to  one  joint  debtor  who  is  also  a  surety  of  an  execution, 
upon  his  paying  the  debt,  discharged  it,  and  he  could  not  pro- 
ceed thereon;  but  the  court  ruled  for  the  plaintiff.  The  value 
of  the  property  being  in  dispute,  Jones  was  offered  as  a  witness 
by  the  plaintiff  to  prove  the  value;  the  defendant  objected  to 
his  admission,  on  the  ground  that  he  was  interested  to  charge 
the  defendant  with  a  larger  sum,  Jones'  interest  in  the  goods 
being  one  of  the  points  in  dispute;  the  court  admitted  his  testi- 
mony. Verdict  for  the  plaintiff;  the  defendant  moved  for  a  new 
trial,  and  to  arrest  the  judgment  on  account  of  the  insufficiency 
of  the  evidence. 

R.  and  W.  A.  Kimball  and  Eobbs,  for  the  plaintiff. 

Christie,  contra. 

By  Court,  Bell,  J.  The  most  important  question  raised  bj 
this  case  is,  whether  a  surety,  against  whom  and  the  principal 
a  joint  judgment  has  been  rendered,  may  agree  with  the  cred- 
itor, upon  payment  of  the  amount  of  the  debt,  to  assign  to  him 
the  judgment  and  execution;  and  whether  the  surety,  in  case 
the  judgment  and  execution  are  so  assigned  to  him,  can  avail 
himself  of  the  execution  to  hold,  bj  a  levy,  the  property  of  the 
principal,  attached  on  the  original  writ. 

The  general  principle,  that  a  surety  is  entitled  in  equity  to 
be  subrogated  to  all  the  secuiitieB  which  the  creditor  holds 
against  the  prindpal,  is  eveiywhere  admitted:  King  v.  Baldunn^ 
2  Johns.  Ch.  664;  Glason  v.  Morris,  10  Johns.  624;  2  U.  S.  Eq. 
Dig.  693,  sees.  1,  2;  Richardson  v.  Washington  Bank,  8  Met.  636. 

Am.  Dso.  Vol.  LT— U 
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So  it  is  beyond  question  that  the  snrety,  paying  the  debt,  may 
stipulate  for  an  assignment  of  all  the  collateral  securities  of  the 
creditor  against  the  principal,  and  such  assignment  will  be  pro- 
tected in  courts  of  law  as  well  as  in  equity :  Jiwood  t.  Finof*>(, 
17  Conn.  575;  BuaseU  y.  Eugunin,  1  Scam.  562;  Norton  v.  Soule^ 
2  Greenl.  841;  Potoell  t.  SmUh,  8  Johns.  249;  Pigau  t.  French. 
1  Wash.  278;  BankY.  FletcJier,  5  Wend.  85;  Sumner  t.  Ehodea. 
14  Conn.  185;  Carey  v.  White,  8  Barb.  12;  Bank  y.  Mosdy,  1 
Strobh.  L.  414;  StUes  y.  Eastman,  1  Ga.  205. 

It  is  equally  clear  that  the  payment  of  a  debt  by  any  person 
who  is  liable  to  its  payment  is  a  discharge  of  it.  It  is  thence- 
forward/unc^us  officii,  and  can  not  be  enforced  against  any  per- 
son who  is  liable  to  its  payment  in  the  same  degree  as  the  party 
paying:  United  States  y.  Preston,  4  Wash.  446. 

So  payment  of  a  judgment,  or  execution,  by  either  of  the 
judgment  debtors,  discharges  the  execution,  and  is  a  satisfac- 
tion of  the  judgment:  HammaU  y.  Wyman,  9  Mass.  188;  BrackeU 
y.  Winshw,  17  Id.  158;  Bank  of  Salina  y.  Abbot,  8  Denio,  181; 
Baldwin  y.  Merrill,  8  Humph.  182. 

And,  as  the  general  rule,  the  same  result  follows  from  a  pay- 
ment made  by  any  other  person;  and  any  agreement  made  by 
the  party  making  the  payment  with  the  creditor,  that  the  exe- 
cution shall  not  be  discharged,  or  returned  satisfied,  in  order 
that  the  party  paying  may  collect  upon  it  a  part  or  the  whole 
of  the  judgment  debt  from  another  of  the  judgment  debtors, 
will  be  entirely  nugatory. 

Thus  where  a  sheriff  paid  to  the  creditor  the  amount  of  an 
execution  in  his  hands,  upon  an  understanding  that  he  was  to 
collect  the  money  on  the  execution,  it  was  held  the  execution 
was  discharged  by  such  payment,  and  neither  that  nor  an  alias 
execution  could  be  used  for  such  purpose:  Morris  y.  Lake,  9 
^med.  &  M.  521  [48  Am.  Dec.  724];  Garth  y.  Campbell,  10  Mo. 
154;  Sherman  y.  Boyce,  15  Johns.  448.  So  where  a  co-debtor 
pays  the  execution,  upon  an  agreement  that  the  same  may  not 
be  discharged,  in  order  that  he  may  use  it  to  collect  of  the  co- 
debtors  the  whole  or  eyen  his  just  share  of  the  debt,  the  pay- 
ment is  held  a  satisfaction  of  the  judgment,  and  the  execution  of 
course  is  no  longer  in  force:  HammaU  y.  Wyman,  BrackeU  y. 
Winslow,  Bank  of  Salina  y.  Abbot,  Baldwins.  MerrUl,  before  cited. 

And  this  general  principle  is  probably  equally  applicable,  un- 
der ordinary  circumstances,  to  the  case  of  the  co-debtor,  who  is 
surety  merely,  as  it  is  where  all  the  debtors  are  principals:  Low 
T.  Blodgett,  21  N.  H.  121. 
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But  the  rule  that  a  surety  may  take  an  assignment  of  any  se- 
curity for  the  payment  of  the  debt,  which  is  held  by  the  cred- 
itor, unavoidably  implies  an  exception  to  the  general  rule,  that 
payment  of  a  debt  by  a  co-debtor  discharges  the  other  co- 
debtors,  whether  the  debt  rests  in  contract  merely,  or  is  merged 
in  a  judgment.  It  is  of  the  nature  of  all  securities  for  a  debt,  to 
be  the  mere  incidents  of  that  debt,  and  entirely  dependent  upon 
it.  Payment  of  a  debt  discharges  all  the  securities  for  it.  The 
mortgage,  either  of  real  or  personal  property,  is  discharged  by 
payment  of  the  mortgage  debt;  and  in  the  same  way  pledp^es 
and  liens  are  at  once  at  an  end  when  the  debt  is  paid.  If, 
then,  it  was  held,  that  by  the  payment  of  a  debt  by  a  surety 
the  debt  was  entirely  discharged,  then  all  the  collateral  securi- 
ties of  the  creditor  must  be  also  discharged.  He  would  no 
longer  have  anything  to  assign,  and  the  equitable  principle, 
that  the  surety  is  entitled  to  the  benefit  of  all  the  securities  of 
the  creditor,  would  be  entirely  defeated.  But  it  has  never  been 
so  held;  but  the  debt  is  regarded  as  still  unpaid  and  unsatis- 
fied, so  far  and  perhaps  no  further  than  is  necessary  to  the 
preservation  of  the  sureties'  interest  in  such  securities.  We  ap- 
prehend, therefore,  that  the  rule,  that  payment  by  a  co-debtor 
discharges  the  debt,  must  be  subject  to  this  exception:  if  the 
co-debtor  making  the  payment  is  a  surety,  the  debt  will  be 
holden  undischarged,  so  far  as  is  necessary  to  preserve  and  give 
effect  to  the  collateral  securities  against  the  principal,  assigned 
by  the  creditor  to  the  surety,  either  voluntarily  or  by  a  decree 
of  a  court  of  equity.  Assuming,  then,  this  principle,  the  in- 
quiry is,  whether  an  attachment  under  our  laws  is  such  a  col- 
lateral security  for  the  payment  of  the  debt  as  to  come  within 
the  same  reason  and  rule  as  the  mortgage,  pledge,  and  other 
more  common  collateral  securities. 

It  has  been  decided  here,  upon  very  careful  consideration, 
and  upon  a  most  thorough  and  satisfactory  examination,  that 
an  attachment  is  a  lien  and  security,  and  that  the  benefit  of 
such  lien  is  secured  to  a  creditor;  the  debt,  though  discharged 
by  a  decree  in  bankruptcy  for  every  other  purpose,  will  be  held 
to  continue  in  full  force,  so  far  as  is  necessary  for  the  preser- 
vation of  that  lien;  and  that  a  judgment  may  be  entered  in  the 
action,  in  which  the  attachment  is  made,  to  be  levied  upon  the 
property  attached,  and  not  otherwise. 

And  we  apprehend  that  the  lien  of  an  attachment  is  to  be 
preserved  for  the  benefit  of  the  surety,  who  pays  the  debt  and 
takes  an  assignment  of  the  creditor's  securities,  in  the  same 
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manner  and  to  the  like  extent,  whether  the  payment  be  before  or 
after  judgment.  The  payment,  for  most  purposes,  discharges 
the  debt,  but  does  not  so  discharge  it  as  to  destroy  the  security 
of  the  surety;  but  a  judgment  may  be  entered  up  to  be  IcTied 
on  the  property  attached,  or  if  judgment  be  rendered,  a  levy  on 
that  property  may  be  effectually  made,  though  the  execution 
would  be  enjoined,  or  set  aside,  if  used  for  any  other  purpose. 
And  we  perceive  no  reasonable  objection  to  this  principle  which 
would  not  equally  apply  to  prevent  a  surety  who  has  paid  the 
mortgage  debt  to  the  creditor,  and  taken  an  assignment  of  the 
mortgage,  from  prosecuting  a  pending  suit  to  foreclose,  or  to 
commence  or  complete  the  service  of  the  writ  of  possession 
issued  in  such  an  action. 

The  principle  proposed,  with  the  qualification  stated,  is  not 
necessarily  in  conflict  with  any  case  we  have  met  with  on  the 
subject;  while  it  is  directly  supported  by  the  cases  of  Watts  v. 
Kinney,  3  Leigh,  272;  MUler  v.  Pendleton,  4  Hen.  &  M.  436, 
Eppes  V.  Randolph,  2  Call,  125,  as  cited  in  2  U.  S.  Eq.  Dig.  693, 
694,  which  are  cases  of  lien  created  by  a  judgment  or  specialty. 

We  imderstand  this  point  has  before  been  decided  as  we  hold 
it,  in  this  couniy,  in  a  case  not  yet  reported. 

The  execution  necessarily  produced  by  the  plaintiff  to  sustain 
his  action  has  upon  it  a  discharge  made  by  the  proper  officer 
of  the  bank,  acknowledging  payment  of  the  entire  debt,  for  tho 
payment  of  which  the  plaintiff  claims  to  hold  this  property. 
An  attachment  is  all  the  title  he  claims  to  have;  if  the  debt  id 
paid,  the  attachment  is  at  an  end,  and  the  action  must  fail.  Tho 
plaintiff  is  consequently  driven  to  explain  how  this  discharge 
came  upon  the  execution,  and  to  show  the  reasons  why  it  Bhoul<i 
not  operate  to  defeat  his  claim.  This  he  does  by  showing  that 
this  discharge  was  written  by  mistake;  and  thereupon  the  ques- 
tion arises  whether  this  can  be  done.  Now  it  is  to  be  observed 
that  this  is  not  a  case  where  the  parties  to  a  contract  make  ad- 
verse claims,  the  one  insisting  upon  a  written  contract  or  dis- 
charge, and  the  other  denying  its  validity  on  the  ground  that 
it  was  not  the  instrument  which  the  parties  understood  it  to  be 
and  designed  to  execute. 

Both  parties  to  the  instrument  here  agree  that  the  under- 
standing between  the  bank  and  the  surety  was,  that  the  bank 
should  make  an  assignment;  both  agree  that  no  change  of  pur- 
pose had  taken  place  in  either,  and  that  there  was  no  design  to 
make  a  discharge;  and  that  the  discharge  actually  made  was 
made  so  from  the  mistake  of  the  writer  by  whom  it  was  drawn. 
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Both  those  parties  agree  that  it  is  not  the  instrument  either 
designed;  and  both  agree  to  treat  it  as  an  error,  and  to  disre- 
gard it.  Upon  these  facts,  the  defendant  here  asks  the  court 
to  regard  this  act  as  a  valid  and  binding  act;  though  he  has 
directly  no  interest  in  the  matter,  nor  right  to  interfere.  He 
has  a  right  to  insist  upon  any  facts,  and  to  claim  the  benefit  of 
anything,  which  the  parties  have  actually  and  designedly  done, 
and  to  resist  any  attempt  ex  poet  facto  to  give  a  different  color 
to  a  transaction  from  what  the  parties  at  the  time  designed;  and 
for  that  purpose  to  scrutinize  the  testimony  and  evidence  bear- 
ing upon  the  point,  so  as  to  elicit  the  true  state  of  the  minds 
and  intentions  of  the  parties;  but  the  facts  being  shown,  he 
has  no  right  to  insist  that  a  writing,  of  whatever  character, 
made  upon  an  execution  by  mistake,  shall  operate  contrary 
to  the  intention  of  both  the  parties  to  it^  to  discharge  either 
the  execution  or  the  debt  and  judgment  on  which  it  is 
founded. 

As  between  the  parties  it  is  clear  that  in  equity  a  vniting  of 
this  kind,  made  by  mistake,  would  be  set  right,  and  the  parties 
forbidden  to  attempt  to  take  any  advantage  of  it. 

One  of  the  most  common  classes  of  cases,  says  Story's  Eq.  Jur. 
164,  sees.  152, 153,  in  which  relief  is  sought  in  equity  on  account 
of  a  mistake  of  &cts,  is  that  of  vmtten  agreements,  either  executed 
or  executory.  Sometimes,  by  mistake,  the  vmtten  agreement 
contains  less  than  the  parties  intended,  sometimes  it  contains 
more,  and  sometimes  it  simply  varies  from  their  intent  by  ex- 
pressing something  different  in  substance  from  the  truth  of  that 
intent.  In  all  such  cases,  if  the  mistake  is  clearly  made  out  by 
proofs  entirely  satisfactory,  equity  will  reform  the  contract,  so 
as  to  make  it  conformable  to  the  precise  intent  of  the  parties; 
and  this,  notwithstanding  that  mistake  is  to  be  made  out  by 
parol  evidence.    . 

The  principle  being  settled  that  equity,  vdiich  is  the  law  of 
the  land,  vnll  compel  parties  to  correct  the  mistakes  made  in 
their  vmtten  instruments,  and  it  being  clear  that  all  courts  will 
regard  such  corrected  instruments  as  having  always  had  their 
amended  form,  can  it  admit  of  any  doubt  that  where  the  parties 
have  voluntarily  corrected  such  mistake,  and  executed  new  in- 
struments to  cany  into  effect  the  original  purpose,  the  court  vnll 
give  effect  to  the  intention  of  all  parties  ?  There  can  be  none, 
where  no  rights  of  third  persons  intervene.  Here  it  is  apparent 
it  vms  never  designed  by  either  party  that  the  judgment  or  the 
ezeeution  should  be  discharged.    On  the  oontraiy,  both  parties 
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designed  to  keep  it  alive,  for  the  protection  ot  the  rights  of 
Legro,  the  sureiy  and  party  in  interest  here. 

But  there  are  other  grounds  on  which  the  plaintiff  is  at  liberty 
to  show  the  truth  in  relation  to  this  discharge,  and  to  prove  that 
it  was  made  entirely  through  mistake  and  misapprehension  of 
the  parties. 

This  discharge  is,  in  substance,  merely  a  receipt;  and  like  all 
other  receipts,  it  is  liable  to  be  impeached  for  fraud  or  mistake, 
and  to  be  contradicted,  varied,  or  explained  by  oral  testimony, 
even  between  those  who  were  originally  parties  to  it:  Stackpole  v. 
Arnold,  11  Mass.  32  [6  Am.  Dec.  150];  Oerrish  v.  Washburn,  9 
Pick.  338;  Johnson  v.  Weed,  9  Johns.  310  [6  Am.  Dec.  279]; 
Southvyick  v.  Hayden,  7  Cow.  334;  White  v.  Parker,  8  Barb.  69; 
Oiddings  v.  Munson,  4  Vt.  308;  PrUchard  v.  Brovm,  4  N.  H.  400 
[17  Am.  Dec.  431]. 

But  if  it  were  more  than  a  receipt,  so  that  as  between  the  par- 
ties to  it  and  their  privies  no  parol  evidence  could  be  received 
to  vary,  explain,  or  alter  the  terms  of  the  writing,  yet  here  the 
question  arises  between  persons  who  were  never,  in  any  respect, 
parties  to  this  discharge,  nor  in  any  privity  with  those  who  were 
so.  They  therefore  have  the  right  to  show  the  truth,  and  to 
prove  that  the  instrument  was  made  through  mistake  or  fraud, 
or  that  it  represents  the  transaction  untruly,  either  through  the 
ignorance,  carelessness,  or  design  of  the  parties.  Written  in- 
struments are,  as  to  third  persons,  but  the  written  statements  of 
others,  by  which,  of  course,  they  can  not  be  concluded:  Badger 
V.  Jones,  12  Pick.  371;  1  Greenl.  Ev.  317,  sec.  279;  2  Phill.  Ev. 
S54,  355,  2  Cowen  &  Hill's  Notes,  390,  p.  687;  Johnson  v.  Black- 
man,  11  Conn.  351;  Overseers  of  Berlin  v.  Norwich,  10  Johns. 
229. 

It  is  in  conformity  to  this  principle  that  it  has  been  held  here 
that  in  the  case  of  a  mortgage  the  payment  of  the  money  will 
be  regarded  as  a  satisfaction  of  the  debt  or  not,  as  may  best 
serve  the  purposes  of  justice.  And  whether  the  mortgage  has 
been  in  terms  discharged  or  assigned,  or  neither,  it  will  be  con- 
sidered as  discharged,  or  as  subsisting,  as  justice  may  require: 
WUlard  v.  Harvey,  5  N.  H.  252;  Robinson  v.  Leavitt,  7  Id.  73, 
and  cases  there  cited;  Bailey  v.  WiUard,  8  Id.  429. 

There  is  nothing  in  the  nature  of  a  mortgage  which  limits 
the  application  of  this  principle  to  that  case.  The  decisions  go 
to  establish  the  rule,  that  where  the  rights  of  third  persons  are 
concerned,  the  court  is  not  concluded  by  the  form  of  the  writ* 
ings  which  the  parties  immediately  interested  may  have  adopted, 
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bat  thej  will  look  to  the  circumBtances,  the  state  of  the  case, 
and  the  situation  of  the  parties,  as  well  as  to  the  diiect  evidence 
of  the  intentions  of  the  parties,  in  giving  effect  to  the  payment, 
and  will  hold  it  to  operate  as  a  discharge,  or  as  a  purchase, 
when  such  is  the  form  of  the  writing,  only  where  substantial 
justice  will  be  done  by  giving  it  that  effect.  So  that  in  this 
case  the  court  are  at  liberty,  notwithstanding  the  writing,  to 
give  such  effect  to  this  payment  as  is  necessary  to  accomplish 
the  objects  of  the  parties,  either  proved  or  reasonably  presumed. 

It  was  objected  that  the  proceedings  of  the  directors  of  the 
bank  could  be  proved  by  their  records  alone;  but  their  proceed- 
ings are  not  required  by  law  to  be  matters  of  record.  If  it  ap- 
pears that  they  are  vmtten  or  recorded  in  their  books,  those 
records  or  books  must  be  produced,  or  their  absence  accounted 
for.  If  parol  evidence  of  their  votes,  as  they  have  been  reduced 
to  writing,  is  offered,  it  will  be  admissible  only  as  secondary 
evidence.  But  the  business  of  bank  directors  is  not,  more  than 
that  of  selectmen  of  towns,  necessarily  or  even  usually  done 
by  votes;  neither  is  any  written  entry  or  record  of  their  action 
necessary  to  give  validity  to  their  proceedings.  The  rule  is,  as 
to  bank  directors  and  selectmen,  as  it  is  in  the  case  of  most 
joint  agents,  where  no  special  rule  is  prescribed  by  statute,  that 
if  the  agents  agree  in  adopting  any  particular  course,  their  prin- 
cipals are  bound  by  what  they  do,  though  there  is  no  formality 
in  the  mode  of  ascertaining  that  agreement,  and  nothing  written 
in  regard  to  it. 

It  was  also  objected,  that  the  meeting  of  the  directors  on 
whose  action  the  plaintiff  relies  was  illegal  and  their  proceed- 
ings invalid,  because  it  was  a  special  meeting,  at  which  only  four 
of  the  seven  directors  were  present  or  notified.  In  the  case  of 
The  Despatch  Line  of  Packets  v.  The  Bellamy  Mdnufaduring  Com" 
pony,  12  N.  H.  205  [37  Am.  Dec.  208],  certain  questions  were 
determined  in  relation  to  the  powers  of  the  directors  of  corpo- 
rations, by  which  we  feel  bound  to  abide.  The  case  was  con- 
sidered vrith  great  care  and  ability.    In  that  case  it  v^as  held: 

1.  That  if  the  authority  of  the  directors  to  manage  and  exer- 
cise a  general  superintendence  and  control  over  the  affidrs  of 
the  corporation  had  been  conferred  by  the  charter  itself,  it  would 
have  been  in  the  nature  of  an  original  corporate  power  in  a 
definite  number,  and  a  majority  of  the  whole  number,  being 
duly  assembled  at  a  regular  meeting,  might  act  by  major  vote  of 
those  present. 

2.  That  whaie  the  by-laws  of  a  private  corporation  confer 
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upon  tbe  diieotors  power  to  act  in  behalf  of  the  oorpomtion, 
without  special  limitation  as  to  the  manner,  a  majoxitj  may  aet 
within  the  scope  of  the  authority  given  to  the  board,  and  bind 
the  corporation,  either  where  there  is  a  consultation  of  all  to- 
gether and  a  concurrenoe  of  a  majority, or  where  there isar^gu- 
lar  meeting  at  which  all  might  be  present,  and  a  majority  actually 
meet  and  act  by  major  yote. 

m.  That  the  act  of  a  majority  of  such  board,  in  the  case  last 
supposed,  does  not  bind  the  corporation,  unless— 1.  There  was 
an  assent  of  all  the  directors  at  ameeting,  or  perhaps  separately 
obtained;  2.  Or  there  was  a  meeting  and  consultation  of  the 
whole  board,  and  a  vote  of  a  majority;  3.  Or  a  meeting,  held  at 
some  regular  period,  at  which  a  majority  were  present  and  acted 
by  a  major  vote;  4.  Or  a  meeting  regularly  notified,  at  which  a 
majority  assembled,  and  acted  by  major  vote. 

4.  When  the  act  purports  to  be  the  act  of  the  bosrd,  it  may 
be  presumed  it  was  tbe  act  of  a  majority,  until  the  contrary  is 
shown. 

Here  it  may  not  be  amiss  to  suggest,  that  we  concur  in  the 
doubt  suggested  by  the  court,  as  to  the  Talidity  of  any  action  of 
a  majority  or  even  of  all  of  a  board  of  directors,  where  there 
has  been  no  meeting  or  consultation,  each  giving  his  assent  at 
a  different  time  and  place  from  others.  We  think,  with  the 
learned  judge  who  delivered  the  opinion  in  that  case,  that  '*  there 
are  safeguards  in  consultation,  and  considerations  of  policy,  as 
well  as  of  construction,  which,  in  the  absence  of  special  author- 
ity authorizing  a  different  course,  furnish  an  argument  in  favor 
of  the  position,  that  an  authority  to  two  or  more  officers  or  agents 
of  a  corporation,  in  their  discretion  to  do  certain  acts,  is  not 
well  executed  by  the  assent  of  all,  if  given  separately:"  The  King 
V.  Winvyick,  8  T.  B.  454. 

Without,  then,  intending  to  disturb  the  decision  in  The  De- 
gpatch  Line  v.  The  Bdlamy  Co.,  supra,  as  to  the  questions  whicli 
alone  arose  in  that  case,  and  which  related  exclusively  to  the 
case  of  directors  deriving  their  powers  from  'Jhe  corporation 
itself,  either  by  its  by-laws  or  votes,  we  propose  to  examine  the 
question,  whether  the  powers  of  officers  of  corporations,  con- 
ferred upon  them  by  law,  are  in  all  cases  subject  to  the  limita- 
tions, so  cautiously  introduced  by  the  court,  in  stating  tbe 
powers  of  this  class  of  officers,  namely,  that  a  majority  of  the 
whole  number,  being  duly  assembled  at  a  regular  meeting,  might 
act  by  a  major  vote  of  those  present.  We  assent  to  the  rule  as 
stated.    It  relates  to  the  acts  of  a  majority  of  those  present,  when 
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less  than  the  whole  board  are  present  at  a  regular  meeting.  If 
a  quoram,  tusnally  a  majority  of  the  whole  number,  are  present, 
a  majority  of  that  quorum  may  act.  But  this  applies  only  to  a 
regular  meeting,  whioh  is  a  stated  meeting,  at  which  all  ha^e,  of 
course,  the  needful  notice  and  opportunity  to  be  present,  or  a 
special  meeting,  at  which  all  haye  been  duly  notified  to  be  pres- 
ent. The  question  which  arises  in  this  case  is  different.  The 
meeting  in  question  was  not  a  stated  meeting,  nor  a  meeting  at 
which  all  had  been  duly  notified  to  be  present.  Four  only  of  the 
seven  directors  were  present,  and  no  others  had  been  notified. 
The  general  principles  applicable  to  the  exercise  of  joint  powers 
are  well  settled.  When  individuals  or  corporations  give  an 
authority  jointly  to  two  or  more  persons,  in  order  to  bind  the 
principid  all  the  agents  must  act:  Jewett  v.  Alton,  7  N.  H.  253; 
Andover  v.  QrafUm,  Id.  804.  But  where  a  number  of  persons 
are  by  law  intrusted  with  power,  not  of  mere  private  confidence, 
but  in  some  respects  of  a  general  nature,  and  all  of  them  are 
regularly  assembled,  the  majority  will  conclude  the  minority, 
and  their  act  will  be  the  act  of  the  whole:  Orindley  v.  Barker,  1 
Bos.  &  Pul.  236;  The  King  v.  BeetUon,  8  T.  B.  592;  Green  v. 
MUer,  6  Johns.  39  [5  Am.  Dec.  184];  FarweWa  PelHian,  2  N. 
H.  124;  Damon  v.  Granby,  2  Pick.  345. 

There  are,  however,  many  cases  where  an  authority  is  granted 
to  a  board,  or  to  several  persons  or  a  majority  of  them,  or  a 
certain  limited  number  either  more  or  less  than  a  majority,  who 
are  thereby  constituted  a  quorum.  Thus  in  the  usual  form  of 
bank  charters  there  is  a  provision  that  ''no  less  than  four 
directors  shall  constitute  a  board  for  the  transaction  of  business, 
of  whom  the  president  shall  be  one,  except  in  case  of  sickness 
or  necessary  absence,  in  which  case  the  directors  present  may 
choose  a  chairman,  for  the  time  being,  in  his  stead."  The  effect 
of  this  clause  we  deem  the  same  as  a  provision,  that  the  direc- 
tors, or  any  four  of  them,  shall  be  competent  to  transact  any 
business  of  the  bank.  Four  constitute  a .  quorum,  and  when 
assembled,  possess  all  the  powers  of  the  entire  board. 

The  position  of  the  directors  in  such  a  case  must  be  closely 
like  that  of  the  selectmen  of  a  town,  of  whom  a  majority  are  by 
statute  made  competent  to  act  in  all  cases:  B.  S.,  c.  34,  sec.  2; 
Id.,  c.  1,  sec.  18. 

It  has  never  been  supposed,  so  far  as  we  are  aware,  that  it  is 
neeessaiy  that  selectmen  should  have  stated  meetings  for  the 
transaction  of  business,  though  that  is  perhaps  usually  done,  as  a 
matter  of  convenience,  nor  that  the  whole  must  be  present,  or 


218  Edgerlt  v.  Emerson.  [N.  EL 

notified,  in  order  to  enable  a  majoriiy  to  act.  On  the  contrary, 
we  conceive  that  the  very  object  of  the  statute  giving  power  to 
a  majority  of  the  selectmen,  or  making  a  certain  number  a 
quorum,  was  designed  to  obviate  the  strict  requirements  of  the 
common  law,  that  all  business  must  be  done  either  at  stated 
meetings,  or  that  all  must  be  notified.  In  managing  the  pru- 
dential affairs  of  towns,  and  in  the  transactions  of  business  cor- 
porations, many  things  are  required  and  determined  to  be  done 
and  determined  at  times  when  there  could  be  no  stated  meet- 
ings, and  when  it  might  be  difficult  to  procure  the  attendance, 
or  even  to  notify  all  the  members  of  a  board.  There  was 
before  no  difficulty,  except  as  to  this  point  of  notice;  and  the 
only  useful  effect  of  the  statute  provisions  relative  to  a  quorum, 
or  the  powers  of  a  majority,  is  to  give  to  them  the  authority  to 
act  in  the  absence  of  the  others,  and  without  notice  to  them. 

We  are  therefore  of  the  opinion,  that  where  a  quorum  of 
the  directors  of  a  bank  meet,  and  unite  in  any  determination,  the 
corporation  are  bound,  whether  the  other  directors  are  or  are 
not  notified. 

Such  we  understand  to  be  the  construction  practically  given 
to  this  part  of  their  charters  by  all  our  banking  institutions, 
and  we  think  their  convenience  requires  that  it  should  be  sus- 
tained. 

It  was  in  no  wise  material  to  the  issue,  whether  the  rulings 
of  the  courts  relative  to  the  directors'  meetings  were  correct  or 
not.  The  plaintiff  alleged  the  discharge  on  the  execution  was 
made  by  mistake.  To  show  this,  he  introduced  evidence  that 
the  agreement  between  himself  and  the  bank  was,  that  upon  his 
paying  them  the  money,  the  execution  should  be  assigned  to 
him  instead  of  being  discharged,  and  that  the  discharge  was 
written  by  the  mistake  of  the  scribe.  Now  on  this  state  of  facts, 
it  was  of  no  consequence  whether  the  meeting  of  the  directors 
was  regular  or  their  proceedings  valid.  The  point  in  question 
was,  whether  the  discharge  was  written  by  mistake;  and  that  is 
equally  apparent,  whatever  was  the  character  of  the  meeting. 
The  writing  was  designed  to  carry  into  effect  a  supposed  agree- 
ment; by  mistake,  it  was  so  written  as  to  defeat  that  object. 
If  by  an  irregularity  of  the  meeting  there  was  really  no  agree- 
ment, then  there  were  two  mistakes  instead  of  one.  The  second 
meeting  was  equally  immaterial.  It  was  not  necessary,  nor 
useful,  for  the  plaintiff  to  show  that  the  execution  had  been 
assigned.  If  it  was  not  discharged,  it  was  of  no  consequence 
who  owned  it.     A  verdict  will  not  be  disturbed  in  consequence 
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of  the  admission  of  immaterial  evidence,  or  of  any  suggestions  to 
the  jury  which  are  not  material  to  the  case. 

Jones  was  a  witness.  He  was  objected  to,  because,  though 
his  interest  was  balanced  to  some  extent,  he  had  an  interest  to 
increase  the  amount  for  which  the  defendant  should  be  charged. 
The  defendant  claimed  the  goods  in  question,  by  virtue  of  cer- 
tain liens.  The  plaintiff  claimed  them  under  an  attachment, 
made  subject  to  the  defendant's  claims.  It  was  disputed 
whether  the  defendant's  claims  had  not  been  discharged  or  lost, 
and  whether  the  value  of  the  goods  did  not  exceed  the  amount 
of  the  defendant's  claims.  It  was  a  matter  of  indifference  to 
the  witness  whether  the  property  was  applied  to  pay  the  claims 
of  one  of  those  parties  or  those  of  the  other,  but  he  had  a 
direct  interest  to  prove  the  value  of  the  goods  in  the  defendant's 
hands  to  be  more  than  sufficient  to  pay  his  claims,  since  the 
overplus  must,  in  that  case,  be  applied  in  discharge  of  the  claim 
represented  by  the  plaintiff.  On  this  ground,  he  ought  to  have 
been  rejected,  and  for  this  cause  the  defendant  is  entitled  to  a 
new  trial. 

It  is  moved,  in  arrest  of  judgment,  that  the  declaration  is  in- 
sufficient. The  first  and  fourth  counts  are  supposed  to  have  the 
same  defect,  namely,  a  defective  and  insufficient  description  of 
the  goods,  for  the  recovery  of  the  value  of  which  the  action  is 
brought.  In  both  counts  the  goods  are  described  as  ''divers 
goods,  etc.,  to  wit,  a  lot  of  goods  being  in  a  store  in  Alton,  oc- 
cupied by  one  W.  W.  Jones,  being  the  same  store  and  lot  of 
goods  mentioned  in  the  receipt  of  the  defendant,"  which  is  set 
forth,  but  contains  no  description  of  the  goods  beyond  this, 
''  all  said  Jones'  interest  to  the  goods  in  said  store."  The  first 
is  a  special  count  in  case,  for  not  taking  of,  keeping  safely, 
and  delivering  the  goods,  as  was  his  duty  on  a  bailment;  the 
other  is  in  trover.  In  trover,  and  we  see  no  reason  for  a  differ- 
ent rule  on  the  first  count,  the  goods  should  be  described  with 
convenient  certainty,  that  the  jury  may  know  what  is  meant;  but 
the  same  acciUBcy  is  not  required  as  in  detinue,  where  the  things 
themselves  may  be  recovered. 

The  courts  construe  liberally  the  descriptions  of  quantity, 
and  are  inclined  to  sustain  the  declaration,  whenever,  by  any 
reasonable  intendment,  it  can  be  supposed  the  evidence  may 
give  certainty  to  terms  ordinarily  used  in  a  loose  and  indefinite 
sense;  because  it  is  agreeable  to  experience,  that  many  such 
words  are  used  in  particular  trades,  with  definite  significations. 
Such  words  are  pieces,  as  of  cloths  or  ribbons;  pairs,  as  of 
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cartains;  suits,  sets,  as  of  buttons;  packs,  packages^  bales, 
bundles,  parcels,  chests,  etc.,  all  which  are  used  in  some 
branches  of  trade,  to  express  more  or  less  definite  quantities,  as 
packs  of  cards  or  of  beaver  skins,  packages  of  hardware,  bales 
of  cotton  or  of  cloths,  bundles  of  wire,  etc.;  and  most  of  the 
cases  on  this  subject,  which  are  collected,  1  Com.  Dig.,  Trover, 
G,  2,  3,  and  2  Saund.  74;  note,  will  be  found  to  be  supported 
by  this  view. 

But  where  the  quantity  of  the  articles  is  entirely  uncertain, 
and  they  are  not  aided  by  any  reasonable  intendment;  and  still 
more,  where  the  nature  of  the  articles  is  uncertain,  the  declara- 
tion has  always  been  held  insufficient.  Such  are  the  following 
cases:  "divers  glass  bottles:"  Eicks  v.  Fendarvia,  2  Lev.  176; 
"  cum  cdiia  vJtermLibus — AnglicCy  implements;"  Blockhouse  v. 
Moore,  3  Id.  18;  Wood  v.  Smith,  Cro.  Eliz.  817;  '*  diver sorum 
mercimonU'rum — Anglice,  earthen-ware:"  Anonym/niSf  Stra.  809; 
"  diversia  vestimeniia  :**  Elpicke  v.  Acton,  1  Vent.  114;  1  Com. 
Dig.,  Trover,  G;  "  oMia  parvis  tcBniolis — Anglice,  ribbons:"  JfiZ- 
ler  V.  Green,  2  Lev.  86. 

In  the  present  case  the  claim  relates  to  **  divers  goods,  to  wit, 
a  lot  of  goods  being  in  a  store  in  Alton,"  etc.  It  is  entirely 
unceiiain,  both  as  to  the  kind  and  quantity  of  goods,  and  is 
supported  by  no  case  which  we  have  met  with.  These  counts 
must  be  held  bad  and  insufficient. 

The  second  count  seems  to  us  to  be  on  its  face  entirely  good 
and  sufficient.  Upon  a  motion  in  arrest  of  judgment,  we  do 
not  look  beyond  the  face  of  the  declaration.  If  that  is  such  as 
would  entitie  the  plaintiff  to  recover,  if  it  was  fully  supported 
by  the  evidence,  it  must  be  held  sufficient  on  a  motion  in  arrest. 

The  objection  to  the  third  count  is,  that  the  goods  alleged  to 
be  converted  are  set  forth  in  a  schedule  annexed  to  the  count, 
and  not  in  the  count  itself.  This  mode  of  declaring  has  been 
deemed  objectionable  by  good  judges;  but  it  can  not  be  held  rea- 
sonable that  a  party  who  has  kept  silence  until  all  the  expenses 
of  a  tiial  have  been  incurred  should  be  then  allowed  to  take 
advantage  of  a  defect  by  which  he  has  not  been  prejudiced. 
After  a  verdict,  any  defect  of  this  kind  may  well  be  held  to  be 
cured,  and  all  objections  on  that  account  waived. 

Though  we  deem  these  counts  in  themselves  sufficient,  yet 
there  is  an  objection  to  the  second  count,  distinct  from  its  suffi* 
ciency,  that  it  is  not  adapted  to  the  plaintiff's  case,  and  is  not 
supported  by  the  evidence.  The  gist  of  the  second  count  is 
the  nagloot  to  take  the  proper  care  of  the  goods,  by  means  of 
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which  the  goods  were  damaged,  injured,  and  wholly  lost  to 
the  plaintiff.  The  proof  is  designed  to  show,  not  that  the 
goods  were  damaged  and  lost  from  want  of  proper  care,  but 
that  they  were  not  returned  according  to  the  obligation  and 
duiy  of  the  depositary,  when  they  were  demanded. 

Upon  the  yiew  of  the  evidence  taken  by  the  defendant,  the 
second  count  was  liable  to  this  further  objection.  The  defend- 
ant claimed  that  at  the  time  of  the  attachment  and  always  af- 
terward he  had  the  right  to  retain  the  goods,  by  virtue  of  an 
antecedent  lien  of  his  own,  and  that  his  contract  at  the  utmost 
was  not  to  redeliver  them  on  demand,  but  to  hold  them  for 
the  benefit  of  the  plaintiff,  subject  to  that  lien. 

If  this  should  be  deemed  by  the  jury  the  fair  result  of  the 
evidence,  the  count  was  not  adapted  to  the  plaintiff's  case; 
because,  instead  of  setting  forth  an  unqualified  delivery  of  the 
goods  to  be  restored  on  request,  and  relying  on  the  common- 
hiw  liability  and  duty  to  restore  them,  the  count  should  have 
set  forth  the  delivery  according  to  the  facts,  with  the  duty  to  re- 
store the  property,  according  to  such  modification  of  the  ordi- 
nary duty  of  a  depositary  at  common  law  as  would  result  in 
that  case. 

Upon  the  same  view  of  the  evidence,  the  third  count  in  tro- 
ver was  equally  ill  adapted  to  the  plaintiff's  case,  since  the 
plaintiff  had  no  right  of  possession  of  the  goods  so  long  as 
the  lien  continued  to  exist,  and  a  refusal  to  deliver  the  goods 
would  be  no  evidence  of  a  conversion.  Other  points  arose  in  the 
case,  which  we  have  not  deemed  it  necessary  to  consider. 

Verdict  set  aside,  and  a  new  trial  granted. 


SuBXTT  Fating  Debt  of  Principal  is  Entitled  to  be  Subbooatbd  to  tha 
■ecnrities  held  by  the  creditor:  PrcUt  v.  Thornton^  48  Am.  Dec.  492,  and  note. 

Majority  of  Board  of  Directors  mat  Exercise  Powers  Ck>NFERRED: 
Sargent  v.  Wdmter,  46  Am.  Dec.  743;  Despatch  Line  ▼.  Bellamy,  37  Id.  203. 
And  see  CaJiUl  ▼.  Kalamazoo  MuL  Ins,  Co,,  43  Id.  457.  When  a  majority, 
constituting  aqnonim,  attend,  a  majority  vote  of  those  attending  is  sufficient: 
JuncUon  R.  R,  Co,  v.  Rteoe,  15  Ind.  240;  but  the  separate  acts  of  individual 
members  of  the  board,  of  directors  is  not  the  action  of  the  constituted  body  of 
men  clothed  with  the  corporate  powers:  Baldwin  v,  Cat^/ield,  26  Minn.  55, 
both  citing  the  principal  case. 

Records  Need  not  Show  Notice  to  have  been  Given  All  Directors  to 
▼alidate  a  vote  of  the  majority:  Sargenl  ▼.  Webtter,  46  Am.  Dec.  743;  see, 
however,  EUiU  v.  Abbot,  37  Id.  227. 

Erbob  Which  is  Immaterial  or  Occasions  No  Prejudice  to  the  losing 
party  in  the  court  below  can  not  be  complained  of  by  him,  and  furnishes  no 
ground  for  a  reversal:  Dtkeman  v.  Parish,  47  Am.  Dec.  455,  and  note. 
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What  Dbvects  in  Pleading  ake  Cursd  bt  Vkbdict:  See  MeCasHtt  ▼. 
SUioU,  53  Am.  Dec.  706;  Raymond  ▼.  CUy  qfLoweU,  Id.  57;  Conon  v.  Hunt, 
Id.  568. 


Moses  v.  Boston  and  Mainb  Railroad. 

[24  Nxw  Hamfsbxbb,  71.] 

Agknt  OB  Servant  is  Admitted  to  Prove  his  Authoritt  and  the  duo 
execution  of  it,  on  the  ground  of  necessity,  where  the  claim  of  the  prin- 
cipal or  master  is  founded  on  the  act  of  the  witness  done  according  to  his 
duty  and  his  undertaking. 

Cartman  is  Competent  Witness  to  Prove  Delivsrt  of  goods  to  a  com- 
mon carrier,  in  an  action  against  the  carrier  for  the  loss  of  the  goods; 
and  his  competency  is  not  affected  by  an  offer  of  the  defendants  to  prove 
to  the  court  that  the  loss  happened  by  the  misconduct  of  the  witness. 

If  Goods  are  Deposited  in  Warehouse  bt  Carrier  to  wait  for  the 
usual  trains,  the  carrier  keeps  them  for  his  own  convenience  in  his  ca- 
pacity as  carrier,  and  is  liable  for  their  loss  as  such,  and  the  goods  are 
not  in  any  proper  sense  stored  for  the  owners. 

Directions  Given  bt  Agent  Deuverino  Goods  to  Carrier  contrary  to 
express  instructions  given  by  the  plaintiff  to  the  carrier  are  not  admis- 
sible in  an  action  against  the  carrier  to  excuse  the  loss  of  the  goods. 

LiABiLiTT  OF  Common  Carriers  at  Common  Law  extends  to  all  losses  ex- 
cept those  caused  by  the  act  of  Grod  or  by  the  public  enemy. 

Carrier  can  not  bt  Public  Notice  Discharge  Himself  from  Legal 
Besponsibilitt  of  his  employment,  although  the  notice  is  brought  home 
to  the  shipper;  consequently,  in  an  action  against  a  railroad  company  for 
the  loss  of  goods  left  at  the  company*s  depot  and  destroyed  by  fire  before 
forwarded,  the  defendants  can  not  excuse  their  liability  by  a  general  no- 
tice that  all  goods  in  the  company's  warehouse  were  at  the  owner's  risk, 
and  that  no  responsibility  would  be  admitted  for  any  loss  except  such  as 
arose  from  fire  from  the  locomotives  or  from  the  negligence  of  the  agents 
of  the  company. 

Case  against  the  defendants,  a  railroad  company,  for  the  loss 
of  certain  reams  of  paper  delivered  to  them  to  be  transported, 
and  which  were  left  at  the  defendants'  depot,  and  destroyed  by 
fire  before  they  were  forwarded.  The  plaintiff  introduced  one 
Gowen,  a  cartman  in  his  employ,  to  prove  the  delivery  of  the 
paper  to  the  defendants.  The  defendants  objected  to  his  testi- 
fying, and  offered  to  prove  that  the  loss  was  due  to  his  miscon- 
duct, but  the  court  permitted  him  to  testify.  The  defendants 
offered  in  evidence  a  public  notice  limiting  their  liability,  which 
provided  that  all  goods  in  the  company's  warehouse  were  at  the 
owner's  risk,  and  that  no  responsibility  would  be  admitted  for 
any  loss  except  such  as  arose  from  fire  from  the  locomotives  or 
from  the  negligence  of  the  company's  agents.    The  court  held 
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this  notice  to  be  illegal  and  inoperative.  The  plaintiff  bad  for 
a  year  or  two  past  sbipped  similar  amounts  of  paper  eyeij  week 
over  the  defendants'  road  to  the  same  destination,  and  most  of 
it  had  been  carted  by  Gowen,  and  he  had  never  before  given  any 
directions  as  to  the  manner  by  which  it  was  to  be  forwarded. 
The  defendants  offered  to  prove  that  Gowen  had  brought  the 
paper  in  question  to  the  defendants'  depot,  and  had  instructed 
the  defendants'  freight-master  that  the  plaintiff  did  not  wish  it 
to  be  sent  until  further  orders,  that  it  was  part  of  a  larger  lot, 
and  that  it  was  all  to  go  together,  and  that  before  any  further 
instructions  were  received,  the  paper  was  destroyed  by  the  fire. 
The  court  refused  to  admit  this  evidence  without  proof  of 
Gowen's  authority  to  give  the  directions.  The  court  ruled  that 
if  goods  were  delivered  to  the  carrier  to  be  kept  a  certain  length 
of  time  beyond  the  customary  time  for  shipping  them,  the  car- 
rier was  liable  as  a  depositary  only  during  that  time;  that  if  the 
goods  were  delivered  to  the  defendants'  depot  without  instruc- 
tions as  to  what  place  they  were  to  be  shipped,  the  carrier  was 
liable  as  a  depositary  merely  until  he  had  received  instructions; 
but  such  directions  could  be  inferred  from  a  regular  course  of 
dealing  between  the  parties  as  to  such  goods.  Verdict  for  the 
plaintiff,  by  consent,  to  be  set  aside,  or  judgment  to  be  rendered 
upon  it,  according  to  the  opinion  of  the  court. 

Wiggins,  for  the  defendants. 

Christie,  contra^ 

By  Court,  Pebley,  J.  Was  Gowen  a  competent  witness?  He 
was  employed  by  the  plaintiff  as  his  agent  to  carry  and  deliver 
the  goods  to  the  defendants,  and  he  was  admitted  to  prove  that 
he  carried  and  delivered  them  accordingly.  The  plaintiff's  ac- 
tion is  founded,  not  on  the  neglect,  but  on  the  performance  of 
the  agent's  duty.  The  witness  was  interested  in  the  judgment, 
that  the  plaintiff  might  recover;  for  though  the  judgment  could 
not  be  used  against  the  witness,  to  show  his  liability  for  the 
goods,  he  might  use  it  to  protect  himself  against  a  suit  brought 
by  the  plaintiff.  If  the  plaintiff  should  recover  against  the  de- 
fendants, he  could  not  recover  again  of  the  witness  for  the  same 
goods. 

But  an  agent  or  servant  is  admitted,  on  the  ground  of  neces- 
sity, to  prove  his  authority  and  the  due  execution  of  it,  in  cases 
where  the  claim  of  the  principal  or  master  is  founded  on  the 
act  of  the  witness  done  according  to  his  duty  and  his  under- 
taking.    This  exception  to  the  general  rule  of    evidence  is 
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admitted  in  this  state:  Strafford  Bank  t.  Gomell,  1  N.  H.  192; 
and  a  carrier  who  is  called  to  prove  the  delivery  of  goods  is 
within  this  exception:  Barker  v.  Macrae,  3  Gamp.  144. 

Where  the  principal  is  sued  for  negligence  or  misconduct  of 
the  agent,  the  agent  is  not  competent  without  a  release;  and 
where  the  plaintiff's  action  is  founded  on  a  charge  of  negligence 
in  the  defendant,  and  the  direct  question  is  whether  the  defend- 
ant or  the  servant  of  the  plaintiff  was  guilty  of  the  negligence, 
the  servant  is  not  a  competent  witness  for  the  plaintiff:  Morveh 
V.  Foote,  8  Taunt.  454;  Kernson  v.  Coatsworth,  1  Oar.  &  P.  645; 
MUer  V.  Falconer,  1  Camp.  251. 

It  would,  perhaps,  be  difficult  to  extract  from  the  oases  any 
principle  that  could  be  readily  applied  to  determine  the  limits 
of  this  exception  to  the  general  rule  of  evidence;  for  in  some 
cases  the  servant  has  been  admitted  to  testify  for  his  master, 
though  the  action  was  founded  directly  on  the  omission  of  the 
witness  to  perform  his  duty;  as  where  the  agent  paid  money  of 
the  plaintiff  to  the  defendant  by  mistake:  Martin  v.  Horrel,  1 
Stra.  647;  Barker  v.  Macrae,  3  Camp.  144. 

But  the  case  of  a  cartman,  who  is  called  by  the  plaintiff  to 
prove  that  he  delivered  goods  to  the  defendants  according  to 
his  order,  falls  directly  within  the  exception  as  established  by 
the  authorities,  and  no  case  could  be  stated  in  which  the  reason 
of  the  rule  would  apply  more  strongly. 

It  may  be  doubted  whether  cartmen  or  truckmen,  employed 
to  carry  goods  from  one  part  of  a  city  or  town  to  another,  are 
to  be  regarded  as  common  carriers,  within  the  legal  meaning  of 
the  term:  Bobinson  v.  Dwnmore,  2  Bos.  &  Pul.  416;  Brind  v. 
Dale,  8  Car.  &  P.  207;  Story  on  Bail.,  sec.  496. 

But  taking  the  cartman  to  be  a  common  carrier,  he  is  clearly 
within  the  exception  which  allows  an  agent  to  testify  notwith- 
standing his  interest. 

Nor  did  the  offer  of  the  defendants  to  prove  to  the  court  that 
the  loss  happened  by  the  misconduct  of  the  witness  change  his 
legal  position.  The  offer  was  general,  not  stating  the  nature  of 
the  misconduct  proposed  to  be  shown;  but  it  must  be  under- 
stood to  mean  some  misconduct  of  the  witness  while  he  had  the 
goods  in  charge  as  carrier  for  the  plaintiff.  If,  after  the  due 
transportation  and  delivery  of  the  goods  to  the  defendants,  the 
witness  was  guilty  of  any  act  which  caused  the  loss  of  the 
goods  while  in  their  possession,  the  wrongful  act  of  the  witness 
could  not  discharge  the  defendants;  nor  could  a  judgment  in 
this  suit  for  the  plaintiff  be  used  by  the  witness  in  an  action  by 
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ihe  defendants  against  him  for  the  injury  to  the  goods  caused 
hj  hifl  misoondact.  On  the  contrary,  in  that  case,  a  judgment 
in  this  suit  for  the  defendants  might  be  used  to  defend  him 
against  their  action.  They  could  recover  against  him  only  on 
the  ground  that  they  were  liable  to  the  plaintiff  for  the  loss 
which  the  act  of  the  witness  had  caused.  The  misconduct 
must  therefore  have  consisted  in  the  neglect  of  the  witness  to 
deliver  the  goods  in  such  condition  as  would  make  the  defend- 
ants liable  for  them  to  the  plaintiff. 

If  evidence  had  been  heard  by  the  court  which  satisfied  them 
that  the  witness  did  not  deliver  the  goods  at  all,  or  delivered 
them  in  such  condition  that  the  defendants  were  not  liable  for 
them  as  common  carriers,  that  decision  of  the  court  could  never 
have  been  used  against  the  witness  in  any  suit  that  the  plaintiff 
might  have  brought  against  him.  His  legal  position  would 
remain  precisely  the  same.  He  would  be  interested  that  the 
plaintiff  should  recover  a  judgment  which  would  protect  him 
against  an  action  brought  by  the  plaintiff  for  the  same  goods. 
This  interest  he  had  from  his  position  in  the  cause,  without 
such  evidence  to  the  court,  and  his  competency  can  not  be  made 
to  depend  on  any  conjecture  the  court  might  make  from  the 
particular  circumstances  of  the  case,  as  shown  to  them  on  an 
interlocutory  point,  as  to  the  probabiliiy  of  his  needing  the  pro- 
tection of  a  judgment  for  the  plaintiff.  His  legal  liability  gave 
him  a  legal  interest.  The  amount  of  his  liability  was  imma- 
terial. His  legal  interest  could  not  have  been  discharged  by 
evidence  addressed  to  the  court,  which  might  satisfy  them  that 
he  bad  not  been  in  fact  guilty  of  any  misconduct;  and  on  the 
same  principle,  the  court  could  not  hear  evidence  that  he  was 
actually  liable  for  the  goods.  The  legal  position  of  the  witness, 
which  involves  his  interest,  would  not  be  at  all  affected  by  such 
evidence. 

The  witness  was  called  to  prove  that  he  safely  delivered  the 
goods  to  the  defendants.  He  was  a  competent  witness  to  prove 
that  fact,  and  the  substance  of  the  defendants'  proposition  was 
to  show  the  court  in  advance  that  he  did  not  so  deliver  the  goods; 
or,  in  other  words,  that  the  testimony  which  he  was  expected  to 
give  was  false.  It  was  an  attempt  to  anticipate  the  whole  merits 
of  the  cause,  by  trial  of  the  fact  on  evidence  to  the  court,  which 
was  then  in  issue  before  the  jury;  for  if  the  goods  were  not  duly 
delivered  by  the  witness  to  the  defendants,  there  was  no  ground 
on  which  the  plaintiff  could  recover.  If  the  defendants  could 
have  proved  to  the  jury  what  they  offered  to  prove  to  the  court, 
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it  would  have  been  a  decisive  and  conclusive  answer  to  the 
plaintiff's  case.     The  evidence  was  properly  rejected.. 

The  defendants  have  no  authority  to  keep  a  warehouse  except 
as  incidental  to  their  business  of  common  carriers.  If  goods 
are  deposited  in  their  warehouse  to  wait  for  the  usual  trains, 
the  defendants  keep  them  for  their  own  convenience,  in  their 
capacity  of  carriers,  and  the  goods  are  not  in  any  proper  sense 
stored  for  the  owners.  The  defendants  in  such  case  receive  and 
hold  the  goods  as  carriers.  If  the  goods  are  kept  back  for  the 
convenience  and  by  the  order  of  the  owner,  the  rule  may  be  dif- 
ferent, and  as  it  was  stated  by  the  court.  The  ruling  on  this 
point  was  sufficiently  favomble  to  the  defendants:  Forward  v. 
PiUard,  1  T.  B.  27;  Bays  v.  Fink,  8  Car.  &  P.  361;  Camden  and 
Amhoy  B.  B.  v.  Belknap,  21  Wend.  354. 

The  case  shows  a  course  of  dealing  between  the  parties  from 
which  the  jury  might  infer  that  the  defendants  were  instructed 
to  forward  the  goods  forthwith.  If  no  different  instructions 
were  given,  the  defendants  would  be  authorized  to  carry  the 
goods  as  they  had  habitually  carried  the  same  kind  of  goods  for 
the  plaintiff  during  the  two  preceding  years,  and  if  they  under- 
stood clearly  that  such  were  the  intentions  of  the  plaintiff,  they 
would  be  bound  to  cany  the  goods  accordingly,  precisely  as  if 
express  instructions  had  been  given  to  that  effect. 

The  court  properly  left  it  to  the  jury  to  find,  from  this  course 
of  dealing,  whether  the  defendants  were,  as  matter  of  fact,  in- 
structed to  forward  the  goods  forthwith,  and  held  that  if  no 
instructions  were  given,  the  defendants  would  only  be  liable  as 
warehousemen.  The  jury,  therefore,  must  be  understood  to 
have  found  as  matter  of  fact  that  the  defendants  had  sufficient 
directions  to  forward  the  goods  immediately. 

The  defendants  offered  to  prove  that  the  cartman  who  deliv- 
ered the  goods  to  them  directed  that  the  goods  should  be  kepi 
back  till  further  orders.  The  court  held  the  evidence  inadmis- 
sible without  further  evidence  of  authority  from  the  plaintiff  to 
give  the  directions.  There  was  no  evidence  of  any  express 
authority,  and  nothing  from  which  it  could  be  implied,  except 
the  fact  that  the  plaintiff  sent  the  goods  by  the  cartman  to  be 
delivered  to  the  defendants;  and  we  must  take  it  that  no  such 
authority  was  in  fact  given,  but  that  the  direction  was  given  with- 
out any  authority,  and  was  the  mere  wrongful  interference  of  the 
cartman.  This  is  not  the  case  where  an  agent  has  authority  to 
give  instructions,  and  by  mistake  or  design  gives  a  wrong  direc- 
tion.   The  cartman  had  no  agency  in  this  matter;  he  was  em- 
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ployed  simply  and  solely  to  carry  and  deliver  the  goods,  and  his 
employment  implied  no  authority  to  make  or  to  order  any  fur- 
ther disposition  of  them.  Nor  is  this  a  case  "where  goods  were 
sent  to  be  delivered  to  the  railroad  without  any  antecedent  in- 
structions for  their  transportation.  For  the  jury  have  found 
the  fact  that  the  defendants  were  sufBoiently  instructed  by  the 
course  of  former  dealing,  and  were  bound  by  those  instructions 
to  carry  the  goods  forthwith,  unless  they  had  new  instructions. 
The  case,  therefore,  stands  thus:  the  plaintiff  gave  direction  to> 
the  defendants  that  these  goods  were  to  be  carried  forthwith; 
they  employed  a  cartman  to  carry  and  deliver  the  goods  to  the 
defentlants,  and  the  cartman  wrongfull}*^  and  without  actual 
authority  undertook  to  give  different  orders. 

A  carrier  is  not  a  mercantile  agent,  intrusted  with  a  general 
power  of  disposition  over  the  goods  which  he  carries;  his  busi- 
ness is  to  carry  and  deliver.  The  owner  does  not  hold  him  out 
as  a  general  agent.  It  is  no  part  of  the  act  of  carrying  and  de- 
livering to  make  any  further  disposition  of  the  goods:  Story 
on  Ag.,  sec.  84.  We  think  that  the  ruling  of  the  court  on  this 
point  was  correct. 

The  question  remains,  which  arises  upon  the  ruling  of  the 
court  as  to  the  effect  of  the  notice  given  by  the  defendants,  that 
no  responsibility  would  be  admitted  for  any  loss  or  injury,  ex- 
cept such  as  might  arise  by  fire  from  the  locomotives,  or  hj 
negligence  of  the  agents  of  the  company.  The  defendants  were 
common  carriers,  and  as  such  were  liable  by  the  general  rule  of 
the  common  law  for  all  losses,  except  those  which  might  be 
caused  by  the  act  of  God  or  by  the  public  enemy.  The  goods 
destroyed  in  this  case  were  such  as  were  carried  in  the  ordinary 
course  of  the  defendants'  business;  their  value  was  not  disprox)or- 
f  ionate  to  their  bulk;  the  defendants  could  not  be  deceived  as  to 
ihe  extent  of  the  risk  which  they  incurred;  and  if  a  public  notice 
i^an  discharge  the  defendants  from  their  legal  liability  as  com- 
mon carriers  in  this  case,  it  will  in  every  other.  The  court  are 
therefore  called  upon  to  decide  the  general  question  whether  a 
itommon  carrier,  by  a  public  notice,  brought  home  to  the  knowl- 
edge of  the  owner  from  whom  he  receives  goods,  can  discharge 
liimself  from  the  legal  responsibility  of  his  employment;  or,  in 
>ther  words,  whether  by  such  notice  his  liability  can  be  limited 
\o  losses  and  injuries  caused  by  his  own  want  of  due  fidelity  and 
eare.  The  question  is  not  whether  the  general  rule  of  law  may 
be  controlled  and  superseded  by  an  express  agreement  between 
ihe  owner  and  the  common  caiTier  of  goods,  but  whether  fxx>m 
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ttie  mere  tact  of  public  notice  the  law  will  imply  such  an  agree  • 
ment. 

The  reasons  upon  which  the  strict  rule  of  the  common  law 
was  founded  are  extremely  obvious,  and  have  been  often  stated. 
While  the  goods  are  in  the  course  of  transportation,  the  carrinr 
has  the  sole  charge  of  them,  and  the  owner  has  no  power  to 
protect  his  property  by  any  care  of  his  own.  The  carrier  has 
the  most  tempting  opportunities  for  embezzlement  and  foi 
fraudulent  collusion  with  others.  It  would  be  extremely  diffi- 
cult in  all  cases,  and  in  many  cases  quite  impossible,  for  the 
owner  to  prove  the  fraud  or  negligence  by  which  his  goods  had 
been  lost.  The  policy  of  the  law  imposed  the  loss  upon  the 
party  to  whose  fidelity  and  care  the  property  was  intrusted,  and 
thus  encouraged  the  utmost  diligence,  where  negligence,  if  it 
existed,  could  seldom  be  detected.  This  simple  and  uniform 
role  fixed  the  rights  of  the  parties,  and  prevented  dispute  and 
litigation. 

The  reasons  for  adhering  to  the  ancient  rule  still  exist  in  un- 
abated force.  Collusion  with  thieves  and  robbers  is  perhaps 
less  to  be  apprehended  now  than  in  the  rude  times  when  the 
rule  was  first  established.  But  on  the  other  hand,  the  immense 
increase  of  the  business,  the  inestimable  value  of  the  commod- 
ities now  intrusted  to  the  charge  of  common  carriers,  and  the 
vast  distances  to  which  the/are  transported,  have  multiplied 
the  difficulties  of  the  owner  who  seeks  to  recover  for  the  loss 
of  his  goods,  and  have  added  greatly  to  the  opportunities  and 
temptations  of  the  carrier  who  might  be  disposed  to  neglect  or 
violate  his  trust.  On  the  whole,  we  are  not  able  to  see  any 
change  in  the  business  of  common  carriers  which  calls  for  a 
modification  of  the  old  rule. 

Nor  does  there  appear  to  be  any  real  hardship  in  the  applica- 
tion of  this  rule  to  the  common  carrier.  The  price  of  transporta- 
tion will  include  a  reasonable  premium  for  this  kind  of  insur- 
ance. The  rule  being  uniform  and  well  understood,  in  this  as 
in  other  similar  cases,  the  rate  of  compensation  regulates  itself; 
and  the  loss,  if  no  fault  can  be  charged  anywhere,  will  be  cast, 
on  principles  of  true  policy,  upon  the  pariy  whose  diligence  and 
care  will  be  encouraged  and  stimulated  by  the  risk. 

It  would  seem  to  be  conceded  that  the  decisions  in  England, 
which  allowed  a  common  carrier  to  discharge  himself  from  his 
legal  liability  by  a  public  notice,  were  an  innovation  upon  the 
ancient  rule  of  the  common  law:  Leeson  v.  HoU^  1  Stark.  186; 
SmUh  V.  Home,  8  Taunt.  144. 
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Effect  appears  to  have  been  fmst  given  to  these  notices  in 
cases  Tvhere  a  fair  application  of  the  old  common-law  principle 
would  have  been  sufficient  to  protect  the  carrier;  as  where  the 
owner  sought  to  recover  for  the  loss  of  cash  or  other  articles  of 
great  value  and  small  bulk,  without  notice  to  the  carrier  of  the 
amount  of  his  risk,  and  without  payment  of  a  proportionate  com- 
pensation. If  the  carrier  were  deceived  by  the  owner  as  to  the 
value  of  the  thing  carried,  on  general  principles,  without  the  aid 
of  any  notice,  the  carrier  ought  not  to  be  held  liable  beyond  the 
risk  which  he  had  just  reason  to  suppose  that  he  had  under- 
taken. If  the  article  were  delivered  in  such  condition  and  shape 
as  to  apx>ear  of  small  when  it  was  in  fact  of  great  value,  and  the 
true  value  could  not  be  ascertained  by  reasonable  diligence,  the 
carrier  would  be  deceived  and  misled  as  much  as  by  a  positive 
misrepresentation  of  the  owner.  He  might  well  insist  that  he 
had  not  agreed  to  become  responsible  for  goods  of  whose  value 
he  had  no  notice  or  means  of  knowledge,  and  for  the  care  of 
which  he  had  received  no  adequate  compensation.  The  carrier 
who  gave  notice  that  he  would  not  be  liable  for  cosh  or  other 
like  articles  of  great  value,  unless  he  had  notice  of  the  amount 
and  was  paid  in  proportion,  hardly  claimed  anything  more  than 
a  fair  and  honest  application  of  the  general  rule  of  law  which 
defined  his  liability. 

The  doctrine,  having  thus  obtained  admission  in  these  specious 
cases,  spread  gradually  and  insidiously,  until  it  was  said  by  an 
eminent  judge  that  the  qualifications  and  limitations  of  the  car- 
rier's liability  apx>eared  to  have  excluded  all  responsibility  what- 
ever: Leeson  v.  HoUy  1  Stark.  186. 

When  this  doctrine  was  once  admitted,  the  courts  were  soon 
filled  with  questions  arising  on  the  construction  of  the  various 
notices  given  by  different  carriers,  and  on  the  evidence  necessary 
to  bring  the  notice  home  to  the  owners  of  goods.  But  the 
courts  did  not  think  themselves  at  liberty  to  retrace  their  steps. 
The  rule  that  a  common  carrier  might  by  a  notice  discharge 
himself  from  liability  for  all  losses  except  such  as  were  caused 
by  his  own  misconduct,  was  considered  as  established  by  a 
series  of  decisions. 

But  the  judges,  who  felt  themselves  bound  to  admit  the  rule, 
administered  it  with  much  apparant  reluctance,  strongly  ex- 
pressed their  regret  that  it  had  ever  been  allowed,  and  foretold 
the  necessity  of  legislative  interference  to  remedy  the  mischiefs 
caused  by  an  inconsiderate  departure  from  the  ancient  rule  of 
common  law.    Thus,  Lord  EUenborough,  in  Ificholson  v.  WiUan, 
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6  East,  518,  says:  '<  We  can  not  do  otherwise  than  sustain  such 
a  right  in  the  present  instance,  however  liable  to  abuse  and  pro- 
ductive of  inconvenience  it  may  be;  leaving  it  to  the  legislature, 
if  it  shall  think  fit,  to  apply  such  remedy  hereafter  as  the  evil 
may  require."  And  in  Doum  v.  Fromont,  4  Gamp.  41,  he  says: 
'<  I  am  veiy  sorry,  for  the  conveniences  of  trade,  that  carriers 
have  been  allowed  to  limit  their  common-law  responsibility; 
and  some  legislative  measure  upon  the  subject  will  soon  become 
necessary."  So  in  Having  v.  Todd^  1  Stark.  72,  the  same  judge 
says:  "  J  am  sony  the  law  is  so;  it  leads  to  very  great  negli- 
gence." And  in  Kerr  v.  WUlan,  1  Holt,  646,  he  uses  this  lan- 
guage on  the  subject:  "All  the  difficulties  arise  by  a  departure 
from  the  old  law  which  was  acted  upon  for  ages;  and  there  is  no 
doubt  but  it  vnll  require  many  struggles  to  get  clear  of  the  wis- 
dom of  our  ancestors."  Dallas,  C.  J. ,  in  Smith  v.  Home,  8  Taunt. 
144,  expresses  his  dissatisfaction  vrith  the  extent  to  which  the 
doctrine  had  been  pressed,  and  Burrough,  J.,  in  the  same  case, 
says:  "  The  doctrine  of  notice  was  never  known  until  the  case 
of  Forward  v.  Piiiard,  1  T.  B.  27.  I  lament  that  the  doctrine 
was  ever  introduced  into  "Westminster  Hall."  Best,  C.  J.,  in 
Brooke  v.  Pickivick,  4  Bing.  218,  says:  "  I  wish  that  those  notices 
had  never  been  holden  sufficient  to  limit  the  carrier's  responsi- 
bility." Le  Blanc,  J.,  expresses  his  dissatisfaction  with  the  rule, 
in  Beck  v.  Evans,  16  East,  248,  and  Mansfield,  C.  J. ,  in  Harris 
V.  Packwood,  3  Taunt.  271. 

At  length  the  uncertainty  and  confusion  introduced  by  this 
innovation  upon  the  old  rule  fixing  the  liability  of  common  ear- 
ners produced  the  legislative  interference  which  had  been  pre- 
dicted. By  the  statutes  of  11  Geo.  IV.  and  1  Wm.  IV.,  c.  68, 
the  rule  of  the  common  law  has  been  substantially  restored  in 
England. 

The  English  decisions  giving  effect  to  carriers'  notices  were  all 
long  subsequent  to  our  revolution,  and  therefore  have  no  bind- 
ing authority  in  this  state;  and  there  has  been  no  experience  in 
England  under  those  decisions  that  can  encourage  us  to  follow 
their  courts  in  admitting  these  notices  to  supersede  the  fixed 
and  simple  rule  of  the  common  law. 

In  this  country  the  decisions  on  this  point  have  not  been 
unanimous;  but  without  going  into  an  extended  examination  of 
the  cases,  it  may  be  safely  said  that  the  weight  of  American 
authority  is  strongly  in  favor  of  adhering  to  the  strictness  of 
the  ancient  rule :  New  Jersey  Steam  Nav,  Co.  v.  Merchjants^  BanU 
(opinion  of  Nelson,  J.),  6  How.  344;   HoUister  v.  Nowhm^  19 
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Wend.  240  [32  Am.  Dec.  465];  Cole  y.  Goodwin,  Id.  272  [82 
Am.  Dec.  470];  Jone%  v.  VoorheeB,  10  Ohio,  145. 

In  Maine  the  courts  appear  to  consider  themselves  as  bound 
by  the  authority  of  an  early  decision,  to  give  these  notices 
effect:  Soger  v.  Fortomouih  etc.  B.  R.  Co.,  31  Me.  228  [50  Am. 
Dec.  659]. 

In  BenneU  v.  Dution,  10  N.  H.  487,  the  point  was  not  perhaps 
distinctly  raised  upon  the  case;  but  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court,  cites  with  apparent  approbation  the 
rule  laid  down  in  HoUigier  v.  Nowlen,  mipra,  that  common  car- 
riers can  not  limit  their  liability  by  a  public  notice,  and  BenneU 
T.  DvMon  directly  decides  the  point  that  stage-coach  proprietors 
can  not,  by  notice,  relieve  themselves  from  their  legal  obliga- 
tion to  carry  passengers  on  their  routes  in  the  ordinary  way  and 
at  the  ordinary  rates. 

These  notices  have  been  allowed  to  limit  and  qualify  the  legal 
liability  of  a  common  carrier,  on  the  ground  that  the  law  would 
imply  from  them  a  special  contract  between  the  owner  of  goods 
and  the  carrier,  which  superseded  the  general  rule  of  the  law. 
The  carrier  gives  notice  that  he  will  cany  only  on  certain  terms 
and  conditions;  the  owner,  after  receiving  the  notice,  delivers 
the  goods  to  the  carrier  for  transportation,  and  the  argument  is 
that  the  owner  must  be  understood  to  assent  and  agree  that  his 
goods  shall  be  carried  on  the  terms  stated  in  the  notice. 

To  this  argument  it  would  not  be  easy  to  furnish  a  satisfac- 
tory answer,  if  the  law  placed  the  carrier  in  a  position  to  insist 
on  the  terms  of  his  notice.  But  the  law  does  not  place  him  in 
any  such  position.  He  can  not  say  to  the  owner,  "  I  will  not 
carry  your  goods  unless  you  agree  to  the  terms  which  I  dictate." 
Like  an  innkeeper,  he  holds  a  sort  of  official  relation  to  the 
public.  He  is  bound  to  carry  at  reasonable  rates  such  com- 
modities as  are  in  his  line  of  business  for  all  persons  who  offer 
them,  as  early  as  his  means  will  allow.  He  can  not  refuse  to 
earry  a  proper  article,  tendered  to  him  at  a  suitable  time  and 
place,  on  the  offer  of  the  usual  reasonable  compensation:  Story 
on  Bail.,  sec.  508;  RQey  v.  Home,  5  Bing.  217,  224;  BenneU  v. 
Dutton,  10  N.  H.  486. 

When  he  undertakes  the  business  of  a  common  carrier,  he  as- 
sumes this  relation  to  the  public,  and  he  is  not  at  liberty  to 
decline  the  duties  and  responsibilitieB  of  his  place,  as  they  are 
defined  and  fixed  by  law.  If  the  owner  of  goods  at  the  time  of 
the  delivery  should  say  to  the  carrier,  "  I  have  seen  your  notice, 
but  I  dedine  to  send  the  goods  on  the  terms  stated  in  it,  and 
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insist  {hat  you  shall  receive  and  carry  them  under  the  liabiliiy 
which  the  law  imposes  on  you  in  your  capadiy  of  a  common 
canier/'  the  carrier  could  not  refuse  to  take  the  goods,  and  in 
such  case  it  certainly  could  not  be  intended  that  there  would  be 
any  agreement  of  the  parties  to  control  the  genezal  rule  of  law. 
The  common  carrier  holds  himself  out  as  such,  and  as  such  he 
assumes  certain  risks  and  responsibilities  imposed  upon  him  by 
law.  Suppose  that  at  the  same  time  he  gives  notice  that  he 
will  not  be  bound  to  the  liabilities  which  the  law,  on  grounds 
of  public  policy,  annexes  to  the  public  employment  that  he  has 
undertaken.  He  can  not  thus  throw  off  the  duties  and  respon- 
sibilities of  his  place.  The  owner  has  a  tight  to  require  that  his 
goods  shall  be  carried  on  the  terms  which  the  law  imposes  on 
the  carrier;  and  the  cases  which  give  effect  to  carriers'  notices 
must  assume  that  the  owner  has  voluntarily,  without  any  con- 
sideration, relinquished  and  waived  the  important  right  which 
the  law  gives  him  of  having  his  goods  carried  at  the  risk  of  the 
carrier. 

We  think  the  law  can  not  make  the  inference  that  the  owner 
of  goods  has  waived  his  legal  right,  and  voluntarily  made  a  con- 
tract to  relinquish  a  claim  that  the  law  gives  him,  merely  be- 
cause the  carrier  has  publicly  announced  his  determination  to 
throw  off  his  just  legal  responsibiliiy  and  declines  to  perform 
his  public  duty  in  the  way  and  on  the  terms  which  the  law  pre- 
scribes. 

The  circumstance  that  the  defendants  are  a  railroad  corpora- 
tion does  not  place  them  in  a  more  favorable  situation.  They 
are  created  for  the  express  and  sole  purpose  of  carrying  goods 
and  passengers,  and  are  by  law  common  carriers  of  goods.  They 
have  a  practical  monopoly  of  that  business  on  the  line  of  their 
route,  and  the  public  have  a  peculiar  right  to  insist  that  they 
shall  perform  their  duty  under  the  responsibilities  which  the 
general  rule  of  law  imposes. 

It  has  sometimes  been  denied  that  a  common  carrier  can  dis- 
charge or  limit  his  common-law  liability,  even  by  express  con- 
tract: Oould  V.  Em,  2  Hill  (N.  Y.),  623.  As,  however,  the  rule 
of  law  which  charges  the  carrier  with  all  losses,  except  in  certain 
special  cases,  is  introduced  for  the  benefit  of  the  owner  ol  goods, 
it  is  not  easy  to  see  why  he  should  not  be  allowed  to  waive  it  as 
in  other  like  case.  Aliquis  renunciare  potest  juri  pro  se  intro' 
ducto. 

The  principal  question  raised  in  this  case  is  one  that  has  been 
mucli  agitated  and  discussed  in  this  country  and  in  England* 
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It  would  be  a  laborions  and  not  profitable  undertaking  to  state 
all  the  authoritieB  and  arguments  that  have  been  collected  on 
the  point.  By  the  ancient  law  it  would  seem  to  be  generally 
conceded  that  the  legal  responsibility  of  a  common  carrier  could 
not  be  discharged  by  a  public  notice.  No  innoTation  ux>on  the 
common-law  rule  has  thus  far  been  introduced  in  this  state  by 
prevailing  custom  or  judicial  decision.  We  are  not  aware  of 
any  change  in  the  condition  of  business  that  requires  a  modifi- 
cation of  the  old  rule  of  law  relating  to  this  subject.  We  are 
therefore  of  opinion  that  the  defendants  were  not  in  this  case 
discharged  by  the  notice  from  their  legal  liability  as  common 
carriers,  and  that  the  instructions  of  the  court  on  this  point  were 
correct. 

We  do  not  mean  to  hold  that  there  are  no  cases  in  which  the 
carrier  may,  by  notice,  define  and  qualify  his  responsibility.  It 
may  be  quite  reasonable  that  he  should  insist  on  proper  infor- 
mation as  to  the  value  of  the  article  which  he  carries.  This 
would  not  seem  to  be  any  infringement  upon  the  principle  of 
the  ancient  rule.  He  must  have  a  right  to  know  what  it  is  that 
he  undertakes  to  carry,  and  the  amount  and  extent  of  his  risk. 
We  can  see  nothing  that  ought  to  prevent  him  from  requiring 
notice  of  the  value  of  the  commodity  delivered  to  him,  when, 
from  its  nature  or  the  shape  and  condition  in  which  he  receives 
it,  he  may  need  the  .information;  nor  why  he  should  not  insist 
on  being  paid  in  proportion  to  the  value  of  the  goods  and  the 
consequent  amount  of  his  risk. 

Judgment  on  the  verdict. 

AoBNT,  GoKFXTBNCT  OF,  TO  PBOVB  HIS  OwN  AuTHORiTT:  See  Barker  ▼. 
Dement,  52  Am.  Dec.  670;  Bice  ▼.  Oave^  33  Id.  724. 

PowKB  or  Cabaikr  TO  LmiT  his  Common-law  Liabilitt:  See  Cole  ▼• 
Ooodtnn,  32  Am.  Dec.  470,  and  note  discassing  thiA  subject;  WhiteHdes  v. 
HiwUnU,  51  Id.  128;  Soger  v.  PorUmotUh,  S.AP.dt  EL  B.  R.  Co.,  60  Id.  659; 
Laing  v.  Colder,  49  Id.  533.  The  principal  case  waa  referred  to  on  this  point 
in  Weatem  Tranap.  Co.  v.  NewhaU,  24  BL  470;  Judaon  ▼.  W.  B.  B.  Corp.,  6 
Allen,  492. 

DSOLARATIONS    OF  AOJUVT    ABM    ADMDSSIBUB  AS  AGAINST    PRINCIPAL  Onlj 

when  made  in  regard  to  a  tranaaotion  then  pending,  in  which  the  agent  % 
acting  within  the  scope  of  Us  anthority:  SiUee  v.  Western  B,  B.  Co.,  4i  Am 
Daa  486,  and  note. 
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[34  New  HAXPtHIRB.  248.] 

Tbstihont  of  Pebson  in  Possession  of  Land  claiming  for  himself  and 
others  is  competent  to  show  that  he  and  the  others  were  the  owners  of 
the  land. 

Delivery  Back  of  Unreglstered  Deed  into  Haxds  of  Grantor,  with 
the  intention  of  revesting  the  title,  will  revest  the  title  in  the  grantor. 

Rent  Keserved  on  Demlse  Passes  with  Land  by  Conveyance  of  th« 
land;  and  if  the  owner,  after  leasing  the  land,  delivers  back  his  deed, 
which  was  unregistered,  to  the  grantor,  with  the  intention  of  revesting 
the  title  in  him,  hip  right  to  the  rent  is  transferred  to  him  as  an  incident 
to  the  reversion. 

Assignee  of  Lessor  hay  Maintain  Action  of  Use  and  Occupation 
against  Lessee  wituodt  Attornment. 

Tenant  in  Common  can  Only  Lease  his  Indiviooal  Share  unless  h<> 
has  authority  from  his  co-tenants. 

Lease  by  One  Partner  of  Partnership  Realty,  to  be  Binding  on  the 
other  partners,  must  be  made  in  the  prosecution  of  the  partnership  busi- 
ness, and  where  the  making  of  the  lease  is  in  the  exercise  of  an  au- 
thority necessarily  implied  from  the  nature  and  object  of  the  partnership. 

Where  Tenants  in  Common  Disavow  Lease  Made  by  Co-ownek  of  the 
land,  give  notice  of  the  disavowal  to  the  tenants.  Insist  upon  their  right 
to  turn  them  out,  but  consent  that  they  may  remain  in  till  further  notice 
provided  they  admit  plaintiffs'  right  and  hold  under  them,  and  after  this 
notice  defendants  continue  in  possession,  making  no  objection  to  the  claim 
of  the  plaintiffs,  this  is  competent  evidence  tending  to  show  that  the 
defendants  consented  to  hold  under  the  plaintiffs,  and  were  liable  in  an 
implied  contract  in  an  action  of  use  and  occupation  for  rent. 

Offer  of  Particular  Terms  of  Settlement,  made  between  co-owners  of 
land  who  have  disavowed  an  unauthorized  lease  by  one  of  the  owners  and 
the  tenants  under  such  lease,  is  not  evidence  that  the  tenants  were  liable 
to  that  extent,  but  it  is  competent  as  tending  to  show  that  they  held  un- 
der the  plaintiffs. 

Assumpsit  for  the  use  and  occupation  of  a  saw-mill.  The 
plaintiffs  introduced  one  Ebenezer  Stevens  as  a  witness,  who 
testified  that  on  December  15,  1846,  he  was  in  possession  of  the 
property,  holding  it  for  himself  and  as  agent  for  the  plaintiffs, 
the  other  owners,  that  his  ownership  was  recognized  by  the 
others,  that  he  understood  the  owners  to  be  a  firm,  of  which  he 
was  a  member,  under  the  name  of  Stevens,  Walkei*  &  Co.,  and 
that  he  was  agent  of  the  firm,  and  so  representing  to  the  defend- 
ants, he  executed  to  them  a  lease  of  the  property  in  the  firm 
name  for  two  years;  that  he  himself  claimed  under  an  informaUy 
executed  deed  from  William  Stevens,  one  of  the  other  owners, 
and  that  after  the  lease  he  redelivered  the  deed  to  Stevens.  In 
January,  1848,  the  plaintiffs,  in  their  individual  names,  gaye  a 
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written  notice  to  defendants,  stating  that  they  owned  the  prem- 
ises in  common;  that  Ebenezer  Stevens  had  no  right  to  make 
the  le^ae  to  them,  his  conduct  being  unauthorized;  that  they  each 
insisted  upon  such  reasonable  rent  as  the  property  was  worth 
while  the  defendants  remained  in  possession,  until  they  should 
put  an  end  to  their  occupation,  and  they  claimed  they  had  a 
right  to  do  it.  The  plaintiffs  also  offered  to  show  that  negotia- 
tions had  been  entered  into  between  the  plaintiffs,  by  their 
agent,.I.  Rand,  and  the  defendants,  and  that  the  defendants  had 
agreed  to  pay  a  certain  amount  of  rent,  and  other  evidence  tend- 
ing to  show  they  had  proposed  terms  of  settlement;  but  the 
defendants  objected  to  the  evidence,  and  the  court  rejected  it, 
as  it  went  to  prove  offers  of  compromise.  The  defendants  moved 
for  a  nonsuit,  on  the  grounds:  1.  Of  the  non- joinder  of  Ebenezer 
Stevens;  2.  Because  the  suit  was  in  the  names  of  the  plaintiffs 
as  individuals  instead  of  in  the  name  of  the  partnership,  Stevens, 
Walker  &  Co. ;  8.  Because  under  the  facts,  use  and  occupation 
can  not  be  maintained  against  the  defendants,  as  their  occupa- 
tion is  adverse.  The  court  decided  that  the  action  could  not  be 
maintained;  that  it  would  only  lie  on  a  contract  express  or  im- 
plied; that  as  there  was  an  express  contract  with  the  plaintiffs 
and  Ebenezer  Stevens,  as  partners,  and  as  the  plaintiffs  had 
disavowed  it  and  the  tenancy  under  it,  the  express  contract 
would  prevent  any  contract  being  implied,  and  that  none  would 
be  implied.  The  plaintiffs  then  insisted  that  if  the  defendants 
held  under  a  valid  lease  from  Ebenezer  Stevens,  they  could  re- 
\:over  against  them  as  co-tenants;  but  the  coturt  ruled  that  they 
could  recover  against  the  defendants  as  co-tenants  only  on  a 
special  declaration  under  the  statute,  and  on  the  plaintifBEi  mov- 
ing to  amend  so  as  to  bring  them  within  the  statute,  the  court 
overruled  the  motion  and  directed  a  nonsuit. 

Livermore,  for  the  plaintiffs. 

Eibbard  and  H.  A.  and  W.  J.  Bellows,  contra. 

Bj  Ck>urt,  Peblev,  J.  The  testimony  of  Ebenezer  Stevens 
was  competent  to  show  that  he  and  the  plaintiffs  were  owners 
of  the  land,  December  14, 1846.  He  was  then  in  possession, 
claiming  for  himself  and  them. 

If  the  lease  made  by  Stevens  to  the  defendants  on  the  four- 
teenth of  December,  1846,  is  to  be  regarded  as  binding  on  the 
plaintiffs,  the  defendants,  entering  under  the  lease,  became  pos- 
sessed of  a  term  for  two  years,  as  tenants  to  the  plaintiffs  and 
Sbenezer  Stevens.    Ebenezer  Stevens  derived  his  claim  to  the 
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the  land  from  William  SteTens;  the  deed  from  William  to 
£benezer  Steyens  is  not  in  the  case;  but  it  is  stated  that  it  was 
informally  executed,  and  it  was  returned  to  the  grantor  soon 
after  the  lease.  There  is  nothing  in  the  case  from  which  it  can 
be  inferred  that  it  was  recorded.  We  must,  therefore,  under- 
stand that  it  was  an  unregistered  deed. 

Ebenezer  Stevens  returned  the  deed  to  William  Steyens,  from 
whom  he  received  it,  and  since  that  time  does  not  appear  to 
have  made  any  claim  under  it.  From  this  evidence  it  would 
have  been  competent  for  the  jury  to  infer  that  the  deed  vras 
returned  for  the  purpose  of  revesting  the  title  in  William 
Stevens.  Such  would  be  a  natural  inference  from  the  fact  of 
returning  the  deed,  and  the  conduct  of  the  parties  in  regard  to 
the  title  agrees  with  that  supposition. 

If  the  deed  had  been  canceled  with  the  intention  of  revesting 
the  title  in  the  gmntor,  it  would  have  had  that  effect  by  way  of 
estoppel.  The  grantee  having  put  it  out  of  his  power  to  pro- 
duce the  deed,  the  law  will  not  allow  him  to  introduce  second- 
ary evidence  in  violation  of  his  undertaking,  and  to  defeat  the 
fedr  intention  of  the  parties:  Tomson  v.  TFarc?,  1  N.  Hr  9;  Far- 
rar  v.  Farrar,  4  Id.  191  [17  Am.  Dec.  410]. 

Delivering  the  deed  back  into  the  hands  of  the  grantor,  with 
the  intention  of  revesting  the  title,  will  have  the  same  effect,  on 
the  same  principle.  This  puts  it  in  the  power  of  the  grantor 
to  cancel  or  destroy  the  deed,  or  what  is  in  effect  the  same 
thing,  to  detain  it  from  the  grantee.  In  neither  case  can  the 
grantee  produce  the  deed,  and  the  law  will  estop  him  in  both 
cases  to  give  secondary  evidence  to  defeat  the  intended  opera- 
tion of  his  act  in  returning  or  annulling  the  deed.  An  agree- 
ment to  cancel,  or  an  agreement  to  return,  is  not  sufficient;  it 
is  no  better  than  an  agreement  to  convey,  and  leaves  the  deed 
in  the  hands  of  the  grantee,  so  that  the  principle  of  estoppel 
can  not  be  applied. 

In  this  case,  returning  the  deed  operated,  if  such  were  the  in- 
tention, as  a  conveyance  to  William  Stevens  of  all  the  right 
that  Ebenezer  Stevens  had  under  the  deed,  which  was  all  the 
right  that  he  had  in  the  land,  and  would  transfer  his  share  in 
the  lease  and  rent  to  William  Stevens,  one  of  the  plaintifb,  as 
incident  to  the  reversion:  Shep.  Touch.  70. 

The  lease  to  the  defendants,  taking  it  to  be  valid  and  binding 
on  the  plaintiffs,  is  not  to  be  regarded  as  a  mere  personal  con- 
tract. It  was  a  demise  for  a  term  of  years,  and  conveyed  an  es- 
tate in  the  land.    The  rent  reserved  on  the  demise,  issued  out 
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of  the  land,  and  passed  with  it  by  a  conyejanee  of  the  land,  as 
incident  to  the  reversion. 

At  the  common  law,  on  the  feudal  idea  of  a  personal  relation 
between  landlord  and  tenant  that  could  not  be'  dissolved  with* 
out  mutual  consent,  an  assignee  of  the  lessor  was  not  allowed 
to  maintain  an  action  for  rent  against  the  tenant  without  an  at- 
tornment. By  statute  82  Hen.  Vill.,  c.  84,  the  tenant  was 
made  liable  to  pay  his  rent  to  the  assignee  of  the  reversion  with- 
out attornment.  It  was  held,  however,  that  this  statute  applied 
only  to  demises  by  deed.  But  the  statute  4  Anne,  c.  16,  sec.  9, 
gives  to  the  assignee  an  action  for  use  and  occupation,  in  case  of 
a  demise  without  deed,  though  there  has  been  no  attornment  of 
the  tenant:  Lwndey  v.  Hodgson^  16  East,  99;  Standen  v.  Chris- 
masy  10  Ad.  &  El.,  N.  S.,  189;  Peck  v.  Northrop,  17  Conn.  217. 

The  provisions  of  these  statutes  have  been  adopted  in  this 
state:  Pevidergael  v.  Young ,  21  N.  H.  284. 

The  facts  in  Standen  v.  Chrismas,  supra y  were  much  like  those 
of  the  present  case.  Standen  and  one  Bichardson  were  tenants 
in  common,  and  on  the  eighteenth  of  March,  1844,  Bichardson, 
without  the  knowledge  of  the  plaintiff,  leased  the  premises  to 
the  defendant  Chrismas,  by  writing,  not  under  seal,  for  one  year. 
In  the  first  half  of  the  year  Bichardson  sold  his  interest  in  the 
premises  to  the  plaintiff.  The  action  was  assumpsU  for  use  and 
occupation,  and  the  court  held  that  in  point  of  law,  under  stat- 
ute 11  Geo.  n.,  c.  19,  sec.  14,  which  has  been  adopted  in  this 
state,  the  occupation  was  by  permission  of  the  plaintiff:  Alton 
V.  Pickeringy  9  N.  H.  496. 

We  are  of  opinion  that  the  case  shows  evidence  competent  for 
the  jury  to  find  that  the  share  of  Ebenezer  Stevens  in  the  prem- 
ises was  assigned  during  the  term  to  William  Stevens,  one  of  the 
plaintiffs;  that  in  such  case  the  plaintiffs  might  recover  the  rent 
due  under  the  lease  without  attornment,  in  this  form  of  action, 
and  that  on  this  point  the  ruling  of  the  court  was  incorrect. 

If  Ebenezer  Stevens  had  any  interest  in  the  land,  he  was  ten- 
ant  in  common  with  the  plaintiffs,  and  without  authority  from 
them  could  only  lease  his  own  individual  share:  2  Oru.  495;  4 
Id.  84. 

There  may  be  cases  where  a  partner  would  have  power,  as 
such,  to  make  a  lease  of  land  binding  on  the  other  partners;  if 
so,  it  must  be  where  the  lease  is  made  in  the  prosecution  of  the 
partnership  business,  and  where  the  making  of  the  lease  was  in 
the  exercise  of  an  authority  necessarily  implied  from  the  nature 
and  object  of  the  partnership.     But  nothing  appears  here  from 
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which  it  can  be  inferred  that  this  was  such  a  lease:  StoiyonPart., 
sec.  94;  Coles  y.  Colea,  15  Johns.  161  [8  Am.  Dec.  231]. 

The  plaintiffs,  therefore,  as  to  their  individual  shares  in  the 
premises,  were  not  bound  by  this  lease  made  by  one  of  the  ten- 
ants in  common,  and  if  the  defendants  entered  and  claimed 
under  it,  they  could  not  discharge  themselves  from  the  plaint- 
iffs by  paying  the  rent  reserved.  But  the  defendants  could  not 
be  held  to  account  with  the  plaintiffs  as  tenants  in  common  in 
this  form  of  action,  and  the  notice  to  amend  the  declaration,  in 
order  to  bring  the  statement  of  the  plaintiffis'  case  within  the 
statute,  was  properly  rejected. 

On  the  motion  for  a  nonsuit,  the  court  ruled  that  there  was 
"  an  express  contract  with  the  plaintiffs  and  Ebenezer  Stevens, 
in  their  capacity  of  partners,  which  the  present  plaintiffs  dis- 
avow, and  deny  that  there  was  any  tenancy  under  it.  No  other 
contract  can  be  implied;  that  expressed  precludes  any  implied 
contract.  There  is,  then,  no  contract  between  the  parties,  and 
the  action  can  not  be  maintained.'' 

This  ruling  decided,  as  matter  of  law  in  the  case,  that  there 
was  a  special  contract  with  Stevens  and  the  plaintiffs;  that  the 
defendants  held  under  that  contract;  that  the  plaintiffs  could 
not  recover  under  it,  because  Ebenezer  Stevens  did  not  join  in 
the  suit;  that  no  other  contract  could  be  implied;  that  if  the 
defendants  did  not  hold  under  that  contract,  their  holding  was 
adverse  to  the  plaintiffs,  and  this  action  could  not  be  main- 
tained. 

Under  this  ruling,  so  far  as  it  may  be  material  to  the  case,  it 
must  be  taken  for  the  fact  that  the  lease  as  to  the  plaintiffs  was 
inoperative,  and  that  they  had  the  right  which  they  claimed  in 
their  written  notice  to  the  defendants  of  Januaiy  29, 1847.  It 
is  undoubtedly  correct  that  if  there  was  an  express  contract  in 
writing  with  the  plaintiffs,  under  which  the  defendants  entered 
and  held,  no  other  contract  with  them  could  be  implied.  But 
if  the  contract  made  in  the  name  and  behalf  of  the  plaintiffs 
was  unauthorized  by  them,  it  was  no  contract  of  theirs,  and 
they  could  be  no  way  affected  by  it,  unless  they  recognized  and 
ratified  it.  If,  after  the  defendants  entered  under  the  written 
contract  made  with  Stevens,  they  discovered  that  it  was  made 
without  authority  from  the  plaintiffs,  they  might  admit  the 
right  which  the  plaintiffs  claimed,  and  make  a  new  contract  with 
them,  express  or  implied.  If,  after  the  notice  which  the  de- 
fendants received,  they  had  said  to  the  plaintiffs.  We  acknowl- 
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edge  the  right  which  yon  claim,  and  shall  set  np  no  claim  under 
the  lease,  they  would  hold  under  the  plaintiffs  by  leave  and 
license  from  them,  and  would  be  bound  by  an  implied  contract 
to  pay  a  reasonable  rent.  If  Stevens  had  no  right  to  lease,  the 
defendants  were  not  obliged  to  wait  till  they  were  evicted  by 
virtue  of  judgment.  They  might  yield  to  a  paramount  title 
without  suit,  and  the  lessee  who  thus  jields  to  paramount  title 
without  suit  is  discharged  from  the  rent  reserved  on  his  lease: 
Loomia  v.  Bedel,  11  N.  H.  74;  FUchburg  Cotton  Mfg.  Co.  v.  Mel- 
ven,  15  Mass.  268.  Was  there,  then,  evidence  in  the  case  from 
which  the  jury  might  have  inferred  an  implied  contract  or 
understanding  that  the  defendants  were  to  hold  under  the 
plaintiffs?  or,  in  the  language  of  the  declaration,  that  the  de- 
fendants occupied  by  the  permission  of  the  plaintiffs?  r 

On  the  twenty-ninth  of  January,  1847,  the  plaintiffs,  signing 
their  names  as  individuals,  gave  the  defendants  a  written  notice, 
denying  the  right  of  Stevens  to  make  the  lease  or  any  other  dis- 
position of  the  premises,  insisting  on  their  right  to  turn  the  defend- 
ants out  forthwith,  and  also  giving  notice  that  they  should  insist 
upon  the  payment  of  such  rent,  issues,  and  profits  as  should  be 
received  by  the  defendants,  or  such  reasonable  rent  as  the  prop- 
erty was  worth  while  it  remained  in  their  hands.  The  substance 
of  the  notice  is,  that  the  plaintiffs  claim  the  right  to  turn  the  de- 
fendants out  immediately,  but  consent  that  the  defendants  may 
remain  in  until  farther  notice,  provided  they  will  admit  the  plaint- 
iffs' right  and  hold  under  them.  After  this  notice  the  defend- 
ants continued  in  possession,  making  no  objection  to  the  claim 
of  the  plaintiffs.  This  was  competent  evidence  tending  to  show 
that  the  defendants  consented  to  hold  under  the  plaintiffs.  II 
the  defendants  had  been  sued  in  trespass,  on  the  ground  that 
their  occupation  was  adverse  and  tortious,  this  proposition  and 
offer  of  the  plaintiffs,  and  the  continued  occupation  of  the  de- 
fendants, without  objection  to  the  plaintiffs'  claim  of  title,  would 
have  been  evidence  that  the  defendants  held  by  license  and  per- 
mission of  the  plaintiffs;  and  must  be  so  in  this  case.  The  con- 
duct of  the  parties  is  quite  consistent  with  this  view  of  the  case. 
The  plaintiffs  after  this  made  no  attempt  to  disturb  the  occupa- 
tion of  the  defendants;  the  defendants  remained  in  without 
objection,  and  £.  Stevens  has  made  no  claim  tmder  the  lease: 
Ibgg  V.  EUl,  21  Me.  529.  The  plaintiffs  offered  to  prove  that 
one  Band  acted  as  their  agent  in  the  subsequent  negotiations 
with  the  defendants  for  the  settlement  of  their  claim.     It  must 
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therefore  stand  as  if  the  plaintiffs  had  themselyes  called  on  th^ 
defendants  to  settle  with  them  for  the  rent,  and  the  defendants 
had  entered  into  negotiations  with  the  plaintiffs,  not  including 
StevenSy  to  settle  the  account,  agreeing  to  settle  with  the  plaint- 
iffs on  certain  terms  and  conditions.  After  notice  from  the 
plaintiffs  that  E.  Stevens  had  no  right,  and  that  they  would  not 
recognize  the  lease,  the  defendants  could  hardly  say  they  did 
not  understand  that  they  were  negotiating  with  the  plaintiflh, 
exclusive  of  Stevens;  at  least,  it  would  have  been  quite  compe* 
tent  for  a  jury  to  find  this  on  the  evidence  reported  in  the  case. 
If  the  plaintiffs  were  the  projier  parties  to  settle  with,  if  they 
were  the  proper  parties  to  demand  and  receive  the  rent  without 
suit,  they  were  certainly  the  proper  parties  to  recover  it  by  a 
suit.  I{  £.  Stevens  ought  to  join  in  the  suit  there  was  equal 
reason  for  his  joining  in  the  negotiations  for  a  settlement. 

The  offer  of  particular  terms  of  settlement,  made  in  the  course 
of  the  negotiation,  was  not  evidence  that  the  defendants  were 
liable  to  that  extent.  But  the  fact  that  the  defendants  negotiated 
with  the  plaintiffs  as  the  parties  entitled  to  demand  and  receive 
the  rent,  is  in  the  nature  of  an  acknowledgment,  to  use  the  lan- 
guage of  the  coturt  in  Turner  v.  Cameron  etc.  Railway y  20  L.  J., 
N.  S.,  Ex.,  71;  S.  C,  2  Eng.  L.  k  Eq.  342:  That  the  defendants 
*'  held  the  land  on  the  terms  of  paying  for  it.''  In  that  case  it 
is  said:  *'  When  they  were  called  on  for  compensation,  there  wad 
a  negotiation  between  the  plaintiff  and  the  defendants  for  the 
payment  of  the  compensation  of  the  whole.  That  is  evidence 
to  go  to  the  jury  that  the  defendants  held  the  land  upon  the 
terms  that  they  were  to  pay  for  it.  But  it  was  no  more  than 
evidence  to  go  to  the  jury,  and  if  my  brother  Williams  had  left 
the  question  to  the  jury,  there  would  have  been  no  ground  to 
disturb  the  verdict,  for.  there  certainly  was  evidence  to  go  to 
the  jury." 

In  this  case  the  evidence  was  not  conclusive  against  the  de- 
fendants, for,  though  they  may  have  held  the  land  as  trespass- 
ers and  wrong-doers,  adversely  to  the  plaintiffs,  yet  they  might 
negotiate  with  them  for  a  settlement,  though  there  had  been  no 
previous  undertaking  to  hold  under  the  plaintiffs.  The  evi- 
dence was,  however,  competent  as  tending  to  show  that  they  so 
held,  and  we  think  the  question  should  have  been  submitted  to 
the  jury,  as  was  held  in  Turner  v.  Cameron  etc.  Jtailioay,  tnipra. 

It  is  at  least  doubtful  whether  any  action  at  law  can  be  main- 
tained by  partners,  as  such,  for  the  rent  of  land.    They  can 
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have  no  legal  seisin  of  land  in  their  partnership  capacity;  and 
the  rent  issaes  out  of  the  land  as  incident  to  the  reversion. 
After  £.  Stevens  relinquished  his  claim,  the  premises  and  the 
rent,  under  the  lease,  belonged  to  the  plaintiffs,  and  not  to  the 
firm  of  Stevens,  Walker  &  Co.  The  plaintiffs  did  not  constitute 
the  firm  of  Stevens,  Walker  &  Co.,  and  they  could  not  sue  in 
that  capacity.  If  the  plaintiffs  can  recover  aside  from  the  lease» 
there  is  no  ground  to  maintain  that  their  action  should  have 
been  in  the  name  of  Stevens,  Walker  &  Co. 
The  verdict  must  be  set  aside. 


Dbolabatioks  or  Fosmeb  OwmsB,  Adkissibilitt  of,  to  Provx  Titlb: 
See  Settle  ▼.  Aluon,  52  Am.  Dec.  893;  WcrraU  v.  ParmeUe,  49  Id.  350,  and 
note. 

Right  to  Rxnt  Bssjebvxd  Passes  on  Ck>NVETAVox  of  land  to  the 
grantee:  Oibbons  ▼.  DUUngham,  50  Am.  Dec.  233;  ChUda  v.  Clark,  49  Id.  164. 

Action  roa  Uss  and  Oooitpation,  when  Lies:  See  the  note  to  I%tsger- 
aXd  T.  Beebe,  46  Am.  Dec.  285,  discussing  this  subject;  Hqffbir  v.  Demeni,  Id. 
028;  Eaetman  ▼.  Howard,  50  Id.  611. 

Real  Estate  Held  bt  Pabtnxbship  can  not  be  Alienated  bt  One 
of  the  partners  witnout  a  breach  of  trust,  unless  made  to  one  without  notice, 
actual  or  constructive,  of  such  trust:  Dyer  v.  Clark,  39  Am.  Dec  697. 

Tenant  in  Common  can  not  Ck)NVEY  uis  Co-tenant's  Lands  without 
authority  under  seal,  or  in  any  other  manner  than  a  stranger  might  do:  Blood 
V.  Goodrich,  24  Am.  Dec.  121;  see  also  KiUredge  v.  Proprietors,  28  Id.  296. 
The  principal  case  was  cited  in  DiUon  v.  Brown,  11  Gray,  180,  on  the  point 
that  one  tenant  in  common  could  not  grant  by  deed,  nor  demise  by  deed  or 
by  parol,  anything  more  than  his  individual  interest  in  the  estate,  unleM 
authorized  by  hii  co-tenants. 


Bailet  v.  Shaw. 

[24  Nxw  Hampsbibb,  297.] 

Common  Cabrieh  is  Competent  Witness  in  favor  of  the  person  employ. 
ing,  to  show  that  he  was  employed  to  transport  the  goods,  and  that  ha 
left  them  with  the  defendants. 

Agent  Interested  in  Event  of  Suit,  to  the  extent  of  a  reasonable  com- 
pensation for  his  services  as  agent,  is  rendered  competent  by  an  assign' 
ment  of  his  interest  to  the  plaintiff  for  a  proper  consideration. 

I#  Common  Carrier.  Sells  Goods  Intrusted  to  Him  for  conveyance, 
without  other  authority  than  that  which  he  has  as  carrier,  he  can  pass 
no  title,  though  he  sells  the  goods  for  a  fair  price  and  to  one  who  pur- 
chases in  good  faith. 

One  Who  Puts  It  out  of  Power  of  Owner  to  Show  Quality  and  value 

of  the  property  whoee  value  is  sought  to  be  recovered,  by  artifice  and 

concealment,  is  liable  for  the  value  of  the  best  quality  of  such  goods. 
Am.  Dao.  Vol.  LY~16 
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action  against  a  seller  for  negligently  patting  np  the  goods,  in  conse- 
qaence  of  which  they  were  lost. 

Tee  declaration  in  this  action  contained  two  counts:  the  first 
was  in  case,  and  alleged  that  the  plaintiff  purchased  a  certain 
amount  of  rum  from  the  defendants,  and  furnished  them  a  good 
cask  to  hold  it,  but  that  the  defendants  negligently  put  it  in  an 
old  leaky  cask,  in  consequence  of  which  the  rum  was  lost;  the 
second  count  was  in  trover,  and  was  for  the  value  of  one  hun- 
dred pounds  of  wool.  One  Walker,  a  common  carrier,  who 
had  been  employed  by  the  plaintiff  to  transport  the  wool  to  Port- 
land, Maine,  was  offered  as  a  witness  by  the  plaintiff.  The  de- 
fendants objected  to  his  testifying  because  he  had  a  direct  inter- 
est to  prove  the  delivery  of  the  wool  to  the  defendants  in  order 
to  discharge  himself,  but  the  court  overruled  the  objection.  The 
plaintiff  next  introduced  one  Bailey.  The  defendants  objected 
to  him,  because  he  was  the  agent  of  the  plaintiff,  and  interested 
in  the  event  of  the  suit  to  the  extent  of  certain  commissions, 
whereupon  the  agent  delivered  to  the  plaintiff  a  release  of  all 
his  claims  on  a  valuable  consideration.  The  court  then  admitted 
him.  Evidence  was  offered  which  showed  that  Walker  had  sold 
the  wool  to  the  defendants;  thereupon  the  court  instructed  the 
jury  that  although  Walker  was  a  common  carrier,  and  sold  the 
defendants  the  wool  as  such,  for  a  valuable  consideration,  with- 
out anything  to  indicate  who  owned  it,  and  that  the  defendants 
bought  bona  fide,  and  before  any  claim  was  made  by  the  plaintiff 
sold  it,  they  were  nevertheless  liable;  the  court  further  instructed 
that  if  the  defendants  prevented  the  plaintiff  from  showing 
the  quality  of  the  wool,  and  he  were  entitled  to  recover  its  value, 
they  might  award  the  plaintiff  the  price  of  the  best  quality  of 
wool;  and  also  charged,  in  substance,  that  if  the  plaintiff  was 
entitled  to  recover  for  the  rum,  the  price  of  the  goods  at  the 
place  of  delivery  was  the  measure  of  damages.  Verdict  for 
plaintiff;  the  defendants  moved  that  the  verdict  be  set  aside,  and 
that  a  new  trial  be  granted. 

Fletcher  and  Haywood,  for  the  plaintiff. 

Bums  and  Cooper,  contra. 

By  Court,  Bsll,  J.  It  is  the  constant  practice  to  admit 
agents  to  be  witnesses  for  their  principals  and  servants  for  their 
masters,  without  a  release,  though  their  evidence  may  tend  to 
discharge  themselves.    This  is  allowed  from  necessity  and  for 
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the  sake  of  trade  and  the  common  usage  of  businesB:  1  Phill. 
Ev.  146;  Strafford  Bank  v.  ComeU,  1  N.  H.  192;  Phelps  v.  Sin- 
clair,  2  Id.  554;  2  Bac.  Abr.  586. 

Where  the  claim  of  the  plaintifF  or  the  defense  rests  upon  any 
misconduct  or  failure  of  duty  of  the  agent  towards  his  employer, 
for  which  the  latter  would  be  answerable  over  to  third  persons 
and  the  agent  would  be  responsible  to  him,  the  evidence  of  the 
servant  or  agent  is  inadmissible  in  favor  of  his  employer  to  sup« 
port  such  claim  or  defense,  without  a  release:  1  Phill.  Ev.  147; 

1  Greenl.  Ev.  461;  2  Saund.  PI.  &  Ev.  737. 

It  does  not  appear  by  the  case  that  Walker,  the  common  car- 
rier, whose  testimony  was  objected  to,  was  called  to  show  any 
negligence  or  misconduct  on  his  part,  as  the  foimdation  of  the 
plaintiff's  action,  or  that  he  gave  any  such  testimony.  The  sub- 
stance of  his  evidence  was,  that  he  was  employed  to  transport 
the  wool  to  Portland,  and  there  left  it  with  the  defendants. 
Neither  does  the  case  show  that  the  defense  rested  upon  any 
misconduct  of  the  carrier  for  which  the  plaintiff  was  responsible. 
A.t  most,  it  tends  to  show  a  wrongful  sale  of  the  wool,  and  for 
that  the  plaintiff  is  in  no  wise  responsible. 

The  exception  taken  to  the  witness  was  founded  upon  the 
point  that  ''he  was  responsible  to  the  plaintiff  for  the  wool,'* 
and  not  that  he  had  been  guilty  of  a  wrong  for  which  the  plaint- 
iff was  responsible  and  the  witness  liable  over  to  him;  and  if 
this  had  in  the  progress  of  the  trial  proved  to  be  the  ^t,  it 
could  not  vitiate  a  ruling  correctly  made  at  the  time  upon  the 
point  then  made  and  upon  the  facts  then  before  the  court. 

It  is  said  that  this  case  comes  within  the  principle  stated  in 
WUliama  v.  LUOey  12  N.  H.  29,  thus:  '*  The  exception  to  the  rule 
by  which  agents  are  admitted  to  testify,  notwithstanding  they 
have  an  interest,  relates  to  general  agents  acting  in  the  ordinary 
course  of  business:  Green  v.  New  River  Co,,  4  T.  B.  589;  Noble 
v.  Paddock^  19  Wend.  457;  and  is  not  applicable  to  a  person 
«  iployed  as  agent  in  a  single  transaction :  Edmonds  v.  Lowe,  8 
Bam.  &  Cress.  407;  United  States  Bank  v.  Steams,  15  Wend.  314; 

2  Stark.  Ev.  753;  Bosc.  Ev.  86."  Though  it  would  seem  that 
this  exception  "  extends  in  principle  to  every  species  of  agency  or 
intervention  by  which  business  is  transacted/'  1  Greenl.  Ev. 
416,  it  is  not  easy  to  discover  a  reason  for  the  distinction  thus 
proposed  to  be  made  between  general  and  particular  agencies; 
and  the  distinction  is  to  be  traced  to  the  case  of  Edmonds  v. 
Lowe,  supra,  and  no  further.     It  is  not  necessary  to  discuss  the 
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quBstion  at  this  time,  because  the  agent  here  was  a  oommon 
<»mer,  the  verj  nature  of  whose  business  is  an  agency  for  all 
^ho  haye  occasion  to  employ  him.  It  does  not  appear  tliat  he 
was  ever  employed  by  this  plaintiff  upon  any  other  occasion; 
but  we  think  this  can  make  no  difference,  since  the  case  of  the 
common  carrier  is  the  case  always  put  in  illustration  of  the  rule 
that  an  agent  may  testify  though  he  is  interested:  1  Greenl.  Et. 
469,  460;  2  Saund.  PI.  &  Ev.  787;  2  Steph.  N.  P.  1746;  Barkm- 
▼.  Macrae,  8  Camp.  144;  1  Phill.  Ev.  146. 

Upon  the  testimony  of  Charles  Bailey,  it  might  seem  reason- 
able to  belieye  that  he  was  interested  in  the  event  of  the  suit  to 
the  extent  of  a  reasonable  compensation  for  his  services  as 
agent.  If  he  was  so,  the  assignment  of  his  interest  to  the 
plaintiff  for  a  proper  consideration  would  obviate  any  objection 
on  this  account:  1  Greenl.  Ev.  468;  1  Cowen  &  Hill's  Notes 
to  PhUl.  Ev.  91. 

The  charge  in  relation  to  the  sale  of  the  wool  by  the  earner 
was  correct.  If  a  common  carrier  sells  the  goods  intrusted  to 
him  for  conveyance,  without  other  authority  than  that  which  he 
lias  as  carrier,  he  can  pass  no  title.  Though  he  sells  the  goods 
for  a  fair  price  to  one  who  purchases  in  good  faith,  it  makes  no 
difference.  The  title  of  the  owner  is  not  affected  by  the  sale, 
and  the  purchaser  will  be  responsible  to  him  for  them:  Hartop 
V.  Hoare,  1  Wils.  8;  McCombie  v.  Davies,  6  East,  638;  Motvrey 
V.  Walsh,  8  Cow.  238;  Hoffman  v.  NohU,  6  Met.  68  [39  Am. 
Dec.  711];  GovUl  v.  EUly  4  Denio,  828;  Angell  on  Carr.,  sees. 
849  et  seq. 

The  principle  that  a  person  who  has  acquired  the  possession 
of  goods,  and  who  puts  it  out  of  the  power  of  the  owner  to 
show  the  quality  and  value  of  the  property  by  any  artifice  or 
concealment,  may  be  held  liable  for  the  value  of  the  best  qual- 
ity of  such  goods,  is  well  settled:  Clark  v.  MiUer,  4  Wend.  628. 
It  was  for  the  jury  to  judge  whether  the  plaintiff  was  prevented 
from  showing  the  quality  of  the  wool  in  this  case  by  any  con- 
duct of  the  defendants.  If  they  found  that  to  be  the  case,  the 
rule  was  proper. 

The  price  of  the  rum  at  the  place  of  deliveiy  was  the  true 
measure  of  the  damages  to  be  awarded  for  the  loss  of  the  rum. 
Substantially,  that  was  the  rule  laid  down  for  the  guidance  of 
the  jury  by  the  court  in  this  case:  Wailci7t;8on  v.  Laughton,  8 
Johns.  213;  Amory  v.  McGregor,  16  Id.  24  [8  Am.  Dec.  206]. 

Judgment  on  the  verdict. 
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Wnrar  Boka  Fmi  PiTBOHAflKB  Okts  Titije  NorwirHSXAiiDiNo  Tbub 
Ownxb's  Claim.— This  subject  is  discussed  at  length  in  the  note  to  WUl^ 
kun$  y,  MerU,  25  Am.  Dec.  604. 

Intk&bstxd  Wttnkssks  ark  Rkndkbju>  Compktxmt  bt  Relsasb  or 
THUB  Iktsrxst:  l^miih  v.  Detmie,  17  Am.  Dea  368;  Cook  y.  OrtuU^  16  Id. 
664;  Martin  v.  MeCord,  30  Id.  342;  bat  see  ffendenon  v.  XeiiH<,  11  Id.  733^ 
Faa  T.  CarpaUfT,  28  Id.  592. 

Thb  PBiyciP\L  CA8B  WAS  QUOTKD  wlth  approval  in  t^n  v.  VaU^o  St. 
Wharf  Co,,  7  Cal.  256,  on  the  point  that  an  agent  was  an  incompetent 
witness  for  the  master  without  a  release,  when  the  claim  was  founded  on 
the  misoovdpot  of  the  agent  towards  his  employer  forwhioh  thgtltttterwoulA 
be  respoD«''b)e  over  to  third  persons,  and  for  which  the  agent  would  hm 
respoiiB^>«V  kohim. 


CASES 


Uf  THE 


COURT  OF  CHANCERY 


Of 

NEW  JERSEY. 


King  v.  MnjiER. 

[4  Haush)'!  Okamoxbt,  U9.] 

BuiLDiNO  So  18  TO  Shut  UP  ALLEGED  Angiemt  Window  in  A  hoiiM  creoM 

on  th0  line  of  a  lot  will  not  be  enjoined. 
LoflB  ov  BiOBT  BY  Lapse  OF  TiM£  Can  only  be  where  the  one  against  whom 

the  time  is  mnning  haa  some  means  of  preventing  the  act  or  its  continii- 

anoe. 
RioHT  iKJuuons  TO  Akotheb's  Propebtt  oak  not  bb  AoQunucD  hy  a 

person  doing  and  continuing  an  act  on  his  property  which  he  had  a  right 

to  do. 

Bill  for  an  injunction  to  restrain  the  defendant  from  bo 
building  as  to  shut  up  a  window,  stated  to  be  an  ancient  win- 
dow, in  the  gable  end  of  the  complainant's  house,  built  on  the 
line  of  his  lot. 

A,  W,  Cutter,  for  the  complainant. 

By  Court,  Halsted,  Chancellor.  The  owner  of  a  lot  has  the 
election  to  build  on  it  as  he  pleases.  The  owner  of  the  adjoining 
lot  has  the  same  right.  If  the  one  who  builds  first  chooses  to 
build  on  the  line,  the  adjoining  owner  has  no  means  of  prevent- 
ing it;  and  has  no  means  of  preventing  the  continuance  of  the 
building  on  the  line.  Where  one  has  a  right  to  put  up  a  build- 
ing on  the  spot  where  he  erects  it,  and  to  continue  it  there,  and 
the  adjoining  owner  can  do  nothing  to  prevent  its  erection 
on  that  spot,  and  can  do  nothing  to  prevent  its  remaining 
there,  it  is  simply  absurd  to  say  that  the  latter  can  by  lapse 
of  time  lose  his  right  to  build  up  to  his  line.  The  loss  of 
a  right  by  lapse  of  time,  from  an  act  done  and  continued  bj 
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ftnother,  can  only  be  in  cases  where  the  party  against  whom 
the  time  is  running  has  some  means  of  preventing  the  act  or  its 
continuance.  Where  he  has  no  such  means,  he  is  in  no  default, 
and  can,  therefore,  lose  no  right.  And  a  person  by  doing  and 
continuing  an  act  on  his  property  which  he  has  a  right  to  do, 
and  which  another  has  no  means  of  preyenting,  can  acquire  no 
right  injurious  to  the  property  of  that  other. 
Motion  denied. 


Obstbuction  ov  Akcxsnt  Lightb:  See  Hobewn  y.  PUtenger^  32  Am.  Deo. 
112;  Pierre  t.  FemdUl^  46  Id.  673,  and  notes  thereto,  coUeotinK  the  prior 
caaes  and  considering  the  question;  and  see  also  LwingtUm  v.  Mayor  etc  oj 
New  Tork,  22  Id.  622.  The  principal  case,  and  the  previous  one  of  Bobeaon 
▼.  PiUenger,  eupra,  were  considered  in  Hay  den  v.  Dutcher^  31  N.  J.  Eq.  219- 
221,  where  it  was  held,  on  the  authority  of  the  former,  that  an  easement  of 
Kght  and  air  supplied  to  the  windows  of  one  person  from  the  premises  of  an- 
other can  not  be  acquired  by  a  mere  user  for  twenty  years  under  a  claim  of 
right.  Some  of  the  conclusions  arrived  at  by  the  chancellor  in  the  earlier 
case  of  Robeaon  v.  PUlenger  were  not  followed  by  the  principal  case;  the  vice- 
chancellor  saying,  with  reference  to  the  latter,  in  Ilayden  v.  ZhUehtr,  stipra. 
'*No  allusion  is  made  to  the  previous  case,  or  to  any  otlier  adjudication  or 
dictum,  nor  is  there  anything  in  his  opinion  which  will  justify  the  belief  that 
the  subject  was  at  all  considered  in  the  light  of  either  auteoedent  or  contem- 
poraneous investigations,  and  yet  the  opinion  presents  a  very  accurate 
epitome  of  all  the  decisive  considerations  which  have  induced  the  tribunals 
of  this  oountry  very  generally  to  repudiate  the  doctrine.'* 


Woodruff  v.  Johnson. 

[4  Halsted's  Gbamokjiv,  729.] 

Ciann  quk  Trust  can  not  Ckeatk  Trctst  in  his  Own  Favor  to  the 
prejudice  of  his  creditors,  by  investing  his  individual  property  in  a  build- 
ing on  the  land  held  iu  trust;  aud  the  rents  and  profits  of  such  building 
will  be  applied  in  satisfaction  of  the  creditors'  judgment. 

Bill  in  chancery  by  judgment  creditors  of  Seth  H.  Woodruff, 
a  cestui  que  trust  of  land,  praying  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  a  certain  building  erected  by  Wood- 
ruff on  the  land;  the  application  of  such  rents  and  profits  to  the 
payment  of  their  judgment;  and  an  injunction  against  the  tins- 
tees  receiving  the  same.  The  chancellor  granted  the  relief  as 
asked,  and  inserted  in  the  decree  that  the  rents  and  profits 
should  be  applied  to  the  payment  of  the  judgment  until  the 
same  should  be  satisfied.     Further  facts  appear  in  the  opinion. 

W,  Penmngion,  for  the  appellant. 

L,  O,  Orcver^  for  the  respondents. 


848  Woodruff  v.  Johkson.         [New  Jenej, 

Bj  Court,  Gbxen,  C.  J.  The  facts  in  this  case  are  not  dis- 
puted. The  premises  in  controversy  consist  of  a  house  and  lot 
in  the  city  of  Newark.  Obadiah  Woodruff,  by  his  will,  duly 
executed  to  pass  real  estate,  dsTised  the  lot  with  a  dwelling 
upon  it  to  trustees  in  trust  for  his  son,  Seth  H.  Woodruff  (the 
appellant),  for  his  life,  and  after  his  decease  in  trust  for  his  wife 
for  her  life,  and  then  in  trust  for  his  children  in  fee.  The  ap- 
pellant, after  the  death  of  the  testator,  having  come  into  the 
occupation  and  enjoyment  of  the  lot  under  the  will,  being  free 
from  debt,  erected  upon  a  part  of  the  lot  another  building 
with  his  own  funds.  With  the  assent  of  the'  trustees,  he  is  in 
the  possession  and  enjoyment  of  the  entire  property,  including 
as  well  the  house  and  lot  devised  by  his  father  as  the  house 
erected  by  himself.  Being  so  in  possession,  his  property  in  the 
house  erected  by  himself,  with  that  part  of  the  lot  upon  which 
it  was  erected,  was  levied  upon  and  sold  to  the  respondents,  by 
virtue  of  an  execution  at  law  issued  upon  a  judgment  recovered 
by  them  against  the  appellant.  The  respondents  setjk  by  their 
bill  to  have  the  rents  and  profits  of  the  house  and  lo^*  so  con- 
veyed to  them  applied  in  satisfaction  of  their  judgment. 

The  rule  is  well  settled  that  a  trust  estate  is  not  the  subject  of 
levy  and  sale  under  an  execution  at  law.  It  was  so  decided  by 
Chancellor  Yroom  in  DisborotLgh  v.  OiUcaU,  1  Sax.  298.  In  that 
decision  this  court  fully  concur.  It  is  equally  clear  that  the 
trust  created  by  the  testator  for  the  benefit  of  his  son  will  not 
be  interfered  with,  nor  the  trust  funds  diverted  from  their  desti- 
nation, for  the  payment  of  the  debts  of  the  cestui  que  tnuU, 
either  by  a  court  of  law  or  of  equity.  The  chancellor,  by  his 
decree,  has  not  contravened  that  principle.  On  the  contrary,  he 
clearly  recognizes  the  principle,  and  conforms  his  decree  to  its 
requirements,  by  directing  that  the  value  of  the  ground  rent  of 
the  land  upon  which  the  house  is  erected  may,  if  desired,  be 
ascertained,  and  that  sum  appropriated  in  pursuance  of  the 
trust.  There  is  no  diversion  of  any  part  of  the  trust  fund  from 
the  purpose  to  which  it  was  devoted  by  the  testator. 

The  only  question  involved  in  the  decision  and  appeal  is, 
whether  the  cestui  qus  trust  of  land,  the  trust  being  for  his  own 
benefit,  may  invest  his  individual  property  by  building  on  that 
land,  and  thus  create  a  trust  in  his  own  favor  of  his  individual 
property  to  the  prejudice  of  honest  creditors. 

It  was  said  in  argument  that  he  had  a  right,  when  out  of 
debt,  to  invest  his  money  for  the  benefit  of  his  wife  and  chil- 
dren.   Admit  that  he  may  do  so,  and  that  the  properly  thus  in- 
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Tested  will  inuie  to  his  wife  and  ohildren;  the  question  still 
semainB,  whether  he  may  lawfully  create  a  trust  fund  for  the 
benefit  of  himself  during  his  own  life  to  the  prejudice  of  his 
creditors.  From  the  language  of  the  first  section  of  the  sup- 
plement to  the  act  respecting  the  court  of  chancery,  E.  S.  921, 
it  results  by  fair  construction  if  not  by  necessary  implication 
that  such  trust  is  illegal.  Upon  broad  principles  of  equity  it 
can  not  be  sustained.  The  reasoning  of  the  chancellor  in  Dis- 
borough  v.  OuicaU,  supra^  clearly  indicates  his  opinion  that 
equity  would  relieye  against  so  palpable  a  fraud.  He  says:  "A 
contract  was  made  by  Outcalt  and  for  his  own  benefit,  but  he 
paid  no  part  of  the  purchase  money.  He  was  to  reside  there; 
he  had  the  management  of  the  property,  still  he  did  not  pay 
for  the  property,  nor  did  he  secure  the  payment.  His  creditors 
were  not  deprived  of  anything;  there  was  no  assignment  or 
transfer  of  property  out  of  his  own  possession  into  the  hands 
of  another  for  the  purpose  of  defeating  creditors."  And  upon 
this  ground  the  chancellor  held  that  the  court  could  not 
interfere. 

The  appellant  in  this  case  is  in  the  possession  of  the  land. 
He  is  entitled  to  the  enjoyment  of  it  for  his  life,  by  Tirtue  of 
ihe  devise.  The  decree  of  the  chancellor  does  not  disturb  his 
enjoyment  of  the  trust  estate.  It  leaves  the  said  fund  unim- 
paired. It  simply  secures  to  the  creditors  the  rent  of  the  house 
built  by  the  ce^ui  que  trust  with  his  individual  funds.  It  ap- 
propriates to  the  payment  of  the  debts  of  Seth  H.  Woodruff  so 
much  of  the  fund  held  in  trust  as  proceeded  from  the  debtor 
himself.  It  does  not  interfere  with  any  part  of  the  trust  which 
was  created  by  or  proceeded  from  the  will  of  Obadiah  Woodruff. 

There  is  a  clause  of  the  decree,  not  adverted  to  on  the  argu- 
ment, which  is  not  in  accordance  with  the  expressed  views  of 
the  chancellor.  The  decree  appropriates  the  rents  and  profits 
of  the  building  erected  by  the  cestui  que  trust  in  payment  of  the 
claim  of  the  complainants  until  the  claim  is  fully  satisfied.  By 
possibility  that  may  extend  beyond  the  life  of  Seth  Woodruff 
and  beyond  the  life  of  his  wife,  when  the  land,  would  become 
absolutely  the  property  of  his  children.  The  court  are  of  opin- 
ion that  the  decree  should  be  so  modified  as  to  guard  against 
that  contingency.  It  manifestly  was  not  contemplated  by  the 
chancellor,  and  was  probably  an  oversight  in  the  draft  of  the 
decree,  or,  like  the  clause  in  regard  to  the  ground  rent,  was  noi 
deemed  of  sufficient  importance  to  be  inserted. 

The  decree  should  be  affirmed,  but  without  costs. 
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JustioeB  Basdolph,  Oabpektbb,  and  OaDsv,  and  Judges 
SciuMOKy  BiSLBTy  PoBTBB,  and  MoCab^di,  conouned  in  thiB 
opinion. 

Justice  Nsnus  and  Judge  Sfbib  dissented. 

Decree  affirmed. 

iMTKKBBT  OV  CiSTDI  QUB  TbUST  IN  LaNDS,  WHETHER  SUBJECT  TO  EXECU- 
TION: See  Pritchard  y.  Brown,  17  Am.  Dec.  431;  Ooombt  t.  Jordan,  22  Id. 
236;  Skmte  y.  Harder,  24  Id.  427;  Bice  v.  BwtmU,  42  Id.  888,  and  the  notee 
thereto. 


Bbown  V.  Vandyke. 

fi  HALaZBD'l  Cbabosby,  795.] 

Suit  most  be  in  Name  or  Cobpobation,  and  can  not  be  maintained  in 
an  indiTidnal  atookholder's  name,  when  brought  to  compel  corporate  offi- 
cers or  agents  to  account,  or  for  misconduct,  except  where  justice  can  not 
otherwise  be  obtained,  and  where  the  directors,  officers,  and  managers, 
having  control  of  the  corporation  and  its  affiiira,  are  guilty  of  misconduct 
amounting  to  a  breach  of  trust. 

Individual  Stockholdeb  can  iiot  Maintain  Bill  in  his  Own  Naiu 
for  an  accounting,  against  corporate  officers  or  directors  liaving  control 
of  the  corporation,  charging  misconduct  or  illegality,  when  the  charges 
are  denied  in  the  answer,  and  are  not  supported  by  proof. 

Individual  Stockholdeb  can  not  Justift  Obiginal  Bill  in  his  Own 
Name  to  restrain  an  action  at  law  against  the  corporation,  on  the  ground 
that  a  bill  against  the  corporation  to  foreclose  a  mortgage,  intended  to 
secure  the  same  debt,  but  a  distinct  proceeding,  had  been  filed,  and  which 
he  had  been  permitted  to  answer. 

Settled  ob  Stated  Accounts  abe  Deemed  Conclusive  between  the  par- 
ties, unless  some  fraud,  mistake,  omission,  or  inaccuracy  is  shown;  and 
they  will  not  generally  be  opened,  but  at  most  only  liberty  granted  to 
surcharge  and  falsify,  unless  in  cases  of  apparent  fraud. 

Account,  to  be  Made  Stated  Account,  need  not  be  signed  by  the  par- 
ties; it  is  treated  as  being  a  stated  account  by  acquiescence,  under  ordi- 
nary circumstances,  between  merchants  at  home,  when  presented  and  no 
objection  made  thereto  after  the  lapse  of  several  poets. 

Bill  for  Genebal  Account  must  be  Amended  when  the  defendant  sets 
forth  a  stated  account. 

Statinu  Accounts  and  Calculating  Intebest  is  not  Usubious,  by  par- 
ties dealing  with  commission  merchants  agreeing  that  rests  shall  be  made 
quarterly. 

Bill  in  chancery  for  an  accounting,  and  to  restrain  an  action 
at  law.     The  facts  are  stated  in  the  opinion. 

G,  S.  Qreen  and  P.  D,  Vroom,  for  the  appellants. 

W,  Hoisted  and  O.  S.  McMed,  for  the  respondents 
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By  Court,  Elmbb,  J.  It  appears  by  the  pleadings  and  proofs 
in  this  cause,  that  prior  to  the  year  1842,  William  B.  Hanson,  of 
the  city  of  Philadelphia,  a  commission  merchant,  and  David  S. 
Brown,  also  a  commission  merchant  of  the  same  place,  were  the 
owners  of  a  cotton  mill  and  works  situate  in  South  Trenton, 
known  by  the  name  of  the  New  England  Mill,  and  which  they 
carried  on  for  some  time  as  i)artners.  On  the  fourth  of  March 
in  that  year  they  procured  from  the  legislature  of  New  Jersey 
an  act  incoiporating  the  New  England  Manufacturing  Company 
of  South  Trenton,  and  organized  the  said  company  in  the  month 
of  June.  The  stock  was  divided  into  one  hundred  and  twenty- 
eight  shares  of  five  hundred  dollars  each.  Hanson  and  Brown 
each  subscribed  for  sixty-two  shares,  the  remaining  four  shares 
being  placed  in  the  names  of  four  citizens  of  this  state,  who 
paid  only  a  nominal  sum,  and  were  only  nominal  stockholders,  to 
comply  with  the  law,  and  to  make  a  board  of  directors,  the  es- 
tablishment continuing  afterwards  to  be  owned  and  controlled, 
as  it  had  been  before,  by  Hanson  and  Brown,  although  profess- 
edly carried  on  under  the  name  of  the  incorporated  company. 

These  proceedings  were  a  veiy  thinly  disguised  evasion  of  the 
provisions  of  the  act,  and  did  the  claim  of  any  of  the  parties 
depend  upon  this  court  giving  their  sanction  to  them,  we  should 
without  hesitation  decline  to  do  so.  Parties  who  come  into  a 
court  of  equity  and  claim  its  aid  must  come  with  clean  hands. 
If  they  have  violated  the  letter  or  the  spirit  of  any  of  our  stat- 
utes, and  have  thus  got  into  difficulty,  they  can  not  be  relieved 
^y  our  tribunals,  but  must  be  left  to  reap  the  fruits  of  their  own 
wrong-doing. 

It  is  not  perceived,  however,  that  the  rights  of  any  of  the 
parties  in  this  case  depend  upon  the  regularity  of  the  incorpora- 
tion. Both  claim  it  to  be  a  regular  corporation,  and  must 
stand  or  fall  by  its  acts.  After  the  organization  of  the  company 
the  defendants,  composing  the  firm  of  David  S.  Brown  &  Co., 
acted  as  its  factors  and  agents  until  the  fall  or  winter  of  1845. 
They  made  the  requisite  advances,  and  received  and  sold  the 
products  of  the  mill.  At  that  time  the  firm  of  William  B.  Han- 
son &  Brother  became  the  factors  and  agents,  and  transacted 
the  business  until  the  sununer  of  1846,  when  they  failed,  and 
David  S.  Brown  &  Co.  again  became  the  factors,  and  so  con- 
tinued until  the  works  were  suspended  in  1848. 

When  the  commission  business  for  the  company  was  trans- 
ferred from  David  S.  Brown  &  Co.  to  William  B.  Hanson  & 
Brother,  the  accounts  of  the  said  David  S.  Brown  &  Co.  were 
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closed,  and  the  balance  fotind  to  be  due  them  by  the  company, 
amounting  to  one  thousand  five  hundred  and  ninety-fleven  dol- 
lars and  sixly-four  cents,  -was  settled  by  a  draft  of  tiie  company 
on  the  said  Hanson  &  Brother,  falling  due  December  81,  1846, 
which  was  duly  "paid  at  its  maturity. 

At  the  time  of  the  failure  of  Hanson  &  Brother,  or  shortly 
afterwards,  certain  drafts  drawn  by  the  New  England  Manufac- 
turing Company,  accepted  by  them,  and  discounted  by  one  of 
the  Trenton  banks,  were  dishonored,  and  it  became  neceseaiy 
to  make  some  provision  for  their  liquidation.  For  that  purpose, 
on  the  twenty-second  of  October,  1845,  by  mutual  arrangement 
between  Hanson  and  Brown,  and  for  the  accommodation  of  the 
company,  three  drafts  were  drawn  by  the  company  on  David  S. 
Brown  &  Co.,  payable  in  six,  eight,  and  twelve  months,  for  the 
aggregate  sum  of  sixteen  thousand  three  hundred  and  ninety- 
eight  dollars  and  one  cent,  which  the  said  David  S.  Brown  & 
Co.  accepted  and  paid.  At  the  same  time,  by  way  of  better 
securing  Brown  &  Co.,  in  case  they  should  have  to  pay  the 
drafts  out  of  their  own  funds,  a  bond  and  mortgage  was  made, 
purporting  to  be  by  the  company  to  S.  G.  Potts,  Esq. ,  for 
the  amount  of  said  drafts,  to  be  by  him  held  in  trust  for  the 
benefit  of  the  bank  discounting  the  drafts,  or  of  Brown  &  Co. 
if  they  paid  them. 

In  the  month  of  May,  1847,  William  B.  Hanson  transferred 
sixiy-two  shares  of  the  stock  of  the  company  to  the  complain- 
ant, retaining  to  himself  one  share  he  had  obtained  after  the 
original  organization  of  the  company,  which  said  sixty-two  shares 
are  held  by  complainant  as  collateral  security  for  money  due 
him  by  Hanson  &  Brother.  Afterwards,  in  the  month  of  March, 
1848,  Mr.  Potts,  by  direction  and  for  the  benefit  of  the  defend- 
ants, David  S.  Brown  &  Co.,  filed  a  bill  in  the  court  of  chan- 
ceiy,  to  obtain  a  foreclosure  and  sale  of  the  mortgaged  premises. 
Vandyke,  some  time  afterwards,  presented  a  petition  to  the  chan- 
cellor, alleging  that  the  aforesaid  mortgage  was  never  sanctioned 
by  a  legal  board  of  managers,  and  was  not  valid,  and  that  the 
company,  being  controlled  by  Brown,  would  make  no  defense. 
He  was  thereupon  permitted  to  appear  and  answer  the  mortgage 
bill  as  if  he  was  a  defendant.  Subsequently  a  suit  was  com- 
menced in  the  supreme  court  of  this  state,  by  David  S.  Brown 
&  Co.,  against  the  New  England  Manufacturing  Company,  to 
recover  the  amount  of  the  aforesaid  drafts.  The  case  now  be- 
fore us  was  then  commenced,  and  preliminary  injunction  issued, 
resizaining  the  proceeding  at  law. 
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The  bill  sets  forth,  among  other  things  not  necessary  to  be 
noticed,  most  of  the  foregoing  circumstances,  and  states  that 
although  the  said  David  S.  Brown  &  Go.  may  have  paid  the  said 
drafts  before  the  company  had  placed  money  or  funds  in  their 
hands  to  pay  the  whole  amount  of  money  therein  named,  yet 
the  complainant  doth  not  admit  that  the  company  is  indebted 
to  the  said  David  S.  Brown  &  Co.  in  the  amount  so  paid.  On 
the  contrary,  he  charges  that,  previous  to  the  maturity  of  said 
drafts,  they  had  received  large  sums  of  money,  and  had  at  the 
time  of  the  payment  thereof  a  large  amount  of  funds  belonging 
to  said  company,  which  ought  to  have  been  applied  to  the  pay- 
ment of  said  drafts,  and  which,  but  for  their  gross  negligence, 
they  might  have  so  applied.  He  further  states  that  the  said 
David  S.  Brown  &  Go.  had  made  unjust  and  illegal  charges  for 
commissions  and  interest  and  in  other  respects,  and  that  if  a 
fair  statement  and  settlement  of  the  accounts  between  the  said 
company  and  the  said  David  S.  Brown  &  Go.  can  be  had,  under 
the  direction  of  the  court,  and  all  improper  charges,  illegal  com- 
missions, and  usurious  interest  shall  be  stricken  from  the  accounts, 
and  all  just  allowances  made,  the  company  would  appear  to  be 
the  creditor  and  not  the  debtor  of  the  said  David  S.  Brown  & 
Go.  He  therefore  prays  that  an  account  may  be  taken,  and  an 
injunction  issue  to  restrain  the  said  David  S.  Brown  &  Co.  from 
prosecuting  their  suit  on  the  drafts,  and  make  the  individuals 
composing  the  said  firm,  and  the  New  England  Manufacturing 
Company  of  South  Trenton,  the  defendants.  To  this  bill  the 
said  individuals  put  in  their  answer,  the  incorporated  company 
not  appearing  or  answering,  and  a  replication  being  filed  and 
proofs  taken,  the  cause  was  brought  to  a  hearing. 

The  chancellor,  by  an  interlocutory  decree  made  on  the  twenty- 
ninth  day  of  November,  1851,  orders  that  it  be  referred  to  a 
master  to  take  a  mutual  account  of  all  the  dealings  and  transac- 
tions between  the  said  New  England  Manufacturing  Company  of 
South  Trenton  and  the  said  David  S.  Brown  and  others,  gives 
special  directions  to  disallow  certain  commissions,  and  also  cer- 
tain charges  for  short  measure,  and  to  continue  the  account 
down  to  the  commencement  of  the  suit  in  the  supreme  court, 
and  orders  that  the  injunction  formerly  granted  for  stay  of  th€ 
defendants'  proceeding  at  law  be  in  the  mean  time  continued, 
and  that  the  complainant  is  entitled  to  his  costs,  further  direc- 
tions being  reserved.  From  this  decree  the  aforesaid  individual 
defendants  appeal  to  this  court. 

It  is  insisted  by  the  appellants  in  their  petition  of  appeal,  that 
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upon  the  pleadings  and  evidence  the  court  ought  not  to  have 
decreed  that  it  be  referred  to  a  master  to  take  an  account;  and 
that  is  the  first  and  most  important  question  to  be  settled;  for 
if  the  case,  as  presented,  did  not  justify  the  reference  to  take  an 
account,  neither  did  it  justify  the  continuance  of  the  injunction^ 
but  the  bill  ought  to  have  been  dismissed. 

The  individual  defendants,  composing  the  firm  of  David  8. 
Brown  &  Co. ,  ordered  by  the  decree  to  render  an  account  of 
their  transactions  with  the  New  England  Manufacturing  Co., 
were  the  factors  and  agents  of  that  company,  and  the  complain- 
ant holds,  as  collateral  security  for  a  debt  due  to  him  by  Hanson 
&  Brother,  a  large  amount  of  its  stock.  It  is  undoubtedly  the 
general  rule  that  a  suit  brought  for  the  purpose  of  compelling 
the  ministerial  officers  or  agents  of  a  private  corporation  to  ac- 
count, or  for  misconduct,  must  be  in  the  name  of  the  corporation 
itself,  and  can  not  be  maintained  in  the  name  of  an  individual 
stockholder.  In  special  cases,  however,  where  justice  can  not 
be  otherwise  obtained,  and  where  the  directors,  officers,  and 
managers  having  the  control  of  the  corporation  and  its  affidra 
are  guilty  of  misconduct  that  amounts  to  a  breach  of  trust,  it 
will  be  permitted:  Forbes  v.  WhiUock,  3  Edw.  Ch.  446;  Hersey  v. 
Veazie,  24  Me.  9  [41  Am.  Dec.  364] ;  Angell  &  Ames  on  Corp. ,  sec. 
312.  Does  this  appear  to  be  such  a  special  case  ?  or  ought  it  to 
be  regarded  as  coming  within  the  general  rule  ?  All  the  charges 
of  misconduct  or  illegality,  in  reference  to  the  transactions  now 
in  question,  so  far  as  the  same  relate  to  the  officers  or  directors 
of  the  corporation  and  their  acts  as  such,  except  in  relation  to  the 
want  of  a  board  competent  to  execute  the  mortgage,  are  explicitly 
and  fully  denied  in  the  answer,  and  are  not  supported  by  any 
proof.  There  is  therefore  no  breach  of  trust  shown  on  the  part 
of  those  officers  and  directors  which  can  justify  an  account  upon 
a  bill  filed  by  a  single  stockholder. 

But  it  is  now  insisted,  on  the  part  of  the  complainant,  that 
the  filing  of  the  bill  against  the  company  to  foreclose  the  mort- 
gage, and  the  permission  given  him  to  answer  that  bill,  put  the 
court  in  full  possession  of  the  case  and  precluded  the  suit  at 
law  on  the  drafts.  Admitting  the  propriety  and  regularity  of 
that  permission,  for  which  there  seems  to  be  no  precedent,  and 
which  was  certainly  very  questionable,  it  is  difficult  to  perceive 
bow  the  pendency  of  the  proceedings  on  the  mortgage  can  jus- 
tify this  suit.  The  bill  in  this  case  is  an  original  bill,  and  not  a 
cross  or  supplemental  bill;  and  although  the  suit  at  law  is  to 
recover  the  same  debt  intended  to  be  secured  by  the  mortgage, 
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the  prooeedingB  are  altogether  distinct  and  independent.  If  the 
company  has  an  equitable  defense  against  the  payment  of  the 
drafts  which  it  can  not  have  the  benefit  of  at  law,  it  is  entitled 
to  file  a  bill  to  obtain  it;  but  it  is  no  justification  of  a  bill  for 
such  relief  on  the  part  of  an  individual  stockholder  that  he 
was  permitted  to  defend  a  suit  in  chanceiy,  against  the  corpora- 
tion, to  foreclose  a  mortgage.  That  suit  is  entirely  in  the  power 
of  the  parties  who  instituted  it,  and  may  be  continued  or  aban- 
doned at  their  pleasure. 

The  objection,  then,  that  this  complainant  has  no  right,  un- 
der the  circumstances  of  this  case,  to  ask  for  the  account  ordered, 
seems  fatal  to  the  decree.  But  if  that  objection  was  out  of 
the  way,  let  us  see  whether  the  facts  disclosed  by  the  pleadings 
and  proofs  will  justify  an  account.  It  appears  that  during  the 
agency  of  David  S.  Brown  &  Co.,  from  the  organization  of  the 
incorporated  company  to  the  close  of  the  year  1845,  when  Han- 
son &  Brother  became  the  factors  and  agents,  accounts  of  sales 
and  accounts  current  were  regularly  furnished  by  them  to  the 
treasurer  of  the  company  at  short  intervals.  And  not  only  were 
the  accounts  thus  furnished,  but  the  balance  then  due  was  actu- 
ally settled  and  paid  to  them,  by  a  draft  of  the  company,  drawn 
on  Hanson  &  Brother,  and  duly  honored.  No  doctrine  of 
equity  is  better  established  than  that  it  is  a  good  bar  to  a  suit 
for  account  that  the  parties  have  already  in  writing  stated  and 
adjusted  the  items  of  the  account  and  struck  the  balance.  And 
much  more  will  a  settled  account  be  deemed  conclusive  between 
the  parties,  unless  some  fraud,  mistake,  omission,  or  inaccuracy 
is  shown;  and  in  cases  of  settled  accounts  the  court  will  not 
generally  open  the  account;  but  will  at  most  only  grant  liberty 
to  surcharge  and  falsify,  unless  in  cases  of  apparent  fraud: 
Story's  Eq. ,  sec.  527. 

Hanson  &  Brother  were  the  factors  and  agents  of  the  com- 
pany from  the  latter  part  of  1845  until  June,  1846,  when  they 
failed,  and  the  drafts  in  question  were  drawn  and  accepted,  to 
provide  for  liabilities  they  had  failed  to  meet.  The  accounts  of 
David  S.  Brown  &  Co.,  from  that  renewal  of  their  agency  in 
184G  until  its  close  in  1849,  and  now  in  evidence,  show  a  large 
balance  due  to  them  over  and  above  the  drafts.  They  were 
made  out  in  the  mode  previously  practiced  and  settled,  and  were 
from  time  to  time  delivered  to  the  officers  of  the  company. 
These  accounts  were  not,  like  those  previously  rendered,  settled 
and  i>aid,  but  they  were  stated  accounts,  which  the  officers  of 
the  company  had  ample  time  and  opportunity  to  examine,  and  to 
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whioh  tliey  never  objected.  In  order  to  make  an  aooount  a 
stated  account,  it  is  not  necessazy  that  it  should  be  signed  by  the 
parties.  Between  merchants  at  home,  an  account  which  has 
been  presented,  and  no  objection  made  thereto  after  the  lapse 
of  several  posts,  is  treated,  under  ordinary  circumstances,  as 
being,  by  acquiescence,  a  stated  account:  Story's  Eq.,  sec.  526. 
And  it  is  to  be  remarked  that  the  complainant  was  himself 
elected  a  director  in  July,  1848,  until  after  the  close  of  the 
agency  of  Brown  &  Co.,  if  he  be  not,  as  it  would  seem,  a  direc- 
tor to  this  day.    At  a  meeting  of  the  directors,  held  in  January, 

1848,  it  was  ordered  by  the  board  that  a  statement  of  the  amount 
of  capital  paid  in,  and  the  amount  of  all  existing  debts  due  from 
the  company,  should  be  published  in  conformity  with  the  char- 
ter, and  such  a  statement  was  accordingly  made,  signed  and 
sworn  to  by  Hanson,  as  president,  and  two  of  the  directors,  in- 
cluding, as  it  is  evident,  the  balance  appearing  to  be  due  to 
David  S.  Brown  &  Go.  upon  the  accounts  previously  rendered. 
The  same  debt  was  again  reported  to  the  board  in  February, 

1849,  and  together  with  the  debt  included  in  the  drafts,  and 
several  other  debts  to  other  persons,  appears  in  the  regular  min- 
utes of  that  meeting. 

It  is  the  settled  rule  of  courts  of  equity,  that  where  a  plaintiff 
files  a  bill  for  a  general  account,  and  the  defendant  sets  forth 
a  stated  one,  the  plaintiff  must  amend  his  bill,  because  a  stated 
account  is  prima  facie  a  bar,  until  the  particular  errors  in  it  ore 
assigned:  Dawson  v.  Dawson,  1  Atk.  1;  Story's  Eq.  PL, sec.  798. 
In  this  case,  stated  accounts  are  set  forth  in  the  answer,  and  are 
shown  in  evidence.  The  special  and  particular  errors  of  those 
accounts  are  not  made  the  subject  of  the  bill  or  of  the  decree. 
The  order  of  the  chancellor  is,  not  that  the  master  correct  spe- 
cific errors,  but  that  he  make  a  general  and  new  account  of  all 
the  dealings  between  the  parties.  This  is  manifestly  unjust,  in 
a  case  where  it  appears  that  regular  accounts  were  rendered  ac- 
cording to  the  previous  usage,  to  which  no  objections  were  ever 
made,  and  which  were  not  only  tacitly  acquiesced  in,  but  were 
in  the  most  distinct  and  formal  manner  recognized  as  correct  by 
the  directors,  at  regular  meetings  of  the  board. 

Even  if  the  bill  had  pointed  out  specific  errors,  the  evidence 
does  not  warrant  opening  the  accounts.  Adopting  the  language 
of  the  chancellor,  WUde  v.  Jenkins,  4  Paige,  495,  **  the  modes  of 
keeping  accounts  are  so  various  that  it  is  difficult  for  third  per- 
sons to  understand  them,  in  many  cases,  with  all  the  lights  which 
the  evidence  in  a  cause^can  throw  upon  recent  transactions.    The 
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practice  of  opening  aoconnts,  therefore,  which  the  parties  who 
could  best  understand  them  have  themselyes  adopted,  is  not  to 
be  encouraged.  And  it  should  never  be  done  upon  a  mere  alle- 
gation of  errors,  supported  by  doubtful  or  even  by  probable 
testimony  only;  especially  where  the  parties  to  the  settlement 
stood  upon  terms  of  perfect  equality,  so  that  there  could  be  no 
pretense  of  fraud  or  imposition  practiced  by  one  party  upon  an- 
other." 

According  to  the  allegations  of  the  bill  itself,  David  S.  Brown 
and  William  B.  Hanson  were  in  point  of  fact  the  joint  and  equal 
owners  of  the  stock  of  the  company,  which  was  carried  on  for 
their  mutual  benefit,  and  so  continued  until  the  transfer  of  the 
sixty-two  shares  to  complainant;  and  they  were  both  at  the  head 
of  commission  houses  in  Philadelphia,  and  had  at  different 
periods  transacted  the  business  of  the  company  as  its  factors 
and  agents.  No  fraud  or  collusion  between  them  is  alleged. 
Both  parties  therefore  stood  on  perfectly  equal  terms,  so  that 
after  the  accounts  in  question  were  submitted  to  the  scrutiny  of 
the  latter,  and  after  he  had  in  the  most  formal  manner  sanctioned 
them  as  correct,  and  the  board  of  directors  at  a  regular  meeting 
had  done  the  same  thing,  and  caused  the  balance  due  to  be  en- 
tered on  their  book  of  minutes,  as  an  acknowledged  debt  of  the 
company,  it  would  be  contrary  to  the  plainest  principles  of 
equity  to  permit  them  to  be  treated  as  open  accounts,  or  to  open 
them  for  readjustment,  in  the  total  absence  of  testimony  show- 
ing fraud  or  concealment. 

The  objections  urged  against  various  items  of  the  account 
are  in  fact  shown  to  be  without  foundation.  Up  to  the  settle- 
ment in  December,  1846,  we  consider  them  finally  settled  by 
the  parties.  Those  delivered  subsequently  to  that  time  are  made 
out  in  the  same  manner  and  upon  the  same  principles.  The 
mode  of  calculating  interest,  the  charges  of  two  and  one  half 
per  cent,  commissions  on  sales  of  ^oods  sent  to  Boston  and 
New  York,  the  charges  for  printing  some  of  the  cloth,  and  the 
charges  for  short  measure,  are  all  the  same  in  the  accounts  prior 
to  1845  as  in  those  after  that  date.  It  is  not  proved,  nor  indeed 
is  it  alleged,  that  any  change  was  made  in  the  mode  of  transact- 
ing the  business,  or  that  David  8.  Brown  &  Co.  were  ever  notified 
by  Mr.  Hanson  while  he  owned  the  stock,  or  by  the  complain- 
ant after  it  was  transferred  to  him,  that  their  previous  mode  of 
managing  the  business  and  stating  the  accounts  was  objected  to. 
Under  such  circumstances,  they  were  warranted  in  going  on  am 
they  had  done. 
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Much  was  said  on  the  argument  about  the  importance  of  th6 
principles  involyed,  and  the  necessity  of  protecting  the  manufac- 
turing interests  of  this  state  against  the  illegal  and  unconscien- 
tious charges  of  commission  merchants  in  the  neighboring 
cities,  which,  it  was  said,  commonly  swallow  up  all  the  gains  of 
the  manufacturer,  and  involve  him  in  ruin.  The  rests  at  irreg- 
ular intervals,  averaging  about  once  in  three  months,  are  said 
to  compound  the  interest,  and  to  be  unjust  and  illegal.  The 
practice  adopted  in  many  cases,  of  converting  the  printing 
cloths  into  finished  prints,  at  works  in  the  neighborhood  in 
Philadelphia,  at  the  expense  of  the  company,  and  of  sending 
some  of  them  for  sale  to  other  commission  houses  in  Boston 
and  New  York,  at  an  additional  charge  of  two  and  one  half  per 
cent,  for  commissions,  are  urged  to  be  contrary  to  the  duty  of 
a  factor,  and  therefore  illegal.  All  this  may  be  true,  and,  when 
a  proper  case  arises,  may  require  the  decided  disapprobation  of 
the  court. 

But  business  men  must  be  allowed  to  make  their  own  bargains; 
and  when  they  do  so  understandingly,  and  are  not  entrapped  or 
deceived,  their  bargains  must  be  enforced.  If  the  parties  dealing 
with  commission  merchants  agree  that  rests  shaU  be  made 
quarterly,  it  has  long  been  settled  that  such  a  mode  of  stating 
accounts  and  calculating  interest  is  not  usurious,  but  is  perfectly 
legal.  A  factor  to  whom  goods  are  sent  for  sale  is  undoubtedly 
bound  to  follow  the  instructions  of  the  owner,  or  in  the  absence 
of  instructions  to  sell  them  according  to  the  usage  of  trade  in 
similar  cases.  But  if  the  owner  instructs  him  to  alter  or  improve 
the  articles  sent,  before  he  sells  them,  or  to  send  them  to  another 
market  at  his  discretion,  then  it  is  perfectly  legal  for  the  factor 
to  do  so,  and  the  owner  is  responsible  for  the  additional  expense 
and  charges. 

There  is  here  the  most  ample  evidence  that  the  practices  now 
complained  of  had  been  common  from  the  commencement  of 
the  business,  and  had  been  adopted  and  approved  by  the  com- 
pany. To  sanction  them  is  only  to  sanction  its  free  agency,  in 
matters  the  effect  of  which  on  their  interests  the  officers  and 
stockholders  were  much  more  competent  to  judge  than  any  other 
person.  Whether  they  were  in  fact  such  as  produced  loss  does 
not  appear,  for  it  may  be  that  no  other  house  would  have  trans- 
acted the  business  on  terms  equally  beneficial.  But  whether 
they  were  favorable  or  unfavorable,  it  is  now  too  late  to  inquire. 
Every  presumption  is  in  their  favor.  A  case  in  which  the  parties 
interested  stood  upon  a  more  perfect  equality,  or  had  better 
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opportunitieB  of  judging  what  was  most  for  their  interest,  can 
seldom  occur. 

Upon  every  yiew  of  this  case,  we  are  of  opinion  that  the  decree 
is  erroneous  and  that  it  should  be  reversed,  and  the  case  sent 
back  to  the  court  of  chanceiy,  with  instructions  to  dissolve  the 
injunction  and  dismiss  the  bill  with  costs.  The  costs  in  this 
court  to  be  borne  by  the  respective  parties. 

The  decree  of  the  chancellor  was  unanimously  reversed. 


Individual  Stockholdkb's  Right  to  Maintain  Action  against  Om- 
CKRS  OR  Aobnts  OF  CORPORATION  for  acts  of  negligence  or  misfeasance: 
Heraey  v.  Veaasie,  41  Am.  Dec.  364,  and  note;  Smith  v.  Burd,  46  Id.  690; 
Hodges  y.  New  England  Screw  Co,,  53  Id.  624,  and  note,  where  the  subject  is 
diBcnssed  at  length. 

Stated  Aooount  is  Conglusivb  until  leave  is  given  to  surcharge,  falsify, 
or  open  it:  Union  Bank  v.  Knapp,  15  Am.  Dec.  181.  If  a  party  has  acknowl- 
edged the  correctness  of  an  acconnt,  he  is  not,  however,  estopped  from  show- 
ing that  the  acknowledgment  was  founded  on  a  mistake,  and  that  the  account 
is  not  correct:  Dichemon  v.  Naih,  2  Id.  725.  Where  an  account  has  been 
settled,  a  balance  struck,  and  security  given  for  its  payment,  a  party  com- 
plaining of  fraud  or  mistake  must  allege  it  specially,  and  prove  the  allegation, 
before  a  court  will  allow  him  to  unravel  it:  Langdon  v.  Boone's  AdnCr,  41 
Id.  60. 

Signature  or  Parties  Unnxorssart  to  Make  Aooount  Stated  Account: 
FSreeman  v.  Howell,  50  Am.  Dec.  561. 

Account  Rendered  Deemed  Account  Stated,  if  no  objection  is  made 
thereto  within  a  reasonable  time:  Langdon  v.  Boane*s  Adm*r,  41  Am.  Dec.  60; 
Freeman  v.  Howell,  50  Id.  561.  What  Is  a  reasonable^  time  is  determined  by 
reference  to  the  relations  of  the  parties,  or  the  usual  course  of  business  of  the 
particular  class  of  persons  concerned:  Freeman  v.  Howell,  supra, 

WsAT  Transaotionb  are  Usurious:  See  note  to  Davis  v.  Qarr,  pom. 
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[8  Zabbukxx,  160.] 

JmMMXNT  Dbbtob  can  not  bk  Held  as  Garnishee  of  Judomsnt  Cbxd- 
ttob;  and  this  principle  applies  with  peculiar  force  to  judgments  reoov* 
ered  in  another  state. 

Oabnishsk  mat  Object  that  Debt  is  not  Subject  to  Attachment  in 
his  hands,  after  pleading  that  he  is  not  indebted  to  the  defendant  in  at- 
tachment, where  the  service  of  attachment  and  jadgment  fonnded 
thereon  are  void. 

SoiBE  FACIAS  against  the  defendant,  as  garnishee.  The  plaint- 
iff had  sued  out  a  writ  of  attachment  against  one  Philip  H. 
Hoenes,  by  virtue  of  which  the  sheriff  had  returned  that  he  had 
"  attached  the  said  Philip  H.  Hoenes  by  a  certain  judgment 
debt  in  the  hands  of  Goetleb  Zimmerman."  Judgment  having 
been  obtained  against  the  defendant  in  attachment,  a  sdre/acioB 
was  issued  against  Zimmerman,  as  garnishee,  who  appeared  and 
pleaded  that  he  did  not  owe  such  defendant;  but  on  the  trial, 
the  plaintiff  produced  the  exemplified  copy  of  a  judgment  ob- 
tained by  Hoenes  against  Zimmerman  in  the  district  court  of 
the  city  and  county  of  Philadelphia,  state  of  Pennsylvania. 
The  court,  however,  ordered  the  plaintiff  to  be  nonsuited,  being 
of  the  opinion  that  a  judgment  obtained  in  another  state  could 
not  be  attached  in  New  Jersey,  and  that  the  sheriff's  return  did 
not  suficiently  set  out  and  specify  the  debt  attached.  Errors 
were  assigned  and  exceptions  taken  to  the  opinion  of  the  court. 

Dudley y  for  the  plaintiff  in  error. 

Mulford,  for  the  defendant  in  error. 

By  Court,  Gbeen,  C.  J.  The  material  question  presented  for 
consideration  in  tJiis  case  is,  whether  a  judgment  recovered  in 
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another  state  can  be  attached  under  the  law  of  this  state  for  the 
relief  of  creditors  against  absent  and  absconding  debtors.  The 
language  of  the  statute  is  sufficiently  comprehensiye  to  include 
eveiy  species  of  indebtedness.  By  the  writ,  the  sheriff  is  com* 
manded  to  attach  the  rights  and  credits  of  the  debtor;  and  upon 
the  scire  faciaa  against  the  garnishee  he  is  to  plead  ''  that  he 
was  not  indebted  to  the  defendant."  But  notwithstanding  the 
comprehensiye  phraseology  of  the  act,  it  is  well  settled  that  all 
rights  and  credits  are  not  the  subject-matter  of  attachment. 
Thus,  prior  to  the  recent  enactment,  it  was  held  that  a  personal 
legacy  was  not  liable  to  attachment;  partly  because  it  was  not 
a  common-law  right,  but  mainly  because  the  executor,  if  made 
a  garnishee  in  attachment,  would  be  compelled  to  make  pay- 
ment without  the  indemnify  of  a  refunding  bond:  Thoni  t. 
Wrighiy  4  Halst.  116,  note;  Woodward  v.  Woodward,  Id.  118  [17 
Am.  Dec.  162].  So,  also,  it  has  been  held  that  a  salary  due  to 
A  public  officer  in  the  hands  of  the  state  treasurer  is  not  liable 
to  attachment;  because  the  state  might  thus  be  compelled  to 
(become  a  party  defendant  at  the  suit  of  a  private  individoaL 

V.  Davies,  decided  in  this  court  at term  18 —  [not 

reported].  Nor  can  money  paid  into  court  or  to  the  sheriff  be 
attached  while  in  the  hands  of  the  officer,  upon  considerations 
of  public  policy:  Com.  Dig.,  Attachment,  D;  Mo88  y.  Clarke,  1 
Dall.  354. 

The  argument,  therefore,  drawn  from  the  comprehensiye 
phraseology  of  the  act  is  by  no  means  oonclusiye.  The  statute 
must  be  so  construed  as  not  only  to  promote  the  benefit  of  the 
creditor,  but  the  advancement  of  justice  and  the  protection  of 
the  just  rights  of  the  debtor  and  of  the  garnishee.  There  are 
cogent  considerations  founded  both  on  the  due  administration 
of  justice  and  on  the  protection  of  the  rights  of  the  debtor  and 
garnishee,  against  the  liabilities  to  attachment  of  judgment  debts. 

The  statute  manifestly  contemplates  a  power  in  the  garnishee 
to  withhold  the  payment  of  the  debt  from  his  creditor  upon  be- 
ing served  with  the  attachment,  and  a  power  of  defending  him- 
self against  the  claim  of  his  creditor  after  payment  under  the 
attachment.  It  never  could  have  been  designed  to  subject  him 
to  the  liability  of  twice  paying  the  debt,  or  to  deprive  him, 
after  paying  the  debt  under  the  attachment,  of  a  legal  defense 
to  the  claim  of  his  creditor.  The  whole  design  of  the  statute, 
in  this  respect,  is  to  place  the  attaching  creditors  in  the  place  ol 
the  original  creditors  of  the  garnishee.  And  hence  the  attach* 
ment  is  a  good  plea  to  an  action  for  the  recovery  of  the  debt. 
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But  if  ihe  debt  be  attaobed  after  judgment,  wbat  protection 
lias  the  gamisbee  agamst  tbe  judgment  or  the  claim  of  the  at- 
taching creditor?  His  property  is  liable  to  immediate  seizure 
and  sale  under  the  execution  upon  the  judgment,  while,  at  the 
same  time,  he  is  made  liable  for  the  amount  of  the  judgment  to 
the  attaching  creditor.  If  it  be  said  that  the  court  will  exercise 
its  controlling  power  to  prevent  such  injustice,  the  answer  is, 
that  even  when  the  judgment  is  in  one  of  the  courts  of  this 
state,  the  levy  and  sale  may  be  made  at  a  time  when  the  court 
can  not  exercise  its  controlling  power.  And  when  the  judgment 
is  recovered  in  another  state,  we  have  no  ground  for  assuming 
that  the  court  will  stay  the  execution  of  its  process  on  account 
of  an  attachment  issued  here.  I  know  of  no  rule  of  law,  no 
consideration  of  policy  or  courtesy,  which  would  or  ought  to 
induce  any  court  of  Pennsylvania  to  suspend  its  process,  and  to 
withhold  from  one  of  its  own  citizens  the  recovery  of  a  debt 
adjudged  to  be  due,  because,  after  the  recovery  of  the  judgment 
the  debt  has  been  attached  under  the  process  of  this  state. 
When  the  attachment  is  levied  before  the  commencement  of  the 
suit  against  the  garnishee,  then  a  different  principle  applies, 
and  the  legal  process  of  another  state  will  be  respected. 

Upon  a  question  of  conflict  of  jurisdiction,  it  is  clear  that  the 
court  which  first  acquires  jurisdiction  of  the  subject-matter  of 
controversy  is  entitled  to  exercise  it,  and  to  enforce  the  execu- 
tion of  its  own  judgment.  If  the  court  in  Pennsylvania  permit 
the  attachment  to  supersede  the  execution,  it  would  in  effect 
permit  the  process  of  the  courts  of  this  state  to  interfere  with 
the  execution  of  its  own  judgment.  It  is  obvious,  moreover, 
that  if  executions  may  thus  be  arrested,  it  would,  in  respect  to 
judgments  in  this  state,  as  well  as  elsewhere,  present  a  ready 
mode  of  embarrassing  the  administration  of  justice  and  delaying 
the  process  of  the  courts. 

If  the  garnishee  in  this  case  be  held  liable  to  the  attaching 
creditor,  and  be  compelled  to  pay  the  debt  here,  I  see  no  legal 
protection  that  he  has  against  an  execution  upon  the  judgment 
in  Pennsylvania.  To  this  burden  the  garnishee  should  not  be 
exposed. 

This  view  of  the  case  is  fully  sustained  by  the  authorities. 
Iso  case  has  been  referred  to,  none  is  known  to  exist,  to  sustain 
tbe  position  that  a  judgment  debt  is  liable  to  attachment.  The 
aathorities  are  clear  against  the  position. 

A  debt  recovered  by  judgment  at  Westminster  can  not  be 
attached  under  the  custom  of  London:  Sir  John  Parrots  Case, 
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Cro.  Eliz.  68;  Kerry  y.  Bower ^  Id.  185;  Com,  Dig.,  Attachment, 
D. 

Nor  money  directed  to  be  paid  by  a  master's  allocatur,  or 
awarded  under  a  mle  of  court,  which  is  in  the  nature  of  a  judg- 
ment: Gojppel  Y.Smiih,  4  T.  B.  812;  Grant  y.  Hdwding,  Id.  813, 
note.  And  the  reason  assigned  is,  that  the  party  has  then  no 
time  to  plead  it:  2  Bac.  Abr.  260,  Customs  of  London,  H  1. 
In  Franklin  t.  Ward,  8  Mason,  136,  Stoiy,  J.,  held  that  a  judg- 
ment debt  on  which  execution  may  presently  issue  is  not  liable 
to  be  attached  under  the  foreign  attachment  act  of  Ehode  Island. 

So  the  supreme  court  of  Massachusetts  have  uniformly  held 
that  a  debt  upon  which  judgment  has  been  recoyered,  or  against 
the  rceoyeiy  of  which  the  law  furnishes  no  defense,  is  not  liable 
to  attachment  in  the  hands  of  the  debtor  under  the  laws  of  that 
state:  SJuirp  y.  Clat^ky  2  Mass.  91;  Howell  y.  Freeman,  3  Id.  121; 
PrescoU  v.  Parker,  4  Id.  170. 

In  Thomdike  y.  DeWolf,  6  Pick.  123,  the  court  said  "  that  the 
trustee  process  shall  be  seryed  before  the  party  summoned  shall 
be  concluded  by  the  state  of  the  pleadings  against  showing  in 
defense  that  the  debt  or  property  is  attached  in  his  hands.'* 
These  cases  rest  not  ezclusiyely  or  mainly  upon  the  phraseology 
of  the  law  of  Massachusetts,  but  upon  general  principles  founded 
in  law  and  justice.  These  principles  were  adopted  by  Justice 
Stoiy  in  the  case  of  Franklin  y.  Ward,  supra,  and  they  are 
equally  applicable  to  the  proceedings  under  the  statute  of  this 
state. 

I  am  of  opinion  that  a  debt,  whereon  judgment  has  been  ren- 
dered, upon  which  the  party  is  liable  to  immediate  execution,  is 
not  the  subject  of  attachment  in  the  hands  of  the  garnishee,  and 
that  the  principle  applies  with  peculiar  force  to  judgment  re- 
coyered in  another  state. 

But  it  is  urged  that  this  objection  can  not  ayail  the  garnishee, 
after  haying  pleaded  to  the  action,  and  put  himself  upon  the 
defense,  that  he  was  not  indebted  to  the  defendant  in  attach- 
ment. This  might  be  true  where  the  attachment  has  been  seryed, 
and  there  is  a  yalid  judgment  against  the  defendant  in  attach- 
ment. It  is  incumbent  upon  the  plaintiff,  in  order  to  sustain 
his  action  against  the  garnishee,  to  show  a  judgment  recoyered 
against  the  defendant  in  attachment.  This  the  plaintiff,  on  the 
trial  below,  attempted  to  do,  but  failed.  The  attachment  was 
neyer  seryed,  or,  what  is  tantamount,  it  was  seryed  upon  prop- 
erty not  liable  to  attachment.  The  sendee  was  therefore  yoid. 
The  judgment  founded  upon  it  was  not  yoidable,  but  yoid.     The 
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plaintiff  failed  to  sastain  his  case,  and  the  nonsuit  was  rightly 
ordered.  It  would  seem,  from  an  examination  of  the  uheriff's 
return  to  the  attachment,  and  of  the  record  of  the  judgment  in 
Pennsylvania,  that  there  are  other  grounds  upon  which,  perhajm, 
tlie  ruling  of  the  judge  at  the  circuit  might  be  sustained.  Bui 
I  lay  no  stress  upon  them,  preferring  to  decide  the  cause  upon 
the  point  raised  below,  and  mainly  relied  upon  by  counsel  on 
the  argument. 
The  judgment  must  be  afSimed. 


Unitkd  States,  State,  Ck>i7irrT,  ob  Muiuoipal  CoBPOBAnoir,  whktheb 
SxTBJBOT  TO  Gabnishmbnt:  See  Dimne  v.  ffarvie,  IS  Am.  Dec.  194^  and 
note;  Hatothom  v.  St,  Louis,  47  Id.  141. 

Judgment  Debtob  can  not  be  Gabnibhed:  Trotobrtdge  v.  Afeant,  39 
Am.  Dec.  368;  Black  v.  Black,  32  K.  J.  £q.  75,  citing  the  principal  caae; 
bat  see  Drake  on  Attachment,  sec.  622.  The  principal  caae  was  also  cited  in 
Elkabethtown  8av,  ItuL  v.  Gferber,  35  N.  J.  Eq.  159,  aa  a  negative  response 
to  the  question  whether  moneys  can  be  attached  in  a  foreign  state  in  the 
hands  of  a  litigant  in  the  oonrta  of  New  Jersey,  when  the  time  for  pleading 
on  the  part  of  sach  litigant  has  expired. 

Money  in  Oeficeb's  Hands,  whetheb  Subject  to  Attachment. — ^In 
Dawson  t.  Holcomb,  13  Am.  Deo.  618;  Jones  v.  «/bnea,  18  Id.  327;  Prentiss  v. 
Bliss,  24  Id.  631;  Blair  v.  Cantej/,  42  Id.  360;  Marvin  v.  Hawley,  43  Id.  547; 
and  Ex  parte  Fearle  &  Lewis,  53  Id.  155,  it  was  held  that  money  collected  by 
a  sheriff  on  execution  could  not  be  attached  in  his  hands;  and  money  other- 
wise in  the  custody  of  the  law,  as  in  the  hands  of  a  clerk  of  a  court,  is  not 
subject  to  attachment:  Bowden  ▼.  Schatzell,  23  Id.  170;  but  UurU)urt  ▼. 
Hicks,  44  Id.  329,  holds  that  a  sheriff  who  has  collected  money  on  an  execu- 
tion, for  which  the  creditor  may  maintain  an  action  for  money  had  and 
received,  may  be  held  as  a  trustee  under  trustee  process;  and  surplus  moneys 
in  a  sheriff *8  or  constable's  hands  after  satisfaction  of  an  execution  are  sub- 
ject to  attachment:  Tucker  v,  Atkinson,  34  Id.  650;  King  v.  Moore,  41  Id.  44; 
as  is  also  the  balance  remaining  in  the  hands  of  a  register  in  chancery,  where 
he  has  been  ordered  to  sell,  land  and  pay  off  a  mortgage,  even  though  he  ha^ 
not  yet  reported  to  the  court  and  the  sale  been  confirmed:  Lamgdon  v.  LocheU, 
41  Id.  78.  A  justice  of  the  peace  was  held  liable  to  garnishment  for  money 
collected  by  him,  in  Clark  v.  Boggs^  Id.  85;  and  an  attorney  was  held  to 
be  similarly  liable  for  money  in  his  hands  collected  for  the  execution  debtor, 
in  Mann  v.  Buford^  37  Id.  691.  A  debt  on  which  suit  has  been  instituted 
may  be  attached  in  a  proceeding  prosecuted  in  the  same  court:  HiU  v.  Lacey^ 
36  Id.  440.  There  has  been  some  conflict  of  opinion  in  New  Jersey  with  regard 
to  the  status  of  the  principal  case.  In  an  earlier  case — ^that  of  Crane  t. 
Freest^  1  Harr.  (N.  J.)  305 — it  was  held  that  money  in  a  sheriff's  hands  could 
not  be  attached  as  the  money  of  the  plaintiff  in  execution,  for  the  reason  that 
it  could  not  become  his  money  until  it  was  paid  over  to  him,  or  in  some  other 
way  designated  as  his,  or  appropriated  exclusively  to  his  own  use;  but  the 
attachment  might  be  served  on  the  money  in  the  sheriff's  hands  as  rights  and 
credits  of  the  defendant  in  attachment.  No  allusion  is  made  to  this  decirion 
in  the  principal  case.  H\IX  v.  Bea>ch,  I  Beas.  46,  next  arose  after  the  latter, 
and  decided  that  where  lands  held  in  trust  for  a  firm  were  sold  under  a  morv- 
gage,  the  surplus  money  remaining  in  the  sheriff's  hands,  after  he  had  paii 
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over  to  the  complainant  in  the  decree  the  amount  due,  and  which  the  sheriff 
was  ordered  by  his  writ  to  bring  into  coart,  might  be  attached  by  a  separate 
creditor  of  the  firm.  The  court  say:  ''  In  the  case  of  Shinn  v.  Zimmerman^ 
3  Zab.  150,  it  was  decided  that  money  due  on  a  judgment  recovered  in  a 
court  of  record,  either  in  this  state  or  in  another  state,  can  not  be  attached 
in  the  hands  of  the  defendant  in  suoh  judgment  on  an  attachment  against  the 
plaintiff  therein.  The  chief  justice,  in  delivering  the  opinion, -says:  'Nor 
ean  money  paid  into  court  or  to  the  sheriff  be  attached  while  in  the  hands 
of  the  officer,  upon  considerations  of  public  policy; '  and  he  refers  to  Com. 
Dig.,  Attachment,  D;  Ro9S  v.  Clarke,  1  DalL  354.  The  chief  justice  merely 
meant  to  lay  down  the  principle,  as  established  by  the  authorities  to  which 
>ie  referred.  It  will  be  found,  on  an  examination  of  the  authorities,  that  the 
principle  upon  which  they  are  decided  does  not  apply  to  money  in  court,  or 
in  the  hands  of  its  officers,  under  the  circumstances  of  the  present  case, 
rhis  is  not  like  money  paid  into  court  under  a  decree  or  judgment  of  a  court, 
iud  by  that  decree  or  judgment  decided  to  belong  to  a  particular  individual.** 
DavM  v.  Mahany,  9  Vroom,  107*  the  next  case  in  point  of  time,  followed 
Orane  v.  Freeae,  supra,  on  a  similar  state  of  facts,  and  the  following  language 
'«  used:  "The  credit  attached  is  not  moneys  and  -effects,  goods  and  chattels, 
'token  by  one  officer  out  of  the  custody  and  control  of  another,  and  away  from 
the  court  under  whose  process  the  goods  are  held.  This  can  not  be  done,*' 
siting  Hill  v.  Beach,  mpra,  and  the  principal  case.  In  Conover  v.  Buchman, 
12  N.  J.  £q.  68^-688,  the  vice-chancellor,  in  holding  that  money  in  the  hands 
)f  a  sheriff,  to  be  raised  by  him  in  pursuance  of  a  decree,  was  not  liable  to 
leizure  by  attachment,  considers  and  attempts  to  follow  the  principal  case, 
tnd  says,  with  reference  to  Crane  v.  .FVeeaeand  Davia  v.  MaJiany,  supra:  *'A 
•doctrine  the  exact  opposite  of  that  enforced  in  Shinn  v.  ZimTnerman  han  been 
twice  declared  by  the  supreme  court."  He  then  says,  referring  to  Crave  v. 
Freese,  supra,  and  the  principal  case:  "The  two  adjudications  stand  at  oppo- 
site extremes,"  and  continues:  "The  second  case  is  Davis  y.»Mahany,  9 
Vroom,  104.  By  it  the  doctrine  of  Crane  v.  IVtese  is  unequivocally  i-e- 
affirmed.  No  attempt  is  made  to  distinguish  it,  nor  the  case  which  it  follows, 
from  Shinn  v.  Zimmerman.  They  are  indistinguishable,  at  least  in  principle; 
for  to  say  that  money  due  on  a  judgment  or  decree,  while  in  the  course  of  col- 
lection, can  not  be  attached,  but  can  be  after  it  has  been  made  by  the  officer, 
or  paid  to  him,  though  it  is  stiU  under  the  control  of  the  law,  would  be  a 
diatinotian  quite  too  subtile,  in  my  view,  to  be  the  fit  foundation  of  a  rule  of 
justice."  This  decision  was  reversed  on  appeal  in  Cojiover  v.  Ruchman,  33 
N.  J.  £q.  303,  309,  310,  the  court  approving  Craaie  v.  Frteee  and  Daxis  v. 
Mahany,  supra,  and  holding  them  not  to  be  in  conflict  with  the  principal 
case,  HiU  v.  Beach,  and  Black  v.  Black,  32  N.  J.  £q.  75,  supra,  and  say- 
ing of  the  principal  case:  "The  jurisdiction  within  which  in?  judgment 
was  recovered,  and  the  person  on  whom  the  writ  of  attachm«mt  was  served, 
distinguish  this  caSe  from  Crane  v.  Frtese.  The  situation  of  the  parties  was 
such  that  the  course  of  procedure  adopted  in  that  case  could  not  be  followed. 
•  •  •  rj^Q  views  expressed  by  Chief  Justice  Green,  in  Shinn  v.  Ztmmer- 
man,  are  not  inconsistent  with  those  expressed  by  Chief  Justice  Hornblower, 
in  Crane  v.  Freeae,  They  are,  in  effect,  the  same  as  induced  the  court  in  the 
latter  case  to  deny  the  power  of  the  attaching  creditor  to  have  the  attach- 
ment levied  on  moneys  in  the  officer's  hands,  to  be  recovered  of  him  by  pro- 
ceedings on  Mire /ocktf— the  embarrassment  and  confusion  which  would  arise 
from  permitting  one  process  of  the  court  to  intercept  moneys  raiaed  on  another 
while  in  the  hands  of  an  officer — a  difficulty  which  was  avoided  by  the  mode 
of  procedure  at  that  time  adopted." 
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LiGiSLATivs  Act  Autuobizino  Expense  of  Improvino  Streets  to  be 
Assessed  upon  Property  Owners  and  occupants  benefited  thereby,  in 
proportion  to  the  amonnt  of  such  benefit,  ia  a  rightful  ezercise  of  the 
power  of  taxation,  and  not  an  attempt  to  exercise  the  right  of  eminent 
domain. 

Constitutional  Provisions  Inapplicable  to  Taxation. — Ckmstitutional 
prohibitions,  that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law,  and  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  do  not  apply  to  taxation. 

Power  or  Eminent  Domain  and  That  or  Taxation  explained  and  dis- 
tiuguished. 

Power  or  Taxation  and  or  Apportioning  Same  is  Vested  Exolusivblt 
IN  Legislature,  unless  limited  or  restrained  by  some  constitutional 
provision. 

Power  or  Apportionment  or  Taxation  is  Unlimited,  unless  restrained 
as  a  part  of  the  power  of  taxation,  since  the  two  powers  are  identical  and 
inseparable. 

Ck>NSTITUTIONAL  LIMITATION   OR  EeSTRAINT  ON  PoWBB  OW  APPORTIONMENT 

or  Taxation  does  not  Exist  in  New  York,  and  taxes  may  be  appor- 
tioned according  to  the  benefit  each  tax-payer  is  supposed  to  receive 
from  the  object  on  which  the  tax  is  expended. 

Remedy  por  Unjust  or  Unwise  Legislation  is  not  to  be  administered 
by  the  courts,  but  remains  in  the  hands  of  the  people. 

Assessment  roR  Improving  Street  Need  not  be  Made  by  Jury  or  com- 
missioners, under  section  7  of  article  1  of  the  New  York  oonstitution, 
since  that  provision  applies  only  to  private  property  taken  for  public 
use  by  right  of  eminent  domain,  and  not  to  cases  of  taxation. 

Objections  to  Regularity  or  Street  Assessment  considered. 
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Appeal  from  a  judgment  of  the  supreme  court  setting  aside, 
upon  cerHoraH,  assessment  proceedings  for  opening  a  street  in 
the  dtj  of  Brooklyn.     The  facts  are  stated  in  the  opinion. 

Samuel  Bearddey  and  J.  M.  Van  Oott,  for  the  appellants. 

A.  Crist  and  R.  MoU,  for  the  respondents. 

By  Court,  Buoolbs,  J.  By  the  fortieth  section  of  the  act 
to  incorporate  the  city  of  Brooklyn,  passed  April  8,  1884, 
power  is  given  to  the  common  council  of  that  city  *'  to  cause  all 
streets,  avenues,  and  squares  within  the  first  seven  wards,  and 
the  fire  and  watch  districts  of  said  city,  to  be  graded,  leveled, 
graveled,  paved,  or  macadamized,  and  to  cause  cross-walks  to 
be  made,  and  drains  and  sewers  to  be  constructed." 

"The  expense  of  such  measures  shall  be  assessed  by  the 
assessors  of  said  city,  elected  in  and  for  the  first  seven  wards 
thereof,  upon  the  owners  and  occupants  of  all  the  lands  and 
premises  benefited  thereby,  in  proportion  to  the  amount  of  such 
benefit.  Warrants  for  that  purpose  shall  be  issued,  from  time 
to  time,  by  the  common  council,  under  their  corporate  seal,  to 
the  said  assessors.  Such  assessment  shall  be  signed  by  the  said 
assessors  and  delivered  by  them  to  the  clerk  of  the  common 
council,  who  shall  give  public  notice,  in  the  newspaper  or  news- 
papers employed  by  the  corporation,  that  the  same  has  been  so 
left  with  him,  and  that  the  common  council  will  on  a  certain 
day  therein  stated,  which  shall  not  be  less  than  ten  days  from 
the  first  publication  of  such  notice,  proceed  to  confirm  the  said 
I  ssessment.  During  that  period,  any  person  interested  may 
appeal  from -the  same  to  the  said  common  council,  who  may  de- 
termine such  appeal,  and  alter  such  assessment  in  such  manner 
as  in  their  opinion  justice  may  require.  The  same  may  be 
then  confirmed  by  them  without  further  notice.  All  such  as- 
sessments shall  constitute  a  lien  upon  the  lands  and  premises 
respectively  upofi  which  they  shall  be  made.  They  may  be  paid 
to  the  treasurer  within  the  same  time,  or  in  defaidt  thereof  they 
shall  be  collected  in  the  same  manner  as  in  the  act  prescribed 
in  relation  to  assessments  for  the  laying  out  and  opening  of 
streets  in  the  said  city." 

The  forty-second  section  authorizes  the  collection  of  any  assess- 
ments or  tax  imposed  for  local  or  city  puxposes,  out  of  the  per- 
sonal property  of  the  owner  of  the  land  assessed;  and  if  sufficient 
personal  property  can  not  be  found,  the  land  may  be  sold  at  pub- 
lic auction  for  the  lowest  term  of  years  for  which  any  person  will 
take  the  same  and  pay  the  assessment  with  interest  and  expensea 
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Tlnshing  avenae  was  declared  to  be  a  public  sixeet  by  an  act 
of  the  legislatare  in  1846.  It  does  not  appear  that  the  land  be- 
longed to  the  relators.  After  the  passing  of  that  act  two  of  the 
owners  of  land  adjacent  to  the  avenue  applied  by  petition  to  the 
common  council  to  have  the  avenue  graded  and  paved;  and  the 
common  council  caused  this  to  be  done  at  an  expense  of  twenty 
thousand  three  hundred  and  ninety  dollars  and  twenty-five 
cents.  That  amount  was  afterward  assessed  upon  and  among 
the  owners  and  occupants  of  all  the  lands  and  premises  ben- 
efited thereby,  in  proportion  to  the  amount  of  such  benefits. 

The  giading  and  paving  of  the  avenue  was  done  under  a  con- 
tract made  with  the  common  council;  and  the  city  having  paid, 
or  being  liable  for  the  amount,  the  assessment  was  made  to  re- 
imburse the  treasury,  or  to  supply  it  with  the  means  of  payment. 

The  supreme  court  reversed  and  annulled  the  assessment, 
holding:  1.  That  the  assessment  was  not  a  lawful  exercise  of 
the  power  of  taxation;  2.  That  money  is  property;  that  it  can 
not  be  taken  from  a  citizen  for  public  use  by  the  right  of  emi- 
nent domain,  without  just  compensation;  and  that  the  enhance- 
ment in  value  of  the  relators'  lands,  by  the  grading  and  paving 
of  Flushing  avenue,  is  not  that  just  compensation  within  the 
meaning  of  the  constitution;  3.  That  the  money,  not  being  taken 
by  the  just  exercise  of  either  of  these  powers,  is  taken  or  ex- 
acted without  due  process  of  law,  and  therefore  in  violation  of 
the  sixth  section  of  the  first  article  of  the  constitution,  and  the 
assessment  is  void.  The  case  has  been  heard  and  is  now  to  be 
decided  on  appeal. 

Private  property  may  be  constitutionally  taken  for  public  use 
in  two  modes:  that  is  to  say,  by  taxation  and  by  right  of  emi- 
nent domain.  These  are  rights  which  the  people  coUectively  re- 
tain over  the  properly  of  individuals,  to  resume  such  portions 
of  it  as  may  be  necessary  for  public  use. 

The  right  of  taxation  and  the  right  of  emintot  domain  rest 
substantially  on  the  same  foundation.  Compensation  is  made 
when  private  property  is  taken  in  either  way.  Money  is  prop- 
erty. Taxation  takes  it  for  public  use;  and  the  tax-payer  re- 
ceives, or  is  supposed  to  receive,  his  just  compensation  in  the 
protection  which  government  affords  to  his  life,  liberty,  and 
property,  and  in  the  increase  of  the  value  of  his  possessions  by 
the  use  to  which  the  government  applies  the  money  raised  by 
the  tax.  When  private  property  is  taken  by  right  of  eminent 
domain,  special  compensation  is  made,  for  tiie  reason  hereafter 
stated. 
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For  the  purpose  of  detenxuniiig  the  constitational  question 
nueed  on  the  axgument  of  this  case,  the  first  inquiry  will  be 
whether  the  street  assessment  in  question  was  a  rightful  exercise 
of  the  power  of  taxation.  If  that  question  be  answered  in  the 
afSrmatiye,  the  objections  made  in  the  court  below  to  the  Talid- 
ity  of  the  assessment  are  inapplicable.  They  were  founded  on 
those  clauses  in  the  constitution  which  declare  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law, 
and  that  private  property  shall  not  be  taken  for  public  use  with* 
out  just  compensation.  Neither  of  these  prohibitions  apply  to 
taxation. 

No  land  was  taken  from  the  relators  nor  other  persons  assessed 
for  the  making  of  Flushing  avenue.  The  question,  therefore, 
whether  compensation  for  land  taken  for  such  use  could  be 
made  in  estimated  benefits,  does  not  arise. 

If  the  assessment  was  a  rightful  exercise  of  the  power  of  tax- 
ation, nothing  has  been  exacted  under  the  right  of  eminent 
domain,  and  no  compensation  need  be  made,  except  that  which 
is  supposed  in  all  taxation  to  be  derived  by  the  tax-payer  from 
the  application  of  the  money  raised  to  the  purpose  for  which  the 
tax  is  laid. 

Mr.  Justice  Barculo,  in  The  People  v.  The  Mayor  etc.  of  Brook- 
lyn, 6  Barb.  214,  in  sx>eaking  of  taxation  and  of  taking  private 
property  for  public  use,  observes,  "  that  it  is  by  no  means  easy 
to  trace  the  dividing  line  between  the  two  kinds  of  taking  private 
property,  and  that  the  two  appear  in  principle  to  be  somewhat 
blended.  Both  are  exercises  of  the  sovereign  power  over  indi- 
vidual property,  and  in  both  cases  the  individual  is  presumed 
to  receive,  or  does  in  fact  receive,  some  equivalent  for  the  con- 
tribution." I  agree  to  the  truth  of  these  propositions,  excepting 
that  I  perceive  no  great  difficulty  in  pointing  out  the  distinction 
between  these  .two  powers. 

Taxation  exacts  money,  or  services,  from  individuals,  as  and 
for  their  respective  shares  of  contribution  to  any  public  burden. 
Private  property  taken  for  public  use  by  right  of  eminent  domain 
is  taken,  not  as  the  owner's  share  of  contribution  to  a  public 
burden,  but  as  so  much  beyond  his  share.  Special  compensation 
is  therefore  to  be  made  in  the  latter  case,  because  the  government 
is  a  debtor  for  the  property  so  taken;  but  not  in  the  former, 
because  the  payment  of  taxes  is  a  duty,  and  creates  no  obligation 
to  repay,  otherwise  than  in  the  proper  application  of  the  tax. 

Taxation  operates  upon  a  community  or  upon  a  class  of  per- 
^ns  in  a  community,  and  by  some  rule  of  apportionment.     The 
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exercise  of  the  right  of  eminent  domain  operates  upon  an  indi- 
vidual, and  without  reference  to  the  amount  or  value  exacted 
from  any  other  individual  or  class  of  individuals.  Keeping  these 
distinctions  in  mind,  it  vnll  never  be  difficult  to  determine  which 
of  the  two  powers  is  exerted  in  any  given  case. 

It  may  be  proper  here,  although  not  strictly  neoessaiy,  to  ex* 
press  the  opinion  that  money  can  not  be  exacted  by  the  govern- 
ment by  right  of  eminent  domain,  excepting,  perhaps,  for  the 
direct  use  of  the  state  at  large,  and  when  the  state  at  large  is  to 
make  the  compensation. 

The  exigencies  of  a  state  government  can  seldom  require  the 
taking  of  money  by  virtue  of  this  power  even  in  time  of  war, 
and  never  in  time  of  peace.  The  framers  of  the  constitution 
could  not  have  intended  to  delegate  to  municipal  corporations 
the  right  of  taking  money  under  this  power,  because  it  is  entirely 
unnecessary.  Money  can  always  be  had  by  taxation;  lands  can 
not;  and  therefore  lands  may  be  taken  by  right  of  eminent  do- 
main, but  money  may  not.  The  seventh  section  of  article  1  of 
the  constitution  confirms  this  construction  of  the  power.  It 
directs  the  compensation  for  private  property  so  taken  to  be 
ascertained  by  a  jury,  or  by  commissioners.  This  is  an  appro- 
priate mode  when  lands  or  goods  are  taken,  because  their  value 
is  uncertain;  but  not  when  money  is  taken,  because  its  value  is 
already  fixed. 

The  validity  of  the  assessment  in  question,  therefore,  can  not 
be  maintained  as  an  exercise  of  the  power  of  eminent  domain; 
and  it  can  not  be  maintained  at  all  unless  it  be  a  legitimate 
mode  of  taxation. 

It  is  conceded  that  the  grading  and  paving  of  Flushing  ave- 
nue was  a  public  work,  the  expense  of  which  might  rightfully 
have  been  raised  by  general  taxation  upon  all  the  taxable  inhab- 
itants of  Brooklyn.  The  legislature  thought  proper  to  shift  the 
burden  of  this  taxation  upon  that  part  or  class  of  the  taxable 
inhabitants  exclusively  whose  lands  were  benefited  by  the 
work,  and  to  impose  it  on  them  in  proportion  to  the  benefit 
they  respectively  received  therefrom. 

This  change  in  the  apportionment  of  the  burden  was  obvi- 
ously made  for  the  purpose  of  avoiding  the  injustice  of  general 
taxation  for  a  special  local  object,  the  benefit  of  which  extended 
only  to  a  portion  of  the  inhabitants  of  the  city.  It  professed  to 
apportion  the  tax  according  to  the  maxim  that ''  he  who  receives 
the  advantage  ought  to  sustain  the  burden,"  and  to  exact  from 
each  nf  the  parties  assessed  no  more  than  his  just  share  of  the 
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burden  according  to  this  equitable  rule  of  apportionment.  The 
assessment,  therefore,  was  taxation,  and  not  an  attempt  to  ex- 
ercise the  right  of  eminent  domain. 

If  there  be  any  sound  objection  to  the  assessment  as  a  tax,  it 
must  be  an  objection  which  applies  to  the  principle  on  which 
the  tax  is  apportioned;  because  the  object  for  which  the  money 
was  to  be  raised  is,  without  dispute,  one  for  which  taxation  by 
a  different  rule  of  apportionment  would  have  been  lawful. 

It  remains  to  be  seen  whether  anything  can  be  f oimd  in  the 
constitution,  in  legal  adjudication,  in  the  practice  of  the  gov- 
ernment, or  in  the  nature  of  things,  by  which  taxation  upon 
this  princij>le  of  apportionment  can  be  judicially  annulled. 

For  the  purpose  of  ascertaining  what  has  been  deemed,  on 
high  authority,  the  nature  and  extent  of  the  power  of  taxation 
Tested  in  the  legislatures  of  the  state  governments,  I  refer  to  the 
opinion  of  the  late  Chief  Justice  Marshall,  in  the  case  of  The 
Pror/idence  Bank  v.  Billings,  4  Pet.  514,  561,  563. 

"  The  power  of  legislation,  and  consequently  of  taxation,  oper- 
ates on  all  the  persons  and  property  belonging  to  the  body  politic. 
This  is  an  original  principle  which  has  its  foundation  in  society 
itself.  It  is  granted  by  all  for  the  benefit  of  all.  It  resides  in 
the  government  as  part  of  itself,  and  need  not  be  reserved  where 
property  of  any  description  or  the  right  to  use  it  in  any  manner 
is  granted  to  individuals  or  corporate  bodies.  However  absolute 
the  right  of  an  individual  may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public  burdens;  and 
that  portion  must  be  determined  by  the  legislature.  This  vital 
power  may  be  abused,  but  the  interest,  wisdom,  and  justice  of 
the  representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security  against  unjust  and  excessive  taxation, 
as  well  as  against  unwise  legislation."  And  again,  in  McCuUoch 
V.  Maryland,  4  Wheat.  428,  the  foUowing  observations  are 
found  coming  from  the  same  high  authority.  ''It  is  admitted 
that  the  power  of  taxing  the  people  and  their  property  is 
essential  to  the  very  existence  of  government,  and  may  be  legit- 
imately exercised  on  the  objects  to  which  it  is  applicable,  to 
the  utmost  extent  to  which  the  government  may  choose  co 
cany  it.  The  only  security  against  the  abuse  of  this  power  is 
found  in  the  structure  of  the  government  itself.  In  imposing  a 
tax  the  government  acts  upon  its  constituents.  This  is  in  general 
a  sufficient  security  against  erroneous  and  oppressive  taxation. 
The  people  of  a  state  therefore  give  to  their  government  a  right 
of  taxing  themselves  and  their  property;  and  as  the  exigencies 
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of  the  goTemment  can  not  be  limited,  ihey  prescribe  no  limits  to 
the  esercise  of  this  right,  resting  confidently  on  the  interest  of 
the  legislature  and  the  influence  of  the  constituents  over  their 
representatives  to  guard  them  against  its  abuse." 

And  again,  at  page  430,  he  speaks  of  it  as  '*  unfit  for  the  judi- 
cial department  to  inquire  what  degree  of  taxation  is  the  Inti- 
mate use,  and  what  degree  may  amount  to  the  abuse,  of  the 
power." 

Assuming  this,  as  we  safely  may,  to  be  sound  doctrine,  it 
must  be  conceded  that  the  power  of  taxation  and  of  apportion- 
ing taxation,  or  of  assigning  to  each  individual  his  share  of  the 
burden,  is  vested  exclusively  in  the  legislature,  unless  this 
power  is  limited  or  restrained  by  some  constitutional  provision. 
The  power  of  taxing  and  the  power  of  apportioning  taxation 
are  identical  and  inseparable.  Taxes  can  not  be  laid  without 
apportionment:  and  the  power  of  apportionment  is  therefore 
unlimited,  unless  it  be  restrained  as  a  part  of  the  power  of 
taxation. 

There  is  not,  and  since  the  original  organization  of  the  state 
government  there  has  not  been,  any  such  constitutional  limita- 
tion or  restndnt.  The  people  have  never  ordained  that  taxation 
must  be  limited  or  regulated  by  any  or  either  of  the  rules  laid 
down  by  the  supreme  court  in  the  case  of  The  People  v.  The  Mayor 
of  Brooklyn,  6  Barb.  209,  or  in  the  case  now  under  consideration.  « 
They  have  not  ordained  that  taxation  shall  be  general,  so  as  to 
embrace  all  persons  or  all  taxable  persons  within  the  state,  or 
within  any  district  or  territorial  division  of  the  state;  nor  that 
it  shall  or  shall  not  be  numerically  equal,  as  in  the  case  of  a 
capitation  tax;  nor  that  it  must  be  in  the  ratio  of  the  value  of 
each  man's  land,  or  of  his  goods,  or  of  both  combined;  nor 
that  a  tax  **  must  be  co-extensive  with  the  district,  or  upon  aU 
the  property  in  a  district  which  has  the  character  of  and  is 
known  to  the  law  as  a  local  sovereignty."  Nor  have  they  or- 
dained or  forbidden  that  a  tax  shall  be  apportioned  according  to 
the  benefit  which  each  tax-payer  is  supposed  to  receive  from  the 
object  on  which  the  tax  is  expended.  In  all  these  particulars 
the  power  of  taxation  is  unrestrained. 

The  application  of  any  one  of  these  rules  or  principles  of  ap- 
portionment, to  all  cases,  would  be  manifestly  oppressive  and 
unjust.  Either  may  be  rightfully  and  wisely  applied  to  the  par- 
ticular exigency  to  which  it  is  best  adapted. 

Taxation  is  sometimes  regulated  by  one  of  these  principles, 
and  sometimes  by  another;  and  veiy  often  it  has  been  appor- 
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tioned  without  reference  to  localify  or  to  the  tax-payer's  abiliij 
to  contribate,  or  to  any  proportion  between  the  burden  and  the 
benefit.  The  excise  laws,  and  taxes  on  carriages  and  watches, 
are  among  the  many  examples  of  this  description  of  taxation. 
Some  taxes  affect  classes  of  inhabitants  only.  All  duties  on 
imported  goods  are  taxes  on  the  class  of  consumers.  The  tax 
on  one  imported  article  falls  on  a  large  class  of  consumers,  while 
the  tax  on  another  affects  comparatively  a  few  individuals.  The 
duty  on  one  article  consumed  by  one  class  of  inhabitants  is 
twenty  per  cent,  of  its  value;  while  on  another,  consumed  by  a 
different  class,  it  is  forty  per  cent.  The  duty  on  one  foreign 
commodity  is  laid  for  the  purpose  of  revenue  mainly,  without 
reference  to  the  ability  of  its  consumers  to  pay;  as  in  the  case 
of  the  duty  on  salt.  The  duty  on  another  is  laid  for  the  pur- 
pose of  encouraging  domestic  manufactures  of  the  same  article; 
thus  compelling  the  consumer  to  pay  a  higher  price  to  one  man 
than  he  could  otherwise  have  bought  the  article  for  from  another. 
These  discriminations  maybe  impolitic,  and  in  some  cases  unjust; 
but  if  the  power  of  taxation  upon  importations  had  not  been 
transferred  by  the  people  of  this  state  to  the  federal  government 
there  could  have  been  no  pretense  for  declaring  them  to  be 
unconstitutional  in  state  legislation. 

A  property  tax  for  the  general  purposes  of  the  government, 
either  of  the  state  at  large  or  of  a  county,  city,  or  other  district, 
is  regarded  as  a  just  and  equitable  tax.  The  reason  is  obvious. 
It  apportions  the  burden  according  to  the  benefit  more  nearly 
thaii  any  other  inflexible  rule  of  general  taxation.  A  rich  man 
derives  more  benefit  from  taxation,  in  the  protection  and  im- 
provement of  his  property,  than  a  poor  man,  and  ought  therefore 
to  pay  more.  But  the  amount  of  each  man's  benefit  in  general 
taxation  can  not  be  ascertained  and  estimated  with  any  degree 
of  certainty;  and  for  that  reason  a  property  tax  is  adopted  in- 
stead of  an  estimate  of  benefits.  In  local  taxation,  however,  for 
special  purposes,  the  local  benefits  may  in  many  cases  be  seeUi 
traced,  and  estimated  to  a  reasonable  certainty.  At  least  this 
has  been  supposed  and  assumed  to  be  true  by  the  legislature, 
whose  duty  it  is  to  prescribe  the  rules  on  which  taxation  is  to  be 
apportioned;  and  whose  determination  of  this  matter,  being 
within  the  scope  of  its  lawful  power,  is  conclusive. 

In  the  case  of  The  People  v.  Brooklyn,  before  referred  to,  it 
was  said  that  a  tax  to  be  valid  must  be  apportioned  '*  upon  prin- 
ciples of  just  equality,"  and  upon  all  the  property  in  the  same 
political  district;  and  that  this  is  a  fundamental  principle  of  free 
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government,  which,  although  not  contamed  in  the  constitution, 
limits  and  controls  the  power  of  the  legislature.  This  is  new 
and  it  seems  to  me  to  be  dangerous  doctrine.  It  clothes  the 
judicial  tribunals  with  the  power  of  trying  the  validity  of  a  tax 
by  a  test  neither  prescribed  nor  defined  by  the  constitution.  If 
by  this  test  we  may  condemn  an  assessment  api>ortioned  accord- 
ing to  the  relation  between  burden  and  benefit,  we  may  with  far 
better  reason  condemn  a  capitation  tax  on  the  ground  that  nu- 
merical equality  is  not  just  equality;  or  a  general  property  tax, 
for  a  local  object,  because  it  compels  one  portion  of  the  com- 
munity to  pay  more  than  their  just  share  for  the  benefit  of 
another  portion.  All  discriminations  in  the  taxation  of  prop- 
erty, and  all  exemptions  from  taxation  on  grounds  of  public 
policy,  would  fall  by  the  application  of  this  test.  If  this  doctrine 
prevails,  it  places  the  power  of  the  courts  above  that  of  the  legis- 
lature in  a  matter  affecting  not  only  the  vital  interests,  but  the 
very  existence  of  the  government.  It  assumes  that  the  appor- 
tionment of  taxation  is  to  be  regulated  by  judicial  and  not  by 
legislative  discretion.  It  obstructs  the  exercise  of  powers  which 
belong  to  and  are  inherent  in  the  legislative  department,  and 
restrains  the  action  of  that  branch  of  the  goverment  in  cases  in 
which  the  constitution  has  left  it  free  to  act. 

The  idea  that  a  tax  or  assessment  of  this  kind  must  be  made 
to  embrace  all  the  property  within  the  city  or  ward  in  which 
the  improvement  is  made  seems  to  have  originated  in  Ken- 
tucky, from  the  opinion  of  an  eminent  judge  of  the  court  of  ap- 
peals of  that  state,  in  the  case  of  Sutton's  Heirs  v.  The  City  of 
Ix)ui8ville,  5  Dana,  28.  But  that  opinion  was  founded  mainly 
on  a  clause  in  the  constitution  of  that  state,  which  is  not  to  be 
found  in  ours;  and  in  respect  to  this  point,  the  opinion  was 
afterwards  modified  by  the  same  judge,  and  the  principle  in 
effect  abandoned  in  the  case  of  The  City  of  Lexington  v.  McQuil- 
lan's Heirs,  9  Id.  513  [35  Am.  Dec.  159].  The  charter  of  the 
last-mentioned  city  contained  a  provision  which  authorized  the 
mayor  and  common  council  to  cause  the  streets  therein  to  be 
paved  or  tumpiked  at  the  expense  of  the  lot  owners  fronting 
such  streets,  and  when  the  work  was  completed,  to  apportion 
the  expense  equally  among  the  lot  owners.  McQuillan's  heirs 
were  charged  with  a  sum  which  greatly  exceeded  the  proportion- 
ate cost  of  the  entire  work  done  opposite  the  lots  of  ground 
respectively  in  the  same  square,  in  consequence  of  a  deep  cut 
and  stone  wall  made  opposite  to  their  lot.    They  refused  to  pay, 
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and  refiisted  the  collection  of  the  money,  on  the  ground  that  the 
act  and  the  tax  were  unconstitutional. 

It  was  held  by  the  court  of  appeals  of  that  state  that  the  ap- 
portionment of  the  expenses  was  irregular  and  erroneous,  be- 
cause the  ratio  of  contribution  was  required  by  the  charter  to 
be  equal  among  the  lot  owners.  But  the  act  was  held  to  be 
valid  and  constitutional,  on  the  ground  that  each  square,  so  far 
as  Its  streets  and  sidewalks  were  concerned,  might  be  consid- 
ered a  distinct  municipality  or  local  public;  and  the  court  of 
appeals  sent  the  case  back  for  a  reassessment  according  to  the 
ratio  prescribed  in  the  charter,  and  authorized  the  collection 
of  the  money  when  its  amount  should  be  so  ascertained.  What- 
ever, therefore,  may  be  thought  of  the  reasons  given  for  the 
decision,  the  judgment,  if  an  authority  at  all,  supports  the  assess- 
ment now  in  question  against  the  objection  that  it  was  not  co- 
extensive vnth  the  city  or  ward  in  which  Flushing  avenue  is 
situated.  The  local  public,  in  that  case  as  in  this,  was  ascer- 
tained and  defined  by  the  authorities  to  which  the  power  of 
taxation  was  delegated. 

But  there  never  was  any  just  foundation  for  saying  that  local 
taxation  must  necessarily  be  limited  by  or  co-extensive  with  any 
previously  established  district.  It  is  wrong  that  a  few  should 
be  taxed  for  the  benefit  of  the  whole;  and  it  is  equally  wrong 
that  the  whole  should  be  taxed  for  the  benefit  of  a  few.  No  one 
town  ought  to  be  taxed  exclusively  for  the  payment  of  county 
expenses;  and  no  county  should  be  taxed  for  the  expenses  in- 
curred for  the  benefit  of  a  single  town.  The  same  principle  of 
justice  requires  that  where  taxation  for  any  local  object  bene- 
fits only  a  portion  of  a  city  or  town,  that  portion  only  should 
bear  the  burden.  There  being  no  constitutional  prohibition, 
the  legislature  may  create  a  district  for  that  special  purpose,  oz 
they  may  tax  a  class  of  lands  or  persons  benefited,  to  be  desig- 
nated by  the  public  agents  appointed  for  that  purpose,  without 
reference  to  town,  county,  or  district  lines.  General  taxation 
for  such  local  objects  is  manifestly  unjust.  It  burdens  those 
who  are  not  benefited,  and  benefits  those  who  are  not  bur- 
dened. This  injustice  has  led  to  the  substitution  of  street 
assessments  in  place  of  general  taxation;  and  it  seems  impossi- 
ble to  deny  that  in  the  theory  of  their  apportionment  they  are 
far  more  equitable  than  general  taxation  for  the  purpose  they 
are  designed  for. 

The  same  principle  of  apportionment  has  been  applied  to 
bridges  and  turnpike  roads.     The  money  paid  for  their  con- 
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Btruction  and  maintenance  is  leimbnrBed  by  means  of  tolls. 
Tolls  are  delegated  taxation;  and  this  taxation  is  charged  and 
apportioned  upon  those  only  who  derive  a  benefit  from  the 
original  expenditure,  and  in  proportion  to  that  benefit.  Gen- 
eral taxation  upon  a  town  or  county  for  the  building  of  a  bridge 
is  valid  and  lawful,  but  obviously  unjust;  because  it  compels 
one  to  pay  for  the  benefit  of  another.  Tolls  are  more  equitable, 
because  they  equalize  the  burden  with  the  benefit. 

But  this  theoxy  of  apportioning  taxation  is  not  confined  in 
practice  to  street  assessments  and  tolls  on  bridges  and  turnpike 
roads.  The  main  revenues  of  the  state,  the  canal  tolls,  are 
regulated  upon  the  same  principle;  and  so  far  as  the  objection 
to  street  assessments  applies  to  the  principle  nf  selecting  those 
only  who  are  benefited,  and  laying  the  burden  on  them  in  pro- 
portion to  their  respective  advantages,  it  applies  with  equal 
force  to  tolls  on  bridges  and  turnpikes,  and  on  the  public 
canals.  The  difference  is  only  in  the  mode  in  which  each  tax- 
payer's share  of  the  burden  is  ascertained. 

It  has  been  said  that  the  benefits  derived  from  the  gradmg 
and  paving  of  a  street  are  sometimes  fanciful  and  imaginary, 
and  always  uncertain  and  incapable  of  being  estimated  with 
that  exactness  which  is  necessary  for  the  purposes  of  justice  to 
the  individuals  assessed.  But  this  is  a  consideration  to  be  ad- 
dressed to  the  legislature,  and  not  to  the  judicial  authorities. 
The  courts  can  not  assume  that  this  proposition  is  true  in  point 
of  fact.  The  legislature  has  evidently  acted  on  the  belief  that 
it  is  untrue.  That  mistakes  may  have  happened,  that  abuses 
may  have  been  practiced,  and  that  injustice  may  have  been 
done  in  making  street  assessments,  it  is  not  necessaiy  to  deny. 
Mistakes,  abuses,  and  injustice  have  often  occurred  in  general 
taxation.  These  are  not  grounds  on  which  either  system  of 
supplying  the  public  treasury  can  be  denounced  as  unconstitu- 
tional. If  the  systems  are  imperfect,  they  should  be  reformed 
by  the  legislature.  If  street  assessments  are  in  their  practical 
operation  oppressive  and  unjust,  the  statutes  which  authorize 
them  should  be  repealed.  The  remedy  for  unjust  or  unwise 
legislation  is  not  to  be  administered  by  the  courts.  It  remains 
in  the  hands  of  the  people;  and  is  to  be  vnrought  out  by  means 
of  a  change  in  the  representative  body,  if  it  can  not  be  other- 
wise obtained.  The  constitution  has  imposed  upon  the  legisla- 
ture the  duty  of  restraining  the  power  of  municipal  corpora- 
tions in  making  assessments,  and  of  preventing  abuses  therein: 
Art.  8,  sec.  9.    To  assume  that  this  duty  has  been  and  will  be 
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neglected,  is  a  denial  of  that  reasonable  confidence  which  one 
department  of  the  goTemment  ought  always  to  entertain 
towards  the  others.  The  danger  of  abuse  which  is  supposed  to 
exist  in  the  making  of  street  assessments  exists  in  a  greater  or 
less  degree  in  e^ery  conceivable  system  of  taxation,  according 
to  Taliie;  and  if  the  courts  have  authority  to  annul  an  assess- 
ment on  this  ground,  they  have  the  like  authority  to  annul  any 
other  tax  assessed  upon  valuation,  on  the  same  ground.  It 
need  not  be  said  that  this  would  be  a  much  more  alarming 
power  than  the  unlimited  right  of  taxation  intrusted  by  the 
people  to  their  representatives. 

Hie  constitutionality  of  the  assessment  in  question,  as  a  tax, 
has  thus  far  been  considered  upon  reason  and  principle,  and 
without  reference  to  judicial  decisions  on  this  subject.  An  ex- 
amination of  these  authorities  will  show  that  they  are  in  con- 
formity with  conclusions  derived  from  reason  and  principle. 

The  difference  between  general  taxation  and  special  assess- 
ments for  local  objects  requires  that  they  should  be  distin- 
guished by  different  names,  although  both  derive  their  authority 
from  the  taxing  power.  They  have  always  been  so  distin- 
guished, and  it  is  therefore  evident  that  tlie  word  '*  tax"  may 
be  used  in  a  contract,  or  in  a  statute,  in  a  sense  which  would 
not  include  a  street  assessment,  or  any  other  local  or  special 
taxation  within  its  meaning.  Several  cases  are  found  in  which 
it  has  been  adjudged  to  have  been  so  used.  But  in  no  case 
has  it  been  adjudged  that  street  assessments  are  not  made  by 
virtue  of  the  legislative  taxing  power.  If  there  are  expressions 
to  the  contraxy  in  some  of  the  cases,  it  will  be  found  that 
they  are  dicta  inapplicable  to  the  point  decided,  or  if  applica- 
ble, that  they  were  unnecessaiy  to  the  decision  and  not  well 
considered. 

In  the  Mailer  of  the  Mayor  etc.  of  New  York^for  ImproviiiQ 
Nassau  Street,  11  Johns.  77,  several  churches  were  included 
within  a  street  assessment,  and  they  claimed  to  be  exempted 
from  its  operation  by  the  twenty-eighth  section  of  the  act  of 
1813  for  the  assessment  of  taxes:  1 E.  S.  619.  By  this  section  it 
is  enacted  that  "  no  real  estate  belonging  to  any  church  shall  be 
taxed  by  any  law  of  this  state."  The  court  held  that  all  the 
provisions  in  the  act,  including  the  exemption,  referred  to  gen- 
eiBl  and  public  taxes  to  be  assessed  and  collected  for  the  benefit 
of  the  town,  county,  or  state  at  huge.  This  was  the  whole 
point  decided.  The  court  proceeded,  however,  to  observe,  that 
to  pay  for  the  opening  of  a  street  in  a  ratio  to  the  beneAt  of 
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advantage  derived  from  it  is  no  burden,  and  therefore  no  tax. 
'*  That  there  is  no  inconvenience  or  hardship  in  it»  and  the 
maxim  of  law  that  he  who  feels  the  benefit  ought  to  feel  the 
burden  also  is  perfectly  consistent  with  the  interests  and  dic< 
tates  of  science  and  religion."  Surely  there  are  not  dicta  to  be 
relied  on  to  show  that  a  street  assessment  is  *'  robbery."  If 
they  are  to  be  regarded  as  authority,  they  prove  that  such  an 
assessment,  when  considered  in  reference  to  the  benefit  in  con- 
nection with  the  money  exacted,  is  no  grievance;  but  they  do 
not  show  that  the  act  of  exacting  the  money,  considered  by 
itself,  is  not  an  exercise  of  the  taxing  power.  The  point  de- 
cided was,  that  a  street  assessment  was  not  such  a  tax  as  the 
exemption  contemplated. 

The  case  of  Bleecker  v.  BaUou,  3  Wend.  263,  contains  a  dichim 
of  Chief  Justice  Savage  founded  on  the  case  last  cited,  that  a 
street  assessment  is  not  a  tax.  But  the  case  called  for  no  such 
remark.  The  point  decided  was,  that  a  covenant  in  a  lease,  by 
which  a  tenant  bound  himself  to  pay  ^*  all  such  duties,  taxes, 
assessments,  impositions,  and  payments  as  should,  during  the 
term,  grow  due  and  payable  out  of  the  demised  premises,"  made 
him  liable  to  pay  a  viUiage  street  assessment.  This  was  a  plain 
case  in  which  the  lessee  covenanted  to  pay  all  assessments,  eo 
nomine^  and  whether  they  were  taxes  or  not  was  therefore  not 
the  question  to  be  decided,  nor  material  to  the  question.  In 
Sharp  V.  Speir,  4  Hill,  76,  land  had  been  sold  under  an  assess- 
ment for  constructing  a  well  and  pump  in  the  village  of  Brook- 
lyn. The  assessment  was  not  charged  on  the  lands  sold,  but 
upon  the  "  owners  and  occupants"  of  the  lands  intended  to  be 
benefited.  By  a  section  in  the  village  charter  it  was  enacted 
that  ''whenever  any  tax  of  any  description  on  lands  or  tene- 
ments in  said  village  shall  remain  unpaid,"  etc.,  such  lands 
might  be  sold.  The  point  decided  was,  that  the  sale  was  void. 
The  assessment  was  upon  the  owners  personally,  and  of  course 
if  the  assessment  was  admitted  to  be  a  tax,  there  was  no  power 
to  collect  it  by  the  sale,  because  the  assessment  was  not  on  the 
land. 

It  is  true  that  Bronson,  J. ,  who  delivered  the  opinion,  repeated 
the  dicta  found  in  the  Matter  of  the  Mayor  of  New  York,  11  Johns. 
77,  that  an  assessment  is  not  regarded  as  a  burden,  but  as  an 
equivalent  for  benefit,  and  therefore  can  not  be  regarded  as  a 
tax;  but  the  decision  rested  clearly  and  safely  on  other  grounds; 
although  if  it  had  stood  on  this  alone,  it  would  have  established 
nothing  except  that  an  assessment  was  not  a  tax  within  the 


April,  1851.]  People  u  Mayor  of  Brooklyn.  279 

i^>-»^T>i"g  of  the  seTenth  section  of  the  act  incoiporatmg  the  vil- 
lage. The  qaestion  whether  street  assessments  are  not  made  in 
Tirtae  of  the  power  of  taxation  was  not  in  that  case  decided. 
On  the  contraiy,  a  question  involving  that  point  was  expressly 
reserved  as  undecided,  by  Mr.  Justice  Bronson,  who  said:  "  1 
have  not  overlooked  the  fact  that  street  assessments  are,  by  the 
third  section  of  this  act,  made  a  lien  or  charge  on  the  land. 
Whether  that  fact,  taken  in  connection  with  the  power  conferred 
by  the  seventh  section,  will  authorize  a  sale  of  land  for  street 
assessment,  we  are  not  now  call  upon  to  determine." 

But  the  question  now  in  controversy  was  involved  and  de- 
cided in  the  court  for  the  correction  of  errors  in  the  case  of  Liv- 
ingstan  v.  The  Mayor  eic.  of  New  York,  8  Wend.  85, 101  [22  Am. 
Dec.  622].  In  that  case,  a  street  was  opened  in  the  city  of  New 
York,  upon  lands  which  had  been  previously  dedicated  by  John 
B.  Livingston  to  the  public  use  for  that  puipose,  but  Mr.  Liv- 
ingston had  never  in  any  other  way  conveyed  his  titie  to  the 
land  within  the  limits  of  the  street.  He  was  the  owner  of  the 
lands  subject  to  the  easement.  He  owned  also  lots  of  land 
adjoining  the  street,  which,  together  with  lots  owned  by  other 
proprietors,  were  assessed  for  the  opening  and  improving  the 
street  under  a  provision  similar  to  that  by  which  the  assessment 
now  in  controversy  was  made  in  the  city  of  Brooklyn. 

The  amount  of  the  assessment  agaiust  him  upon  the  adjoin- 
ing lots  was  set  off  against  the  value  of  his  interest  in  the  lands 
within  the  street,  and  overbalanced  it.  He  was  charged  in  the 
assessment  with  the  balance  only.  It  did  not  appear  that  he 
was  allowed,  in  adjusting  the  balance,  less  than  the  full  value  of 
his  lands  within  tiie  street  subject  to  the  easement.  He  com- 
plained of  the  whole  proceeding:  first,  because  he  was  not 
allowed  the  full  value  of  the  land  taken  for  the  street,  without 
reference  to  the  easement;  and  secondly,  he  complained  of  the 
assessment  by  which  his  lots  adjoining  the  street  were  charged 
with  his  proportion  of  the  expense  of  the  improvement  in  the 
same  manner  as  other  adjoining  lots  were  charged.  The  objec- 
tion to  the  proceedings  was,  that  they  were  unconstitutional. 

The  late  chancellor,  in  his  opinion,  said  ''it  was  not  denied 
that  the  legislature  have  the  power  to  authorize  the  taking  of 
private  property  for  the  purpose  of  public  streets,  upon  making 
just  compensation  to  the  owners;  but  it  is  insisted  by  the  plaint- 
iff's counsel,  that  the  increased  value  of  the  adjacent  property 
can  not  be  set  off  against  the  loss  or  damage  sustained  by  him 
in  taking  his  property  for  a  street,  and  be  considered  as  a  just 
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eompcinflation  for  the  property  so  taken."  The  chancellor  pro- 
nounced this  objection  untenable,  and  proceeded:  **  The  owner 
of  property  taken  is  entitled  to  a  full  comi>en8ation  for  the  dam- 
age he  sustains  thereby;  but  if  the  taking  of  his  property  for 
the  public  improvement  is  a  benefit  mther  than  an  injury  to 
him,  he  certainly  has  no  equitable  claim  to  damages.  Besides, 
it  is  a  well-settled  principle,  that  where  any  particular  county, 
district,  or  neighborhood  is  exclusively  benefited  by  a  public 
improvement,  the  inhabitants  of  that  district  may  be  taxed  for 
the  whole  expense  of  the  improvement,  in  proportion  to  the 
supposed  benefits  received  by  each.  In  this  case,  if  the  whole 
value  of  the  property  taken  for  a  street  in  the  city  of  New  York 
is  allowed  to  the  individual  owner,  the  proprietors  of  the  adja- 
cent lots  must  be  assessed  for  the  purpose  of  paying  that  amount; 
and  if  the  individual  whose  property  is  taken  is  the  owner  of  a 
lot  adjacent,  that  lot  must  be  a9se3sed  ratably  with  the  others. 
It  therefore  makes  no  difference  whether  he  is  allowed  the  whole 
value  of  the  property  taken  in  the  first  instance,  and  is  assessed 
for  his  portion  of  the  damage,  or  whether  the  one  sum  is  off- 
set against  the  other  in  the  first  place  and  the  balance  is  only 
allowed." 

Senator  Sherman  delivered  an  opinion  concurring  with  the 
chancellor  in  the  result,  and  these  opinions  were  sustained  by 
the  unanimous  vote  of  the  court  for  the  correction  of  errors. 

This  case  affords  an  example  of  the  exercise  of  the  two  pow- 
ers before  mentioned,  that  is,  the  power  of  eminent  domain  and 
the  power  of  taxation;  the  first  in  taking  the  land  for  the  use  of 
the  street,  and  the  second  in  requiring  contribution  to  defray 
the  expenses  of  improving  it,  from  that  class  of  persons  on 
whom  the  burden  ought  to  fall.  The  case  afi&rms  the  validity  of 
street  assessments,  in  virtue  of  the  latter  power.  In  Owners 
of  Oround  etc.  v.  Mayor  etc,  of  Albany^  15  Wend.  376,  the 
land  of  Mr.  Betts,  adjoining  a  square  laid  out  in  Albany,  was 
assessed  to  pay  the  expenses,  and  Chief  Justice  Savage  said: 
''  It  can  not  be  conceded  that  any  constitutional  question  prop- 
erly arises  in  relation  to  Mr.  Betts.  His  property  has  not  been 
taken  for  public  use."  And  although  he  did  not  B&im  or  deny 
that  the  assessment  was  a  tax,  he  affirmed  the  validity  of  the 
assessment  against  the  objection  of  unconstitutionality  expressly 
raised;  and  this  could  have  been  done  on  no  other  principle 
than  that  it  was  an  exercise  of  the  power  of  taxation. 

In  1835  an  act  was  passed  (chapter  309)  appointing  commis- 
fdoners,  and  authorizing  them  to  *'  assess  the  sum  of  forty-one 
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thousand  dollars  upon  the  owners  of  all  the  real  estate  sitnated 
in  the  city  of  Utica»  in  proportion  to  the  benefits  which  each 
shall  be  deemed  to  have  acquired  by  the  location  of  the  northern 
termination  of  the  Chenango  canal  in  the  city  of  Utica,  as  nearly 
as  the  same  can  be  estimated."  The  statute  authorized  the 
assessments  to  be  collected  in  the  same  manner  as  taxes  in 
Oneida  county  were  collected.  The  commissioners  and  collector 
were  sued  for  attempting  to  collect  the  assessment.  But  the 
statute  was  held  to  be  constitutional,  and  the  assessment  was 
adjudged  to  be  within  the  lawful  exercise  of  the  power  of  taxa- 
tion: Thomas  t.  Leland,  24  Wend.  65.  In  Striker  v.  KeUy,  7 
Hill,  9, 23,  there  had  been  a  street  assessment  in  the  city  of  New 
York,  and  its  yalidity  was  strenuously  contested.  Mr.  Justice 
Beardsley  says:  ''This  was  local  taxation  for  a  local  purpose, 
and  falls  within  the  legitimate  exercise  of  the  taxing  power."  In 
this  opinion  Chief  Justice  Nelson  concurred;  and  Bronson,  J., 
agreed  that  the  New  York  street  law  was  free  from  constitutional 
objection,  except  on  the  ground  of  a  provision  therein  which  is 
not  contained  in  the  street  laws  of  Brooklyn,  under  which  the 
assessment  now  in  question  was  made.  We  have  therefore  in 
that  case  the  unanimous  opinion  of  the  justices  of  the  supreme 
court  in  favor  of  the  validity  of  street  assessments,  so  far  as 
respects  their  constitutionality. 

The  judgment  in  Striker  v.  KeUyy  supra^  was  afterwards  re- 
versed: 2  Denio,  323;  but  upon  a  point  not  affecting  the  ques- 
tion now  under  consideration.  The  examination  of  the  cases 
decided  in  this  state  terminates  in  the  conclusion  (although  sev- 
eral of  the  cases  contain  dicta  to  the  contrary),  that  street 
assessments  like  that  in  controversy  in  this  suit  have  been 
adjudged,  both  in  the  supreme  court  and  in  the  court  for  the 
correction  of  errors,  to  be  lawful  and  constitutional  taxa- 
tion. 

One  of  the  objections  to  the  validity  of  the  assessment  and  of 
the  statute  under  which  it  was  made  was  that  the  assessment 
was  not  made  by  a  juiy  or  by  commissioners,  as  required  by 
section  7  of  article  1  of  the  constitution. 

It  is  only  necessaiy  to  say  in  reference  to  this  objection,  that 
the  constitutional  provision  referred  to  applies  only  to  private 
property  taken  for  public  use  by  right  of  eminent  domain,  and 
not  to  cases  of  taxation. 

Taxation  similar  to  that  now  in  controversy  has  been  sanc- 
tioned by  long  usage  in  this  state  and  elsewhere. 

In  England,  the  commissioners  of  sewers  assess  the  lands 
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affected  by  their  operations,  without  reference  to  other  locality: 
23  Hen.  Ym.,  c.  5,  sec.  3;  4  Evans'  Stat.  26. 

In  Massachusetts,  meadows,  swamps,  and  lowlands  may  be 
assessed  among  the  proprietors  for  the  expense  of  draining  the 
same,  without  reference  to  any  political  district,  and  in  propor- 
tion to  the  benefit  each  proprietor  derives  from  the  work:  B.  S. 
of  Mass.  673.  In  Connecticut,  the  same  power  is  given  by 
statute  to  commissioners  for  draining  marshy  lands:  Stat,  of 
Conn.,  ed.  of  1839,  p.  544. 

In  Pennsylvania,  South  Carolina,  and  Louisiana,  taxation 
upon  this  principle  has  been  practiced  and  sanctioned  as  consti- 
tutional: City  of  Lexington  v.  McQuillan's  Heirs,  9  Dana,  524 
{35  Am.  Dec.  159];  and  in  New  Jersey,  Maryland,  Virginia, 
Ohio,  and  Indiana,  it  is  understood  that  local  taxation  upon 
similar  principles  is  authorized  by  law. 

In  the  colony  and  state  of  New  York,  the  system  of  taxation 
for  local  purposes  by  assessing  the  burden  according  to  the 
benefit  has  been  in  force  for  more  than  one  hundred  and  fifty 
years.  It  was  applied  to  highways  in  the  county  of  Ulster  in 
1G91 :  Bradf .  Laws,  45.  The  power  was  given  to  the  corpora- 
tion of  New  York  in  the  same  year:  Id.  9.  This  statute  re- 
mained in  force  in  1773,  when  Van  Schaack's  edition  of  the 
statutes  was  published,  and  no  evidence  of  its  repeal  is  found 
until  1787,  when  it  seems  to  have  been  revised  and  its  provisions 
re-enacted  under  the  state  constitution :  Van  Schaack's  Laws, 
8,  9;  2  Jones  &  Yar.  152:  1  Greenl.  443.  The  colonial  statute 
was  doubtless  in  force  when  the  state  constitution  was  adopted. 
It  is  not  unworthy  of  remark,  that  in  April,  1691,  a  bill  of  rights 
was  passed  for  the  security  and  protection  of  the  people  of  the 
province.  The  statute  authorizing  the  assessments  first  men- 
tioned was  passed  afterwards  during  the  same  year.  In  Janu- 
ary, 1787,  an  act  was  passed  declaring  the  rights  of  the  citizens 
of  this  state,  and  prohibiting  among  other  things  that  any  per- 
son should  be  deprived  of  his  property  except  by  due  course  of 
law.  The  statute  of  1787,  authorizing  street  assessments  in  the 
city  of  New  York,  was  passed  by  the  same  legislature,  and  sanc- 
tioned by  the  same  council  of  revision,  which  had  assented  to 
the  bill  of  rights.  Street  assessments  upon  the  same  principle 
were  authorized  in  the  city  of  New  York  in  1793:  3  Greenl.  58; 
and  in  1795:  Id.  244,  245;  and  in  1796:  Id.  333,  334;  and  in 
1801:  2  E.  &  B.  130;  and  in  1813:  2  B.  L.  407.  The  corpora- 
tion of  New  York  have  had  and  exercised  authority  to  make 
iitreet  assessments  from  the  infancy  of  that  city.     Similar  powers 
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have  been  conferred  on  nearly  every  city,  and  on  many  of  the 
villages  in  this  state.  It  has  also  been  applied  to  highways,  to 
turnpike  roads,  and  to  the  draining  of  marshes. 

This  system  of  taxation  was  in  force  at  the  time  of  the  making 
and  adoption  of  our  first,  second,  and  third  constitutions,  and 
has  stood  in  our  statute  books  along  with  the  constitutions, 
from  1777  until  now,  without  prohibition  or  restraint.  Sales 
of  real  estate  to  large  amounts  have  been  made,  and  the  lands 
so  sold  are  now  held  on  the  faith  of  the  validity  of  these  assess- 
ment laws.  Proceedings  under  them  have  been  brought  before 
the  supreme  court  for  review,  continually  during  the  last  thirty 
years.  They  have  been  litigated  often  on  the  ground  of  irregu- 
larity, and  sometimes  upon  constitutional  objections.  They 
have  been  confirmed  in  cases  almost  without  number.  If  the 
uniform  practice  of  the  government,  from  its  origin,  can  settle 
any  question  of  this  nature,  the  power  of  the  legislature  to  ex- 
ercise this  kind  of  taxation  would  seem  to  be  established  by  it. 
Constitutional  objections  never  prevailed  against  it  until  1846, 
when  the  case  of  The  People  v.  The  Mayor  etc.  of  Brooklyn,  6 
Barb.  209,  was  decided. 

It  is  true,  however,  that  they  were  complained  of  as  operating 
harshly  and  unjustly  in  many  instances.  The  subject  was 
frequently  brought  before  the  legislature,  and  was  debated  in 
the  public  press. 

The  attempt  was  made  in  the  convention  of  1846,  to  abolish 
this  mode  of  taxation.  A  standing  committee  was  appointed  to 
consider  and  report  on  the  organization  and  power  of  cities  and 
incorporated  villages,  and  especially  on  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts,  and  loaning 
their  credit:  Convention  Documents,  Nos.  10,  16.  For  the 
purpose  of  ascertaining  what  was  meant  by  the  word  '^assess- 
ment"  as  used  in  the  resolution  appointing  the  committee,  we 
look  most  naturally  to  the  action  of  the  committee  itself.  We 
find  that  a  majority  of  that  committee  reported  a  section  pro- 
hibiting local  assessment  for  any  improvement  in  a  city  or 
village,  unless  upon  application  of  a  majority  of  the  owners  of 
the  lands  to  be  assessed,  and  unless  upon  a  vote  of  two  thirds 
of  the  common  council,  or  board  of  trustees. 

The  minority  reported  the  following  section:  ''No  assessment 
for  any  improvement  in  any  city  or  village  shall  be  laid  other- 
wise than  by  a  general  tax  upon  the  taxable  properly  of  such  city 
or  village,  levied  and  collected  with  an  annual  tax  for  other  ex- 
penses:" Debates  in  Oonv.,  Argus  ed.,  857.    Unless,  therefore. 
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we  are  at  liberty  to  suppose  that  this  committee  reported  by 
mistake  upou  a  subject  not  referred  to  them,  we  are  anavoidably 
led  to  the  conclusion  that  they  were  required  to  consider  and 
report  upon  assessments  like  that  in  question  in  this  suit.  Both 
the  propositions  reported  by  the  committee  failed;  and  after  an 
unsuccessful  effort  by  the  chairman  for  their  adoption.  Debates, 
Argus  ed. ,  806,  980,  he  submitted  the  following  substitute,  which 
was  adopted  and  incorporated  into  the  present  constitution  as 
the  ninth  section'  of  the  eighth  article  thereof,  to  wit:  '*  It  shall 
be  the  duty  of  the  legislature  to  provide  for  the  organization  of 
cities  and  incorporated  Tillages,  and  to  restrict  their  powers  of 
taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessments,  and 
in  contracting  debt  by  such  municipal  corporations." 

Instead  of  aboUehing  the  system  of  assessments,  this  section 
of  the  constitution  refers  it  to  the  legislature  for  the  correction 
of  its  abuses.  The  direction  given  to  restrict  the  power  of  cities 
and  villages  to  make  assessments  presupposes  and  admits  the 
existence  of  a  power  to  be  restricted.  The  constitution,  there- 
fore, in  this  section  recognizes  and  affirms  the  validity  of  the 
legislation  by  which  city  and  village  assessments  for  local  pur- 
poses like  that  now  in  controversy  are  authorized;  and  seems  to 
remove  all  doubt  in  relation  to  the  legislative  power  in  ques- 
tion. 

Several  objections  are  made  to  the  regularity  of  the  assess- 
ment. It  is  well  settled,  that  upon  a  common-law  certiorari  the 
court  will  not  examine  the  proceedings  returned,  further  than 
to  ascertain  whether  the  inferior  tribunal  has  kept  within  Om 
jurisdictional  limits.  It  is  objected  that  the  resolution  to  do 
the  work,  if  any  was  passed,  was  not  approved  by  the  mayor. 
This  objection  is  not  well  founded  in  fact.  The  ordinance  un- 
der which  the  work  was  actually  done  was  passed  on  the  twenty- 
eighth  of  February,  1848,  and  was  signed  and  approved  by  the 
mayor.  The  work  was  not  done  under  the  resolution  of  the 
tenth  of  June,  1847. 

Another  objection  is,  that  no  notice  was  given  to  the  owners 
of  the  land  assessed.  In  the  case  of  Ov/nera  of  Ground  etc, 
V.  The  Mayor  etc,  of  Albany,  15  Wend.  374,  it  was  adjudged 
that  the  legislature  had  authority  to  prescribe  what  notice  should 
be  given  in  the  case  of  an  assessment  like  the  present,  and  if 
notice  be  given  as  thus  required,  it  is  sufficient.  The  only  no- 
tice required  by  the  statute  under  which  the  present  assessment 
was  made  is  a  notice  to  be  published  in  the  corporation  news^ 
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papers  for  ten  days  before  the  day  fixed  for  the  alteration  or 
confirmation  of  the  assessment  by  the  common  council.  This 
gives  to  any  person  assessed  an  opportunity  to  be  heard,  and  is 
all  the  notice  necessary.     Such  notice  was  given. 

There  is  nothing  in  the  statutes  of  1834,  under  which  the 
assessment  in  this  case  was  made,  requiring  the  assessors  to  as- 
certain or  certify  the  entire  amount  of  benefit  derived  from  the 
grading  and  paving  the  avenue.  It  was  a  work  which  the  cor- 
poration directed  to  be  done  for  the  benefit  of  that  part  of  the 
city,  and  the  presumption  is,  in  the  absence  of  evidence  to  the 
contrary,  that  the  benefits  exceeded  the  expense.  Had  it  been 
otherwise,  the  fact  might  have  been  shown  before  the  common 
council,  against  the  confirmation  of  the  report. 

The  burden  of  showing  that  the  taxation  was  excessive  and 
exorbitant  lay  upon  the  relators,  and  this  should  have  been  done 
at  the  proper  time  and  place.  The  common  council  would  un- 
doubtedly have  set  aside,  or  reduced  the  assessment,  if  it  had 
been  shown  to  be  excessive  or  unjust.  The  case  is  not  open  to 
inquiry  on  that  point  here. 

The  case  of  The  Flatbush  Avenue,  1  Barb.  286,  has  no  appli- 
cation to  the  present  case.  The  statutes  of  1833  and  1838,  there 
xefeired  to,  relate  entirely  to  cases  of  opening  and  widening 
sti'eets  where  land  is  taken  for  that  purpose. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
the  assessment  affirmed. 

Ordered  accordingly. 

Distinction  betwexn  Right  or  Taxation  ahd  or  Eminsnt  Domain. — 
The  distinction  in  general  made  by  the  principal  case  between  the  power  o^ 
taxation  and  the  right  of  eminent  domain  has  been  frequently  approved:  Astar 
V.  Mayor  etc.,  5  Jones  k  S.  559;  Clark  v.  City  of  Jfochester,  13  How.  Pr.  20ft, 
211;  City  of  Aurora  V.  West,  9  Ind,  83;  Emery  Y.San  Franeiaco  Oaa  Co.,  28 
Cal.  351.  But  see  Agtor  v.  Mayor  etc.  of  New  York,  5  Jones  A;  S.  575,  576. 
Property  may  be  taken  by  right  of  eminent  domain  where  the  public  good 
requires,  but  in  such  case  what  one  parts  with  is  just  so  much  more  than  hia 
share  of  contribution  to  the  public  good,  and  hence  for  such  property  he 
must  receive  compensation  in  money  or  its  equivalent:  Sttiart  v.  Palmer,  74 
N.  Y.  190.  In  Weismer  v.  Village  of  Douglas,  4  Hun,  209;  S.  C,  6  Thomp. 
AC.  519,  it  was  said  that  "the  taking  of  land  in  invituim  has  been  principally 
done  by  railroads,  etc.    Its  ground  is  necessity,  and  that  is  the  limit." 

Right  or  State  to  Appropriate  Property  por  Poblio  Use:  Ten  Eyek 
V.  Delaware  etc.  Canal  Co.,  37  Am.  Dec.  233,  and  notes;  Alexander  y.  Mayor 
etc.,  46  Id.  630;  and  for  private  use:  Embury  v.  Conner,  53  Id.  325,  and  notes. 

Constitution AUTT  op  Assessments. — ^a.  In  Qeneral. — It  is  perfectly  well 
settled,  upon  the  authority  of  the  principal  case,  that  a  statute  or  charter  of 
a  municipal  corporation  authorizing  the  making  of  local  improvements,  and 
the  asseaamant  of  the  expense  on  those  benefited  thereby,  is  constitutional: 


286  People  u  Mayor  of  Bbooklyn.    [New  York. 

HoweUT.  CityofBvffaJU>,  37  N.  Y.  260;  Reatford  v.  Knight,  15  Barb.  641;  Ap- 
peal of  Piper,  32  Cal.  558;  BuUer  v.  Worcester,  112  Mass.  555;  Snjfder  v. 
President  etc.  o/Bockpart,  6  Ind.  240;  Uhrig  v.  City  of  St,  Louis,  44  Mo.  463; 
and  see  Benson  v.  Mayor  etc.  of  Albany^  7A  Barb.  253,  as  to  the  efifect  of  the 
long-continued  exercise  of  the  power  of  passing  such  statutes  by  legislatures 
upon  their  constitutionality,  and  Lukt  v.  City  of  BrooUyn,  43  Id.  57,  as  to 
the  constitutionality  of  an  act  making  the  city  or  county  in  which  property 
injured  by  a  mob  or  riot  is  situated  liable  for  the  damage. 

b.  Constitutional  Provisions  vnthout  Application  to  Assessments  and  Taxes. — 
Provisions  of  constitutions  that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law,  and  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  have  no  application  to  the  exercise  of 
the  taxing  power,  by  whatever  method  it  may  be  exercised:  People  v.  Law- 
rence, 41  N.  Y.  140;  Bank  of  Rome  v.  ViUage  of  Rom€,  18  Id.  44;  Hagar  v. 
Supervisors  of  Yolo  Co.,  47  Cal.  234;  Town  of  QuUford  v.  Cornell,  18  Barb. 
634;  Maam  v.  City  of  UtuM,  44  How.  Pr.  341;  Darlington  v.  Mayor  etc.  oj 
New  Tork,  31  N.  Y.  190;  S.  C,  28  How.  Pr.  358.  It  is  a  legitimate  exercise 
of  the  taxing  power  for  the  legislature  to  authorixe  the  whole  cost  of  a  local 
improvement  to  be  assessed  upon  lands  benefited,  and  such  authority  does 
not  conflict  with  the  constitutional  clause  against  taking  private  property 
for  public  use  without  just  compensation:  Id.;  State  v.  Sigler,  34  N.  J.  L. 
231;  Pcopte  V.  Havemeyer,  3  Hun,  108;  S.  C,  47  How.  Pr.  513;  4  Thomp.  k 
C.  381;  Oilman  v.  Citj/  of  Shebojfgan,  2  Black,  513.  While  a  mere  legislative 
enactment  is  not  due  process  of  law,  it  is  otherwise  with  proceedings  impoe- 
Ing  a  valid  tax  or  assessment,  and  providing  for  the  future  sale  of  the  prop 
erty  assessed  for  non-payment:  Lennon  v.  Mayor  etc.  qf  New  York,  5  Daly, 
351.  And  in  imposing  a  tax,  or  appropriating  private  property  for  public 
use,  with  a  provision  for  compensation,  the  legislative  act  is  itself  due  pro- 
cess of  law;  though  this  would  not  be  true  if  the  act  should  undertake  to 
appropriate  one  citizen's  property  for  the  use  of  another,  or  to  confiscate  the 
property  of  a  person  or  classof  persons,  or  a  particular  description  of  property, 
upon  some  view  of  public  policy,  where  it  could  not  be  said  to  be  taken  for 
a  public  use:  People  v.  Smith,  21  N.  Y.  599.  But  the  legislature  can  not  ad- 
judge claims  against  localities,  or  appoint  extraordinary  tribunals  to  deter- 
mine them:  such  procedure  violates  the  constitutional  provision  tliat  no  per* 
son  shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law, 
and  the  provision  securing  trial  by  jury:  Baldwin  v.  Mayor  etc,  2  Keyes,  401. 
In  Matter  of  Ryers,  72  N.  Y.  10,  the  general  drainage  act  of  1869  was  held 
to  be  in  the  line  of  legislation  sanctioned  for  years,  and  to  be  within  the  con- 
stitutional power  of  the  legislature  to  pass;  the  act  does  not  take  away  a 
citizen's  prox^erty  without  due  process  of  law.  Authority  to  raise  money  by 
the  exercise  of  the  taxing  x>ower  is  likewise  not  in  conflict  with  the  constitu- 
tional provisions  protecting  private  property  from  seizure:  QvUford  v.  Che- 
nango Co.,  13  Id.  149;  People  v.  MitdieU,  45  Barb.  211.  The  principal 
case  was  cited  to  all  the  foregoing  points.  And  see  further,  as  to  the  consti- 
tutionality of  assessments  by  municipal  corporations  for  improvements,  Alex- 
ander V.  Mayor  etc.,  46  Am.  Dec.  630;  Mayor  etc.  of  Baltimore  v.  Iluglus* 
Adm'r,  19  Id.  243;  CUy  of  Lexir^ton  v.  McQuillan,  35  Id.  159;  CUy  of  Louis- 
ville V.  Hyatt,  36  Id.  594.  As  to  the  meaning  of  **due  process  of  law,*'  and 
"  law  of  the  land,"  see  Taylor  v.  Porter,  40  Am.  Dec.  274,  and  cases  in  note; 
Brown  v.  Hummel,  47  Id.  431 ;  note  to  Flint  River  Steamboat  Co.  v.  Foster, 
48  Id.  271;  Embury  v.  Conner,  53  Id.  325. 

PowBB  OP  Assessment  vor  Local  Improvement  is  Exercise  of  Taxino 
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Powsr:  MnUer  qfZborowski,  68  N.  Y.  96;  Litchfield  v.  Vertwn,  41  Id.  133; 
P€pp2f  y.  Lawrence,  36  Barb.  194;  Litchfield  v.  MeComber,  42  Id.  291,  292; 
MaUer  of  Broadway  Widening,  63  Id.  579;  BuUsv.  City  of  Bochegter,  1  Hun, 
600;  S.  C,  4  Thomp.  &  C.  92;  Aforan  v.  City  qf  Troy,  9  Hun,  642;  note  to 
Village  qf  FuUon  v.  Tucker,  5  Thomp.  &  C.  624;  Clarke  v.  City  of  Rochester, 
5  Abb.  Pr.  125;  S.  C,  24  Barb.  482;  14  How.  Pr.  212;  Aetw  v.  May<yr  etc.,  5 
Jones  ft  S.  662;  OarreU  v.  Ct<y  ofSL  Louis,  25  Mo.  614;  O'Reiley  v.  ^aniba- 
iee  F(z/%  Draining  Co.,  32  Ind.  190;  Nichols  v.  C%  of  Bridgeport,  23  Conn. 
207:  Harvard  CoUege  v.  ^&irrman  (2/*  Boston,  104  Mass.  482;  Emery  v.  i9an 
Francisco  Qas  Co.,  28  GaL  352,  353;  iScovi//  v.  City  o/  Cleveland,  1  Ohio  St. 
135;  Sessions  v.  CrunkHUm,  20  Id.  358;  fTeeib  v.  C7t^//  o/  MUwauhee,  10  Wis. 
256;  DairympU  v.  C7«^  of  Milwaukee,  53  Id.  185 — all  citing  the  principal  case 
to  this  point.  And  while  it  was  admitted  that  the  principal  case  decided 
the  aboye  proposition,  it  was  said  in  People  v.  BatcheUor,  53  N.  Y.  143,  that 
it  did  not  go  to  the  extent  of  claiming  that  a  mandatory  statute  requiring  a 
municipal  corporation,  against  its  consent,  to  issue  its  bonds  and  invest  the 
proceeds  of  the  sale  thereof  in  or  to  exchange  the  same  for  railroa^l  stock,  was 
an  exercise  of  the  power  of  taxation. 

Distinction  between  Taxes  and  Assessments. — Statutory  exemptions 
from  taxation,  in  general,  refer  to  public  or  general  taxes,  and  not  to 
assessments:  Emery  v.  San  Francisco  Oas  Co.,  28  Cal.  358;  Boston  SeamenU 
Friend  Society  v.  Boston,  116  Mass.  185;  Hassan  v.  City  of  Rochester,  67  N.  Y. 
533;  Bvffah  City  Cemetery  v.  City  of  Buffalo,  46  Id.  510— all  citing  the  prin- 
cipal case.  The  history  of  section  9,  article  8,  of  the  New  York  constitution, 
as  given  by  Ruggles,  J.,  in  the  principal  case,  enacting  that  **  it  shall  be  the 
duty  of  the  legislature  to  provide  for  the  organization  of  cities  and  incorpo- 
rated villages,  and  to  restrict  their  powers  of  taxation,  assessment,  borrowing 
money,"  etc.,  has  been  often  referred  to  by  courts  of  states  whose  constitutions 
contain  a  like  provision,  in  determining  the  difference  between  ** taxes** and 
**  assessments:'*  See  Hill  v.  Higdon,  5  Ohio  St.  248;  Beeves  v.  Treonnvr  of 
Wood  Co.,  8  Id.  338,  342;  Northern  Indiana  R.  R.  v.  C<mneUy,  10  Id.  166; 
Emery  v.  San  Francisco  Oas  Co.,  28  Cal.  363,  367;  and  see  also  Palmer  v. 
Stumph,  29  Ind.  335,  commenting  upon  HUl  v.  Higdon  and  Reeves  v.  Treasurer 
of  Wood  Co.,  supra;  and  also  Clarke  v.  City  of  Rochester,  5  Abb.  Pr.  130; 
S.  C,  24  Barb.  487;  14  How.  Pr.  218;  Benscm  v.  Mayor  etc.  of  Albany,  24 
Barb.  262.  In  People  v.  Lynch,  51  Cal.  20,  the  principal  case  was  cited  to 
the  point  that  the  terms  *'tax**  and  "assessment^**  except  in  the  case  of  specific 
taxation,  both  include  the  idea  of  some  ratio  or  rule  of  apportionment,  so 
that  of  the  whole  sum  to  be  raised,  the  part  paid  by  one  piece  of  property 
shall  have  some  known  relation  to  or  be  affected  by  that  paid  by  another. 

Power  of  Taxation  is  Exclusivelt  LEOisLATiys  unless  limited  or  re- 
strained by  constitutional  provisions:  Howell  v.  City  of  Buffalo,  37  N.  Y. 
270;  People  v.  Supervisors  of  Montgomery  Co.,  67  Id.  115;  People  v.  Home 
Ins.  Co.,  92  Id.  347;  Benson  v.  Mayor  etc.  of  Albany,  24  Barb.  257, 258;  Towns- 
end  v.  Mayor  etc.,  16  Hun,  364;  Shepard  v.  Wood,  13  How.  Pr.  51;  Clarke  y. 
City  qfRochesUr,  5  Abb.  Pr.  123;  S.  C,  24  Barb.  481;  14  How.  Pr.  210;  State 
V.  Oarton,  32  Ind.  4;  Porter  v.  Rockford  etc.  R.  R.,  76  111.  573;  Pullan  v. 
Kinsinger,  2  Abb.  U.  S.  112;  State  Bank  v.  Knoop,  16  How.  410.  The  rem- 
edy, therefore,  against  unwise  or  unjust  taxation  is  to  be  sought  from  the  leg- 
islative department:  Orant  v.  Courtsr,  24  Barb.  239:  Benson  v.  Mayor  etc.  oj 
Albany,  24  Id.  263;  Stuart  v.  Palmer,  10  Hun,  25;  Clarke  v.  CUy  of  Rochester, 
5  Abb.  Pr.  123;  Astor  y.  Mayor  etc.,  7  Jones  A;  S.  129;  BumeU  v.  City  of  Sac- 
ramenio,  12  CslL  85;  NorUwm  Ind.  R.  R.  v.  Connelly,  10  Ohio  St.  166.    But 
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while  thlB  IB  true,  it  is  equally  tme  that  the  remedy  against  leg^alatire  en- 
oroachments  upon  the  constitution  is  to  be  sought  from  the  judiciary:  flanlon 
y.  Superrnson  of  Westchester,  8  Abb.  Pr.,  N.  S.,  271;  8.  C,  57  Barb.  303.  In 
all  the  foregoing  the  principal  caae  was  cited.  See  further,  on  the  propositioQ 
that  the  power  of  taxation  is  a  neceeaary  accompaniment  of  the  power  of  leg- 
islation, BaUle  Y.  AfobiUf  44  Am.  Dec.  43a 

Appoktiokmsnt  of  Taxes  and  Asskssmektb. — ^Taxation,  how  far  must 
be  uniform:  OUy  of  Lexington  v.  McQuUlaia,  35  Am.  Dec  150;  Gityqf  Lows' 
ffUle  V.  Hyatt,  36  Id.  594.  A  state  may  enact  license  laws  notwithstanding 
there  is  a  constitutional  provision  declaring  that  taxation  shall  be  uniform: 
People  V.  Naglee,  52  Id.  312,  and  note.  The  legislative  power  to  apportion 
taxes  and  assessments  follows  as  a  corollary  to  the  power  to  tax  in  the  ab- 
sence of  constitutional  restrictions,  and  is  equally  broad.  The  principal  case 
has  been  frequently  cited  to  this  proposition:  Brewster  v.  City  qf  Syracuse, 
19  N.  Y.  118;  People  y.  Nearing,  27  Id.  300;  People  v.  Lawrence,  41  Id.  140; 
Gordon  v.  Comes,  47  Id.  611,  612;  In  re  Van  Antwerp,  56  Id.  265;  Baldwin 
v.  Mayor,  2  Keyes,  397;  People  v.  Edmonds,  15  Barb.  534;  Woodruffs, 
Fisher,  17  Id.  231;  People  v.  Haws,  12  Abb.  Pr.  205;  S.  C,  34  Barb.  76;  21 
How.  Pr.  180;  Waltaek  v.  Mayor  etc.,  3  Hun,  06;  S.  C,  5  Thomp.  A;  C.  322; 
Jn  re  SackeU  Street,  4  Hun,  03;  S.  C,  6  Thomp.  &  0.  348;  Lennon  v.  Maytyr 
etc,  qf  New  York,  5  Daly,  350;  Wilson  y.  Mayor  qf  New  York,  1  Abb.  Pr. 
7;  S.  C,  4  E.  D.  Smith,  670;  Ptunpelly  v.  ViUage  qf  Owego,  45  How.  Pr. 
244;  NoHh  Missouri  li,  R.  v.  Maguire,  20  Wall.  62;  State  v.  Sigler,  34  N. 
J.  L.  232;  Goodrich  v.  Winchester  etc,  T,  Co.,  L6  Ind.  121;  PaUison  v.  Board 
of  Supervisors,  13  Cal.  188;  Emery  v.  San  Francisco  Oas  Co,,  28  Id.  272;  the 
right  to  assess  by  benefits  is  therefore  undoubted  on  this  theory:  Sun  Mutual 
Jns,  Co,  V.  Mayor  etc,,  8  N.  Y.  251;  Town  qf  GuHford  v.  Cornell,  18  Barb. 
634;  Clarke  v.  CUy  of  Bochesier,  5  Abb.  Pr.  127;  S.  C,  24  Barb.  484;  14 
How.  Pr.  214;  Davidson  v.  Mayor  etc,  of  New  York,  27  How.  Pr.  352;  S.  C, 
2  Robt.  (N.  Y.)  245;  BumeU  v.  City  of  Sacramento,  12  Cal.  84;  Blanding  v. 
Burr,  13  Id.  353,  355;  Anderson  v.  Kerns  Draining  Co.,  14  Ind.  200,  201; 
Scovill  v.  City  of  Cleveland,  I  Ohio  St  138;  Sessions  v.  CrunkHton,  20 
Id.  358;  and  see  an  extended  quotation  from  the  principal  '*  leading"  case 
in  Cooley*8  Const.  Lim.  *505.  The  effect  of  a  constitutional  restriction  on 
this  power  will  be  found  considered  in  City  qf  Chicago  v.  Lamed,  34  UL  274, 
281,  where  the  principal  case  is  distinguished.  In  Howell  v.  CUy  qf  Buffalo, 
37  N.  Y.  272,  it  was  said  that  the  doctrine  of  the  principal  case  was  asserted* 
in  Brewster  v.  CUy  of  Syracuse,  10  Id.  118,  where  it  was  held  that  the  legis- 
lature had  the  power  to  authorize  the  levy  of  a  tax  for  the  purpose  of  paying 
to  one  who  had  constructed  a  municipal  improvement  an  addition  to  the  con- 
tract price,  which  the  corporation  itself  was  by  its  charter  forbidden  to  pay; 
and  iu  Town  qf  Guilford  v.  Supervisors  ofCJienarigo  Co,,  13  Id.  146,  the  prin- 
cipal case  was  cited  to  the  point  that  the  legislature  had  power  to  tax  the 
taxable  property  of  a  town  to  pay  the  claim  of  a  private  individual;  but  in 
Baldvnn  v.  Mayor  etc.,  2  Keyes,  399,  it  was  said  that  the  principal  case  was 
no  authority  for  the  doctrine  thus  advanced  by  the  latter;  and  while  the  leg- 
islature has  authority  for  the  purpose  of  paying  any  claim  to  impose  a  tax 
upon  the  property  of  the  whole  or  any  portion  of  the  state,  neither  the  prin- 
cipal case  nor  Town  of  Guilford  v.  Supervisors  etc,  13  N.  Y.  143,  supra,  in 
any  manner  gives  a  warrant  for  the  opinion  that  the  legislature  has  a  right  to 
direct  a  municipal  corporation  to  pay  a  claim  for  damages,  for  breach  of  a 
contract,  out  of  the  funds  or  property  of  such  corporation,  without  a  sub* 
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miBiiion  of  such  claim  to  a  judicial  tribunal:  People  y.  Hawey  15  Abb.  Pr. 
119;  S.  a,  37  Barbw  455;  24  How.  Pr.  152. 

The  legislature  has  the  power  to  make  aa  assessment  for  street  improTe- 
fuent,  assessed  upon  the  basis  of  benefits  to  the  property  affected,  a  personal 
charge  upon  tlie  owner,  and  to  authorize  its  collection  by  personal  suit  and 
judgment,  as  well  as  by  sale  of  the  land  benefited:  Taylor  v.  PcUmer,  31 
CaL  677>  689,  per  Sawyer,  J.,  dissenting.  When  private  property  is  taken 
for  public  use,  also  the  benefits  deriyed  may  be  deducted  from  the  damages 
sustained:  Qrang^r  y.  CUy  of  Syracuse,  38  How.  Fr.  312;  San  Frandaco  etc 
H.  B,  v.  Caldtoell,  31  Oal.  374;  but  see  Oould  v.  Hudson  River  B.  R.,  12 
Barb.  630,  where  a  difficulty  was  met  with,  in  this  regard,  in  reconciling  the 
principal  case;  and  Radcmfv.  Mayor  etc.  of  Brooklyn,  4  N.  Y.  195;  S.  C,  53 
Am.  Dec  357.  The  principal  case  was  quoted  at  length  in  Emery  v.  San 
Frahdaco  Oaa  Co,,  28  Oal.  357,  to  the  point  that  apportionment  of  assess- 
ments, to  bear  equally  and  do  substantial  justice,  must  be  made  upon  a  dif- 
ferent principle  from  that  adopted  in  taxation.  The  provision  of  the  New 
York  constitution,  section  9,  article  8,  imposing  upon  the  legislature  the  duty 
to  provide  for  the  organization  of  cities,  etc.,  and  to  restrict  their  power  of 
taxation,  assessment,  borrowing  money,  contracting  debts,  etc.,  admits  the 
existence  of  a  power  to  be  restricted,  and  the  municipal  corporation  may  con- 
tract debts  without  legislative  prohibition,  and  certainly  under  legislative 
power  expressly  given:  Clarke  v.  City  of  Rochester,  24  Barb.  487;  S.  C,  5 
Abb.  Pr.  130;  14  How.  Pr.  218;  and  see  Benson  y.  Mayor  etc,  qf  Albany,  24 
Barb.  262.  See  further,  as  to  the  right  of  a  municipal  corporation  to  impose 
burdens  upon  a  portion  of  the  inhabitants,  Ooddard,  PeiUhner,  28  Am.  Dea 
259;  Mayor  and  Alderman  v.  Maberry,  44  Id.  315,  and  note.  The  right  to 
set  off  benefits  against  damages,  where  private  property  is  taken  for  public 
use,  or  improvements  made,  is  also  recognized  by  the  following  cases:  Living- 
ston V.  Mayor  qf  New  York,  22  Id.  622;  Mayor  etc.  of  Baltimore  v.  Hughee^ 
AdmW,  19  Id.  243;  Jacob  y.  City  of  LomsvUU,  33  Id.  533;  Whiteman*s  Ex'x 
y.  Wilmington  etc  B.  R,,  Id.  411;  Symonds  v.  Cincinnati,  45  Id.  529,  and 
note;  and  see  Matter  of  Albany  Street,  25  Id.  618;  Sharp  v.  Johnson,  40  Id. 
259,  in  regard  to  the  manner  of  making  the  estimate  of  benefits  and  damages 
in  assessments.  It  will  not  be  presumed  that  property  in  one  street  is 
benefited  by  improvements  in  another  because  such  staneets  are  parallel: 
Alexander  v.  Mayor  eto.,  46  Id.  630. 

MiscsLLAHEOUS  CITATIONS  OF  PRINCIPAL  Case. — Li  Boidwin  V.  City  qf 
Oswego,  2  Keyes,  143;  S.  C,  1  Abb.  App.  Dec.  74,  as  settling  the  right  as 
well  as  the  duty  of  municipal  corporations  to  direct  public  improvements, 
when  the  power  is  conferred  by  law  and  the  preliminary  steps  have  been 
taken  which  authorize  the  action;  in  People  v.  Lynch,  51  Cal.  38,  in  consider- 
ing the  question  whether  the  provisions  of  the  California  constitution  restrict 
the  powers  of  the  legislature,  so  that  it  could  neither  compel  a  city  to  create 
a  debt  or  levy  a  tax  for  a  particular  purpose,  nor  directly  intervene  to  le\7 
an  assessment  for  a  particular  municipal  improvement,  to  the  point  that  the 
statute  decided  to  be  there  constitutional  was  a  statute  authorizing  a  mu- 
nicipal corporation,  at  the  discretion  of  its  officers,  to  employ  the  powers 
of  assessment,  etc.;  in  People  v.  Havemeyer,  47  How.  Pr.  510;  S.  C,  3  Hun, 
107;  4  Thomp.  A  C.  379,  to  the  point  that  instead  of  the  legislature  delegat- 
ing the  power  to  make  local  improvements,  it  might  act  itself  directly;  in  In 
re  Townsend,  39  N.  Y.  181,  per  Miller,  J.,  dissenting,  to  the  point  that^  in 
cases  of  public  improvement,  the  right  of  eminent  domain  may  be  exercised, 
«ither  through  the  agents  of  the  government,  through  the  medium  of  oorpo- 
Am.  Dsc.  "Vol,  LY— 19 
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rate  bodies,  or  by  means  of  individual  enterprise;  in  Johnson  y.  County  of 
Starke  24  III.  89,  to  the  piiint  that  the  construction  of  a  railroad  throagh  a 
ooanty  is  a  "corporate  purpose,"  within  the  meaning  of  section  5,  article 9,  of 
the  constitution,  authorizing  counties,  cities,  etc.,  to  be  vested  with  *' power  ti 
assess  and  collect  taxes  for  corporate  purposes;"  in  Stuart  y.  Palmer,  10  Hnn, 
25,  as  holding  in  principle  that  only  such  notice  of  an  assessment  need  be  given 
as  was  required  by  the  act  providing  the  same;  and  see,  on  this  last  point  of 
notice.  Ireland  v.  City  of  Rochester,  51  Barb.  431 ;  In  re  Lowden,  89  N.  Y.  654; 
and  also  Methodist  P,  Church  v.  Mayor  etc  of  Baltimore^  48  Am.  Dec.  540;  in 
Baldwin  v.  Mayor  etc.,  2  Keyes,  396,  to  the  point  that  there  are  some  things 
the  legislature  can  not  do,  although  not  prohibited  by  the  constitution,  e.  g., 
it  can  not  appropriate  public  property  to  private  purposes,  but  only  to  pub- 
lic; in  Wilson  v.  Mayor  of  New  York,  1  Abb.  Pr.  16;  S.  C,  4  E.  D.  Smith, 
689,  in  considering  the  mode  in  which  an  illegal  assessment  may  be  set  aside, 
corrected,  or  relieved  against,  to  the  point  that  upon  a  common-law  certioraH 
the  court  will  not  examine  the  proceedings  returned,  further  than  to  ascertain 
whether  the  inferior  tribunal  has  kept  within  its  jurisdictional  limits;  and  in 
Astor  V.  Mayor  etc,,  5  Jones  k  S.  575,  576,  it  was  said  that  the  following 
grounds  of  annulling  the  assessment  by  the  supreme  court,  and  none  others, 
were  examiLed  in  the  principal  case:  1.  That  the  assessment  was  not  a  law- 
ful exercise  of  the  power  of  taxation;  2.  That  money  is  property,  and  can  not 
be  taken  for  public  use  by  the  right  of  eminent  domain  without  just  com- 
pensation; and  that  the  enhancement  of  value  of  lands  by  the  grading  and 
paving  was  not  just  compensation  within  the  meaning  of  the  constitution; 
3.  That  the  money  was  taken  or  exacted  without  due  process  of  law,  and  the 
assessment  was  void;  and  Freedman,  J.,  held  that  the  remarks  of  Ruggles, 
J.,  that  "no  land  was  taken  from  the  relators  or  other  persons  assessed  for 
the  making  of  Flushing  avenue.  The  question,  therefore,  whether  compen- 
sation for  land  taken  for  such  use  could  be  made  in  estimated  benefits,  does 
notarise" — must  "consequently  be  read  and  considered  in  the  light  of  the 
claim  advanced  by  the  relators,  that  their  money  was  taken  for  public  use  by 
the  exercise  of  the  right  of  eminent  domain." 


Bans  of  Rochesteb  v.  Jones. 

[4  New  Tobk  (4  Comrock),  497.] 

Factor  does  not  Acquibe  Any  Intsbest  in  Goods  Gonsionxd  to  him, 
from  the  fact  that  the  consignor  delivers  them  to  a  carrier  addressed  to 
the  factor,  and  takes  a  receipt  or  bill  of  lading  for  them  expressing  that 
they  are  to  be  delivered  to  the  factor.  Until  either  the  merchandise  c  r 
the  receipt  or  bill  is  delivered  to  the  factor,  the  consignor,  if  he  is  the 
general  owner,  can  sell,  mortgage,  or  pledge  them  to  a  third  person,  by 
a  transfer  of  the  receipt  or  bill,  notwithstanding  he  is  indebted  to  the 
factor  for  advances  for  former  consignments. 

Factor's  Interest  in  Qoods  Coksiqned  is  GoNDiTiONAii  on  Aoobftancb 
OF  Draft  drawn  on  him  by  the  consignor  and  general  owner,  notwith- 
standing the  latter*s  indebtedness  to  the  factor,  where  a  bank  discounts 
such  draft  on  security  of  the  carrier's  receipt,  with  the  understanding 
that  if  the  draft  is  not  accepted  the  bank  could  take  the  goods  and  sell 
them,  but  if  accepted  the  factor  was  to  have  the  goods  and  the  bank 
would  look  to  him  for  payment;  and  the  bank  holds  the  goods  in  trosti 
or,  it  seems,  by  way  of  mortgage  or  pledge. 
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Appeal  from  a  judgment  of  nonsuit.  The  action  was  trover 
for  a  quantity  of  flour,  On  the  trial,  proof  was  made  on  behalf 
of  the  Bank  of  Rochester,  the  plaintiff,  that  in  July,  1843,  Jones, 
the  defendant,  in  Albany,  was  the  factor  of  one  Foster  in  Roch- 
ester; and  that  Foster  applied  to  the  bank  to  discount  his  draft 
upon  Jones,  offering  as  collateral  security  for  acceptance  a  re- 
ceipt for  two  hundred  barrels  of  flour,  consigned  by  him  to 
Jones,  against  which  the  draft  was  drawn  and  which  read  as 
follows:  *'Rec'd,  Rochester,  July  15,  1843,  of  W.  C.  Foster 
two  hundred  barrels  of  flour  to  be  forwarded  to  B.  P.  Jones, 
Albany,  in  good  order,  without  delay,  subject  to  forty-five  cents 
freight.  R.  D.  Hannah.  M.  K.  E.  D.  Ely.  Two  hundred  bar- 
rels."  The  discount  was  granted,  on  the  understanding  that  if 
Jones  did  not  accept  the  draft,  the  bank  would  be  entitled  to 
take  the  flour  from  the  forwarder  and  sell  it  for  their  indemnity; 
but  if  Jones  accepted  he  was  to  be  entitled  to  the  flour,  and  the 
bank  would  look  to  him  for  payment.  Jones  refused  to  accept 
the  draft,  but  detached  and  retained  the  receipt,  which  was 
pinned  to  it;  he,  however,  afterwards  returned  it  to  the  bank's 
agent  and  subsequently  obtained  the  flour  from  the  carrier,  at 
Utica,  on  its  way  from  Rochester  to  Albany,  and  sold  it  there. 
The  bank  then  brought  this  action  against  Jones,  claiming  that 
the  discount  of  the  draft  on  the  faith  of  the  receipt  gave  them 
a  lien  on  the  flour.  Foster  testified  on  the  trial  that  there  was 
no  contract  between  him  and  Jones  authorizing  the  latter  to 
intercept  and  sell  the  flour.  Jones  defended  on  the  ground  of 
a  balance  due  him  for  former  advances.  The  presiding  judge 
said  that  under  the  opinion  of  the  supreme  court  given  in  the 
cause  on  setting  aside  a  verdict  for  plaintiff  on  a  former  trial,  he 
thought  it  his  duty  to  nonsuit  the  plaintiff.  This  ruling  waa 
sustained  by  the  court;  and  from  that  judgment  the  bank  ap- 
pealed. 

MdrciL8  T.  Reynolds  f  for  the  appellant. 

Azor  Taber,  for  the  respondent. 

By  Court,  Paige,  J.  If  the  Bank  of  Rochester  had  filed  a. 
bill  in  equity  for  relief,  it  is  quite  clear  that  the  bank  would 
have  been  entitled  to  a  decree  declaring  their  demand  against 
Foster  for  the  moneys  advanced  on  his  draft  on  Jones,  an  equi- 
table lien  on  the  flour.  The  bank  was  entitled  to  the  rights  of 
a  bona  fide  purchaser  for  a  valuable  consideration,  without  no- 
tice of  any  prior  legal  or  equitable  claim  to  the  property. 
Having  advanced  their  money  on  the  faith  of  and  at  the  time  of 
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the  making  of  the  agreement,  that  the  floor  Bhonld  be  held  aa 
security  for  the  acceptance  or  payment  of  the  draft,  their  equi- 
table claim  to  a  lien  on  the  flour  was  both  superior  and  prior  to 
that  of  Jones  for  his  pre-existing  demand  for  the  balance  of  his 
general  account  against  Foster.  But  this  action  was  brought 
at  law,  and  we  are  to  determine  whether  upon  legal  principles 
it  can  be  sustained. 

It  is  very  evident  that  Jones  had  neither  a  general  nor  special 
property  in  the  flour.  If  the  forwarder's  receipt,  which  may  be 
regarded  as  a  bill  of  lading,  had  been  delivered  to  him  by  Fos- 
ter, he  would  then  have  acquired  either  a  general  or  special 
property  in  the  flour.  But  as  such  receipt  or  bill  of  lading  was 
neither  sent  nor  delivered  to  him  by  Foster,  he  acquired  no  title 
to  the  property,  nor  any  right  to  receive  and  sell  the  same. 
There  was  no  agreement  existing  between  Foster  and  Jones 
which  obligated  the  former  to  send  all  his  flour  to  the  latter, 
to  be  sold  by  him,  for  the  reimbursement  of  his  advances  made 
on  the  credit  of  flour  to  be  consigned  to  him  by  Foster.  Fos- 
ter, when  the  flour  in  question  was  consigned,  was  the  absolute 
owner  thereof,  and  had  full  power  to  sell  and  dispose  of  it, 
either  at  Bochester  or  at  any  other  place,  before  it  lawfully 
came  into  the  possession  of  Jones.  The  mere  taking  of  the 
forwarder's  receipt  by  Foster  from  Hannah  transferred  no  title 
to  Jones.  The  nature  and  operation  of  a  bill  of  lading  is  accu- 
rately described  by  Lord  Denman  in  MUchel  v.  JSde,  11  Ad.  Sl 
El.  888.  He  says:  *'As  between  the  owner  and  shipper  of  the 
goods  and  the  captain,  it  Axes  and  determines  the  duty  of  the 
latter  as  to  the  person  to  whom  it  is  (at  the  time)  the  pleasure 
of  the  former  that  the  goods  should  be  delivered.  But  there 
is  nothing  final  or  irrevocable  in  its  nature.  The  owner  of  the 
goods  may  change  his  purpose  at  any  rate  before  the  delivery 
of  the  goods  themselves,  or  of  the  bill  of  lading  to  the  party 
named  in  it,  and  may  order  the  delivery  to  be  to  some  other 
person,  to  B  instead  of  to  A."  A  simple  consignment  of 
goods,  unexplained  by  the  well-settled  rule  of  commercial  law, 
only  shows  that  the  consignee  is  thereby  constituted  the  au- 
thorized agent  of  the  owner,  whoever  he  may  be,  to  receive  and 
sell  the  goods  and  account  for  the  proceeds :  Conard  v.  ITie  At' 
lanlic  Ins,  Co.,  1  Pet.  444;  Smith  v.  James,  7  Cow,  328;  Oro9' 
venor  v.  FhUllps,  2  HiU  (N.  Y.),  151,  152.  A  bill  of  lading  can 
always  be  explained  by  parol.  It  may  be  shown  by  parol  to 
have  been  intended  as  evidence  of  an  absolute  sale,  a  trust,  a 
mortgage,  a  pledge,  a  lien,  or  a  mere  agency:    Orosvenor  v. 
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PhUlips,  9upra,per  Gowen,  J.;  Hibberi  v.  Carter,  1  T.  R.  745, 
746,  and  noto.  The  consignor,  if  he  is  the  general  owner,  may, 
after  the  consignment,  by  an  assignment  either  of  the  bill  of 
lading,  or  by  a  separate  instrument,  pass  the  legal  title  to  the 
goods,  and  the  transfer  will  be  good  as  against  his  agents  and 
factors,  and  creditors,  and  all  persons  except  bona  fide  parchasers 
for  a  valnable  consideration,  without  notice  of  any  adverse 
interest,  from  the  consi^ee,  by  an  indorsement  of  the  bill  of 
lading,  or  of  the  goods  after  they  came  lawfully  into  the  posses- 
sion of  the  consignee:  ConardT.  AUaniicIna,  (7o.,  1  Pet.  444,  445, 
per  Story,  J.  A  factor  can  only  claim  a  lien  on  property  in  his 
possession.  He  has  no  lien  on  goods  of  which  he  acquired  pos- 
session by  an  illegal  act,  or  in  bad  faith:  Dunlap's  Paley  on 
Agency,  p.  137,  and  notes  m  and  p,  130;  Taylor  t.  Robinson,  8 
Taunt.  648;  Kirdoch  v.  Craig,  3  T.  R.  119.  Where  the  bill  of 
lading  has  not  been  delivered  to  the  consignee,  and  there  is  no 
other  evidence  of  an  intention  on  the  part  of  the  consignor  to 
consign  the  specific  property  to  him,  no  lien  will  attach :  Russ. 
on  Fac.  &  Brs.  204;  MUchel  v.  Ede,  11  Ad.  &  El.  888. 

As  no  bill  of  lading  of  the  flour  in  question  was  delivered  to 
Jones,  and  as  there  is  no  other  evidence  of  an  intention  to  con- 
sign the  flour  to  him  otherwise  than  upon  the  condition  of 
accepting  the  draft,  he  acquired  no  lien  on  the  flour  for  the  bal- 
ance of  his  general  account  against  Foster.  His  separation  of 
the  bill  of  lading  from  the  draft,  on  the  presentation  of  the  lactter 
to  him  for  acceptance,  was  an  illegal  act;  and  the  bill  of  lading, 
thus  illegally,  if  not  fraudulently,  obtained,  passed  to  him  no 
interest  in  the  flour;  and  gave  him  no  authority  to  receive  and 
sell  it,  and  reimburse  himself  for  previous  advances  out  of  the 
proceeds.  The  presentation  of  the  draft  to  Jones  for  acoeptance, 
with  the  bill  of  lading  annexed,  by  the  collecting  agent  of  the 
bank,  was  notice  to  him  of  the  interest  of  the  latter  in  the  flour. 
And  he  had  no  right  to  separate  the  bill  of  lading  from  the 
draft  and  retain  the  former  without  accepting  the  latter:  J9ar- 
row  V.  Coles,  3  Camp.  92.  It  was  not  possible  for  him  under 
the  circumstances  of  this  case  to  acquire  any  property  in  the 
flour,  except  by  a  performance  of  the  condition  imposed,  that  of 
accepting  the  draft.  By  refusing  to  accept  the  draft,  and  ille- 
gally obtaining  possession  of  the  bill  of  lading,  and  receiving 
and  selling  the  flour,  he  became  a  tort-feasor. 

Did  the  agreement  entered  into  between  Foster  and  the  bank 
have  the  effect  of  transferring  to  the  latter  either  the  general  or 
a  special  property  in  the  flour? 
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I  think  that  by  force  of  the  agreement,  entered  into  between 
Foster  and  the  bank,  in  connection  with  the  delivery  to  the 
bank  of  the  carrier's  receipt  or  bill  of  lading,  and  the  advance 
by  the  bank  of  the  money  on  Foster's  draft  on  Jones,  either  the 
general  or  a  special  property  in  the  flour  passed  to  the  bank. 
The  true  ground  on  which  to  sustain  this  transfer  of  property  to 
the  bank  is  by  regarding  the  transaction  as  a  sale  to  the  bank 
in  trust,  to  deliver  the  property  to  Jones  in  case  he  accepted 
the  draft;  and  if  he  refused  to  accept  the  draft,  then  to  sell  the 
flour  and  retain  out  of  the  proceeds  the  amount  of  the  draft, 
and  to  pay  the  surplus  to  Foster.  The  transaction  between 
Foster  and  the  bank  may  also,  I  think,  be  regarded  as  either  a 
pledge  or  a  mortgage  of  the  flour.  It  will  be  recollected  that 
Foster,  at  the  making  of  the  agreement,  was  the  absolute  owner 
and  had  the  sole  control  and  disposition  thereof.  He  had  in 
his  possession  the  forwarder's  receipt,  and  had  not  sent  or  deliv- 
ered to  Jones  either  a  bill  of  lading  or  an  invoice  of  the  flour. 
Under  these  circumstances,  the  forwarder  or  carrier  was  a  mere 
bailee  or  servant  of  Foster;  and  has  no  right  to  withhold  from 
him,  as  the  general  owner,  the  possession  of  the  flour.  And 
although  Foster  had  parted  with  the  actual  possession,  yet  he 
continued  to  have  the  constructive  or  legal  possession,  and  the 
right  to  immediate  actual  possession :  1  Chit.  PI.  152,  Springf . 
ed. ;  Wilbraham  v.  Snow,  2  Saund.  47  a,  note  1;  Gordon  v.  Harper, 
7  T.  R.  12,  13;  Thorp  v.  Burling,  11  Johns.  285.  Foster  be- 
ing the  general  owner,  and  having  the  possession  in  law,  trans- 
ferred the  flour  to  the  bank  as  a  security  for  the  acceptance  of 
ihe  draft  by  Jones,  or  for  its  payment  in  case  Jones  refused  to 
accept  it.  When  he  made  this  transfer  he  was  in  the  possession  of 
the  property  by  his  servant,  the  carrier.  And  as  an  evidence  of 
the  change  of  the  possession,  and  of  the  delivery  of  the  flour  to 
the  bank,  he  delivered  to  the  latter  the  carrier's  receipt,  or  bill 
of  lading.  The  possession  of  the  carrier's  receipt,  although  not 
indorsed,  or  formally  transferred,  was  evidence  to  the  carrier 
that  the  bank  was  entitled  to  the  possession  of  the  flour.  The 
bank,  without  the  possession  of  the  receipt,  regarding  the  trans- 
action as  a  sale,  would  have  been  vested  with  the  legal  title  to 
the  property. 

A  sale  by  parol,  of  personal  property,  is  valid,  if  not  within 
the  statute  of  frauds.  The  sale  did  not  come  within  that  stat- 
ute, as  the  whole  purchase  money,  being  the  money  advanced 
on  the  draft,  was  paid  at  the  time  of  the  sale.  If  the  sale  was 
a  valid  sale,  the  actual  delivery  of  possession  was  not  necessary 
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to  the  passing  of  the  title.  Title  will  pass  without  actual  de- 
liyeiy  if  the  consideration  is  paid.  The  general  property  which 
was  transferred  drew  after  it,  without  any  actual  deliveiy,  the 
possession  of  the  goods.  But  the  bank  must  be  regarded  as 
accepting  and  receiving  the  goods  from  Foster:  2  B.  S.  186. 
The  deliyery  of  the  carrier's  receipt  to  the  bank  was  a  symbol- 
ical deliveiy  of  the  flour.  The  case  of  ffaiUe  t.  Smith,  1  Bos.  & 
Pul.  563,  sustains  the  proposition  that  the  transaction  between 
these  parties  may  be  regarded  as  a  sale  in  trust.  In  that  case 
O.  &  H.  Brown,  of  Liverpool,  wishing  to  draw  upon  L.  Smith 
&  Co.,  a  banking  house  in  London,  to  a  large  amount,  agreed, 
among  other  securities  to  be  given,  to  consign  goods  to  a  mer- 
cantile house  consisting  of  the  same  partners  as  the  banking 
house;  and  accordingly,  G.  &  H.  Brown  remitted  the  invoice  of 
a  cargo,  and  the  bill  of  lading  indorsed  in  blank,  to  the  mer- 
cantile house;  but  the  cargo  was  prevented  from  leaving  Liver- 
pool by  an  embargo,  and  G-.  &  H.  Brown  then  became  bankrupt, 
being  considerably  indebted  to  L.  Smith  &  Co.,  and  the  cargo 
was  delivcFed  to  their  assignees  in  bankruptcy  by  the  captain. 
It;  was  held  that  the  goods  consigned  to  the  mercantile  house 
transferred  to  such  house  the  general  property  in  trust,  in 
which  the  banking  house  and  the  consignors  were  both  con- 
cerned as  cestuisque  trust;  and  it  was  held  that  the  bill  of  lading 
operated  as  an  evidence  of  the  change  of  property.  Eyre,  C.  J., 
says:  "From  the  moment,  then,  that  the  goods  were  set  apart 
for  this  particular  purpose,  why  should  we  not  hold  the  prop- 
erty in  them  to  have  been  changed,  it  being  in  perfect  conformity 
to  the  agreement,  and  such  an  execution  thereof  as  the  justice 
of  the  case  requires?  I  see  no  reason  why  we  should  not 
expound  the  doctrine  of  transfer  very  largely  upon  the  agree- 
ment of  the  parties  and  upon  their  intent  to  cany  the  sub- 
stance of  that  agreement  into  execution."  In  Iboke  v.  Holling- 
ioorthy  5  T.  R.  215,  where  Daniel,  of  London,  agreed  to  pur- 
chase of  Tooke,  of  Manchester,  all  the  light  gold  coin  which 
the  latter  should  send  to  the  former;  and  that  Tooke  should 
from  time  to  time  draw  bills  of  exchange  on  Daniel,  for  the 
money  due  on  such  sale;  and  Daniel  afterwards  became  bank- 
rupt, being  under  acceptances  for  Tooke  to  a  large  amount; 
and  Tooke  not  knowing  of  Daniel's  bankruptcy,  sent  a  parcel 
of  light  gold  to  Daniel,  to  enable  him  to  discharge  the  accept- 
ances, which  parcel  was  taken  by  Daniel's  assignees;  it  was  held 
that  Tooke,  who  afterwards  paid  Daniel's  acceptances,  might 
recover  back  the  gold  sent  after  the  bankruptcy,  on  the  ground 
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that  it  waB  sent  for  a  particular  pnrpose,  that  of  p%jiiig  the 
acceptances;  and  that  as  that  purpose  was  not  answered,  the 
property  in  the  gold  remained  in  Tooke.  In  that  cose,  Afih* 
urst,  J,,  says:  "  Now  it  appears  on  the  record  that  these  goods 
were  sent  for  the  express  purpose  of  paying  the  bankrupt's 
acceptances;  and  that  purpose  not  having  been  answered,  as  it 
oould  not  be,  the  plaintiff  may  retake  his  goods.  On  this 
ground,  justice,  honesty,  and  law  coincide. '^  In  the  case  under 
review  it  was  agreed  by  the  parties  before  the  flour  was  pur- 
chased of  Ely,  that  the  flour  should  be  held  by  the  bank  as 
securify  for  the  money  loaned  to  Foster;  and  that  it  should  be 
forwarded  and  delivered  to  Jones,  in  case  he  accepted  the  draft; 
and  if  he  did  not  accept  the  draft,  that  it  should  be  sold  by  the 
bank,  and  the  draft  paid  out  of  the  proceeds.  The  flour  was 
forwarded  for  a  particular  purpose,  to  secure  the  bank  for  the 
moneys  advanced  to  Foster.  Law  and  justice  coincide  in  re- 
qui!ring  that  the  flour  should  be  applied  to  the  purpose  for 
which  it  was  forwarded,  in  accordance  with  the  agreement  of 
the  parties,  on  the  faith  of  which  the  money  was  advanced  to 
Foster.  In  Nathan  v.  OUes,  5  Taunt.  558,  where  a  cargo  of 
wheat  arrived  in  London,  belonging  to  Lewis,  of  Hamburg, 
the  master  of  the  vessel  had  signed  bills  of  lading  for  the 
delivery  of  the  cargo  to  Lewis  or  order,  or  his  assigns,  or  the 
bearer  of  the  bills  of  lading.  The  bills  of  lading  had  not  ar- 
rived in  London  when  {he  wheat  arrived.  Josephs,  the  attorney 
of  Lewis,  gave  Nathan  a  security  on  the  wheat  for  advances 
made  for  Lewis.  It  was  held  that  the  cargo  belonged  to  Na- 
than; that  the  property  in  a  cargo  for  which  the  master  of  a 
ship  has  signed  bills  of  lading  may  be  transferred  by  delivery, 
without  indorsement  of  the  bill  of  lading;  and  that  the  transfer 
will  be  good  against  all  the  world  except  subsequent  indorsers 
of  the  bill  of  lading  for  a  valuable  consideration. 

The  case  of  Allen  v.  Williams,  12  Pick.  297,  has  a  direct  appli- 
cation to  this  case.  Thayer,  of  New  York,  shipped  a  cargo  of 
flour  to  Boston,  and  took  two  bills  of  lading  showing  that  the 
floor  was  shipped  by  Thayer  to  be  delivered  to  £.  Williams  & 
Co.  or  bearer.  A  third  bill  was  retained  by  the  master  for  his 
own  use,  and  he  had  no  authority  to  deliver  it  to  E.  Williams 
&  Co.  or  to  any  other  person.  Thayer  drew  a  bill  of  exchange 
on  E.  Williams  &  Co.,  and  negotiated  both  the  bill  of  exchange 
and  the  bills  of  lading  to  Allen  for  a  valuable  consideration. 
Thayer  informed  E.  Williams  &  Co.  that  he  had  drawn  on  them 
against  the  shipment,  and  that  he  had  negotiated  the  bill  of 
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exchange  to  Allen,  and  had  deliyered  to  him  the  bills  of  lading 
as  his  security.  Allen  presented  the  bill  of  exchange  to  E« 
Williams  &  Co.  for  acceptance  and  payment,  and  tendered  to 
them  the  bills  of  lading  upon  condition  they  would  honor  the 
draft,  which  they  refused  to  do;  and  afterwards  the  master  de- 
livered to  E  Williams  &  Co.  his  bill  of  lading,  and  they  received 
the  flour  and  sold  it.  Thayer  was  at  the  time  indebted  to  E. 
Williams  &  Co.  in  a  balance  of  account  for  previous  acceptances 
on  account  of  flour  consigned  to  them  by  him.  It  was  held  that 
the  mere  delivezy  of  the  bill  of  lading  to  Allen  for  value  passed 
the  property  to  him  against  any  person  except  a  previous  as- 
signee of  the  bill  of  lading;  and  that  on  the  refusal  of  E.Williams 
'  &  Co.  to  accept  the  draft  he  became  entitled  to  the  possession 
of  the  flour.  Shaw,  C.  J.,  says:  ''  By  inserting  the  names  of 
the  defendants  as  consignees  they  would  derive  no  property  in 
the  flour  or  interest  or  title  to  it,  nor  any  right  to  take  posses- 
sion of  it  until  effect  should  be  given  to  it  by  a  delivery  to  them 
by  the  shipper  himself,  or  by  some  person  duly  authorized.'' 
The  learned  chief  justice  further  held  that  the  master  had  no 
authority  from  the  shipper  to  deliver  to  the  defendants  his  part 
of  the  bill  of  lading,  and  that  they  derived  no  title  or  authority 
under  it.  He  also  held  that  "  even  a  sale  or  pledge  of  the  prop- 
erty, without  a  formal  bill  of  lading  by  the  shipper,  would  oper- 
ate as  a  good  assignment  of  the  properly,  and  the  deliveiy  of 
an  informal  unindorsed  bill  of  lading,  or  other  documentaiy 
evidence  of  the  shipper's  property,  would  be  a  good  symbolical 
delivezy  so  as  to  vest  the  property  in  the  vendee  or  pledgee." 

These  authorities  vexy  clearly  show  that  the  agreement  be- 
tween Foster  and  the  bank,  in  connection  with  the  delivery  to 
the  latter  of  the  carrier's  receipt,  and  the  advance  of  the  money 
on  the  draft,  transferred  the  general  property  in  the  flour  to  the 
bank  in  trust. 

I  think  that  the  transaction  between  Foster  and  the  bank  can 
also  be  regarded  as  either  a  mortgage  or  pledge  of  the  flour  to 
the  bank.  I  am  not  aware  that  it  is  necessary  to  the  validity 
of  a  mortgage  of  goods  and  chattels  that  it  should  be  in  writing, 
except  so  far  as  the  act  of  1883  in  relation  to  the  filing  of  mort- 
gages of  goods  and  chattels  requires  them  to  be  in  writing. 
That  act  declares  that  a  mortgage  not  filed  shall  be  void  as 
against  the  creditors  of  the  mortgagor  and  subsequent  purchas- 
ers and  mortgagees  in  good  faith.  The  controversy  here  is  not 
between  a  mortgagee  whose  mortgage  is  not  filed  and  a  creditor 
of  the  mortgagor  or  a  subsequent  purchaser  or  mortgagee. 
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Jones,  the  defendant,  appears  here  as  a  wrong-doer.  He  is  not 
defending  as  a  judgment  execution  creditor,  or  as  a  subsequent 
purchaser  or  mortgagee.  The  case  does  not  come  within  the 
statute  of  frauds,  for  not  only  was  the  purchase  money,  or  rather 
the  money  loaned,  paid,  but  there  was  a  symbolical  deliYery  of 
possession  of  the  flour  to  the  bank,  by  the  deliyery  to  the  latter 
of  the  carrier's  receipt. 

The  transaction  may  also  be  regarded  as  a  pledge.  Deliyery 
of  possession,  which  is  essential  to  a  pledge,  here  accompanied 
the  pledge.  The  carrier  held  the  goods  as  the  mere  servant  of 
Foster.  And  the  deliyeiy  of  the  carrier's  receipt  to  the  bank 
was  a  good  symbolical  deliyery  of  the  flour.  It  was  as  effective 
in  transferring  the  possession  as  the  delivery  of  the  keys  of  a 
warehouse,  or  the  receipt  of  a  storekeeper:  Wilkes  v.  Ferris,  5 
Johns.  335,  344  [4  Am.  Dec.  364];  ffunn  v.  Bourne,  2  Cai.  44; 
Allen  V.  WiUiams,  12  Pick.  297,  302;  2  Kent's  Com.  600.  Justice 
Cowen  in  Grosvenor  v.  Phillips,  2  Hill  (N.  Y.),  147, 153,  says 
that  a  conventional  lien  by  way  of  pledge  or  mortgage  *^  may  as 
well  be  raised  in  the  hands  of  a  carrier  as  a  right  by  absolute 
Bale.  EaUle  v.  Smith,  1  Bos.  &  Pul.  663,  was  no  more.  The 
goods  were  there  delivered  to  a  carrier  with  a  view  to  their  be- 
ing collateral  security  in  the  hands  of  the  commission  merchants 
for  their  advances  to  their  principals."  A  pledge  is  defined  by 
Judge  Story  to  be  a  bailment  of  personal  properiy  as  security  for 
some  debt  or  engagement:  Story  on  Bail.,  sec.  286.  In  amort- 
gage  of  chattels  the  general  property  passes  to  the  mortgagee. 
In  a  pledge  a  special  property  only  passes  to  the  pledgee,  the  gen- 
eral property  remaining  in  the  pledgor:  4  Kent's  Com.  138; 
Bouv.  Law  Diet. ,  Pledge.  The  delivery  of  the  carrier's  receipt 
or  bill  of  lading  to  the  bank  for  a  valuable  consideration  passed 
to  the  bank  the  legal  title  to  the  same.  The  rule  as  to  a  bill  of 
lading  must  be  the  same  as  the  rule  applicable  to  choses  in  action. 
The  latter,  even  if  specialties,  may  for  a  good  and  valuable  con- 
sideration be  transferred  by  delivery  only :  Briggs  v.  Dorr,  19 
Johns.  95;  Prescott  v.  Hull,  17  Id.  285, 292;  Runyan  v.  Mersereau, 
11  Id.  534,  538  [6  Am.  Dec.  393];  Green  v.  Hart,  1  Id.  580,  590; 
Rob.  on  Frauds,  275;  Harris  v.  Clark,  2  Barb.  97,  98.  Chief 
Justice  Shaw,  in  Allen  v.  Williams,  12  Pick.  302,  says  in  express 
terms  that  a  sale  or  pledge  of  property  without  a  formal  bill  of 
lading  by  the  shipper  is  a  good  assignment  of  the  property,  and 
that  the  delivery  of  an  unindorsed  bill  of  lading  is  a  good  sym- 
bolical delivery,  so  as  to  vest  the  property  in  the  vendee  oi 
pledgee:  Stanton  v.  Eager,  16  Pick.  467. 
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If  the  taransaction  and  agreement  between  Foster  and  the  bank 
amounted  to  either  a  sale  in  trust  or  a  mortgage,  the  general 
property  passed  to  the  bank.  If  it  was  a  pledge,  the  bank 
acquired  a  special  property  in  the  flour.  In  either  case  the  bank 
had  a  right  to  maintain  trover  against  Jones  for  receiving  and 
selling  the  flour.  I  am  of  opinion,  therefore,  that  the  decision 
of  the  supreme  court  should  be  reversed,  and  that  a  new  trial  be 
granted. 

Judgment  reversed. 

Bbonson,  C.  J.,  and  Jbwbtt,  J.,  dissented. 


TiTLs  TO  Chattels  Passes  bt  Tbansfsb  or  Bill  or  Lading:  See  Chan- 
dler V.  Belden,  9  Am.  Dec.  193;  SaUua  v.  Everetty  32  Id.  540;  Chandler  y. 
Sprague,  38  Id.  404,  and  note;  Window  v.  Norton^  50  Id.  601.  The  principal 
case  has  been  frequently  cited  to  the  point  that  the  transfer  of  a  bill  of  lad- 
ing with  intent  to  pass  the  title,  either  absolutely  or  as  security,  has  that 
effect:  City  Bank  v.  Borne  etc.  B.  B,,  44  N.  Y.  139;  Merchant  Bank  v.  Cnkm 
B.  B.  etc.  Co.y  8  Hun,  250;  Rawlea  v.  DeeMer,  28  How.  Pr.  77;  Peters  v.  ^- 
UoU,  78  HI.  327;  Cayuga  Co,  Nat,  Bank  v.  DanieU,  47  N.  Y.  638;  MaHne 
Bank  v.  ^ke,  71  Id.  367;  Armour  v.  Mich,  Cent.  B,  B.,  65  Id.  120;  Dowa  v. 
Bush^  28  Barb.  183,  186;  Mtchamctf  and  Traders'  Bank  v.  Farmers'  and  Me- 
chanies*  NeU,  Bank,  60  N.  Y.  47;  2  Thomp.  &  C.  401 ;  and  the  same  is  true  of 
a  carrier's  receipt:  Taylor  v.  Turner,  87  HI.  300;  National  Bank  v.  Dearborn, 
115  Mass.  223;  Dodge  v.  Meyer,  61  Cal.  418;  and  of  a  warehouse  receipt: 
Ilorr  V.  Barker,  8  Cal.  614;  Hoyt  v.  Baker,  16  Abb.  Pr.,  N.  S.,  411;  but  a 
bill  ot  lading  fraudulently  made,  whereby  the  goods  o(  one  person  are  shipped 
to  or  in  another's  name,  without  the  consent  or  knowledge  of  the  former,  will 
not  enable  the  latter  to  transfer  the  goods,  even  to  an  innocent  purchaser  for 
value  in  the  ordinary  course  of  business:  SoUius  v.  Everett,  32  Am.  Dec.  541. 

Consignee,  when  Acquires  Title  to  Consigned  Goods.— It  is  a  com- 
mon mercantile  transaction  for  the  consignor  of  property,  upon  its  shipment, 
to  draw  a  bill  of  exchange  or  draft  upon  the  consignee,  and  procure  the  same 
to  be  diBcounted  upon  the  faith  of  the  bill  of  lading,  which  is  transferred  and 
delivered  with  it.  In  such  cases  the  bank  or  person  discounting  the  paper 
acquires  the  title  to  the  property  described  in  the  bill  of  lading  to  secure  pay- 
ment, conditional  upon  the  consignee's  accepting  the  bill  or  draft:  Marine 
Bank  v.  Wright,  48  N.  Y.  3;  First  Nat,  Bank  v.  Shaw,  61  Id.  292,  294.  295; 
First  Nat,  Bank  v.  KeUy,  57  Id.  36,  37;  Ontario  Bank  v.  New  Jersey  Steam- 
boat Co,,  59  Id.  515;  Bowles  v.  Deshler,  4  Abb.  App.  Dec.  18;  S.  C,  3  Keyes, 
576;  28  How.  Pr.  77;  Indiana  Nat.  Bank  v.  Colgate,  4  Daly,  51;  McEwen  v. 
J^ersonville  etc.  B,  B„  33  Ind.  378;  Irving  Nat.  Bank  v.  Emery,  I  Cin.  S.  C. 
78;  First  N<U,  Bank  v.  Crocker,  111  Mass.  169;  Halsey  v.  Warden,  25  Kan. 
136;  Dodge  v.  Meyer,  61  Cal.  417;  see,  however,  Sdiuchardi  v.  HaU,  36  Md. 
601.  Where  property  is  delivered  to  a  carrier,  consigned  to  a  factor  for  sale, 
the  consignee  only  acquires  title  thereto  in  case  the  shipment  is  accompanied 
by  an  unconditional  consignment  in  pursuance  of  an  agreement  to  ship;  and 
an  owner  who  has  made  a  prior  agreement  to  consign  goods  may,  notwith- 
standing, impose  any  conditions  upon  the  consignment  he  chooses,  and  the 
consignee  can  only  acquire  title  by  performing  the  conditions:  Cayuga  Co, 
NcU.  Bank  v.  Daniels,  47  N.  Y.  638.    And  even  where  the  consignor  is  indebted 
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to' the  ooDBigiiee  for  advaaoes,  and  has  agreed  to  ship  the  goods  to  the  latter  for 
sale,  from  the  proceeds  of  which  the  adTanoes  are  to  be  repaid,  the  consignee 
has  no  prior  security  agaiDst  the  goods  as  against  a  bank  discounting  a  bill  ol 
exchange,  drawn  by  the  consignor  against  the  consignee,  on  the  &ith  of  a  bill 
of  lading:  Marine  Bank  v.  Wright,  48  N.  Y.  5;  46  Barb.  48;  Davenport  NaL 
Bojnk  V.  Homeytr,  45  Mo.  149.  Whether  the  delivery  of  property  by  a  con- 
signor to  a  carrier  rests  the  title  in  the  consignee  is  largely  a  question  of  in- 
tention: BaUey  v.  Hudson  River  R.  R\,  49  N.  Y.  76,  77.  The  ordinary  mer- 
cantile transaction  of  discounting  a  draft  on  consignees,  and  attaching  the  bill 
of  lading  to  the  draft,  in  the  absence  of  any  further  explanation,  affords  prima 
fojcU  evidence  of  an  intention  to  pass  the  title  to  the  goods  mentioned  in  the 
bill  of  lading,  to  the  extent  of  the  amount  called  for  by  the  uraft:  Commerciai 
Bank  v.  P/e{ffer,  22  Hun,  335.  In  all  the  foregoing  the  principal  case  was  cited. 
As  to  the  rights  of  a  factor  accepting  a  draft  on  the  faith  of  goods  consigned  to 
him,  see  Lambeih  v.  TumbuU,  39  Am.  Dec.  636;  and  as  to  when  the  title  to 
goods  consigned  by  a  bill  of  lading  is  vested  in  the  consignee,  see  Bonner  v. 
Marah,  48  Id.  754.  A  mere  agreement  to  ship  goods  in  satisfaction  of  ante- 
oedent  advsnces  will  not  give  the  factor  or  consignee  a  lien  upon  them  for  his 
general  balance  until  they  come  into  his  actual  possession:  Deaha  v.  Pope^  41 
Id.  76.  A  bill  of  lading  is  prima  facie  evidence  of  property  in  the  goods  in 
the  party  on  whose  account  and  risk  they  are  therein  stated  to  have  been 
shipped,  as  against  the  master  signing  the  same,  and  as  against  those  eubee- 
quently  receiving  the  goods  by  his  order  and  disposing  of  them  for  his  bene- 
fit: EvereU  v.  Coffin,  22  Id.  551. 

Bill  of  Lading  is  Quasi  Nboottablb:  RowUy  y.  Bigthw,  23  Am.  Dec 
607;  note  to  Chandler  v.  Spragve,  38  Id.  420.  A  bill  of  lading  represents 
the  goods,  and  is  so  far  negotiable  that  its  indorsement  to  one  without  notice, 
for  value,  gives  such  person  all  the  rights  and  protection  of  a  bona  fide  pur- 
chaser: Blo89om  V.  Champion,  28  Barb.  223;  and  third  persons  may  be  affected 
with  notice  from  some  special  clause  or  notation,  or  statement  contained  in 
the  bill  of  lading:  Farmers*  and  Mechanics*  Nat,  Bank  v.  Logan,  74  N.  Y.  579» 
both  citing  the  principal  case. 

Bill  of  Lading,  how  Tbansferksd. — Bills  of  lading  are  trsnsferable  by 
indorsement:  Winslow  v.  Norton,  50  Am.  Dec  601;  note  to  Chandler  v. 
Sprague,  38  Id.  420;  but  indorsement  is  not  necessary,  even  when  the  bill  is 
drawn  to  *'  order  "  or  ** assigns;"  delivery  with  intent  to  pass  the  title  is  suffi- 
cient: note  to  Chandler  v.  Sprague,  supra^  and  the  following  cases,  in  which 
the  principal  case  was  cited:  City  Bank  y.  Rome  etc.  R.R.,  44  N.  Y.  139;  Mer- 
eharUs*  Bank  v.  Union  R,  R.  etc.  Co.,  69  Id.  379;  Marine  Bank  v.  Wright,  46 
Barb.  47;  Michigan  Cent.  R.  R.  v.  Phillips,  60  Dl.  198;  J^ers<mville  etc.  R, 
R.  V.  Jrvin,  46  Ind.  186;  but  see  Stone  v.  Sw^ft,  16  Am.  Dec  349;  and  mere 
indorsemmt  of  a  bill  of  lading  without  delivery  does  not  transfer  the  prop- 
erty: Buffington  V.  OurUs,  8*  Id.  115. 

Bill  of  Lading,  What  is:  See  note  to  Chandler  v.  Sprague,  38  Am.  Dec 
407.  Instruments,  although  not  formal  bills  of  lading,  were  held  to  be  sub- 
stantially such,  on  the  authority  of  the  principal  case,  in  Uolbrook  v.  Vose, 
4  Am.  Law  Reg.,  N.  S.,  692;  Daws  v.  Rush,  28  Barb.  183;  Dows  v.  Greene,  32 
Id.  502;  Rawles  v.  Deshler,  4  Abb.  App.  Dec.  19;  8.  C,  3  Reyes,  577. 

Bill  of  Lading  Contbollablb  by  Pabol:  Wayland*s  AdrtCr  v.  Mosdff^ 
39  AuL  Dec.  335,  and  prior  cases  in  note;  note  to  Chandler  v.  Sprague,  38  Id. 
409.  In  the  two  following  cases  the  principal  case  was  cited,  to  the  effect 
that  a  bill  of  lading,  or  an  instrument  similarltbereto,  may  be  shown  by  parol 
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to  have  been  Intended  m  evidence  of  an  abaolate  taXa,  a  trost,  mortgage, 
pledge,  lien,  or  a  mere  agency:  Bailey  v.  Hudson  River  R.  R.,  49  N.  Y.  77; 
RMnton  v.  Froti,  14  Barb.  544. 

Chattel  Mobtoaob  Passes  Leqal  Title  Cokditionallt  to  Mobtoaoee: 
Charter  v.  Stevens,  45  Am.  Deo.  444,  and  notes;  Luebetts  v.  Toumsend,  49  Id. 
723;  and  the  following  cases,  citing  the  principal  case:  Leach  v.  KhrUxUl,  34 
K.  H.  570;  Sargeni  v.  Usher,  55  Id.  289;  TanriahiU  v.  Tuttle,  3  Mich.  110; 
Hcyt  V.  Hartford  F.  Ins.  Co,,  26  Hun,  419;  Heullv,  Camley,  2  Duer,  106. 

Verbal  Chattel  Mortgage  Good  as  between  Parties  thereto,  when 
AoooMPAKiED  BY  Deliverv:  MofTovj  V.  Tumty*s  Adm^r,  35  Ala.  136;  Ceas 
▼.  Bromley,  18  Hun,  188;  BradtoeU  ▼.  Roberts,  66  Barb.  436.  It  is  only 
written  agreements  in  the  shape  of  chattel  mortgages  that  have  been  filed 
that  are  good  agaiust  creditors:  Miller  \,  Loekwood,  32  N.  T.  307*  per  Potter, 
J.,  dissenting — all  citing  the  principal  case. 

PusDOE,  What  is,  and  Rights  or  Pledgee:  See  Steams  v.  Marsh,  47  Am. 
Dec.  248;  Luchetts  v.  Toumsend,  49  Id.  723,  and  notes 

The  pRiNdPAL  CASE  WAS  also  cited  in  Keyser  v.  Harheck,  3  Duer,  393; 
8.  C,  i2  N.  T.  Leg.  Obs.  209,  as  recognizing  the  usage  of  a  master  to  issue  a 
bill  of  lading  to  the  person  in  possession  of  the  shipping  receipts;  and  in 
Robinson  v.  Frost,  14  Barb.  544,  to  the  point  that  where  A.  was  to  procure 
the  storage  receipt  of  B.  for  a  certain  quantity  of  flaxseed,  and  C.  was  to 
make  advances  to  A.  on  such  receipt  as  collateral  security,  C.  acquired  no 
lien  on  the  flaxseed  for  antecedent  accounts. 


Sheldon  v.  Caepenteb. 

[4  NaW  TOBK   (4  OOKBTOGX),  079.] 

Judgment  for  Damages  in  Action  for  Malicious  Proseoction  Bars 
Subsequent  Action  for  Slander  in  preferring  the  chaige  for  which 
the  previous  action  was  brought. 

Afpeai.  from  a  judgment  of  the  New  York  common  pleae. 
The  opinion  states  the  facts. 

Azor  Taber,  for  the  appellant. 

Peter  Y.  GuUer,  for  the  respondent. 

By  Court,  BuoaLBS,  J.  This  was  an  action  of  slander  against 
the  defendant  for  having  charged  the  plaintiff  with  having 
passed  counterfeit  money.  The  words  were  proved  to  have 
been  spoken  apparently  with  a  view,  and  for  the  purpose  of 
causing  the  plaintiff  to  be  arrested  and  taken  from  Bockland 
county  to  the  city  of  New  York,  where  the  defendant  said  he 
would  make  good  the  charge  on  the  following  day.  The  plaint- 
iff was  arrested  upon  this  charge  at  the  defendant's  express 
request,  and  taken  to  the  city  of  New  York  and  confined  there 
in  jail  until  the  following  day,  when  he  was  brought  before  a 
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magistrate  and  accused  of  a  different  offense,  but  discharged 
from  custody.  No  attempt  was  made  to  prove  him  guilty  of 
having  passed  counterfeit  money.  The  arrest  and  detention 
were  without  any  legal  warrant  or  authority.  Upon  the  proofs 
given  before  the  jury,  there  was  no  color  for  saying  that  the 
charge  made  by  the  defendant  was  made  in  the  course  of  a  law- 
ful prosecution  of  the  plaintiff  by  the  defendant,  or  at  his 
instance.  But  after  the  testimony  on  the  part  of  the  plaintiff 
was  closed,  the  defendant  offered  on  the  trial  in  the  court  below 
to  prove  that  the  plaintiff  had  theretofore  prosecuted  a  suit 
against  the  defendant  and  others,  for  malicious  prosecution  in 
causing  him  to  be  arrested  and  taken  to  New  York  on  the  same 
charge  of  passing  counterfeit  money  for  which  the  present 
action  of  slander  was  brought,  and  that  the  plaintiff  had  in  that 
suit  recovered  a  verdict  of  five  thousand  dollars.  This  evidence 
was  objected  to  by  the  plaintiff  and  rejected  by  the  court,  and 
the  plaintiff  recovered  in  the  present  suit  a  large  verdict  against 
the  defendant.  The  question  is,  whether  the  evidence  of  the 
former  recovery  was  rightly  rejected. 

In  an  action  for  malicious  prosecution,  the  plaintiff  is  enti- 
tled to  recover  damages,  not  only  for  his  unlawful  arrest  and 
imprisonment,  and  for  the  expenses  of  his  defense,  but  for  the 
injury  to  his  fame  and  character  by  reason  of  the  false  accusa- 
tion. The  latter  indeed  is,  in  many  cases,  the  gravamen  of  the 
action.  An  accusation  of  crime,  made  under  the  forms  of  law, 
or  on  the  pretense  of  bringing  a  guilty  man  to  justice,  is  made 
in  the  most  imposing  and  impressive  manner,  and  may  inflict  a 
deeper  injur}'  upon  the  reputation  of  the  party  accused  than 
the  same  words  uttered  under  any  other  circumstances.  The 
most  appropriate  remedy  for  the  calumny  in  such  cases  is  by 
the  action  for  malicious  prosecution.  The  injured  party  can 
not  be  entitled  to  two  recoveries  for  the  same  cause,  and  a  re- 
covery in  that  form  must,  therefore,  be  a  bar  to  a  subsequent 
action  of  slander,  for  the  same  identical  accusation.  It  seems 
to  me,  therefore,  that  the  evidence  of  the  former  recovery  ought 
not  to  have  been  excluded.  If  it  be  admitted  that  upon  the 
facts  proved  in  the  present  case  the  action  for  malicious  prose- 
cution could  not  have  been  maintained,  the  record  of  the  former 
recovery  ought,  nevertheless,  to  have  been  received,  because  as 
between  these  parties  it  would  have  been  evidence  of  a  different 
state  of  facts,  namely,  of  such  a  state  of  facts  as  authorized  the 
recovery  in  that  action. 
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The  judgment  of  the  court  below  must  therefore  be  reyersed, 
and  a  new  trial  directed,  with  costs  to  abide  the  eyent  of  the  suit. 

Jewstt,  J.,  dissented. 

Judgment  reversed. 

JaDOMSNT  IN  AonoN  voR  Maucioos  Pbosbcution  as  Bar  to  Sirasa- 
QUBNT  Action  ior  Slander. — ^That  a  recovery  of  damages  in  an  action  for 
malicioas  proBecution  can  ever  be  a  bar  to  a  subeeqnent  action  for  slander  is 
dae  to  the  peculiar  natnre  of  the  wrong  of  malicioas  prosecntiou.  Not  only 
is  it  injurious  in  that  the  party  is  subjected  to  an  unlawful  arrest  and  im- 
prisonment, and  the  incidental  loss  of  time  and  the  expense  and  trouble  of 
making  a  defense,  but  the  real  gravamen  of  the  action,  in  many  instances,  as 
was  said  in  the  principal  case,  is  the  defamation  of  character:  Cooley  on 
Torts,  193;  3  Sutherland  on  Dam.  699;  and  see  Fagnan  v.  Knox,  8  Jones  & 
S.  51,  citing  the  principal  case.  A  declaration  may  contain  a  count  for  slan- 
der and  one  for  malicious  prosecution:  Miles  v.  Oldfidd,  4  Yeates,  423,  427; 
and  under  the  reformed  system  of  pleading,  peimitting  a  plaintiff  to  unite 
causes  of  action  in  the  same  complaint  when  they  arise  out  of  ''injuries  to 
character,"  causes  of  action  for  libel,  slander,  and  malicious  prosecution  may 
all  be  joined:  Pomeroy  on  Rem.,  sec.  496;  Martin  v.  Mattiaon,  8  Abb.  Pr. 
3;  Htdl  V.  Vreeland,  15  Id.  182;  Watson  v.  Hazzard,  3  Code  Rep.  218; 
Shore  V.  Smithy  15  Ohio  St.  173.  Under  the  rule,  therefore,  which  permits 
but  one  recovery  for  the  same  cause  of  action,  the  judgment  in  the  principal 
case,  upon  the  facts,  is  securely  based.  A  dictum  in  Jamigan  v.  Fleming,  43 
Miss.  710,  724,  thus  approves  the  principal  case:  "In  an  action  for  malicious 
prosecution,  damages  may  be  recovered  for  the  injury  to  reputation,  and  this 
will  be  a  bar  to  an  action  of  slander  for  the  same  cause.  So,  undoubtedly,  a 
recovery  in  an  action  of  slander  for  injury  to  character  through  a  malicious 
pros^ution  would  be  a  bar  to  a  claim  for  damages  on  the  same  ground  in  a 
direct  action  for  malicious  prosecution."  In  Rockwell  v.  Brown,  36  N.  Y. 
207,  while  the  principal  case  was  approved,  it  was  held  that  where  the  slan- 
derous words  for  which  the  action  was  brought  were  uttered  more  than  three 
months  after  the  plaintiff  had  been  arrested  and  discharged,  a  recovery  in  a 
suit  for  malicious  prosecution  did  not  bar  the  suit  for  the  subsequent  slander. 
The  language  of  Ruggles,  J.,  was  quoted  by  Davis,  C.  J.,  and  much  stress 
was  placed  upon  that  part  which  says  that  *'  the  injured  party  can  not  be  en- 
titled to  two  recoveries  for  the  same  cause,  and  a  recovery  in  tlidt  form 
[malicious  prosecution]  must  therefore  be  a  bar  to  a  subsequent  action  of 
slander  for  the  same  identical  accusation. ''  The  chief  justice  then  continues: 
*'  The  arrest  of  this  plaintiff,  for  which  on  the  ninth  of  April,  1860,  he  brought 
his  action  for  malicious  prosecution,  was  made  on  the  seventh  day  of  October, 
1859,  and  he  was  discharged  on  the  ninth  day  of  October,  in  that  year.  The 
slanderous  words  for  which  this  action  is  brought  were  utter«J  on  the  nine- 
teenth of  January,  1860.  The  recovery,  therefore,  in  the  suit  for  malicious 
prosecution,  could  not  have  been,  and  was  not,  for  the  same  identical  accusa- 
tion. The  plaintiff  recovered  on  that  suit,  not  only  for  his  unlawful  arrest 
and  imprisonment,  but  for  the  injury  to  his  fame  and  character  by  reason  of 
the  making  of  that  false  accusation.  He  recovered  nothing  for  the  utterance 
of  the  slanderous  words  after  that  prosecution  had  terminated.  That  fur- 
nished an  independent  cause  of  action."  Bockes,  J.,  said:  *' It  was  insisted* 
however,  thftt  the  plaintiff  had  already  recovered  for  the  injury  in  an  actiotj 
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against  tiia  defendant  for  malioioua  proaecatkm.  Bat  the  case  shows  that  the 
slaaderoas  words  oonnted  on,  and  for  which  the  reooyeiy  was  allowed,  were 
uttered  more  than  three  roonths  after  the  cause  of  action  for  malicioas  pros- 
ecution arose.  The  grounds  of  action  were  separate  and  distinct — ^were 
wholly  disconnected  with  the  other — therefore  unlike  Sheldon  y.  CarperUert 
4  N.  Y.  579.  These  actions  might  have  heen  joined  in  one,  but  it  is  no  oh 
joction  to  a  recovery  that  they  were  not."  Mr.  Townshend,  in  his  work  on 
slander  and  libel,  section  251,  thus  accurately  states  the  rale  on  the  authority 
of  the  principal  case  and  RochwtU  ▼.  Brovm,  tupra:  '*A  recovery  in  an  action 
for  malicious  prosecution  is  a  bar  to  a  subsequent  action  for  slander  for  the 
accusation  uttered  for  the  purpose  of  having  the  arrest  made.  But  where 
the  defendant  published  the  accusation  before  or  after  making  his  complaint 
to  have  the  plidntiff  arrested,  an  action  for  that  publication  is  not  barred  by 
the  recovery  in  the  action  for  the  malicious  prosecution.'*  In  Sehoonover  v. 
Bowt,  7  Blackf.  202,  it  was  held  that  in  slander  the  jury  can  not,  in  nsniMiwinfl 
the  damages,  take  into  consideration  evidence  of  the  defendant's  having 
spoken  since  the  commencement  of  the  suit  the  same  words  as  those  laid 
in  the  declaration. 

Jt7IX3MZNT,  WHEN    BaB    TO    SUBSSQTTBNT    ACTION    lOB   SaHB  GaUSB:  SeS 

King  v.  Chase,  41  Am.  Dec.  675,  and  note  collecting  the  prior  cases  in  this 
series;  Coffman  v.  Brown,  45  Id.  299;  Agnew  v.  McMroy,  48  Id.  772;  Tetylor 
V.  LarHn,  49  Id.  119;  Jones  v.  WeaUtersbee,  51  Id.  653;  Coffin  v.  KnoU^  52 
Id.  237;  Spivey  v.  Morris,  Id.  224;  Doty  v.  Broum,  53  Id.  350;  North  R,  M. 
Co,  v.  Shrewsbury  Church,  Id.  258.  The  principal  case  was  also  cited  as  fol- 
lows: In  Woods  V.  Pangbum,  75  N.  Y.  498,  to  the  point  that  there  can  be 
but  one  recovery  against  the  same  person  for  the  same  cause  of  action;  in 
Henderson  v.  Jackson,  40  How.  Pr.  173;  S.  C,  2  Sweeny,  333,  per  McCunn, 
J.,  dlBsenting,  in  holding  that  a  cause  of  action  for  false  imprisonment  could 
not  be  united,  under  the  code,  with  one  for  malicious  prosecution,  since 
false  imprisonment  was  an  injury  to  person,  while  malicious  prosecution  was 
an  injury  to  character,  a  former  recovery  for  the  latter  being  pleadable  in 
bar  of  an  action  for  slander;  in  Collins  v.  Bemiett,  46  N.  Y.  495,  to  the  point 
that  where  the  defendant  took  the  plaintiff  *s  horse  to  board,  with  instruc- 
tions not  to  use  him,  and  to  an  action  for  conversion  for  using  the  horse,  he 
pleaded,  by  supplemental  answer,  a  judgment  subsequently  obtained  befort 
a  justice  for  the  horse's  board,  such  judgment  was  a  bar  to  the  action  for  oon- 
version. 


Blake  v.  Febbib. 

[6  NXW  TOBJC  (1  BXLDXIV),  48.] 

Condition  in  Pebmit  tor  Makimq  Excavations  in  Stbebt  that  LiOENan 
SHALL  Maintain  GaAKDS  and  lights,  and  shall  be  answerable  for  any 
damage  occasioned  by  the  construction  of  the  intended  work,  is  not 
available  to  sustain  an  action  by  a  third  person  injured  in  consequence 
of  falling  into  the  excavation  for  want  of  guards  and  lights;  it  operates 
only  in  favor  of  the  licensor. 

Lot  Owner  is  not  Liable  fob  Injubt  bt  Neouobnci  or  Sbbvantb  of 
Contbactob  engaged  by  him,  under  a  permit  from  the  city,  to  make  a 
sewer  in  the  street  at  a  fixed  price  for  the  whole  work,  the  contractor 
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being  a  competent  person  and  having  entire  control,  wbere  the  workmen 
negligently  leave  the  excavation  nngoarded  and  nnlighted  at  night,  and 
a  passer-by  fails  into  it,  but  the  contractor  is  the  party  liable. 

BoLz  or  Ebspokdjeat  Sufkrior  Applies  Only  whsrb  Rxlatiok  of  Mas- 
ter AST>  Sebvaitt  or  principal  and  agent  exists. 

Oklt  One  Sfperiob  is  Llable  fob  Same  Subobdinatb,  and  that  is  the 
immediate  saperior. 

Respondeat  Sttpebiob,  and  Qm  Faocf  per  Alhtm,  etc.,  explained. 

Appeal  from  a  judgment  for  plaintiff  in  action  on  the  case  for 
damages.  The  evidence  for  the  plaintiff  was  to  the  effect  that 
the  defendants,  for  the  improvement  of  a  lot  owned  by  them  in 
the  city  of  New  York,  obtained  leave  from  the  common  council 
and  the  street  commissioner  to  construct  a  sewer  in  the  street, 
which  leave  was  granted  on  expressed  conditions  that  they 
should  cause  proper  guards  and  lights  to  be  placed  at  the  exca« 
Tation,  and  that  they  should  be  responsible  for  any  damage 
occasioned  to  persons,  animals,  or  property,  in  the  construction 
or  the  sewer;  that  they  set  the  work  in  progress;  that  the  work- 
men employed  dug  a  trench  which  they  left  at  night  unguarded 
and  unlighted;  and  that,  as  the  plaintiff  was  driving  with 
proper  care  through  the  street,  his  horses  and  carriage  and  he 
himself  fell  in  and  were  injured.  For  the  defense,  proof  was 
introduced  that  the  sewer  was  undertaken  and  built  by  a  con- 
tractor, under  a  contract  between  him  and  the  builder  with 
whom  the  defendants  had  arranged  for  the  entire  construction 
of  buildings  in  process  of  erection  on  their  lot;  that  this  con- 
tract placed  the  entire  construction  of  the  sewer  in  the  con- 
tractor's charge,  for  a  fixed  sum  as  his  compensation  for  the 
job;  that  the  workmen  were  employed,  directed,  and  paid  by 
this  contractor;  and  that  defendants  had  not  in  any  manner 
interfered  with  them  or  him.  One  ground  of  defense  was  that, 
under  these  circumstances,  the  contractor,  not  the  lot  owners, 
was  the  party  responsible  for  negligence  of  the  workmen,  if  any 
were  proved.  But  the  judge  refused  a  charge  asked  by  defend- 
ant to  this  effect;  and  plaintiff  had  a  verdict. 

Edward  San/ord,  for  appellants,  the  lot  owners 

William  Kent,  for  respondent,  the  injured  traveler. 

By  Court,  Mullett,  J.  It  is  quite  clear  that  the  building  of 
the  sewer  in  question  was  not  a  city  improvement,  carried  on  by 
the  city  officers  as  a  public  work.  The  defendants  applied  to 
the  city  authorities  for  permission  to  construct  the  sewer  at  their 
own  expense,  but  under  the  direction  of  the  street  commissioner. 
As  the  construction  of  the  work  had  a  tendency  to  disturb  the 
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then  existing  sewers  and  pavements  of  the  city,  it  was  proper 
that  it  should  be  executed  under  the  inspection  of  the  city  offi- 
cers, and  this  is  a  sufficient  reason  for  their  I'eservinj  and  exer- 
cising a  supervision  over  it,  but  not  sufficient  to  make  the  city 
a  principal  in  building  the  sewer.  Whether  the  city  owned  the 
land  occupied  by  the  street,  or  only  the  right  of  way  over  it, 
and  the  improvements  upon  the  land,  it  was  necessary  for  the 
defendants  to  get  permission  from  the  city  to  build  their  sewer 
in  the  street,  and  it  was  not  denied  that  such  permission  gave 
them  a  lawful  right  to  do  so,  so  far  as  the  corporation  was  con- 
cerned; nor  was  it  or  could  it  be  claimed  that  the  provisions 
contained  in  the  permission  requiring  the  defendants  to  caase 
proper  guards  and  lights  to  be  placed  at  the  excavation,  for  the 
prevention  of  accidents,  and  to  be  answerable  for  all  damage 
and  injuries  which  might  be  occasioned  to  persons,  animals, 
or  property  in  any  manner  connected  with  the  construction  of 
the  sewer,  however  beneficial  it  might  be  to  the  city,  did  or  could 
inure  to  the  benefit  of  the  plaintiff  in  this  action,  or  strengthen 
his  right  to  recover  against  these  defendants. 

For  the  purpose  of  considering  the  question  before  us,  the 
defendants  may,  therefore,  be  regarded  as  the  persons  at  whose 
expense  and  for  whose  benefit  the  sewer  in  question  was  to  be 
constructed,  having  a  lawful  right  to  construct  it  themselves  or 
by  their  agents  or  servants,  being  responsible  to  third  persons 
for  all  injuries  occasioned  by  the  negligent  or  improper  manner 
in  which  they  exercised  that  right,  or  the  right  to  let  by  con- 
tract the  execution  of  the  whole  work  to  some  other  person, 
who,  as  to  the  right  to  make  the  sewer,  might  be  considered  the 
representative  of  the  defendants,  and  be  protected  by  the  per- 
mission given  to  them.  This  case  shows  that  the  defendants 
adopted  the  latter  course,  and  either  by  themselves  or  by  their 
agent,  contracted  with  Gibbons  to  furnish  the  materials  for, 
and  build  the  sewer,  in  every  respect  according  to  the  specifica- 
tions of  the  street  commissioner,  that  is  to  say,  to  construct 
such  a  sewer  as  the  defendants  were  permitted  to  construct. 
That  while  Gibbons  and  his  men  were  engaged  in  the  execution 
of  this  contract,  his  men  or  servants,  in  his  absence,  without 
his  knowledge,  and  in  disregard  of  his  directions,  were  guilty 
of  the  negligence  which  was  the  cause  of  the  injury  to  the 
plaintiff's  horses  and  carriage. 

Upon  the  close  of  the  evidence  tending  to  establish  this  state 
of  facts,  the  counsel  for  the  defendants  requested  his  honor,  the 
judge,  to  charge  the  jury,  in  substance:  That  if  the  contractor. 
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who  was  engaged  in  constructing  the  sewer  when  the  accident 
happened,  was  exercising  an  independent  employment,  and  the 
defendants  did  not  interfere  with  the  work,  they  were  not  liable. 
If  the  proposition  contained  in  the  request  was  a  legal  one,  and 
was  fairly  presented  by  the  case,  the  defendants  were  entitled  to 
the  instruction  prayed  for,  and  it  was  error  to  refuse  it.  The 
learned  judge  not  only  refused  to  give  the  desired  instruction, 
but  in  his  charge,  which  followed  the  refusal,  seems  to  have 
negatived  the  principle  sought  to  be  recognized,  by  telling  the 
jury,  in  effect,  that  if  they  were  satisfied  from  the  evidence  that 
the  sewer  was  undertaken  by  the  defendants,  and  for  their  ben- 
efit, and  that  Horace  Butler,  in  making  the  contract  with  Gib- 
bons for  building  it,  acted  as  their  agent,  the  defendants  were 
responsible  for  whatever  damages  might  have  resulted  from  the 
want  of  due  care  in  the  execution  of  the  work.  I  know  the 
charge  was  not  excepted  to,  and  I  have  not  referred  to  it  as 
erroneous,  but  for  the  purpose  of  showing  that  the  error,  if 
there  was  any,  in  the  refusal  to  charge  as  requested,  was  not 
corrected  by  the  charge.  By  refusing  to  charge,  as  requested, 
the  learned  judge  permitted  the  cause  to  go  to  the  jury  upon 
the  principle,  that  the  person  who  undei'takes  the  erection  of  a 
building  or  other  work  for  his  own  benefit  is  responsible  for 
injuries  to  third  persons  occasioned  by  the  negligence  of  the 
servants  of  the  builder  or  the  person  who  is  actually  engaged  in 
executing  the  whole  work  under  an  independent  employment  or 
a  general  contract  for  that  purpose. 

This  presents  a  legal  question  of  great  practical  importance, 
and  is  the  only  one  raised  by  the  bill  of  exceptions,  or  discussed 
upon  the  argument  in  this  court,  which  requires  to  be  considered 
in  deciding  this  case.  The  refusal  of  the  learned  judge  to 
charge  as  requested,  is  attempted  to  be  sustained  partly,  if  not 
principally,  by  the  maxim,  Qiiifacit  per  alium  facii  per  se,  and 
the  consequential  rule  of  respondeat  superior.  The  rule  of  re- 
spondeai  superior  is  simple,  and  easily  understood,  but  it  must 
be  confessed  that  its  application  in  the  reported  cases  has  pro- 
duced some  diversity  of  opinion  among  learned  judges.  It  will, 
however,  upon  examination,  be  seen  that  this  diversity  did  not 
arise  out  of  any  intricacy  or  uncertainty  in  the  rule,  or  any 
doubt  of  its  correctness,  but  has  been  occasioned  by  the  variety 
and  intricacy  of  the  facts  to  which  it  has  been  applied,  and  the 
di£Bculty  in  ascertaining  whether  or  not  the  relation  to  which 
the  rule  is  applicable  existed  in  the  cases  under  consideration. 
Williams,  J.,  in  the  case  of  Milligan  v.  Wedge,  12  Ad.  &  El.  737, 
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8a js  ''  the  difficulty  always  is,  to  say  whose  servant  the  persoD 
is  that  does  the  injury;  when  you  decide  that,  the  question  is 
solved."  The  rule  of  respondeat  superior,  as  its  terms  imply, 
belongs  to  the  relation  of  superior  and  subordinate,  and  is  ap* 
plicable  to  that  relation  wherever  it  exists,  whether  between 
principal  and  agent,  or  master  and  servant,  and  to  the  subjects 
to  which  that  relation  extends,  and  is  co-extensive  with  it,  and 
•ceases  when  the  relation  itself  ceases  to  exist.  It  is  founded  on 
the  power  which  the  superior  has  a  right  to  exercise,  and  which 
for  the  prevention  of  injuries  to  third  persons  he  is  bound  to 
-exercise  over  the  acts  of  his  subordinates.  Therefore  the  rule 
<!an  not  be  applicable  to  cases  where  no  such  power  exists.  The 
absolute  and  direct  coincidence  and  co-existence  of  the  rule 
respondeai  superior,  with  the  relation  to  which  it  is  applicable, 
and  to  the  subject-matter  to  which  that  relation  extends,  is  an 
important  proposition  in  determining  the  applicability  of  the 
rule,  and  may  be  illustrated  by  the  following  cases:  The  case 
of  Laugher  v.  Pointer,  5  Barn.  &  Cress.  560,  was  an  action 
to  recover  damages  for  an  injury  done  to  a  horse  of  the 
plaintiff,  by  the  negligence  of  another  person,  under  the  follow- 
ing circumstances :  The  defendant  owned  a  carriage,  and  hired 
of  a  stable-keeper  a  pair  of  horses  and  a  driver,  to  draw  it  for  a 
day,  or  a  short  time.  The  injury  was  done  through  carelessness 
of  the  driver  in  driving,  while  the  defendant  was  riding  in  the 
carriage.  The  plaintiff  brought  this  action  against  the  owner  of 
the  carriage.  The  judge  before  whom  the  cause  was  tried  non- 
suited the  plaintiff.  A  strong  attempt  was  made  for  a  new  trial, 
both  in  the  king's  bench  and  exchequer  chamber,  which  failed 
on  account  of  a  disagreement  among  the  judges  in  both  courts 
as  to  the  question  whose  servant  the  driver  was  that  did  the  in- 
jury :  whether  in  the  act  of  driving  he  was  the  servant  of  the 
defendant,  who  was  riding  in  the  carriage,  or  of  the  stable- 
keeper,  who  sent  him  with  the  horses  to  draw  it.  In  the  case 
of  MiUigan  v.  Wedge,  12  Ad.  &  El.  737,  the  rule  of  respondeat 
superior  was  again  brought  before  the  court  upon  the  following 
facts:  The  defendant,  who  was  a  butcher,  had  bought  a  bul- 
lock at  Smithfield  market,  which  is  within  the  city  of  London, 
where  those  who  drive  cattle '  for  others  are  reqtiired  to  be 
licensed.  The  butcher  employed  a  licensed  drover  to  drive  the 
bullock  to  the  slaughter-house,  which  was  without  the  bounds 
of  the  city.  The  drover  employed  a  boy  to  drive  the  ox,  who 
conducted  so  negligently  in  the  business  that  he  permitted  the 
ox,  as  he  was  passing  by  the  plaintiff's  show-room,  in  which  he 
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had  marble  chimney-pieces,  etc.,  for  sale,  to  run  into  the  show- 
room and  break  the  chimney-pieces,  for  which  injury  the  plaintiff 
sued  the  butcher. 

The  judge,  before  whom  the  cause  was  tried,  was  of  opinion 
that  the  boy  was  not  the  defendant's  servant,  and  a  verdict  was 
given  for  the  defendant.  An  attempt  was  made  to  set  aside  the 
Terdict,  which  was  unanimously  denied,  on  the  ground  that  the 
boy  was  not  the  defendant's  servant.  Upon  this  occasion,  Will- 
iams, J.,  made  the  remark  above  quoted,  and  Coleridge,  J., 
said:  "Ihe  true  test  is,  to  ascertain  the  relation  between  the 
party  charged,  and  the  party  actually  doing  the  injury.  TJnIesB 
the  relation  of  master  and  servant  exists  between  them,  the  act 
of  one  creates  no  liability  in  the  other."  The  case  of  Quarman 
V.  Burnett,  6  Mee.  &  W.  497,  was  similar  in  its  facts  to  the  case 
of  Laugher  v.  Pointer ,  supra.  The  defendants  owned  a  carriage 
and  hired  a  pair  of  horses  and  driver  from  another  person  to 
draw  the  carriage  for  a  short  time,  during  which  an  injury  was 
done  to  the  plaintiff's  horse  and  chaise  by  the  carelessness  of 
the  driver,  for  which  the  owner  of  the  horse  and  chaise  brought 
his  action  against  the  defendants.  The  defendants  pleaded: 
1.  Not  guilty;  2.  That  the  carriage  and  horses,  nor  either  of 
them,  were  not  under  the  care  of  the  defendants.  Upon  the 
trial  the  jury  found  a  verdict  for  the  plaintiff,  4nd  the  judge 
reserved  liberty  to  move  to  enter  a  nonsuit.  On  the  decision  of 
this  motion,  Parke,  B.,  delivered  the  opinion  of  the  court,, 
which  was  that  the  defendants  were  not  liable,  and  that  a  rule 
be  made  absolute  to  enter  a  verdict  for  them.  In  delivering  the 
opinion  of  the  court,  the  learned  baron  says,  that ''  upon  the 
principle  that  qui  fadtper  alium  facUper  se,  the  master  is  re- 
sponsible for  the  acts  of  his  servant;  and  that  person  is  un- 
doubtedly liable  who  stands  in  the  relation  of  master  to  the 
wrong-doer — ^he  who  had  selected  him  as  his  servant  from  the 
knowledge  of  or  belief  in  his  skill  and  care,  and  who  could  re^ 
move  him  for  misconduct,  and  whose  orders  he  was  bound  to 
receive  and  obey.  But  the  liability,  by  virtue  of  the  relation  ot 
master  and  servant,  must  cease,  when  the  relation  itself  ceases 
to  exist;  and  no  other  person  than  the  master  of  such  servant 
can  be  liable,  on  the  simple  ground  that  the  servant  is  the 
servant  of  another,  and  his  act  the  adt  of  another."  The  deci- 
sion is  approved  of,  and  the  same  principles  recognized,  in  the 
cases  of  Bapson  v.  Cvbitt,  9  Mee.  &  W.  709;  and  EMU  v.  The 
London  and  Northwestern  Railway  Company y  4  Exch.  254;  S.  O., 
published  in  the  Monthly  Law  Beporter  of  April,  1860;  and  the 
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doctnne  of  these  cases  adopted  by  Mr.  Justice  Story  in  his  oom- 
xnentaries  on  the  law  of  agency,  2d  ed.,  sec.  453,  B. 

Another  condition  to  be  regarded  in  the  application  of  the 
rule  of  respondeat  superior  is,  that  there  can  be  but  one  respon- 
sible superior  for  the  same  subordinate,  at  the  same  time,  and 
in  respect  to   the   same  transaction.     Littledale,  J.,  in   the 
case  of  Laugher  v,  PoirUer,  supra,  puts  his  opinion,  that  the 
owner  of  the  carriage  was  not  liable  for  the  injuiy  done  to  a 
third  person  by  the  negligent  driving  of  the  servant  of  the  stable- 
keeper  who  sent  his  horses  and  driver  to  draw  the  carriage  for 
a  short  time,  on  the  ground  that  the  driver  could  not  be  the 
servant  of  both  the  livery-stable  keeper  and  the  person  riding  in 
the  carriage.     His  honor  remarks,  Uiat  he  ''was  the  servant  of 
one  or  the  other,  but  not  the  servant  of  one  and  the  other.     That 
the  law  did  not  recognize  a  several  liability  in  two  principals." 
That  the  action  must  be  brought  either  against  the  principal  or 
person  who  committed  the  injury.     The  propositions,  that  the 
rule  of  respondeat  superior  is  applicable  only  to  the  immediate 
superior  of  the  person  who  does  the  injury,  and  that  there  can 
be  but  one  such  responsible  superior,  are  clearly  adopted  by  the 
English  court  of  exchequer  in  the  recent  case  of  Eeedie  v.  The 
London  and  Northwesteim  Railway  Company,  4  Exch.  244;  S.  C, 
published  in  the  Monthly  Law  Eeporter,  new  series,  for  April, 
1850.    In  this  case,  the  railway  company  had  let  out,  by  contract, 
the  building  of  a  viaduct,  which  was  a  part  of  their  railway,  to 
-contractors.     Through  the  negligence  of  the  men  employed  by 
the  constructors  a  stone  fell  on  a  man,  who  was  passing  under  the 
viaduct,  and  killed  him.     For  this  injury  an  action  was  brought 
by  his  representatives  against  the  railway  company,  and  it  was 
held  that  the  company  were  not  liable.     Rolfe,  B. ,  in  delivering 
the  opinion  on  the  branch  of  the  case  involving  the  above  prin- 
<iiple,  says  '*  the  liability  of  any  one,  other  than  the   party 
actually  guilty  of  any  wrongful  act,  proceeds  on  the  maxim,  Qui 
facit  per  cdium  facU  per  se.     The  party  employing  has  the  selec- 
tion of  the  party  employed,  and  it  is  reasonable  that  he  who  has 
made  choice  of  an  unskillful  or  careless  person  to  execute  his 
orders  should  be  responsible  for  any  injury  resulting  from  the 
want  of  skill,  or  want  of  care,  of  the  person  employed;  but 
neither  the  principle  of  the  rule  nor  the  rule  itself  can  apply 
to  a  case  where  the  party  sought  to  be  charged  does  not  stand 
in  the  character  of  employer  to  the  party  by  whose  negligent  aci 
the  injury  has  been  occasioned,"  and  he  refers  to  the  cases  of 
-Quarman  v.  BumeU,  6  Mee.  &  W.  497;  Rap9(m  v.  GubiU,  9  Id. 
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709;  MiUigan  t.  Wedge,  12  Ad.  &  El.  737,  and  some  more  recent 
eases  (which  are  not  to  be  found  here),  as  settling  this  principle. 
And  the  same  learned  baron,  in  recognition  of  the  principle 
laid  down  hj  littledale,  J.,  remarked  in  substance,  that  to 
decide  that  the  railway  company  was  liable  would  be  equiyalent 
to  deciding  that  the  contractors,  whose  servant  did  the  injury, 
were  not  liable,  which  was  a  proposition  which  could  not  be 
maintained. 

All  the  above  cases  are  cited  with  approbation  by  Mr.  Justice 
Stozy,  in  his  commentaiy  on  agency,  section  453,  a,  6,  and  c; 
and  in  section  454,  A,  he  alludes  to  a  distinction,  which,  if 
properly  considered,  will  have  a  tendency  to  simplify  this  and 
all  similar  inquiries.  He  says  nice  questions  have  arisen  as  to 
when  and  under  what  circumstances  the  parties  employed  are 
to  be  deemed  servants  or  subagents  of  the  principal  employer, 
and  when  only  the  subagents  of  the  immediate  person  by  whom 
they  are  actuadly  employed.  In  the  first  case  the  prinoii>al  em- 
ployer is  liable,  and  in  the  latter  not. 

This  distinction  was  alluded  to  by  Littledale,  J.,  in  the  case 
of  Laugher  v.  Pointer,  and  Parke,  B.,  in  the  case  of  Qu4imian  v. 
Burnett,  supra.  The  first  class  of  cases  embraces  those  where 
the  men  or  servants,  though  actually  employed  by  a  third  per- 
son, are  employed  for,  in  the  name  of,  and  at  the  expense  of  the 
primary  principal,  and  are  continued  subject  to  his  control;  as 
seamen  employed  by  a  master  of  a  vessel,  servants  hired  by  a 
steward,  laborers  hired  to  work  on  a  farm  by  a  general  superin- 
tendent, workmen  to  work  in  a  manufactory  by  a  managing 
agent — ^in  all  which,  and  similar  cases,  the  person  who  employed 
the  men  is  himself  an  agent  for  that  purpose,  and  he,  as  well  as 
the  men  whom  he  employed,  are  paid  by  the  general  principal, 
and  subject  to  his  control.  In  such  cases  they  are  the  agents 
or  servants  of  the  general  principal,  and  he  is  their  responsible 
superior.  But  when  a  man  is  employed  in  doing  a  job  or  piece 
of  work  with  his  own  means  and  his  own  men,  and  employs 
others  to  help  him,  or  to  execute  the  work  for  him,  and  under 
his  control,  he  is  the  superior  who  is  responsible  for  their  con- 
duct, no  matter  whom  he  is  doing  the  work  for.  To  attempt  to 
make  the  primaiy  principal  or  employer  responsible  in  such 
cases  would  be  an  attempt  to  push  the  doctrine  of  refg^xmdeai 
miperior  beyond  the  reason  on  which  it  is  founded. 

The  defendants'  liability  in  this  action  being  so  absolutely 
dependent  upon  the  &ct  that  they  occupied  the  position  of  su- 
perior of  the  persons  whose  negligence  or  misconduct  occasioned 
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the  injuzj,  and  had  the  powers  which  belonged  to  that  positioEi 
we  may  now  inquire  what  eTidenoe  there  wae  in  the  case  to  ea- 
tablieh  that  fact.  There  certainly  was  none  on  the  part  of  the 
plaintiff,  except  the  inference  or  |»:esumption  arising  from  the 
circumstance  that  thej  obtained  permission  to  make  the  sewer, 
or  that  it  was  being  constructed  for  their  benefit.  To  destroy 
this  inference,  and  to  show  that  the  relation  of  superior  and 
subordinate  did  not  exist  between  the  defendants  and  the  per- 
sons whose  negligence  or  misconduct  occasioned  the  injuiy,  the 
defendants  proved  that  Gibbons  was  constructing  the  sewer  un- 
der a  contract  with  Horace  Butler,  by  which  he  bound  himself 
to  Butler  to  furnish  the  materials  and  to  do  the  whole  work  for  a 
specified  compensation.  If  Butler  did  not  make  that  contract  on 
behalf  of  and  as  the  agent  of  the  defendants,  it  would  create  no 
relation  whatever  between  Qibbons  and  the  defendants.  If  he 
did  make  the  contract  as  the  agent  of  the  defendants,  then  the 
case  would  present  the  question  whether  the  contract  created 
the  relation  of  superior  and  subordinate  between  the  defendants 
and  Gibbons,  in  respect  to  those  acts  which  belong  to  the  prac- 
tical execution  of  the  work,  or  the  employing  of  men  to  execute 
it,  which  was  in  substance  the  question  which  the  learned  judge 
was  requested  to  decide  for  the  jury,  and  upon  the  decision  of 
which  their  verdict  might  have  depended.  It  is  claimed  on  the 
part  of  the  appellants,  in  substance,  that  when  a  person  is  en- 
gaged in  doing  a  job  or  piece  of  work,  under  an  employment  or 
contract  which  leaves  to  him  the  independent  use  of  his  own 
skill,  judgment,  means,  and  servants  in  the  execution  of  it,  he 
is  not  the  agent  or  servant  of  the  general  employer;  that  the 
relation  between  them  is  governed  l^  the  contract  or  by  the 
nature  of  the  employment. 

The  decision  in  the  case  of  MiUigan  v.  Wedge,  12  Ad.  &  El. 
787,  was  put  upon  the  ground  that  the  butcher  employed  a  per- 
son who  was  recognized  by  law  as  exercising  a  distinct  calling, 
to  drive  the  ox,  whose  servant  did  the  mischief.  In  the  case  of 
Bapson  v.  Cubiti,  9  Mee.  &  W.  70,  the  defendant,  Cubitt,  who 
was  a  builder,  was  employed  to  execute  certain  alterations  in  a 
house,  including  the  propositions  for  and  the  fixing  of  gas- 
fittings.  He  made  a  contract  with  Bland,  a  gas-fitter,  to  exe- 
cute that  part  of  the  work.  In  the  course  of  doing  it,  through 
Bland's  negligence,  the  gas  exploded  and  injured  the  plaintiff,  a 
third  person,  who  brought  his  action  for  the  injuiy  against  Cu- 
bitt, on  the  ground  that  Bland  was  his  servant;  but  the  court, 
flOPfliflting  of  Lord  Abinger,  C.  B.,  and  Parke,  Alderaon,  and 
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Bolfe,  BB.9  were  xmanimons  in  the  opinion  iliat  Bland  did  not 
Btand  in  the  relation  of  servant  of  Cubitt,  but  was  merely  a 
subcontractor.  Parke,  B.,in  deliyering  the  opinion  in  the  case 
of  Qtmrman  t.  BumeU,  alter  laying  down  the  doctrine  that  the 
liabilily  by  virtue  of  the  relation  of  master  and  servant  must 
eease  when  the  relation  itself  ceases  to  exist;  that  no  other  per- 
son than  the  master  of  the  servant  can  be  liable,  on  the  simple 
ground  that  the  servant  is  the  servant  of  another,  and  his  acts 
the  acts  of  another,  proceeds  in  effect  to  deny  that  when  one 
person  enters  into  a  contract  with  another,  which  does  not  raise 
the  relation  of  master  and  servant  between  them,  that  the  em- 
ployer is  liable  for  the  negligence  of  the  contractor's  servants, 
and  remarks  in  substance,  that  such  a  doctrine  would  render  the 
employer  liable  not  only  for  the  acts  of  his  own  servants,  but 
for  injuries  which  arise  from  the  acts  of  another  person  in  car- 
rying into  execution  that  which  the  contractor  had  agreed  to  do 
for  his  benefit,  and  concludes  by  remarking,  ''  this  is  too  large 
a  position  and  can  not  be  maintained  to  its  full  extent,  without 
overturning  some  decisions,  and  producing  consequences  which 
would,''  as  Lord  Tenterden  observes,  "shock  the  common  sense 
of  all  men." 

The  learned  judge  then  proceeds  to  give  some  illustrations  of 
the  absurd  consequences  of  such  a  doctrine  as  that  which  he  was 
repelling,  which  clearly  show  the  applicability  of  the  principle 
mentioned  by  him,  to  the  question  now  under  consideration, 
and  the  concurrence  of  his  opinion  with  the  proposition  put 
forth  by  the  appellants.  The  impracticability  and  injustice  of 
the  construction  of  the  rule  of  respondeat  superior,  contended 
for  by  the  plaintiff  below,  may  be  further  illustrated  by  the 
supposition  of  a  very  common  case  in  this  country,  that  of  a 
man  who  is  about  to  build  a  house  for  himself.  He  may,  if  he 
pleases,  superintend  and  manage  the  whole  from  its  commence- 
ment to  its  completion,  employ  men,  give  directions  in  reference 
to  every  part  of  the  work,  which  his  men  would  be  bound  to  fol- 
low, and  thus  make  himself  the  master  in  fact  of  all  the  per- 
sons employed;  but,  as  Baron  Parke  said  about  the  butcher's 
driving  the  ox,  he  is  not  bound  to  do  so,  and  he  may  not  know 
how  to  do  it.  He  may,  therefore,  let  out  by  contract  the  build« 
ing  of  the  house  to  some  person  who  will  undertake  to  furnish 
all  the  materials  and  complete  the  building  in  a  specified  man- 
ner, and  for  a  stipulated  compensation.  Would  he  thereby 
become  the  master  of  all  the  contractor's  appurtenances,  serv- 
ants, and  men  employed  by  him-  and  render  himself  liable  for 


31 4f  Blake  v.  Febris.  [New  Fork, 

all  tLe  injuries  to  third  persons,  which  might  be  occasioned  by 
their  negligence  or  misconduct  in  doing  any  act  tending  to  the 
construction  of  the  house?  For  instance,  by  the  carpenter's 
men  in  getting  out  timber  in  the  forest,  by  the  stone-cutter's 
servants  in  blasting  stone  in  the  quarry,  or  by  the  teamsters  in 
handling  materials;  such  consequences  would,  indeed,  shock 
the  common  sense  of  all  men.  The  tiiith  is,  such  a  contract 
does  not  constitute  the  contractor  the  agent  or  servant  of  the 
employer,  nor  authorize  him  to  pledge  the  responsibility  of  the 
employer  for  the  conduct  of  servants,  nor  for  anything  to  be  done 
in  the  execution  of  his  contract.  The  proposition,  therefore, 
contained  in  the  request  of  the  defendants'  counsel  to  the  judge 
was  sound,  and  if  properly  presented  by  the  case,  was  errone- 
ously overruled. 

But  the  respondent's  counsel,  on  the  argument  in  this  court, 
attempted  to  obviate  the  force  of  the  appellants'  point  raised  on 
his  exception,  by  setting  up  the  principle  that  where  the  injury 
is  occasioned  by  the  negligence  or  misconduct  of  a  person  while 
transacting  any  business  connected  with  the  improvement,  use, 
or  enjoyment  of  real  property,  the  owner  of  the  property  is 
liable,  whether  the  wrong-doer  is  working  for  wages  or  under  a 
contract,  or  in  other  words,  whether  he  was  the  owner's  servant 
or  was  executing  an  independent  employment.  If  this  propo- 
sition was  sound  law,  and  applicable  to  this  case,  it  might  ren- 
der the  question  contained  in  the  request  to  charge  irrelevant, 
and  justify  the  learned  judge  in  refusing  to  decide  it.  I  will 
not,  on  this  occasion,  stop  to  inquire  how  this  principle  was 
raised  on  the  trial  of  this  cause,  whether  there  was  any  proof 
that  the  defendants  owned  or  had  any  interest  in  real  estate,  or 
that  there  was  any  connection  between  the  sewer  and  the  houses 
that  were  building  on  Twelfth  street.  The  proposition  assumed 
by  the  respondent's  counsel  is  confessedly  founded  on  the  case 
of  Buah  V.  Sieinman,  1  Bos.  &  Pul.  404,  which  was  an  action 
on  the  case  against  the  defendant  for  causing  a  quantity  of 
lime  to  be  placed  on  the  highway,  by  means  of  which  th£ 
plaintiff  and  his  wife,  who  were  riding  in  a  chaise,  were  over- 
turned and  much  hurt,  and  the  chaise  considerably  injured. 
The  facts  of  case  were  these:  The  defendant,  having  purchased 
a  house  by  the  roadside  (but  which  he  had  never  occupied), 
contracted  with  a  surveyor  to  put  it  in  repair  for  a  stipulated 
sum.  A  carpenter,  having  a  contract  under  the  surveyor  to  do 
the  whole  business,  employed  a  bricklayer  under  him,  and  he 
contracted  for  a  quantity  of  lime  with  a  lime-burner,  by  whose 
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Bervant  the  lime  in  question  was  laid  in  the  road.  On  the  trial 
there  was  a  yerdict  for  the  pla^ntifiT,  with  liberty  for  the  defend- 
ant to  move  to  have  a  nonsuit  entered.  The  motion  was  made 
before  Eyre,  C.  J.,  and  Heath  and  Eook,  JJ.,  and  denied,  as  it 
was  said,  with  concurrence  of  Mr.  Justice  BuUer,  though  the 
learned  judge  who  delivered  the  opinion  acknowledged  that  he 
was  unable  to  give  a  satisfactory  reason  for  it,  and  thus  the 
principle  advanced  by  the  respondent  was  adopted  in  that  case. 
The  decision  in  Bush  v.  Steinman,  supra,  was  followed  by 
Lord  Ellenborough  at  nisi  prius  in  the  case  of  Sly  v.  Edgdey,  6 
Esp.  6,  but  it  is  believed  it  has  never  received  the  sanction  of 
any  English  court.  In  the  case  of  Laugher  v.  Pointer,  hereto- 
fore referred  to,  the  authority  of  that  decision,  in  reference  to 
the  case  before  the  court,  was  denied,  and  the  correctness  of  the 
principle  on  which  it  was  founded  doubted  by  Littledale,  J.  It 
was  noted  by  Parke,  B.,  in  the  case  of  Quarman  v.  Burnett,  and 
again  in  the  case  of  Bapson  v.  CubiU,  as  not  being  applicable  to 
those  cases,  with  a  remark  that  it  might  be  applicable  to  injuries 
occasioned  by  the  negligent  management  of  fixed  real  property, 
with  some  attempted  explanation  of  the  difference  between  the 
two  classes  of  cases.  But  in  the  case  of  Reedie  v.  The  North- 
western Bailway  Company,  4  Exch.  244,  hereinbefore  cited,  the 
case  of  Bush  v.  Steinman  was  brought  directly  before  the  court 
of  exchequer,  under  circumstances  calling  for  a  recognition  or 
denial  of  the  principle  on  which  it  was  decided.  In  this  case, 
the  facts  of  which  have  already  been  stated,  a  verdict  had  been 
taken  for  the  plaintiff,  with  liberty  to  the  defendants  to  move  for 
a  nonsuit.  On  the  argument  of  the  motion,  the  counsel  for  the 
plaintiff  insisted  that  the  law,  as  settled  in  the  cases  of  Quarman 
V.  Burnetii  Bapson  v.  CvbUt,  MUligan  v.  Wedge,  and  other  con- 
curring cases,  was  not  applicable  to  the  case  under  considera- 
tion; that  there  was  a  recognized  distinction  on  the  subject 
between  injuries  arising  from  the  careless  or  unskillful  manage- 
ment of  an  animal  or  other  personal  chattel,  and  injuries  result- 
ing from  the  negligent  management  of  fixed  real  property; 
that  as  the  injury  in  the  case  under  consideration  was  occa- 
sioned by  persons  at  work  on  the  defendant's  railway,  of  which 
they  were  the  owners,  they  were  responsible,  and  to  sustain  this 
proposition  referred  to  the  case  of  Bush  v.  Steinman.  Baron 
Bolfe,  in  delivering  the  opinion  of  the  court,  after  alluding  to 
the  distinction  set  up,  and  the  authority  cited  to  support  it, 
said:  **  But  on  full  consideration,  we  have  come  to  the  conclu- 
sion that  there  is  no  such  distinction,  unless  perhaps  in  cases 
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where  the  act  complained  of  is  such  as  to  amount  to  a  nuisance; 
and  in  fact,  according  to  the  modem  decisions.  Bush  t.  Steinman 
must  be  taken  not  to  be  law,  or,  at  all  events,  that  it  can  not  be 
supported  on  the  ground  on  which  the  judgment  of  the  court 
proceeded."    . 

And  in  his  further  remarks  the  learned  baron  says:  ''This 
doctrine,"  meaning  the  doctrine  of  respondeat  superior ^  '*  is  one 
of  general  application,  irrespectiTe  of  the  nature  of  the  employ- 
ment; and  applying  the  principle  to  the  present  case,  it  would 
be  impossible  to  hold  the  present  defendants  liable,  without  at 
the  same  time  deciding  that  the  contractors  are  not  liable,  which 
it  would  be  impossible  to  contend."  Baron  Parke  concurred  in 
this  opinion,  and  a  nonsuit  was  ordered.  It  is  belieyed  that  the 
principle  asserted  in  the  case  of  Bush  ▼.  Steinman,  to  its  full 
extent  as  claimed  by  the  respondent,  has  never  been  adopted  in 
this  state.  It  was  not  so  adopted  in  the  case  of  Bailey  t.  The 
Mayor  of  New  York,  3  Hill  (N.  Y.)  531  [38  Am.  Dec.  669],  re- 
ferred to  by  the  respondent,  either  by  the  supreme  court  or  by 
the  court  for  the  correction  of  errors.  In  the  supreme  court, 
the  principle  insisted  on  by  the  counsel  here  was  not  mentioned 
by  the  learned  judge  who  delivered  the  opinion.  In  the  court 
for  the  correction  of  errors.  Mayor  etc,  of  New  York  v.  Bailey,  i 
Denio,  434,  Chancellor  Walworth  referred  to  the  case  of  Bush 
V.  Steinman,  and  may  be  considered  as  adopting  it  in  the  limited 
and  restricted  sense  to  which  it  had  been  reduced  by  the  Eng- 
lish courts,  to  cases  where  the  injury  complained  of  has  been 
occasioned  by  a  nuisance  which  the  owner  of  real  estate  suffered 
upon  his  premises.  Senator  Hand  also  referred  to  this  case,  and 
apparently  adopted  it  without  noticing  the  limitation  put  upon 
it;  but  it  was  not  necessary  for  him.to  notice  the  limitation,  as 
in  its  restricted  sense  it  was  sufficient  to  justify  his  opinion,  so 
far  as  the  point  to  which  he  applied  it  was  concerned.  Ghir- 
diner,  president,  in  his  dissenting  opinion,  did  not  refer  to  the 
case  of  Bush  v.  Steinman,  nor  directly  to  the  principle  claimed 
to  be  sustained  by  it,  but  in  a  short  and  clear  reference  to  the 
rule  of  respondeat  superior,  did  derive  propositions  which,  if 
truth  and  reason  can  prevail,  will  reject  the  authority  of  that 
case  to  the  extent  claimed  for  it.  Upon  the  examination  of  the 
case  of  Bush  v.  Steinman,  it  would  appear  that  the  main  propo- 
sition asserted  by  it  is  not  law  in  England,  or  in  this  state,  and 
that  the  respondent's  point  and  reasoning  founded  on  it  did  not 
obviate  the  force  of  the  appellants'  objection  to  the  xeixml  of 
the  learned  judge  to  charge  as  requested. 
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The  judgment  appealed  from  must  therefore  be  reversed,  and 
a  new  trial  ordered. 
Judgment  reversed. 

LlABILITT  OF  llLuSTSR  OR  PRINCIPAL  FOB  NeOUOXKGS  OK  MlSOONBUOT  01 

Servant  or  Agent:  See  Ware  v.  Barataria  etc,  Co.,  35  Am.  Dec.  189»  and 
note  diacaasing  this  subject  at  length;  Meares  v.  CommMMoncr^,  49  Id.  412; 
Johnson  V.  Barber,  50  Id.  416;  Powell  y,  Deveney,  Id.  738;  Paraonav.  Winchell, 
52  Id.  745,  and  cases  cited  in  the  notes  to  those  decisions.  The  rule  of  re- 
epondeat  superior,  making  one  liable  for  another's  neglect  or  tort,  applies 
only  where  the  relation  of  master  and  servant,  principal  and  agent,  or  em- 
ployer and  employee  exists,  and  only  to  subjects  to  which  such  relation 
extends,  and  ceases  when  the  relation  is  terminated:  Boswell  v.  Laird,  8  GaL 
4S9;  Bkickwell  v.  WiswaU,  24  Barb.  359;  NorUm  v.  Wiswall,  26  Id.  621; 
JUaximilian  v.  Mayor  etc.  of  New  York,  2  Hun,  264;  S.  C,  4  Thomp.  &  C. 
492;  Kmg  v.  Livermore,  9  Hun,  302;  Bufalo  v.  HolUnoay,  7  N.  Y.  496;  Pack 
▼.  Mayor  etc,  of  New  York,  8  Id.  226,  226;  Thorpe  v.  New  York  etc,  R.  B,  Co,, 
76  Id.  406.  The  liability  is  baaed  upon  the  power  of  the  superior  to  select 
and  control  the  subordinate  or  to  discharge  him  for  misconduct:  Ohio  etc.  R, 
R.  Co.  V.  Dams,  23  Ind.  556;  Trea^lwell  v.  Mayor  etc.  of  New  York,  1  Daly, 
128;  Michael  v.  Stanton,  3  Hun,  464;  S.  C,  5  Thomp.  &  C.  636;  Maximilian 
V.  Mayor  etc.  of  New  York,  62  N.  Y.  163;  Bam  v.  Mayor  etc.  of  New  York, 
70  Id.  462.  Where  this  power  does  not  exist,  there  is  do  liability,  even 
though  the  alleged  superior  has  some  sort  of  supervision  of  the  work:  Tread' 
well  V.  Mayor  etc.  of  New  York,  1  Daly,  128.  Since  the  receiver  of  a  railroad 
is  entirely  independent  of  the  control  of  the  railroad  company,  the  company 
is  not  liable  for  the  acta  or  negligence  of  those  managing  the  road  while  in  the 
receiver's  hands;  Ohio  etc.  R.  R.  Co.  v.  Davis,  23  Ind.  556.  So  the  owner  of  a 
ferry  letting  it  to  another  to  run  on  his  own  account  is  not  liable  for  the  latter's 
negligence  whereby  a  passenger  is  drowned:  Blackwell  v.  Wiswall,  24  Barb. 
359;  S.  C,  14  How.  Pr.  262;  Norton  v.  Wi*<waU,  26  Barb.  621.  So  a  munici- 
pal corporation  is  not  liable  for  an  injury  done  by  the  negligence  of  an  ambu- 
lance-driver employed  by  the  conmiissioners  of  charities,  who  have  by  statute 
entire  control  independently  of  the  corporation:  Maximilian  v.  Mayor  etc.  oj 
New  York,  2  Hun,  204.  Where  one  employed  a  teamster  to  do  certain  haul- 
ing for  him,  and  the  latter  changed  work  with  another  teamster,  by  whose 
negligence  an  injury  was  inflicted  upon  a  third  person,  the  original  employer 
was  held  not  to  be  liable  because  he  was  not  the  superior:  Michael  v.  Stanton^ 
3  Id.  464;  S.  C,  5  Thomp.  &  C.  636.  But  where  the  owner  of  a  house 
directed  his  servant  to  remove  the  snow  and  ice  from  the  roof,  giving  no  par- 
ticular instructions  as  to  the  manner  o|  performing  the  work,  and  the  servant 
got  another  person  to  assist  him,  and  by  the  negligence  of  one  or  the  other  of 
the  two  persona  engaged  in  the  work  a  person  paasing  in  the  street  was  killed 
by  ice  thrown  from  the  roof,  the  owner  was  held  liable,  whether  the  negli- 
gence was  that  of  tlie  servant  or  the  assistant:  AlthorfY.  Wolfe,  22  N.  Y.  365, 
affirming  S.  C,  2  Hilt.  344,  355.  The  liability  of  a  master  for  his  servant's 
tort  or  neglfgence  is  just  the  same  whether  the  servant  is  employed  in  the 
care  of  realty  or  of  personalty:  Simons  v.  Monier,  29  Barb.  424.  In  all  the 
cases  here  referred  to,  Blake  v.  Ferris  ia  recognized  aa  authority  upoa  the  gen- 
eral doctrine  of  re^poJideai  miperior.  In  BlackweU  v.  Wisiratl,  14  How.  Pr. 
262;  S.  C,  24  Barb.  359,  the  court  aay  of  it:  **The  caae  was  extremely  well 
considered,  and  the  opinion  exhibits  great  cleameaa  and  atrength  of  argument.  ** 


818  Blake  v.  FEama  [New  York, 

LlABILITT  OF  EmPLOTSB  FOR  ACTS  OR  NeGLIOENCB  OF  CONTRACTOR:  See  the 
note  to  Stone  v.  Cheshire  R,  R.  Corp.,  51  Am.  Dec.  200,  diacnssing  this  sub- 
ject. It  is  well  settled  that  where  one  is  employed,  under  an  independent 
contract  for  the  perforuiance  of  a  specifio  job  or  piece  of  work  with  his  own 
men  and  means,  and  engages  others  to  assist  him  or  to  do  the  work  for  him, 
the  primary  employer,  having  no  control  of  the  contractor  or  his  servants  or 
workmen,  is  not  liable  for  injuries  inflicted  by  their  negligence  or  wrong, 
unless  the  work  is  a  nuisance  or  dangerous  per  se,  but  the  contractor  is  liable 
under  the  rule  of  respondeat  tuperior:  Boswell  v.  Laird,  8  CaL  402;  Joliet  v. 
Harwood,  86  111.  113,  per  Scott,  J.,  dissenting;  Vanderpool  v.  Ilusaon^  28 
Barb.  198;  Fish  v.  Dodge,  38  Id.  171;  OUbert  v.  Beach,  4  Duer,  427;  Boniface 
V.  Relyea,  36  How.  Pr.  463;  S.  C,  6  Robt.  403;  6  Abb.  Pr.,  N.  8.,  265;  Creed 
V.  Ilartmann,  29  N.  Y.  593,  per  Ingraham,  J.;  Swords  v.  Edgar,  59  Id.  38; 
S.  C,  17  Am.  Rep.  295;  King  v..  New  Torh  etc.  R.  R.  Co.,  66  N.  Y.  184; 
Pierrepont  v.  Loveless,  72  Id.  214;  WhiU  v.  Mealh,  5  Jones  ft  8.  77.  So 
whether  the  employment  respects  realty  or  personalty:  King  v.  New  York 
etc.  R,  R,  Co.,  66  N.  Y.  185— all  citing  the  principal  case.  Hence  tiio  owner 
of  land  contracting  with  skillful  and  competent  mechanics  for  the  erec- 
tion or  repair  of  a  liouse  or  other  stnicture  thereon,  at  a  specific  price,  they 
having  the  sole  control,  is  not  liable  for  an  injury  done  to  a  third  person  in 
the  performance  of  the  work  by  the  negligence  or  misconduct  of  the  contract- 
ors or  their  workmen,  unless  the  work  is  itself  injurious,  though  skillfully  and 
carefully  done:  Ryan  v.  Curran,  64  Ind.  354;  OUbert  v.  Beach,  5  Bosw.  448;  S. 

C,  4  Duer,  427;  AUhor/y.  Wolfe,  22  N.  Y.  365,  per  Denio,  J.  Aa  vhere,  by 
the  negligence  of  the  workmen,  a  timber,  stone,  or  the  like  falls  from  the 
building  upon  one  passing  in  the  street:  Vanderpool  v.  Husson,  28  Barb.  198; 
Gardner  v.  Bennett,  0  Jones  &  S.  199.  So  where  a  passer-by  is  injured  by 
boards  negligently  deposited  in  the  highway  by  a  teamster  employed  by  the 
contrai.'tor:  IJiUiard  v.  Richardson,  3  Gray,  364.  So  where,  by  the  negligence 
of  the  workmen  of  a  subcontractor  in  excavating  a  lot,  the  foundation  of  a 
building  on  an  adjoining  lot  was  injured:  King  v.  Livermore,  9  Hun,  298,  302. 
So  where  a  land  owner  contracted  for  the  building  of  a  dam  of  specified  dimen- 
siofis  on  his  land,  capable  of  resisting  floods,  he  exercising  no  supervision  over 
the  work,  and  before  the  dam  was  completed  or  accepted  it  broke  and  injured 
adjoining  property:  BoswtU  v.  Laird,  8Cal.  469.  So  a  municipal  corporation 
is  not  liable  for  an  injury  done  by  the  falling  of  a  negligently  and  defectively 
constructed  wall  of  a  school-house  erected  under  a  contract  with  the  school 
officers  of  the  corporation:  Treadwell  v.  Mayor  etc.  of  New  York,  1  Daly,  128. 
Nor  does  the  owner  of  land  upon  which  a  building  is  being  erected  by  con- 
tract become  liable  for  an  injury  done  by  negligence  of  the  contractor's  scn'- 
ants,  by  employing  a  superintendent  to  see  that  the  work  is  done  according 
to  contract,  if  the  superintendent  has  no  control  of  the  work:  Gardner  y.  Beit- 
nett,  6  Jones  &  S.  199.  So  a  city  is  not  liable  for  an  injury  inflicted  by  the 
negligence  of  a  street  contractor  or  his  servants  in  doing  street  work:  WenrieU 
v.  Mayor  etc.  of  Troy,  39  Barb.  336;  Kelley  v.  Mayor  etc.  qfNew  York,  4  E. 

D.  Smith,  293;  Pack  v.  Mayor  etc.  of  New  York,  8  N.  Y.  222,  225,  226.  But 
the  contractor  in  such  a  case  is  of  course  liable  for  negligence  of  his  servants 
rendering  the  street  unsafe:  Bliss  v.  Schauh,  48  Barb.  343. 

In  Kelley  v.  Mayor  etc.  of  New  York,  svpra,  the  principle  tiiat  a  city  is 
not  liable  for  negligence  of  a  street  contractor  is  applied  to  a  case  where  the 
injury  was  done  by  blasting  rocks  in  the  street.  So  an  owner  of  land  con- 
tracting for  the  blasting  of  rock  thereon,  and  having  no  control  of  the  work, 
is  not  liable  for  an  injury  resulting  from  the  negligent  performance  of  it: 
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'hmrdUr  v.  Cormaek,  2  K  D.  Smith,  255.  Similarly  where  a  railroad  company 
lets  a  contract  for  building  its  road,  and  an  injury  is  done  by  the  negligence  of 
a  subcontractor  in  blasting  rock:  McCafferiy  v.  Sjntyten  Duyvil  etc.  R,  R. 
Co,,  4S  How.  Pr.  43,  46;  S.  C,  61  N.  Y.  178.  So  a  railroad  company  is  not 
liable  for  the  acts  or  negligence  of  a  contractor  who  agrees  to  draw  its  cars 
over  a  certain  part  of  its  road,  to  furnish  liorses  and  drivers,  and  to  assume 
entire  control:  SehtUar  v.  Hudson  R.  R.  Co.,  38  Barb.  655.  And  where  one 
csontracted  with  a  railroad  company  to  unload  at  a  certain  price  all  railrsad 
iron  brought  to  a  certain  dock  within  a  specified  time,  the  company  furnish- 
ing a  derrick,  it  was  held  not  liable  for  an  injury  to  an  employee  of  the  con- 
tractor by  the  fall  of  the  derrick,  where  the  derrick  was  safe  when  furnished, 
bat  became  unsafe  through  the  contractor's  negligence:  King  v.  New  York 
etc.  /?.  R,  Co.,  66  N.  Y.  181.  So  the  owners  of  an  elevator  attached  to  their 
factory,  having  let  the  use  of  it  to  a  contractor,  who  was  operating  it,  were 
held  not  to  be  liable  for  an  injury  to  an  employee  of  the  contractor  by  the 
falling  of  the  elevator,  where  the  owners  had  no  control  of  it  but  merely 
furnished  the  power  to  run  it,  though  the  accident  happened  from  the  insuf- 
ficiency of  the  apparatus:  Barrett  v.  Singer  Mfg.  Co,,  1  Sweeny,  545,  548. 
An  undertaker  having  the  sole  superintendence  and  control  of  a  funeral,  and 
having  contracted  with  the  owner  and  driver  of  a  carriage  to  take  certain 
persons  to  and  from  the  funeral,  was  declared  not  liable  for  an  injury  to  one 
of  the  occupants  of  the  carriage  by  the  team  running  away  on  the  return  trip 
through  the  driver's  negligence:  Boniface  v.  Relyea,  36  How.  Pr.  457.  The 
principal  case  is  cited  in  all  the  foregoing  decisions  as  an  authority  for  the 
doctrine  laid  down. 

But  the  rule  of  the  principal  case,  that  one  employing  an  independent 
contractor  to  do  a  certain  work  at  a  certain  price  is  not  liable  for  injuries 
resulting  from  the  negligence  or  miscondnot  of  the  contractor  or  his  servants, 
where  he  has  no  control  of  the  work,  does  not  apply  where  the  injury  arises 
fix)m  an  act  directed  by  the  contract  to  be  done,  or  where  the  work,  though 
not  in  itself  injurious,  becomes'a  nuisance  by  the  mode  of  its  performance, 
and  is  accepted  and  continued  in  that  state  by  the  party  for  whom  it  is  done: 
Lochcood  v.  Mayor  etc.  of  New  York,  2  Hilt.  67;  Gilbert  v.  Beach,  4  Duer, 
427;  Vogel  v.  Mayor  etc.  of  New  York,  92  N.  Y.  10.  It  is  held  in  Congreve  v. 
Morgan,  5  Duer,  405,  498,  that  a  lot  owner  having  a  vault  constructed  under 
the  sidewalk  in  front  of  his  premises  is  liable  for  an  injury  to  one  falling 
into  it  by  reason  of  its  being  left  unguarded  by  the  contractor  who  is  doing 
the  work,  because  he  has  no  right  to  make  vaults  in  the  street  which  will 
render  it  unsafe,  and  if  he  does  so  he  must  take  the  risk  of  any  injury  that 
may  follow,  whether  there  is  negligence  or  not,  and  that  the  rule  of  the  prin- 
cipal case  does  not  apply.  And  where  contractors  for  the  erection  of  build- 
ings on  certain  lots  sublet  a  contract  for  making  the  nec&ssary  excavations, 
blasting,  etc.,  the  subcontractor  stipulating  to  guard  against  accidents  by 
proper  precautions,  it  was  held,  distinguishing  the  principal  case,  that  the 
contractors  were  liable  for  an  injury  to  one  falling  into  an  excavation  in  the 
sidewalk  owing  to  the  negligence  of  the  subcontractor's  servants:  Creed  v. 
Hartmann,  29  N.  Y.  593.  When  contractors  erecting  a  building  employed  a 
blacksmith  to  make  a  grating  in  the  front  area,  and  before  the  work  was 
done  the  opening  was  left  uncovered  so  that  the  plaintiff  fell  into  it,  the  con- 
tractors were  adjudged  liable,  it  not  appearing  that  the  blacksmith  was 
bound  to  guard  the  opening  except  when  at  work,  and  the  negligence  being 
therefore  presumably  that  of  the  contractors  who  had  control  of  the  building 
and  area,  and  the  principal  case  was  distinguished:  McClearyY.  Kent,  3  Duer. 
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27,  34.  In  LogoMport  y.  Diek,  70  Ind.  78,  where  it  appeared  that  the  plaint- 
iff while  passing  along  the  street  was  injured  by  a  fragment  of  rock  thrown 
from  a  blast  through  the  negligence  of  a  contractor  employed  in  oonstmcting 
water-works,  it  was  held  that  the  city,  by  reason  of  its  obligation  to  keep 
the  streets  safe  for  use,  was  liable  for  the  injury,  although  the  contractor 
had  the  entire  control  of  the  blasting  operations,  and  that  the  rule  of  the 
principal  case  was  not  applicable.  So  the  rule  was  decided  not  to  apply  in 
Voffd  V.  Mayor  etc,  of  New  York,  92  N.  Y.  10,  17,  where  a  street  contractor 
entered  into  a  contract  with  the  city  to  grade  a  certain  street,  under  the  su- 
pervision of  a  person  appointed  by  the  street  commissioner,  who,  if  the  work 
did  not  progress  according  to  contract,  wss  authorized  to  complete  it  at  the 
contractor's  expense,  and  certain  excavations  haying  been  made  in  the  street 
the  contractor  abandoned  the  contract,  and  street  was  left  in  that  condition 
for  several  years,  whereby  an  injury  happened  to  the  plaintiff,  and  the  oity 
was  held  liable. 

In  Storrs  v.  Utka,  17  N.  Y.  106,  it  was  held  that  a  city  having  authorised 
a  contractor  to  make  excavations  in  the  streets  was  liable  for  an  injury  to  one 
falling  into  such  an  excavation  through  the  negligence  of  the  contractor  or 
his  employees  in  not  providing  proper  guards  and  lights,  whether  the  contract 
required  any  such  safeguards  or  not,  though  in  the  former  case  the  contractor 
would  be  liable  to  indemnify  the  city,  and  Comstock,  J.,  thus  criticised  ths 
principal  case:  "  The  opinion  of  Judge  MuUett  contains  a  very  elaborate,  and 
I  doubt  not  a  very  correct,  exposition  of  the  doctrine  of  reapondtat  wperior; 
but  I  feel  less  sure  that  the  doctrine  was  applied  with  strict  accuracy  to  the 
facts  in  the  case."  And  after  discussing  some  other  cases,  he  again  refers  to 
the  principal  case  and  says:  ''In  that  case  there  was  no  complaint  of  negli- 
gence in  the  actual  performance  of  the  work.  The  ditoh  was  carefully  and 
skillfully  dug.  There  was  no  careless  projection  of  rocks  against  hoi'ses  or 
travelers.  The  plaintiff 's  carriage  and  horses  were  driven  into  the  ditch 
because  it  was  not  guarded  at  night.  The  cause  of  the  accident,  therefore, 
was  not  in  the  maimer  in  which  the  work  was  carried  on  by  the  laborers;  if 
it  bad  been,  their  immediate  employer,  and  he  only,  was  liable  for  the  injury. 
But  in  a  sense  strictly  logical,  as  it  seems  to  me,  the  accident  was  the  result 
of  the  work  itself,  however  skillfully  performed.  A  ditoh  can  not  be  dug  in 
a  public  street  and  left  open  and  unguarded  at  night  without  imminent  dan- 
ger  of  such  casualties.  If  they  do  occur,  who  is  the  author  of  the  mischief? 
Is  it  not  rather  ho  who  causes  the  ditoh  to  be  dug,  whether  he  does  it  with 
his  own  hands,  employs  laborers,  or  lets  it  out  by  contract?  *  *  *  Can 
he  escape  responsibility  for  putting  a  public  street  in  a  condition  dangerous 
for  travel  at  night  by  interposing  the  oontiact  which  he  himself  has  made  for 
.the  very  thing  which  creates  the  danger?  I  should  answer  this  question  in 
the  negative." 

This  criticism  of  the  case  is  referred  to  in  several  subsequent  decisions: 
O^liourke  v.  Hartt  7  Bosw.  514;  McCafferty  v.  Spvyten  DuyvU  etc,  R,  R.  Co,^ 
61  N.  Y.  182;  Vogel  v.  Mayor  etc,  of  New  York,  92  Id.  17.  The  owner  of  a 
houRc  having  contracted  with  certain  builders  to  repair  the  roof,  without  re- 
quiring the  builders  to  take  care  to  prevent  injury  to  the  goods  of  occupants, 
was  held  liable  for  an  injury  to  the  goods  of  subtenants  by  the  neglect  of  the 
builders  to  take  proper  precautions:  tSulzba^her  v.  Dickie,  6  Daly,  472;  S.  C, 
61  How.  Pr.  513,  criticising  the  principal  case  as  one  in  which  it  was  not  pre» 
cisely  clear  what  was  decided.  Where  the  person  whose  negUgence  is  the 
cause  of  the  injury  is  employed  by  and  is  in  general  the  servant  of  an  inde- 
pendent contractor,  yet  if  he  is  in  the  particular  matter  the  servant  of  the 
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ptrty  with  whom  the  oontnct  was  made,  the  latter  will  be  liable.  Thua 
where  a  pawnnger  on  a  railway  train  was  unable  to  obtain  a  seat  in  the  ordinary 
cars,  and  therefore  took  a  seat  in  a  drawing-room  car  ran  by  other  parties 
under  a  contract  with  the  railroad  company,  and  upon  refusing  to  pay  extra 
fare  was  assaulted  and  ejected  by  the  porter  of  the  drawing-room  car,  the 
railroad  company  was  held  liable,  because  in  that  matter  the  porter  was  its 
serrant,  the  contract  providing  that  those  employed  on  that  car  should  have 
charge  of  it  free  from  interference  by  the  train  conductor,  except  for  bis  right 
to  enter  and  collect  fare,  but  that  such  employees  should  assist  the  train  con- 
ductor in  maintaining  order:  Thorpe  v.  New  York  eic»  R.  B.  Co»,  76  N.  Y. 
406.  Where  the  owner  of  a  quarry  contracts  with  another  to  quarry  stone 
there,  but  the  contract  makes  the  parties  in  effect  partners  in  the  work,  the 
owner  is  liable  for  the  negligence  of  the  oontractor'a  employees:  CoUer  ▼.  3eU» 
nerp  7  Bosw.  496,  distinguishing  the  principal  case. 
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(6  Vmw  ToBK  (1  8kij>xh),96.] 

WAXSJksrr  of  Quality  is  Geneballt  not  Impubd  ik  BzaourxD  Saum 
of  goods,  but  in  the  absence  of  fraud  or  express  warranty  the  role  is 
caveat  emptor, 

Wasbantt  that  Bvlk  of  Goods  Cobbxspohds  to  Sample  in  quality  is 
implied  by  law,  where  the  curcumstances  attending  the  sale  satisfy  the 
jury  that  the  parties  intended  a  sale  by  sample;  but  not  when  the  exhi- 
bition of  a  portion  may  have  been  merely  intended  to  aid  the  buyer  in 
judging  of  the  quality  of  the  lot. 

Bale  bt  Sakple,  and  Wabbantt  of  Qualitt  Implied,  abb  QuamoMB 
OF  Intent  to  be  judged  by  the  jury.  The  mere  facts  that  a  sample  was 
shown,  and  that  personal  examination  of  the  bulk  by  the  buyer  was  not 
practicable,  are  not  conclusive. 

Evidence  of  Usage  of  Local  Market  Bespbctino  Salb  bt  Sample  is 
not  admissible  as  tending  to  show  what  was  the  intent  of  the  parties  to 
a  particular  sale,  in  their  employment  of  a  sample  in  their  negotiations. 

Custom  in  Sale  of  Pabticulab  Class  of  Qoods  Contboluno  Gbnebal 
Rule  of  law  is  inadmissible. 

Appeal  from  a  judgment  of  the  New  York  superior  court  in 
favor  of  plaintiJBEs  in  an  action  for  a  breach  of  warranty  in  a  sale 
by  sample. 

Francis  B,  CiUting,  for  the  appellants,  the  buyers. 

Bcberi  J.  DiUon^  for  the  respondent,  the  seller. 

By  Court,  Jewett,  J.  The  first  two  counts  of  the  declaration 
allege  a  purchase  by  the  plaintiffs  of  the  defendant  of  tweniy- 
seyen  bales  of  blankets  by  sample,  and  a  warranty  that  all  the 
blankets  in  the  bales  were  of  like  goodness  and  quality  with 
the  sample  exhibited;  averring  a  breach  of  the  warranty  to  con- 
BiBt  in  this,  that  the  blankets  contained  in  seventeen  of  the  bales 
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were  not  of  like  goodness  and  qualiiy  with  the  sample,  but  were 
moth-eaten  and  damaged,  whereby  such  blankets  became  of  no 
Talue  to  the  plaintiJBEs.  The  third  count  alleges  a  purchase  of 
the  like  number  of  bales  of  blankets  on  a  warranty  that  all  the 
blankets  in  the  bales  were  good,  merchantable  blankets,  free 
from  damage;  averring  that  the  blankets  contained  in  seventeen 
of  the  bales  were  bad,  damaged,  and  unmerchantable.  But  in 
considering  ihis  case,  the  third  count  may  be  laid  out  of  view, 
as  it  was  not  at  the  trial  pretended  that  there  was  any  evidence 
of  an  express  warranty  to  sustain  it. 

As  a  general  rule,  it  is  well  established,  as  well  by  our  law  as 
by  the  common  law,  that  where  there  is  neither  fraud  nor  ex- 
press warranty  on  an  executed  contract  for  the  sale  of  a  chattel, 
the  buyer  takes  the  risk  of  its  quality  and  condition.  No  war- 
ranty of  any  kind  (unless  it  be  in  respect  to  the  title  of  the 
seller)  can  be  implied  from  the  fact  that  a  sound  price  was  paid. 
The  maxim  is  caveat  emptor,  and  not  caveat  venditor:  2  Kent's 
Com.  479,  480;  Seixas  v.  Wood,  2  Cai.  48  [2  Am.  Dec.  215]; 
SneU  V.  MoseSy  1  Johns.  96;  Perry  v.  Aaron,  Id.  129;  Defreeze 
V.  Trumper,  Id.  274  [3  Am.  Dec.  329];  Holden  v.  DaJcin,  4  Id. 
421;  Davis  v.  Meeker,  5  Id.  364;  Heermance  v.  Vemoy,  6  Id.  6; 
SweU  V.  Colgate,  20  Id.  196  [11  Am.  Dec.  266];  Welsh  v.  Garter, 
1  Wend.  185  [19  Am.  Dec.  473];  Mosea  v.  Mead,  1  Denio,  378 
[43  Am.  Dec.  676];  The  Oneida  Mfg.  Co.  v.  Latorence,  4  Cow. 
440. 

There  is,  however,  an  exception  to  this  rule  of  the  common 
law,  as  well  established  in  our  law  and  in  the  English  law  as 
as  the  rule  itself,  which  allows  a  warranty  to  be  implied  on  a 
sale  of  goods  by  sample,  that  the  article  is  in  bulk  of  the  same 
kind,  and  equal  in  quality  with  the  sample  exhibited,  in  refer- 
ence to  which  the  parties  contracted.  When  a  contract  for  the 
sale  of  goods  is  made  by  sample,  it  amounts  to  an  undertaking 
on  the  part  of  the  seller  with  the  purchaser,  that  all  the  goods 
are  similar  both  in  nature  and  quality  to  those  exhibited;  and 
if  they  be  not,  the  purchaser  may  either  rescind  the  contract  by 
returning  the  goods  in  a  proper  time,  or  keep  them  and  recover 
damages  for  the  breach  of  such  warranty:  2  Kent's  Com.  481; 
Story  on  Contracts,  sec.  540;  Waring  v.  Mason,  18  Wend.  425; 
Wright  v.  Hart,  Id.  449;  Moses  v.  Mead,  1  Denio,  378  [43  Am. 
Dec.  676);  Sands  v.  Taylor,  5  Johns.  395  [4  Am.  Dec.  374]; 
Andrews  v.  Kneeland,  6  Cow.  354;  Beebee  v.  Robert,  12  Wend. 
413  [27  Am.  Dec.  132];  Bradford  v.  Manly,  13  Mass.  139  [7  Am. 
Dec.  122];  Boorman  v.  Jenkins,  12  Wend.  666  [27  Am.  Dec.  158]; 
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Parker  v.  Palmer,  4  Bam.  &  Aid.  387;  Oermaine  v.  Burton,  8 
Stark.  32,  note  a.  But  the  mere  circumstance  that  the  seller 
ei^ibits  a  sample  at  the  time  of  the  sale  will  not  of  itself  make 
it  a  sale  bj  sample,  so  as  to  subject  the  seller  to  liability  on  an 
implied  warranty  as  to  the  nature  and  quality  of  tlie  goods; 
because  it  may  be  exhibited,  not  as  a  warranty  that  the  bulk 
corresponds  to  it,  but  merely  to  enable  the  purchaser  to  form  a 
judgment  on  its  kind  and  quality.  If  the  contract  be  con- 
nected by  the  circumstances  attending  the  sale  with  the  sample, 
and  refer  to  it,  and  it  be  exhibited  as  the  inducement  to  the 
contract,  it  may  be  a  sale  by  sample;  and  then  the  consequence 
follows,  that  the  seller  warrants  the  bulk  of  the  goods  to  cor- 
respond with  the  specimen  exhibited  as  a  sample.  Whether  a 
sale  be  a  sale  by  sample  or  not,  is  a  question  of  fact  for  the  jury 
to  find  from  the  evidence  in  each  case;  and  to  authorize  a  jury 
to  find  such  a  contract,  the  evidence  must  satisfactorily  show 
that  the  parties  contracted  solely  in  reference  to  the  sample  ex- 
hibited. That  they  mutually  understood  that  they  were  dealing 
with  the  sample  as  an  agreement  or  understanding  that  the  bulk 
of  the  commodity  corresponded  with  it:  or,  in  other  words,  the 
evidence  must  be  such  as  to  authorize  the  jury,  under  all  the 
circumstances  of  the  case,  to  find  that  the  sale  was  intended  by 
the  parties  as  a  sale  by  sample:  Waring  v.  Mason,  18  Wend. 
425;  Long  on  Sales,  Band,  ed.,  192;  Story  on  Contracts,  sec. 
540;  Gardiner  v.  Gray,  4  Camp.  144;  Meyer  v.  Bverth,  Id.  22. 

That  a  personal  examination  of  the  bulk  of  the  goods  by  the 
purchaser  at  the  time  of  the  sale  is  not  practicable  or  convenient 
furnishes  no  suf&cient  ground  of  itself  to  say  that  the  sale  is  by 
sample.  The  want  of  an  opportunity,  from  whatever  cause,  for 
such  an  examination,  is  doubtless  a  strong  fact  in  reference  to  the 
question  of  the  character  of  the  sale,  whether  it  was  or  not  made 
by  sample.  But  it  is  nevertheless  true,  that  a  contract  of  sale  by 
sample  may  be  made  whether  such  examination  be  practicable 
or  not,  if  the  parties  so  agree.  Where  the  acts  and  declarations 
of  the  parties  in  making  the  contract  for  the  sale  of  goods  are 
of  doubtful  construction,  evidence  that  it  was  impracticable  or 
inconvenient  to  examine  the  bulk  of  the  goods  would  be  proper, 
and  in  connection  with  evidence  of  other  circumstances  attend- 
ing the  transaction,  might  aid  in  coming  to  a  correct  conclusion 
in  respect  to  the  true  character  of  the  contract 

It  was  conceded  on  the  trial,  as  well  as  on  the  argument  here, 
that  there  was  no  express  warranty  of  the  quality  or  condition 
of  the  blankets  by  the  terms  of  the  contract.     The  ground  for  a 
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lecovery  as  claimed  was,  that  the  sale  was  by  sample,  and  that  the 
blankets  not  being  equal  in  qualiiy  and  goodness  with  the  sam- 
ple, in  reference  to  which  the  contract  was  made,  there  was  a 
breach  of  the  implied  warranty  attached  to  such  a  sale  of  goods. 

On  the  trial,  to  establish  a  sale  by  sample,  the  plaintifi  was 
allowed,  though  the  evidence  was  objected  to,  to  prove  that 
there  was  a  general  usage  in  the  market  in  New  York,  on  the  sale 
of  French  blankets  in  bales,  to  buy  and  sell  by  samples;  and  if, 
upon  examination  subsequently  made,  the  article  was  found 
to  be  defective  in  quality,  it  was  the  usage  for  the  seller  to  make 
allowance  therefor.  Several  witnesses  who  had  dealt  in  the  arti- 
cle at  that  place  testified  that  such  usage  or  custom  to  some  ex- 
tent prevailed  there. 

When  the  testimony  was  closed,  the  defendant's  counsel  in- 
sisted, and  requested  the  judge  to  charge  the  jury,  that  the 
plaintiffs  had  not  furnished  any  suf&cient  proof  of  such  custom 
or  usage  which  could  or  ought  to  affect  the  defendant,  or  which 
the  jury  ought  to  take  into  consideration.  The  judge,  however, 
in  respect  to  that,  charged  that  the  evidence  did  not  establish 
any  general  or  uniform  usage,  such  as  would  prove  a  contract, 
or  warrant  the  jury,  from  the  usage  merely,  to  find  that  the 
parties  contracted  with  the  understanding  that  the  sale  was  by 
sample,  and  remarked  to  the  jury  that  the  evidence  was  not  ad- 
mitted for  the  purpose  of  proving  a  general  usage  of  trade, 
forming  a  part  of  the  contract,  or  of  itself  establishing  a  sale  by 
sample;  but  that  it  was  received  as  an  item  of  testimony,  tending 
to  show,  in  connection  with  other  evidence,  that  a  personal  ex- 
amination of  the  bulk  of  the  goods  sold  was  never  contemplated 
by  either  party,  and  that  both  parties  intended  to  contract  upon 
the  sample  only;  that  the  evidence  of  usage  would  be  effective 
to  the  extent  of  showing  that  both  parties  intended  to  contract 
upon  the  sample  only,  if  they  were  satisfied  both  that  there 
was  a  general  usage  in  that  trade  to  sell  by  exhibiting  a  speci- 
men and  that  on  such  sale  there  was  a  mutual  understanding 
that  the  bulk  should  be  like  the  specimen  in  all  respects. 

I  think  that  the  evidence  of  the  existence  of  the  custom  or 
usage  mentioned,  for  the  object  specified,  was  improperly  ad- 
mitted, and  the  charge  of  the  judgef  in  respect  to  the  effect 
which  the  jury  might  give  to  that  evidence  erroneous.  Although 
the  judge,  in  the  course  of  his  charge,  told  the  jury  that  the 
evidence  did  not  establish  any  general  and  uniform  usage,  such 
as  would  prove  a  contract,  or  warrant  them,  from  the  usage  so 
proved  merely,  to  find  that  the  parties  contracted  with  the  un- 
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deTBtanding  that  the  sale  in  question  was  by  sample;  yet  he 
finally  charged  substantially  that  the  juiy,  if  they  were  satisfied 
that  there  was  a  general  usage  in  the  trade  mentioned  to  sell  by 
sample,  and  also  to  sell  with  a  mutual  understanding  that  the 
bulk  should  be  like  the  sample,  they  might  give  such  evidence 
the  effect  to  establish  the  fact  that  the  parties  in  this  case 
intended  to  contract  upon  the  sample.  I  agree  with  the  court 
in  Thompson  v.  AslUon,  14*  Johns.  317,  that  no  custom  in  the 
sale  of  any  particular  description  of  goods  can  be  admitted  to 
control  the  general  rules  of  law;  that  such  a  principle  would  be 
extremely  pernicious  in  its  consequences,  and  render  vague  and 
uncertain  all  the  rules  of  law  on  the  sale  of  chattels;  see  also 
Yates  V.  Pym,  6  Taunt.  446;  Story  on  Contracts,  sec.  12; 
Schooner  Beeside,  2  Sumn.  567;  The  Muiual  Safety  Ins.  Co.  v. 
ffone,  2  N.  Y.  286;  Cowen  &  Hill's  Notes,  1411, 1412;  2  GreenL 
Ev.,  sees.  261,  262. 

Every  contract  is  founded  upon  the  mutual  agreement  of  the 
parties,  express  or  implied.  Both  species  of  contract  are,  how- 
ever, equally  founded  upon  the  actual  agreement  of  the  parties, 
and  the  only  distinction  between  them  is  in  regard  to  the  mode 
of  proof.  In  an  implied  contract  the  law  only  supplies  that 
which,  although  not  stated,  must  be  presumed  to  have  been  the 
agreement  intended  by  the  parties.  As  where  a  partj*^  avails  him- 
self of  the  benefit  of  services  done  for  him,  although  without 
his  positive  authority  or  request,  the  law  supplies  tbe  formal 
words  of  contract,  and  presumes  him  to  have  promised  an  ade- 
quate compensation.  So  where  a  person  buys  an  article  without 
stipulating  for  the  price,  he  is  presumed  to  have  undertaken  to 
pay  its  market  value;  or  where  he  allows  another  to  do  any  work, 
or  make  any  article  for  him,  he  impliedly  biuds  himself  to  pay 
what  it  is  worth;  or  where  he  holds  the  money  of  another  as 
trustee  or  bailee,  the  law  supposes  a  promise  to  restore.it.  The 
circumstances,  however,  must  be  such  as  unequivocally  to  imply 
a  contract  between  the  parties. 

So  where  a  person  sells  goods  by  sample,  he  is  presumed  to 
warrant  that  the  bulk  is  of  the  same  kind  and  equal  in  quality 
with  the  sample,  in  reference  to  which  the  contract  is  made. 
But  to  enforce  such  a  contract,  when  denied  to  have  been  made, 
it  must  be  established  by  evidence  of  the  acts  and  declarations 
of  the  parties  tending  to  prove  a  contract  of  sale  by  sample,  as 
in  any  other  case  of  alleged  contract.  It  can  not  be  established 
by  proof  that  it  was  a  general  custom  or  usage  of  persons  dealing 
in  the  article  thus  ta  contract.    In  the  case  under  consideration. 
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it  in  effect  was  submitted  to  the  juiy  that  upon  eTidenoe,  con- 
ceded to  come  short  even  of  establishing  a  general  usage  in  the 
particular  trade,  they  might  find  that  both  parties  intended  to 
contract  upon  the  sample  only;  if  they  were  satisfied  that  there 
was  the  general  usage  alluded  to.  I  think  the  jury  should  have 
been  charged  that  the  eyidence  given  of  usage  ought  not  to  affect 
the  defendant,  as  any  proof  of  the  contract  alleged  to  have  been 
made  between  the  parties,  or  a£>  showing  that  the  parties  intended 
so  to  contract. 

A  question  was  made  on  the  argument,  that  parol  evidence 
was  improperly  admitted  to  prove  that  the  blankets  were  sold 
by  sample;  that  as  there  were  sale  notes  of  the  contract  given, 
they  were  alone  the  evidence  of  the  contract,  and  the  admission 
of  parol  evidence  that  the  sale  was  by  sample  was  a  violation 
of  the  rule  which  excludes  such  evidence  to  contradict,  alter,  or 
vary  a  contract  reduced  to  writing.  It  is  enough  in  respect  to 
this  question  to  say  that  it  was  not  made  by  the  bill  of  excep- 
tions. The  evidence  was  not  objected  to  when  admitted,  nor 
did  the  defendant  move  to  strike  out  that  evidence  after  the  sale 
notes  were  given  in  evidence,  nor  was  there  any  exception  taken 
to  the  refusal  or  neglect  of  the  judge  to  charge  in  respect  to  it 
as  requested. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gabdinbb,  J.  A  sale  by  sample,  in  its  own  nature,  is  at  most 
an  affbmiation  by  the  vendor  that  the  specimen  exhibited  is  a 
!air  sample  of  the  bulk  of  the  commodity.  A  sale  by  sample, 
technically  so  called,  is  such  a  sale  by  the  exhibition  of  a  speci- 
men as  amounts  to  an  express  warranty  that  the  goods  are  the 
same  generally  and  specifically  as  the  sample  exhibited:  Brad- 
ford V.  Manly,  13  Mass.  139  [7  Am.  Dec.  122];  Bea)ee  v.  Bobert, 
12  Wend.  413  [27  Am.  Dec.  132].  Every  sale  by  the  exhibition 
of  a  specimen  of  the  article  sold  is  not  therefore  necessarily  a 
sale  by  sample  in  the  technical  sense,  any  more  than  an  affirma- 
tion is  necessarily  a  warranty.  It  is  rather  evidence  tending  to 
prove  a  warranty,  and  from  which,  in  connection  with  the  at- 
tending circumstances,  a  jury  may  infer  that  the  vendor  did  not 
merely  intend  to  express  an  opinion  or  his  belief,  but  to  engage 
that  the  fact  was  as  represented,  and  that  the  vendee  purchased 
upon  the  faith  of  that  undertckking:  Oneida  M,  Co,  v.  Lawrence, 
4  Cow.  442;  Pasley  v.  Freeman,  3  T.  R.  68. 

In  Waring  v.  Mason,  18  Wend.  434,  in  error,  the  chancellor 
remarked  that ''  the  mere  showing  of  a  sample  of  cotton  to  the 
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pftuchaser  at  the  time  of  sale  is  not  of  itself  an  agreement  to 
sell  by  sample,  although  it  amounts  to  a  representation  that 
the  cotton  exhibited  has  been  taken  from  the  cotton  offered  for 
sale  in  the  usual  way."  In  that  case  the  Tendees  agreed  to  pur- 
chase if  the  cotton  was  equal  to  the  sample  exhibited,  and  de- 
sired fresh  samples,  which  corresponded  with  those  first  shown. 

In  the  case  of  Oneida  M.  Co.  y.  Lawrence^  supra,  the  declara- 
tion of  the  vendee  was,  on  exhibiting  the  samples,  ''  that  it  was 
good  upland  cotton,  or  prime  upland  Oeorgia  cotton,  and  that 
those  were  true  samples.*'  Some  stress  in  these  and  other  cases 
was  placed  upon  the  circumstance  that  the  article  sold  was  not 
inspected,  nor  in  a  situation  to  be  examined  without  great  incon- 
Tenience. 

But  it  seems  to  me  that  too  much  weight  ought  not  to  be 
attached  to  a  fact  of  that  nature.  If  the  vendor  intends  merely 
tc  express  in  good  faith  his  opinion  as  to  the  quality  of  an 
article  of  merchandise,  it  should  make  no  difference  in  his 
responsibility  whether  the  vendee  had  or  had  not  the  power  of 
inspecting  it.  If  he  intended  to  warrant  it  to  be  as  represented, 
he  should  be  bound  although  the  purchaser  might  detect  the 
error  by  lifting  the  cloth  that  covered  the  parcel.  It  is  a  ques- 
tion of  contract  or  no  contract,  which,  like  every  other,  should 
be  established  by  what  was  said  and  done  at  the  time  of  the 
sale. 

A  very  cautious  man  would  be  likely  to  examine  an  article  he 
was  about  to  purchase,  notwithstanding  an  express  warranty; 
one  of  a  different  description  would  rely  upon  the  integrity  and 
business  character  of  the  vendor,  without  examination  and  with- 
out any  contract,  express  or  implied.  The  first  should  not  suf- 
fer by  his  vigilance,  nor  the  latter  have  a  contract  implied  in 
his  favor  which  he  neither  made  nor  requested,  in  consequence 
of  his  negligence. 

It  is  said  in  some  of  the  cases  that  the  vendee  must  rely  upon 
the  representation;  but  his  confidence  will  not  turn  the  ex- 
pression of  an  opinion  into  a  warraniy,  nor  the  want  of  it  de- 
prive him  of  the  benefit  of  a  contract  actually  made.  And 
besides,  reliance  is  just  as  consistent  with  one  state  of  facts  as 
the  other.  The  question  in  this  case  is,  and  should  be  in  all 
others,  What  transpired  at  the  sale? 

The  plaintiff  called  at  the  store  of  the  defendant  and  asked 
for  French  blankets :  two  or  three  pairs  were  shown  to  him.  He 
called  again,  and  saw  the  same.  Plaintiff  neither  asked  for  the 
bales  nor  was  anything  said  about  them.     The  blankets  exhib« 
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ited  were  Bound.  Defendant  agreed  to  sell,  and  plaintiff  to  buy: 
and  this  was  the  whole  of  it.  The  mere  showing  of  the  blankets 
at  the  time  of  sale  was  not  of  itself  an  agreement  to  sell  bj 
sample,  in  other  words,  to  warrant  the  goods:  Waring  y.  Masoii^ 
9upra,    And  yet  this  was  the  whole  transaction. 

The  evidence  of  usage  was  a  complete  failure,  as  the  learned 
judge  conceded;  and  yet  it  was  left  to  the  jury  ''as  an  item  of 
testimony,  to  show  that  both  parties  intended  to  contract  upon 
the  sample  only."  For  this  purpose  it  was  unnecessary.  By 
the  production  of  the  specimen,  the  vendor,  in  effect,  repre- 
sented that  the  samples  had  been  taken  from  the  bales  in  the 
usual  way,  and  there  is  no  pretense  that  they  were  not.  Upon 
this  representation  the  plaintiff  purchased. 

But  the  jury  were  also  instructed  that  they  might  consider 
this  evidence  ''as  tending  to  show  that  a  personal  examination 
of  the  bulk  of  the  goods  sold  was  not  in  the  contemplation  of 
either  of  the  parties." 

If  this  point  was  material,  the  evidence  was  incompetent  to 
establish  it.  A  general  usage  might  have  this  effect,  because 
the  sale  would  have  been  made  in  reference  to  it.  But  a  prac- 
tice of  a  particular  individual,  resident  of  another  state,  whose 
examination  shows  that  he  did  not  understand  the  legal  import 
of  a  sale  by  sample,  and  of  another  witness  equally  ignorant, 
but  who  said  he  would  open  eveiy  bale  if  he  thought  he  could 
sell  them,  did  not  tend  to  prove  anything,  except  that  the  idea 
of  general  usage  was  preposterous.  It  did  not  tend  to  show 
that  either  buyer  or  seller  was  influenced  by  or  knew  of  the 
practice.  The  testimony  was  only  calculated  to  mislead,  and  it 
undoubtedly  did  mislead,  the  jury,  or  they  could  not  have  found 
a  verdict  for  the  plaintiff. 

I  think  the  judgment  should  be  reversed. 

Judgment  reversed. 

No  Impued  Warranty  of  Quality  ok  Sale  of  goods  exists  at  common  law, 
and  the  fact  that  vendor  knows  the  purpose  for  which  the  goods  are  porchased 
imports  no  warranty  that  they  are  fit  for  the  purpose;  bat  the  rule  is  caveat 
emptor:  Dickson  t.  Jordan^  53  Am.  Dec.  403,  and  cases  cited  in  the  note 
thereto;  Bartleti  v.  Hoppock,  34  N.  Y.  120,  citing  Beime  v.  DordL  A  descrip- 
tion of  an  article  in  a  bill  of  sale  as  *'pure  oil  of  peppermint"  imports  no 
warranty  of  it:  Hotchkias  t.  Oage,  26  Barb.  141,  also  citing  the  principal  case. 
The  case  is  cited  also  in  Meed  v.  JRandaU^  29  N.  Y.  373,  per  Hogeboom,  J.,  dis* 
senting,  to  the  point  that  where  there  is  a  warranty  of  goods  and  a  breach,  the 
purchaser  is  not  bound  to  return  the  goods  or  give  notice  of  the  defects,  unless 
notice  is  stipulated  for.    See  on  that  point  Bcrrekins  v.  Bevan,  23  Am.  Dec.  85. 

Implied  Warranty  on  Sales  by  Sample. — This  subject  is  discussed  at 
length  in  the  note  to  Bradford  v.  Manly ^  7  Am.  Dec.  125.     See  also  i^Vciey  v. 
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liispham,  61  Id.  486,  and  prior  cases  in  this  series  referred  to  in  the  note 
thereto.  There  can  be  no  sale  by  sample  where  it  is  not  so  understood  by  the 
parties  and  where  the  purchaser  has  an  opportunity  to  inspect  the  bulk  of 
the  goods:  Burt  v,  DrUcher^  34  N.  Y.  496,  citing  the  principal  case.  The  mere 
exhibition  of  a  sample  creates  no  warranty,  and  if  nothing  more  is  proved,  it 
is  the  duty  of  the  court  to  declare  that  there  can  be  no  recovery  and  to  dis- 
miss the  complaint:  Beime  v.  Dord,  4Duer,  74,  a  subsequent  trial  of  the  prin* 
dpal  case.  Where  samples  of  wool  in  bales  are  exhibited  to  a  purchaser,  but 
he  is  invited  to  examine  all  the  bales  and  does  examine  as  many  as  he  wishes, 
to  see  if  they  are  equal  to  sample,  it  is  not  a  sale  by  sample  and  there  is  no 
warranty,  and  if,  unknown  to  the  vendor,  the  interior  of  some  of  the  bales  is 
damaged  the  purchaser  has  no  cause  of  action:  Barnard  y.  KeUogg,  10  Wall. 
383.  Grenerally  where  a  portion  of  the  goods  is  examined  at  the  time  of  the  sale, 
the  whole  being  present,  there  is  no  warranty  that  the  goods  are  equal  to  the 
portion  examined;  and  if  there  is  no  fraud  nor  express  warranty,  the  buyer  can 
not  recover  for  any  inferiority  of  quality:  HotcJikisa  ▼.  Oage,  26  Barb.  141,  142. 
But  an  instruction  to  the  effect  that,  where  a  sample  of  goods  is  exhibited,  if 
the  parties  understand  that  they  are  dealing  with  the  sample  with  an  agreement 
that  the  bulk  shall  correspond  and  that  it  is  intended  to  be  a  sale  by  sample,  a 
warranty  will  be  implied,  is  correct:  MuUer  v.  Eno,  3  Duer,  424.  A  sale  by 
sample  amounts  to  an  affirmation  that  the  specimen  exhibited  is  a  fair  sample 
of  the  bulk  of  the  commodity:  Qurney  v.  Atlantic  etc.  /?.  Co.^  58  N.  Y.  364. 
On  a  sale  by  sample,  if  the  goods  do  not  correspond  with  the  sample  the  pur- 
ohaser  may  sue  and  recover  the  difference  between  the  goods  as  delivered  and 
the  same  goods  agreeing  in  quality  with  the  sample:  AUen  v.  Hcukins,  5  Duer, 
834.     In  all  these  cases,  Beime  v.  Dord  is  cited  as  authority. 

Evidence  of  Usaoh  Respectino  Sales  bt  Sample,  admissibility  of:  See 
the  note  to  Bradford  v.  Mardy^  7  Am.  Dec.  130.  See  also  Boorman  v.  t/ien- 
JUm,  27  Id.  158.  That  on  a  sale  of  goods  in  bales,  evidence  of  a  usage  that 
the  seller  impliedly  warrants  them  is  inadmissible  because  it  is  contrary  to 
the  settled  rule  of  law,  is  a  point  to  which  the  principal  case  is  cited  in 
Barnard  v.  Kellogg^  10  Wall.  392.  And  generally  no  custom  upon  the  sale 
of  any  particular  kind  of  chattels  is  admissible  to  raise  a  warranty  contrary 
to  the  roles  of  law:  People* s  Bank  v.  Bogart,  16  Hun,  276;  CommereicU  Bank 
V.  Vamum,  3  Lans.  95,  note,  also  citing  the  principal  case. 

Custom  or  Usage  ik  Debogatiok  of  Rules  of  Law  or  contrary  to 
the  terms  of  a  contract  or  the  intention  of  the  parties  is  generally  inadmis- 
sible in  evidence:  Eager  v.  Atlas  Ins.  Co,,  5  Am.  Dec.  363;  Kendall  v.  Bus- 
sdi,  30  Id.  696;  Harris  v.  Carson^  Id.  510;  Atwood  v.  Reliance  TVans.  Co., 
34  Id.  503;  Stoeetr.  Jenkins,  36  Id.  2^;  Bodfish  v.  Fox,  39  Id.  611;  Inglebright 
V.  Hantmondf  53  Id.  430,  and  notes.  To  the  same  effect,  citing  the  principal 
case,  are  Markham  v.  JoMdon,  41  N.  Y.  245;  Merchants*  Bank  v.  State  Bank, 
10  Wall.  668.  In  Ihguid  v.  Edwards,  50  Barb.  295,  it  is  held,  citing  Beime 
V.  Dord,  that  a  custom  or  usage  relieving  a  party  to  a  contract  from  the  duties 
and  obligations  which  the  law  would  otherwise  impose  can  not  prevail,  un- 
1ms  actual  assent  by  the  other  party  is  shown,  or  unless  such  usage  is  so  no- 
torious as  reasonably  to  lead  to  the  conclusion  that  the  party  knew  of  it  and 
intended  to  assent  to  it,  and  not  even  then,  if  the  usage  is  unreasonable  or 
positively  unlawful.  See  generally,  as  to  the  validity,  admissibility,  and 
effect  of  a  custom  or  usage  to  vary  a  contract,  Governor  v.  WUhers,  50  Am. 
Dec.  95,  and  note  discussing  this  subject.  See  also  Foye  v.  Leighton,  53  Id. 
231 ;  Olendale  Woolen  Co.  v.  ProteeUan  Ins,  Co.,  54  Id.  309,  and  oases  cited  in 
the  notes  thereto. 
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WOBBALL    V.   MUNN. 

[6  Nbw  Tobx  (1  Basumx) .  239.] 

DiuvKET  or  Dud  in  Escbow,  or  upon  Gonditiokb,  to  OsAiim  or  his 
agent,  takes  effect  abeolntely,  for  a  delivery  in  eacrow  or  oonditioiiaU/ 
can  be  made  only  to  a  stranger. 

Pabol  Bytdknob  of  Conditions  Imposed  on  Dslitbbt  of  Dbkd  to 
Granteb,  for  the  purpose  of  giving  the  deed  a  different  efifoct  from  that 
which  its  terma  express,  is  inadmissible. 

BzjBCUTioN  OF  Sealed  Instbuicent  bt  Agent  havino  Pabol  AuthoBt 
ITT  only  does  not  bind  the  principal  if  the  instmment  requires  a  seal, 
but  if  uo  seal  is  necessary,  the  instmment  is  valid  as  the  simple  contract 
of  the  principal. 

Partner's  Power  to  Bind  Copartnebs  bt  Deed  discussed,  arguendo,  pa 
Paige,  J. 

Contract  fob  Saia  of  Lands  Need  not  be  under  Seai»  under  the 
statute  of  frauds. 

AoEKi  Authorized  bt  Pabol  icat  Execute  Contbact  for  Sale  or 
Land;  and  if  he  adds  a  seal,  it  will  not  vitiate  it. 

Instrument  Signed  bt  Agent  *'for"  Principal  is  binding,  and  it  is  im- 
material whether  the  agent's  or  principal's  name  is  signed  first. 

Contract  for  Sale  or  Land,  Signed  bt  Vendor  Alone  and  Accepted 
bt  Vendee,  binds  the  vendor,  and,  it  seems,  the  vendee  also. 

Appbal  from  a  judgment  reversing  a  vice-chancellor's  decree 
for  specific  performance.  The  suit  was  brought  by  Noah  Wor- 
rall,  and  the  agreement,  specific  performance  of  which  was 
sought,  was  negotiated  between  Henry  Worrall,  as  agent  of 
Noah,  and  the  defendant  Prall;  and  was  executed  in  two  parts, 
one  signed  and  sealed  by  Prall,  the  other  signed  by  Henry 
Worrall,  with  his  seal  affixed,  and  the  addition  of  the  words 
"for  Noah  Worrall."  Prall  afterwards  refused  to  convey  to 
Noah  Worrall,  as  agreed,  and  sold  the  lands  to  Munn,  who 
bought  with  notice  of  Worrall's  claim  to  have  a  conyeyance. 
Noah  Worrall  then  filed  this  bill  against  both  Prall  and  Munn, 
who  relied  in  defense  chiefly  on  formal  objections  to  the  execu- 
tion and  delivery  of  the  contract,  which  are  stated  in  the  opin- 
ion. The  vice-chancellor  sustained  the  suit,  but  the  supreme 
court  reversed  his  decree  and  dismissed  the  bill.  Munn  alone 
appealed. 

Charles  0*Conory  for  the  appellant. 

Ambrose  L.  Jordan,  for  the  respondent. 

By  Court,  Paigb,  J.  The  following  objections  are  made  by 
the  respondent  to  the  agreement  for  the  sale  of  the  lands  ^t 
Haverstraw  to  the  appellant,  viz. :  1.  Henry  Worrall  was  not  au< 
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ihoiized  by  a  written  power  of  attorney  under  seal  to  execute 
the  counterpart  for  the  appellant  Noah  Worrall.  2.  The  agree- 
ment was  not  executed  by  Heniy  Worrall  in  the  name  of  Noah 
Worrall,  the  principal.  3.  After  it  was  executed  by  Prall, 
essential  alterations  were  made  by  Warner,  his  agent,  at  the 
request  of  Henry  Worrall,  without  Prall's  authority.  4.  The 
agreement  not  being  binding  on  Noah  Worrall,  was  not  binding 
on  PraU  for  want  of  mutualiiy,  and  therefore  a  specific  perform- 
ance ought  not  to  be  decreed.  6.  The  agreement  was  delivered 
upon  the  express  condition  that  it  should  be  subject  to  the 
sanction  of  PraU,  and  was  therefore  not  binding  on  him,  unless 
he  subsequently  approved  and  ratified  it.  6.  Prall  expressly 
refused  to  ratify  the  agreement.  7.  The  delivery  of  the  agree- 
ment to  Henry  Worrall  was  not  an  absolute  delivery  in  law. 

The  alterations,  which  it  is  claimed  by  the  respondent  in- 
validated the  agreement,  were  the  erasure  of  the  word  ''Jan- 
uary," and  inserting  instead  "April;"  the  insertion  of  the 
name  of  Noah  Worrall  in  the  blank  left  for  the  name  of  Henry 
Worrall;  and  the  erasure  of  the  words  ''  this  agreement,"  and 
substituting  therefore  '*  said  deed." 

This  last  alteration  was  made  by  Warner,  PralTs  agent,  at  the 
request  of  Henry  Worrall,  at  the  time  the  counterpart  was  exe- 
cuted by  the  latter,  and  after  the  original  had  been  executed  by 
Prall.  But  it  does  not  appear  by  the  evidence  that  it  was  made 
a  ground  of  objection  by  Prall  when  he,  after  the  execution  of 
the  counterpart,  refused  to  assent  to  the  agreement;  and  both 
'defendants  omitted  to  complain  of  this  alteration  in  their  an- 
swers or  to  set  it  up  as  a  defense.  Under  the  circumstances  of 
this  case,  1  think  they  ought  not  now  to  be  permitted  to  make 
this  alteration  an  objection  to  the  validity  of  the  agreement. 

The  vice-chancellor  decided  correctly  in  refusing  them  leave 
to  amend  their  answers  to  enable  them  to  set  up  this  defense. 
It  would  not  be  in  furtherance  of  justice  to  allow  an  amend- 
ment of  the  answers  by  conforming  them  to  the  facts  proved  in 
relation  to  this  alteration:  Code,  sec.  173.  This  alteration  did 
not  essentially  affect  the  rights  of  Prall,  for  by  an  immediate 
execution  and  deliveiy  of  a  deed  of  the  premises,  that  portion  of 
the  purchase  money  which  was  to  remain  on  bond  and  mortgage 
would  at  once  have  been  on  interest.  The  only  effect  of  the  alter- 
ation was  to  provide  that  interest  should  commence  at  the  date  of 
the  deed  instead  of  the  date  of  the  agreement.  If  Henry  Worrall 
is  correct  in  his  recollection  of  his  agreement  with  Prall,  Warner 
was  authorized  in  his  behalf  to  make  the  alteration  of  substitut- 
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ing  the  words  *'  said  deed  "  for  **  thia  agreement/'  if  there  is  no 
teohnical  difficulty  in  the  way  in  consequence  of  the  agreement 
being  under  seal.  In  relation  to  the  other  alterations  which 
are  complained  of  in  the  answer,  I  think  the  evidence  shows 
that  they  were  made  in  the  original  agreement  before  it  was 
executed  by  Prall.  Three  witnesses  swear  that  two  blanks  were 
left  in  the  draft  of  the  original  agreement,  one  for  the  name  of 
the  purchaser,  and  the  oUier  for  the  month  on  or  before  the 
first  day  of  which  the  deed  was  to  be  executed.  These  witnesses 
swear  that  at  a  meeting  of  Warner  and  Henry  and  Noah  Worrall, 
for  the  settlement  of  the  terms  of  the  agreement,  the  blank 
for  the  name  of  the  purchaser  was  filled  with  the  name  of  Noah 
Worrall  by  Warner,  and  the  other  blank  was  filled  with  "April " 
by  Noah  Worrall,  and  that  this  was  done  before  the  execution 
of  the  agreement  by  Prall.  As  to  these  facts,  these  three 
witnesses  are  contradicted  only  by  Warner,  and  he  does  not 
profess  to  be  positive  that  the  blank  for  the  name  of  the  pur- 
chaser was  not  filled  when  the  agreement  was  executed  by 
Prall.  If  Noah  Worrall's  name  was  inserted  in  the  agreement 
as  the  purchaser  before  it  was  executed  by  Prall,  there  is  noth- 
ing in  the  objection  that  Noah  Worrall's  name  was  inserted 
without  the  authority  of  Prall. 

There  is  not  a  particle  of  evidence  in  the  case  showing  or 
tending  to  show  that  Noah  Worrall  was  irresponsible,  or  that 
he  was  not  as  desirable  a  purchaser  as  his  father.  There  is 
nothing  in  the  proofs  which  warrants  an  imputation  against 
either  Henry  or  Noah  Worrall  of  an  intent  to  perpetrate  a  fraud 
on  Prall,  by  a  substitution  in  the  agreement  of  the  name  of 
Noah  in  the  place  of  Henry  as  the  purchaser.  Henry  Worrall 
swears  that  in  his  negotiations  for  the  purchase  of  the  premises  he 
acted  for  and  in  behalf  of  Noah  Worrall.  Even  if  Prall  received 
the  impression  that  Henry  Worrall  was  negotiating  with  him  on 
his  own  account,  it  is  not  possible  to  conceive  how  Prall  could 
be  either  defrauded  or  prejudiced  by  the  substitution  of  Noah 
in  the  place  of  Henry  as  purchaser.  At  no  time  does  it  appear, 
not  even  when  it  is  said  he  declined  a  ratification  of  the  agree- 
ment, that  he  objected  to  Noah  as  the  purchaser,  or  expressed 
a  preference  in  favor  of  Henry;  and  no  good  reason  can  be 
assigned  why  he  should  prefer  Henry  to  Noah  as  a  purchaser. 

There  is  no  evidence  which  shows  that  Prall  did  not  know, 
when  he  executed  the  agieement,  that  Noah  Worrall,  whose 
name  was  inserted  therein  as  the  purchaser,  was  the  son  of  Henry 
Worrall.    I  can  not  therefore  believe  that  when  Prall,  according 
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to  the  testimony  of  Warner,  refused  to  sanotion  the  agreement 
after  the  counterpart  had  been  executed,  that  he  so  refused  be- 
cause Noah  Worrall  was  the  purchaser. 

One  of  the  points  made  by  the  respondent  is  that  the  agree- 
ment was  delivered  to  Henry  Worrall  for  Noah  Worrall,  upon 
condition  that  it  should  be  subject  to  the  sanction  of  Prall. 
Upon  this  question  there  is  a  conflict  in  the  evidence  of  the 
witnesses,  Henry  Worrall,  Warner,  and  Nixen.  Heniy  Worrall 
swears  that  the  deliveiy  of  the  agreement  executed  by  Prall 
was  absolute  and  unconditional.  Warner  swears  that  when 
Heniy  Worrall  signed  the  counterpart,  "Heniy  Worrall  for 
Noah  Worrall,"  "  he  stated  to  Henry  Worrall  that  that  was  too 
serious  an  alteration,  and  that  it  must  receive  the  sanction  of 
Mr.  Prall  before  it  could  be  binding,  and  that  he  could  not  de- 
liver it  without  Prall's  sanction;"  and  he  states  that  he  finally 
delivered  the  agreement  to  Heniy  Worrall  on  the  condition  that 
it  was  subject  to  the  sanction  of  Prall.  Nixen  swears  that  he 
was  in  Warner's  office  at  the  time  of  the  execution  of  the  coun- 
terpart by  Henry  Worrall,  and  of  the  deliveiy  of  the  agreement 
to  him.  He  states  that  Warner  objected  to  the  manner  in  which 
Henry  Worrall  signed  the  counterpart,  and  said  to  him  that  he 
could  not  deliver  it  except  upon  the  condition  that  Prall  agreed 
to  it,  and  that  when  Warner  delivered  the  agreement,  he  stated 
that  it  would  be  subject  to  the  approbation  of  Prall.  There  is 
not  an  entire  agreement  of  the  evidence  of  Warner  with  that  of 
Nixen.  Warner  in  substance  states  that  his  objection  was  that 
by  the  insertion  in  the  agreement  of  the  name  oif  Noah  Worrall, 
and  the  manner  of  signing  the  counterpart,  Noah  was  made 
the  purchaser  instead  of  Heniy  Worrall.  Nixen  swears  that 
Warner's  objection  was  to  the  manner  in  which  Henry  Worrall 
signed  the  counterpart,  and  that  this  was  the  only  objection 
which,  according  to  his  recollection,  Warner  made  at  that 
interview  between  him  and  Heniy  Worrall.  Warner  swears 
that  at  the  same  interview,  he,  in  addition  to  the  objection 
that  Noah  instead  of  Heniy  Worrall  was  made  the  purchaser, 
objected  to  at  least  two  alterations  which  had  been  made  in  the 
agreement.  Warner  assigns  no  reason  for  his  objection  to  Noah 
as  the  purchaser.  If  he  was  ignorant  of  the  respective  Ohristian 
names  of  the  &ther  and  son,  he  at  least  must  have  known  that 
the  son  was  a  partner  of  the  father,  and  a  member  of  the  firm  of 
H.  Worrall  &  Co. ;  at  least  he  does  not  deny  such  knowledge. 
If  he  honestly  entertained  objections  to  accepting  the  son  as  a 
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purchaser  in  place  of  the  &ther,  it  is  highly  probable  that  he 
would  have  stated  what  they  were. 

If  the  objection  was  to  the  manner  of  the  execution  of  the 
counterpart,  and  that  should  turn  out  to  be  a  valid  execution, 
binding  upon  Noah  Worrall,  the  objection  ought  not  now  to 
avail  to  make  void  the  agreement.  On  a  critical  examination  of 
the  evidence  of  Warner  and  Nixen,  it  will  appear  that  the  only 
objection  made  by  Warner  to  the  delivery  of  the  agreement  was 
on  the  ground  of  the  manner  of  its  execution,  or  because  it  was 
executed  for  and  in  the  name  of  Noah  Worrall;  and  that  the  only 
condition  subject  to  which  the  delivery  was  made  was  that  it 
should  be  subject  to  the  ratification  of  Prall  in  respect  to  Noah 
Worrall's  being  the  purchaser,  or  the  manner  of  the  execution 
of  the  counterpart.  If  Noah  Worrall  was  named  as  the  pur- 
chaser in  the  agreement  when  Prall  executed  it,  the  latter  had 
no  right  to  object  to  his  being  the  purchaser.  And  if  the  coun- 
terpart was  so  executed  as  to  give  Prall  a  remedy  against  Noah 
Wonall  for  a  breach  of  the  agreement  on  his  part,  he  ought  not 
in  equity  to  be  permitted  to  avail  himself  of  an  idle  objection  as 
a  means  of  avoiding  the  performance  of  his  contract.  In  look- 
ing carefully  into  all  the  evidence  in  this  case,  I  am  constrained 
to  believe  that  the  true  and  only  reason  which  influenced  Prall 
in  refusing  to  perform  the  agreement  was  an  offer  from  Munn 
of  a  higher  price  for  the  land  than  was  agreed  to  be  paid  by  the 
appellant.  I  am  aware  that  Warner  swears  that  he  did  not  him- 
self inform  Prall  of  the  offer  of  Strong,  the  son-in-law  of  Munn, 
to  purchase  the  property,  before  Prall  refused  to  sanction  the 
agreement;  but  he  omits  to  swear  that  Prall  had  not  previous  to 
that  time  obtained  this  knowledge  from  some  other  person,  or 
that  Munn  had  not  previously  made  to  Prall  a  direct  application 
to  purchase  the  property.  It  was  the  interest  of  Warner  to 
break  up  the  agreement  with  the  appellant.  The  tempting  offer 
of  Munn  doubtless  had  the  desired  effect  on  Warner.  The 
scruples  of  the  latter  in  accepting  a  direct  agency  for  Munn  to 
purchase  the  property  from  Prall  while  he  was  acting  as  the  agent 
of  Prall  in  selliog  the  same  property,  it  seems  were  not  suffi- 
ciently strong  to  prevent  his  acceptance  from  Munn  (although 
with  seeming  reluctance)  of  a  check  of  three  hundred  dollars  or 
three  hundred  and  fifty  dollars  as  a  present,  but  which  was 
evidently  in  payment  for  services  rendered,  for  which  Warner 
professed  to  make  no  charge. 

But  if  there  should  exist  any  doubt  upon  the  evidence  in  re- 
lation to  the  question  of  fact,  whether  the  agreement  was  deliv- 
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ered  abBolutely  or  conditionally,  I  think  the  law  pnts  that 
question  at  rest.  Here,  according  to  the  evidence  of  Warner 
and  Nixen,  the  delivery  of  the  agreement  was  directly  to  the 
agent  of  Noah  Worrall,  and  that  is  equivalent  to  a  personal  de- 
livery to  Worrall  himself.  The  agreement  was  in  a  perfect  con- 
dition. It  was  signed  and  sealed  by  Prall.  It  was  delivered 
on  condition  that  it  be  subsequently  approved  by  Piall.  This 
was  a  deliveiy  as  an  escrow;  such  a  delivery  can  only  be  made 
to  a  stranger.  It  can  not  be  made  to  the  parfy.  If  made  to 
the  parfy,  no  matter  what  may  be  the  form  of  the  words,  the 
deliveiy  is  absolute,  and  the  deed  takes  effect  presently  as  the 
deed  of  the  grantor,  discharged  of  the  conditions  upon  which 
the  deliveiy  was  made;  and  where  such  a  deliveiy  is  made,  parol 
evidence  of  the  conditions,  being  contraiy  to  the  terms  of  the 
deed,  is  inadmissible.  Here  the  intent  of  Warner  was  to  deliver 
the  agreement  to  the  appellant  as  an  escrow.  It  was  not  handed 
to  Heniy  Worrall  as  an  imezecuted  and  imperfect  paper.  There 
was  no  direction  to  him  to  retain  it  and  not  to  deliver  it  to  the 
appellant  until  it  was  ratified  by  Prall.  It  was  not  left  in  his 
hands  for  a  temporary  purpose,  and  to  be  returned  in  case  Prall 
did  not  assent  to  it,  but  it  was  delivered  to  Heniy  Worrall,  as 
the  agent  of  the  appellant,  as  an  executed  and  perfect  instru- 
ment, on  condition  that  Prall  subsequently  assented  to  it.  Such 
a  delivery  was  in  law  an  absolute  delivery :  Ward  v.  Leuria,  4  Pick. 
520;  Fairbanks  v.  Metcalf,  8  Mass.  238;  QiJbeH  v.  NoHh  Am.  F. 
Ins.  Co.,  23  Wend.  45  [35  Am.  Dec.  543];  Clark  v.  Oifford,  10 
Id.  313.  Warner  was  duly  authorized  by  Prall  to  deliver  the 
agreement  to  the  appellant. 

The  only  remaining  questions  to  be  considered  are,  whether 
the  authority  of  Henry  Worrall  to  execute  the  counterpart 
should  have  been  under  seal;  whether  he  executed  the  agree- 
ment in  the  name  of  his  principal;  and  if  the  counterpart  was 
not  binding  on  Noah  Worrall,  whether  the  original  was  bind- 
ing on  Prall. 

It  is  a  maxim  of  the  common  law,  that  an  authority  to  execute 
a  deed  or  instrument  under  seal  must  be  conferred  by  an  instru- 
ment of  equal  dignity  and  solemnity;  that  is,  by  one  under  seal. 
This  rule  is  purely  technical.  A  disposition  has  been  mani- 
fested by  most  of  the  American  courts  to  relax  its  strictness, 
especially  in  its  application  to  partnership  and  commercial 
transactions.  I  think  the  doctrine,  as  it  now  prevails,  may  be 
stated  as  follows,  viz. :  If  a  conveyance  or  any  act  is  required  to 
be  by  deed,  the  authority  of  the  attorney  or  agent  to  execute  it 
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must  be  conferred  by  deed;  but  if  ihe  instroment  or  act  wotdd 
be  efifectaal  without  a  aeal,  the  addition  of  a  seal  will  not  render 
an  authorily  under  seal  neceeaaiy,  and  if  executed  under  a 
parol  authority,  or  subsequently  ratified  or  adopted  by  parol, 
the  instrument  or  act  will  be  valid,  and  binding  on  the  prin- 
cipal. It  is  said  that  the  rule,  as  thus  relaxed,  is  confined  in  its 
applicaticm  to  transactions  between  partners.  But  it  seems  to 
me  that  a  distinction  between  partners  and  other  persons  in  the 
application  of  the  rule  as  relaxed  and  qualified  by  recent  decis- 
ions, stands  upon  no  solid  foundation  of  reason  or  principle. 

The  whole  authority  of  a  partner  to  act  for  his  copartners  and 
to  bind  them  and  their  interest  in  the  copartnership  property  is 
founded  upon  the  common-law  doctrine  of  agency.  So  far  as 
he  acts  for  his  partners,  he  is  an  agent:  Story  on  Part.,  sec.  1. 
Thus,  it  is  a  general  rule  of  the  common  law  that  one  partner 
can  not  from  the  mere  relation  of  partnership  bind  his  copartneia 
by  deed  or  instrument  under  seal  even  in  commercial  dealings 
unless  specially  authorized  to  do  so  by  an  instrument  under  seal: 
Id.,  sec.  117;  3  Kenfs  Com.,  6th  ed.,  47. 

This  rule  springs  from  the  common-law  maxim  before  men- 
tioned, applicable  to  the  general  relation  of  principal  and  agent. 
There  are  numerous  cases  in  the  American  courts  in  which  tht 
rule  has  been  relaxed  as  regards  partnership  transactions,  in 
order  to  adapt  it  to  the  necessities  of  trade:  Story  on  Part,  sec 
117;  3  Kent's  Ck>m.  48.  Thus  the  doctrine  as  applicable  to 
partners  is  now  firmly  established,  that  wherever  an  act  done  by 
a  partner  within  the  scope  of  the  partnership  business  would  be 
valid  if  done  by  an  unsealed  instrument,  then,  although  done 
by  an  instrument  under  seal,  it  will  be  valid,  and  bind  his  copart- 
ners if  it  is  authorized  by  a  prior  parol  authority  or  adopted  by 
a  subsequent  parol  ratification:  Story  on  Part.,  sees.  121, 122; 
Anderson  v.  Tompkins,  1  Brock.  462,  per  Marshall,  C.  J.;  3 
Kent's  Com.,  6th  ed.,  48;  Smiih  v.  Kerr,  3  N.  Y.  150;  Gram  v. 
Seton,  1  Hall,  262,  per  Jones,  C.  J. ;  Skinner  v.  Dayton,  19  Johns. 
613, 553  [10  Am.  Dec.  286];  BverU  v.  Sirtmg,  5  Hill,  163;  TapleyY. 
Butterfield,  1  Met.  515  [35  Am.  Dec.  374];  Cody  v.  Shepherd,  11 
Pick.  400,  403  [22  Am.  Dec.  379]. 

And  the  rule  that  one  partner  can  not  bind  his  copartners  by 
deed  without  an  authority  under  seal  has  been  held  in  several 
cases  not  to  apply  to  a  case  where  one  partner  conveys  by  deed 
property  of  the  firm  which  he  might  have  conveyed  by  an  un- 
sealed instrument  or  by  parol.  The  mere  addition  of  the  seal 
does  not  vitiate  the  conveyance:   Tapley  v.  BuUerfield,  1  Met 
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£15;  Anderson  ▼.  Ibmpkins^  1  Brock.  462;  Bverii  v.  Strong,  5  Hill, 
1G5;  MiUon  y.  Masher,  7  Met.  244.  In  Oram  y.  SeUm,  supra, 
Chief  Justice  Jones,  of  the  supreme  court  of  the  city  of  New 
York,  held  that  the  authority  of  one  partner  to  bind  his  co« 
partners  by  deed  may  eyen  be  implied  from  the  acts  and  ac- 
quiescence of  the  copartners.  No  good  reason  can  be  assigned 
for  a  distinction  between  partners  and  other  persons  in  relation 
to  the  technical  rule  of  the  common  law,  that  in  all  cases  an  au- 
thority to  execute  a  deed  must  be  by  deed.  The  rights  and 
liabilities  of  partners  in  their  acts  for  each  other  are  goyemed 
by  the  same  rules  as  are  the  relations  of  principal  and  agent; 
each  partner  being  considered  an  agent  for  his  copartners;  and 
the  same  questions  of  express  and  implied,  general  and  special 
authority,  must  arise  between  partners  as  between  principal  and 
agent.  TTpon  principle,  therefore,  wheneyer  an  instrument, 
either  as  between  partners  or  principal  and  agent,  would  be 
effectual  for  the  purpose  intended  without  a  seal,  the  addition  of 
a  seal  should  not  create  the  necessity  of  an  authority  under  seal 
to  authorize  an  agent  to  execute  it. 

In  Lawrence  y.  Taylor,  5  Hill,  113,  Cowen,  J.,  speaking  of  a 
specialty  executed  by  an  attorney  without  authorily  under  seal, 
says:  ''Yet  in  such  case  it  does  not  follow  that  it  shall  not 
operate  at  ail.  If  the  contract  may  be  made  without  deed,,  the 
seal  shall  not  preyent  its  inuring  as  a  simple  contract,  though 
the  authority  be  by  parol  or  merely  implied  from  the  relations 
between  the  principal  and  agent."  In  Skinner  y.  Dayton,  19 
Johns.  554,  558  [10  Am.  Dec.  28G],  in  the  court  of  errors, 
Spencer,  G.  J.,  held  that  the  contract  executed  in  that  case  by 
Skinner  under  seal  for  the  directors  of  the  company  ought  not 
to  be  considered  a  personal  coyenant  of  Skinner  in  equily,  and 
that  the  company  were  liable  for  a  breach  of  the  coyenant,  al- 
though the  authority  of  Skinner  was  not  conferred  by  deed; 
and  such  was  the  decision  of  the  court  of  errors.  Skinner  was 
a  director  and  the  president  of  an  association  for  manufactur- 
ing cotton,  and  entered  into  a  contract  for  the  making  of  some 
machinery  for  the  company.  The  contract  was  ratified  by  the 
subsequent  parol  assent  and  acts  of  the  stockholders.  The 
court  decided  that  such  subsequent  ratification  was  an  adoption 
of  the  act  of  the  agent  and  equiyalent  to  a  preyious  positiye  and 
direct  authorization  to  do  the  act. 

JuBandaU  y.  Van  Vechten,  19  Johns.  60  [10  Am.  Dec.  193],  a 
contract  under  seal  had  been  entered  into  by  the  defendants  as 
a  committee  of  the  corporation  of  the  city  of  Albany,  with  the 
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plaintifffl,  \ritlioat  authority  under  seal  from  the  corporation. 
But  the  corporation  had  subsequently  rrro^niizpd  by  parol  the 
authority  of  the  committee  to  make  the  conuuct,  and  it  was 
held  that  the  contract  was  binding  on  the  corporation,  and  that 
an  action  of  assumpsU  would  lie  against  the  coiporation  for  its 
breach. 

In  the  Bank  of  Columbia  y.  PaUenon,  7  Cranch,  299,  307,  a 
committee  of  the  corporation,  without  any  authority  conferred 
by  deed,  had  made  a  contract  in  their  own  names,  as  such  com- 
mittee, under  their  private  seals,  and  the  supreme  court  of  the 
United  States  held  that  as  the  whole  benefit  of  the  contract  re- 
sulted to  the  corporation,  and  as  the  corporation  had  by  its  acts 
subsequently  adopted  the  contract,  an  action  of  aisgwmpsU  would 
lie  on  the  contract  against  the  corporation. 

In  White  y.  Cuyler,  6  T.  B.  176,  where  a  wife  unauthorized  by 
her  husband  made  an  agreement  under  seal  with  a  servant,  pro- 
viding for  the  services  of  the  latter,  and  the  servant  performed 
the  services,  it  was  held  that  although  the  covenant  of  the  wife 
could  not  bind  the  husband,  the  servant  could  nevertheless 
maintain  aasumpsii  against  the  husband.  In  Damon  v.  Oranby, 
2  Pick.  352,  it  was  decided  that  although  an  agent  who  con- 
tracts for  the  use  of  a  corporation  under  his  own  seal  does  not 
bind  the  corporation  by  the  deed,  yet  if  he  had  authority  to 
make  the  contract,  it  shall  be  binding  on  the  corporation  as  evi- 
dence of  such  contract. 

In  Evans  v.  Wells,  22  Wend.  340,  341,  Senator  Yerplank  said 
that  these  rules  as  to  sealed  instruments  were  not  applicable  to 
cases  where  a  deed  is  not  necessaiy,  and  that  in  such  cases  an 
act  of  the  agent  under  seal  may  be  ratified  by  acts  in  pais. 

In  Hanford  v.  McNair,  9  Wend.  54,  an  agent  had  executed  a 
contract  under  seal  for  the  purchase  of  timber,  not  being  au- 
thorized by  deed.  Sutherland,  J.,  said  that  subsequent  acts  of 
the  principal  recognizing  and  carrying  the  agreement  into  efiect 
might  be  suf&cient  to  make  the  contract  binding  on  the  principal 
as  a  parol  contract. 

In  Blood  V.  Goodrich,  12  Wend.  527  [27  Am.  Dec.  152],  and 
in  Hanford  v.  McNair,  9  Id.  54,  the  supreme  court,  in  laying 
down  the  common-law  rule  that  an  authority  to  execute  a  deed 
must  be  conferred  by  deed,  did  not  advert  to  the  distinction  be- 
tween cases  where  the  conveyance  or  contract  must  be  made 
under  seal  and  cases  where  they  would  be  effectual  without  a 
deed.  These  authorities  show  that  there  is  no  distinction  be- 
tween partners  and  other  persons  in  the  application  of  the 
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modem  rule,  that  wherever  an  instrument  would  be  effectual 
without  a  seal,  it  will  be  valid  and  binding  on  the  principal,  al- 
though executed  under  seal  by  an  agent  without  authority  by 
deed,  if  authorized  by  a  previous  parol  authority,  or  subse- 
quently ratified  or  adopted  by  parol. 

In  this  case  a  seal  was  not  necessary  to  the  validity  of  tlie 
contract  for  the  sale  of  the  lands  at  Haverstraw.  All  that  the 
statute  of  frauds  requires  is  that  a  contract  for  the  sale  of  lands 
shall  be  in  writing,  and  that  such  writing  express  the  consider- 
ation and  be  subscribed  by  the  parly  by  whom  the  sale  is  to  be 
made,  or  by  his  agent  lawfully  authorized.  The  authority  of 
the  agent  may  be  conferred  by  parol;  neither  a  written  author- 
ity nor  an  authority  under  seal  is  required:  2  B.  S.  136,  sees. 
8,  9;  McWhorier  v.  McMahan,  10  Paige,  386;  Lawrence  v.  Tay- 
lor, 6  Hill,  107.  It  results  from  the  foregoing  authorities  that 
the  counterpart  of  the  agreement,  executed  by  Henry  Worrall 
under  seal,  was  binding  on  his  principal,  although  his  authority 
to  execute  it  was  not  conferred  by  deed. 

A  question  might  have  arisen  upon  the  case  as  to  the  nature 
and  character  of  the  remedy  against  Noah  Worrall  in  case  he 
had  violated  the  contract,  whether  that  remedy  should  have 
been  in  covenant  founded  on  the  covenants  in  the  contract  re- 
garding it  as  a  deed,  or  an  action  of  assumpsit  on  the  contract 
regarding  it  as  a  simple  contract.  Justice  Cowen  was  of  opin- 
ion that  a  contract  executed  by  an  agent  under  seal,  where  his 
authority  was  by  parol,  inured  as  a  simple  contract.  If  so,  the 
remedy  against  the  principal  would  be  an  action  of  assumpsU; 
and  to  the  same  effect  are  the  cases  of  Randall  v.  Van  Vedden, 
19  Johns.  60  [10  Am.  Dec.  193];  The  Bank  of  Columbia  v.  Pai^ 
terson,  7  Cranch,  299;  and  White  v.  Cuyler,  6  T.  R.  176.  In 
Hanford  v.  McNair,  9  Wend.  54,  Sutherland,  J.,  intimated  that 
as  the  defendant  had  by  his  acts  recognized  the  contract,  and 
had  partly  carried  it  into  effect,  it  might  be  enforced  against 
him  as  a  parol  contract. 

In  Gram  v.  Seton,  1  Hall,  283,  Chief  Justice  Jones  expresses 
the  opinion  that  the  parol  authority  of  the  agent  to  execute  the 
contract,  or  a  subsequent  ratification  or  adoption  of  the  act  of 
the  agent,  makes  the  agent's  seal  the  seal  of  the  principal,  and 
that  the  latter  thereby  becomes  liable  to  an  action  of  covenant 
on  the  contract  as  on  his  own  deed. 

The  manner  of  the  execution  of  the  counterpart  was  not  ob- 
jectionable. It  was  executed  by  Henry  Worrall  for  and  in  the 
name  of  his  principal,  Noah  Worrall.    It  is  immaterial  whethei 
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the  aaent  signs  his  name  to  the  inBtnunent  before  or  after  th« 
name  of  the  principal;  it  is  sufficient  if  the  agent  executes  the 
paper  in  the  name  of  the  principal,  and  not  in  his  own  name: 
Wilka  V.  Back,  2  East,  142;  Tawnsend  v.  Coming,  23  Wend. 
441,  per  Bronson,  J.;  Dunlap's  Paley  on  Agency,  182. 

If  the  counterpart  of  the  agreement  executed  by  Heniy  Wor- 
rall  for  the  appellant  was  binding  on  the  latter,  then  the  objeo- 
tion  that  the  agreement  was  not  binding  upon  Prall  for  want  of 
mutuality  falls  to  the  ground.  But  I  am  inclined  to  belieye 
that  even  if  the  counterpart  was  void  because  executed  under 
seal,  or  in  consequence  of  the  manner  of  its  execution,  yet  that 
the  agreement,  although  not  signed  or  executed  by  Noah  Wor- 
rall,  was  binding  on  him.  Noah  Worrall  accepted  the  agree- 
ment. He  tendered  a  performance  on  his  part  to  Prall,  and 
claimed  a  performance  by  him.  The  statute  of  frauds  does  not 
require  that  a  contract  for  the  sale  of  lands  should  be  executed 
by  the  vendee,  the  contract  is  valid  if  subscribed  only  by  the 
vendor:  McCrea  v.  Purmort,  16  Wend.  460  [30  Am.  Dec.  103]. 
The  statute  of  frauds  of  1787  was  substantially  in  the  same 
words  as  the  title  of  the  revised  statutes  in  relation  to  fraudu- 
lent conveyances;  the  former  required  the  contract  to  be 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son by  him  lawfully  authorized:  1  B.  L.  1813,  p.  78. 

In  Ballard  v.  Walker ,  3  Johns.  Cas.  60,  the  supreme  court  held 
that  a  contract  for  the  sale  of  lands  signed  only  by  the  vendor 
was  binding  on  both  the  vendor  and  vendee.  Badcliff,  in  that 
case,  says  that  the  statute  of  frauds  only  requires  the  contract 
to  be  signed  by  the  party  to  be  charged  therewith;  that  the  con- 
tract was  therefore  valid  within  the  statute;  that  although  not 
signed  by  the  vendee,  it  was  a  case  of  mutual  promises,  and  the 
one  promise  was  the  consideration  of  the  other;  and  that  it  was 
valid  as  a  contract  by  parol. 

A  like  decision  was  made  in  Boget  v.  MerrUl,  2  Cai.  120.  In  Oale 
V.  Nixon,  6  Cow.  445,  Sutherland,  J.,  intimates  that  if  a  con- 
tract for  the  sale  of  land,  signed  and  sealed  by  the  vendor  only, 
is  accepted  by  the  vendee,  it  may  be  enforced  against  him  by  the 
vendor  in  an  action  of  assumpsit.  This  principle  was  applied  to 
contracts  not  within  the  statute  of  frauds  in  BandaU  v.  Van 
Vechten,  The  Bank  of  Columbia  v.  Patterson,  and  White  v.  Cuy* 
ler,  supra.  In  all  these  cases,  although  the  execution  of  the 
contract  by  the  agent  under  seal  was  held  not  to  bind  the  princi* 
paU  yet  as  the  contract  had  been  signed  by  the  other  contracting 
paiiy,  and  he  had  rendered  services  under  it,  and  the  principal 
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had  by  acts  adopted  it,  it  was  held  that  it  inured  as  a  simple 
contract,  and  that  an  action  of  assumpsit  lay  against  the  princi- 
pal in  behalf  of  the  other  contracting  party. 

It  is  said  in  Littleton  that  if  a  lease  by  indenture  to  two 
lessees  be  executed,  and  one  of  them  only  sign  the  counterpart, 
but  the  other  enters  and  agrees  to  the  lease,  that  the  latter  can 
be  charged  in  covenant  for  a  sum  in  gross  which  he  was  bound 
to  pay  to  the  lessor  in  case  certain  conditions  .were  not  per- 
formed, because  he  accepted  the  lease:  Co.  Lit.  231  a;  Com. 
Dig.,  Covenant,  A,  1. 

Th()re  are,  however,  several  cases  in  which  it  has  been  held 
that  no  action  will  lie  on  a  contract  for  the  sale  of  lands  or 
goods  against  any  party  who  has  not  signed  or  subscribed  the 
contract,  although  the  contract  is  valid  within  the  statute  of 
frauds:  Clason  v.  Bailey,  14  Johns.  486,  in  error,  per  ChanceUor 
Kent;  Hawkins  v.  Holmes,  1  P.  Wms.  770;  AUen  v.  Bennet,  3 
Taunt.  175;  Palmer  v.  ScoU,  1  Russ.  &  M.  391;  Flight  v.  Bolland, 
4  Buss.  298.  But  a  contract  valid  within  the  statute,  even  if 
not  binding  on  the  party  who  has  not  subscribed  it,  can  never- 
theless be  enforced  either  at  law  or  in  equity  against  the  party 
(if  the  contract  is  for  the  sale  of  land)  by  whom  the  sale  is  to 
be  made,  or  (if  for  the  sale  of  goods)  who  is  to  be  charged 
thereby,  if  subscribed  by  him;  want  of  mutuality  is  no  defense 
to  the  suit.  The  vendor  or  party  to  be  charged  who  has  sub- 
scribed the  contract  is  estopped  by  his  signature  from  denying 
that  the  contract  was  validly  executed,  although  not  signed  by 
the  other  party  who  sues  for  the  performance:  Clason  v.  Bailey, 
14  Johns.  486,  in  error;  Allen  v.  Bennet,  3  Taunt.  169-175;  i/c- 
Crea  v.  Furmort,  16  Wend.  465  [30  Am.  Dec.  103];  Seton  v. 
Blade,  7  Ves.  265,  and  note  c,  Sumner's  ed. ;  Davis  v.  Shields,  26 
Wend.  362;  Ballard  v.  Walker,  3  Johns.  Cas.  60;  Eoget  v.  Mer- 
riU,  2  Cai.  120;  BusseU  v.  McoU,  3  Wend.  112  [20  Am.  Dec.  670]; 
Fenniman  v.  Hartshorn,  13  Mass.  88;  2  Kent's  Com.  510,  511; 
In  re  Hunter,  1  Edw.  Ch.  5. 

It  is  the  constant  practice  of  the  court  of  chancery  to  compel 
a  specific  performance  by  a  vendor  of  a  contract  for  the  sale  of 
lands  subscribed  by  him,  although  the  vendee  has  not  bound 
himself  by  subscribing  the  contract.  Bills  for  specific  perform- 
ance are  supported  in  such  cases:  1.  Because  the  statute  of 
frauds  only  requires  the  contract  to  be  signed  by  the  vendor; 
and,  2.  Because  the  plaintiff,  by  the  act  of  filing  the  bill,  makes 
the  remedy  mutual:  Flight  v.  BoUand,  4  Buss.  298;  Falmer  v. 
Scott,  1  Buss.  &  M.  391;  Allen  v.  Bennet,  3  Taunt.  175,  per 
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Mansfield,  C.  J.;  Seton  ▼.  Slade,  7  Yes.  265;  McCrea  y.  Purmort, 
16  Wend.  465  [30  Am.  Dec.  103];  Hunter's  Case,  1  Edw.  Ch.  5; 
C1a9on  y.  Bailey,  14  Johns.  488,  490,  in  error,  per  Chancellor 
Kent;  MarHn  y.  MUcheU,  2  Jac.  &  W.  426. 

The  cases  of  Bogart  y.  De  Bussy,  6  Johns.  94;  of  Spencer  y. 
Field,  10  Wend.  87;  of  Toumsend  y.  Coming,  23  Id.  435;  and 
of  Toumsend  y.  Eubbard,  4  Hill,  351,  in  error,  do  not  establish 
any  principle  in  conflict  with  any  of  the  foregoing  propositions. 
In  eyery  one  of  these  cases  the  contract  was  yoid  within  the 
statute  of  frauds,  because  it  was  not  properly  executed  by  the 
yendors  or  their  agents:  McWhorter  y.  McMahan,  10  Paige,  893. 

Haying  come  to  the  conclusion  that  the  agreement  between 
Prall  and  Noah  Worrall  was  a  yalid  agreement  within  the  stat- 
ute of  frauds,  and  that  the  same  was  duly  executed  and  deliyered 
to  Worrall  by  Prall  and  was  binding  on  Prall,  my  opinion  is 
that  Worrall  is  entitled  to  a  decree  for  a  specific  performance  of 
the  agreement.  The  majority  of  the  court  concur  with  me  in 
the  aboye  conclusion  in  the  opinion  that  the  plaintiff  is  entitled 
^to  a  decree  for  specific  performance. 

The  decree  of  the  supreme  court  must  therefore  be  reyersed, 
^and  the  decree  of  the  yice-chancellor  affirmed. 

JDecree  reyersed. 


rDsLiyiKT  OF  Deed  in  Escrow  ob  ok  Coxditionb  to  Graktbe  can  not 

*  be  made,  but  the  deed  takes  effect  presently  and  the  conditionB  are  a  nullity: 
Foley  V.  Cowgill,  32  Am.  Dec.  49;  Hicks  v.  Ooode,  37  Id.  677.  See  also  the 
note  to  Gilbert  v.  North  Ameriecm  Fire  Ins.  Co,,  35  Id.  545.  Otherwise  if 
ihe  deed  is  not  complete,  but  requires  some  further  act  to  perfect  the  ezecu- 
cion  of  it:  Hicks  v.  Ooode,  supra.  And,  no  doubt,  if  the  deed  is  delivered  to 
fche  grantee  as  a  mere  agent  or  bailee  to  transmit  it  to  a  third  person  to  hold 
in  escrow,  there  is  no  absolute  delivery  to  the  grantee:  Gilbert  v.  North  Ameri- 
can Fire  Ins,  Co.,  35  Id.  543,  and  note.  That  a  delivery  of  a  deed  in  escrow  or 
conditionally  can  not  be  made  to  the  grantee,  but  that  the  delivery  is  abso- 
tnte,  though  it  be  contrary  to  the  intent,  is  held,  citing  the  principal  case,  in 
Berry  v.  Anderson,  22  Ind.  39;  Seymour  v.  Cowing,  1  Keyes,  535;  S.  C,  4 
Abb.  App.  Dec.  204;  Braman  v.  Bingham,  26  N.  Y.  491;  BracheU  v.  Barney, 
28  Id.  341 ;  Cocks  v.  Barker,  49  Id.  110;  Beers  v.  Beers,  22  Mich.  44.    The  case 

t  is  cited  to  the  same  point  in  Truman  v.  McCoUum,  20  Wis.  389,  but  the  question 
t  is  not  decided.    See  also  Metcalf  v.  Van  Brunt,  37  Barb.  627.    Parol  evidence 

•  el  conditions  qualifying  a  delivery  to  the  grantee  or  his  authorized  agent  is 
therefore  inadmissible:  Stepliens  v.  Buffalo  etc,  B,  B,  Co.,  20  Barb.  339;  Coekt 
V.  Barker,  49  N.  Y.  110.    The  conditions  must  be  written  in  or  upon  the  deed: 

'  Berry  v.  Anderson,  22  Ind.  39.  But  it  is  only  where  a  deed  is  delivered  to  the 
grantee  in  escrow  or  conditionally,  with  intent  to  part  with  it  as  a  deed  to  take 
effect  ultimately  without  any  further  act  on  the  grantor's  part  if  the  condition 
is  performed,  that  the  law  will  disappoint  the  intention  of  the  parties  and  hold 
the  delivery  absolute:  Dietz  v.  Farish,  12  Jones  k  S.  202;  S.  C,  53  How.  Pr. 
.223,  approving  Gilbert  v.  North  American  Fire  Ins,  Co,,  35  Am.  Dec  543| 
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heretofore  referred  to;  BrackeU  y,  Bamtyt  28  K.  T.  S41.  In  the  latter  caM 
tt  is  said  that  a  deed  may  be  deliyered  to  the  grantee  to  await  his  determina- 
tion to  accept  it  or  not,  without  taking  effect  inmiediately.  In  DeardorffY^ 
For€mutn,  24  Ind.  485,  the  doctrine  of  the  principal  case  on  this  point  is  held 
to  apply  to  other  instruments  than  deeds,  such  aa  notes,  so  as  to  make  a 
delivery,  in  escrow  or  conditionally,  to  the  agent  of  the  person  entitled,  an 
absolute  delivery  to  the  principal.  And  the  same  doctrine  is  intimated  in 
BdloiM  V.  Folaom,  4  Robt.  48.  But  in  Seymour  v.  Cowing,  4  Abb.  App.  Dec 
204,  it  is  held  that  an  instrument  not  under  seal  may  be  deliyered  on  condi- 
dons  to  the  payee  or  other  person  entitled  to  the  benefit  of  it,  so  as  to  render 
the  performance  of  the  conditions  necessary  to  perfect  such  person's  title. 

AUTHOBITT  TO  EXECXTTE  SSALED  InSTBITICENT  MUST  BE  UNDEB  SSAL,  aS  a 

general  rule:  JcLckson  v.  Murray,  17  Am.  Dec.  53;  Reed  y.  Van  Ogtrand,  10 
Id.  529;  Blood  v.  Goodrich,  24  Id.  121;  Spoford  v.  Hobbs,  48  Id.  521,  and 
cases  cited  in  the  notes  thereto;  to  the  same  effect,  citing  the  principal  case, 
is  WilUanu  v.  (Hllies,  75  N.  Y.  202.  But  if  the  instrument  is  one  which  does 
not  require  a  seal,  although  a  seal  is  actually  affixed,  a  parol  authority  is 
sufficient,  and  the  instrument  may  take  effect  as  the  simple  contract  of  the 
principal:  Love  v.  Sierra  Nevada  etc,  Co,,  32Cal.  654;  Ingraham  v.  Edwards^ 
64  HI  528;  Dean  y.  Boesler,  1  Hilt.  421;  HaigfU  v.  &ahler,  30  Barb.  223; 
Wood  y.  Aulmm  etc,  R.  R,  Co,,^^.  Y.  167;  Fordv,  WiUiams,  13  Id.  585. 
Bellinger  v.  BentUy,  4  Thomp.  k  C.  74 — all  citing  the  principal  case.  See 
also  RandaU  Y.Van  Vechfen,  10  Am.  Dec.  193,  and  Skinner  v.  Dayton,  Id. 
286,  examined  in  the  principal  case.  If  no  previous  authority  has  been  given 
for  the  execution  of  an  instrument  under  seal  which  does  not  require  a  seal, 
it  may  be  ratified  by  subsequent  acts  in  pais:  Moody  v.  Simpeon,  27  Id. 
344,  note.  In  the  case  of  partners,  although  the  general  rule  is  that  a 
partner  can  not  bind  his  copartners  by  deed  without  an  authority  under  seal, 
Bart  V.  Withera,  21  Id.  382,  yet  a  parol  authority  or  ratification  will  suf- 
fice if  the  instrument,  though  in  fact  executed  under  seal,  did  not  require 
a  seal:  Skinner  v.  Dayton,  10  Id.  286;  Tapley  v.  Butterjleld,  35  Id.  374; 
Price  v.  Alexander,  52  Id.  526,  and  notes.  In  Jngraham  v;  Edwards,  64  111. 
528,  although  it  is  conceded  that  a  sealed  instrument  executed  by  an  agent 
under  a  parol  authority  will  bind  the  principal  as  a  simple  contract  if  the 
seal  was  unnecessary,  yet  it  is  held  that  if  it  be  declared  on  as  an  instrument 
under  aeal  there  can  be  no  recovery  against  the  principal.  In  FuUam  v.  West 
Brookjleld,  9  Allen,  6,  the  principal  case  is  disapproved,  and  it  is  held  that  a  - 
contract  executed  by  an  authorized  agent  in  his  own  name,  his  private  seal 
being  afiixed,  though  it  is  for  the  principal's  sole  benefit,  and  does  not  require 
a  seal,  will  not  bind  the  principal  as  his  simple  contract. 

PowEB  OF  Pabtneb  TO  BiND  CoPABTNEBS  BY  Deed:  See  Hart  y.  Withers^ 
Tapley  v.  BuUerfield,  and  Price  v.  Alexander,  referred  to  in  the  prevlona 
aection  of  this  note.  See  also  TurheviHe  v.  Ryan,  34  Am.  Dec  622;  Me- 
Naughten  y.  Partridge,  38  Id.  731;  Bond  v.  Aitkin,  40  Id.  550;  Smithy, 
Tupper,  43  Id.  483,  and  cases  referred  to  in  the  notes  thereto.  In  King  y. 
Sarria,  69  N.  Y.  28,  and  Comntock  v.  Buchanan,  57  Barb.  147,  note,  the  princL 
pal  case  ia  cited  to  the  point  that  the  law  of  partnership  is  a  branch  of  the 
law  of  agency,  and  that  it  is  as  agent  only  that  one  partner  has  power  to  bind 
another. 

CoivTRAOT  FOB  Sale  OF  Lanb  DOES  NOT  Requibe  Sbal  under  the  statute 
of  frandfl:  Hammond  y.  Hanmn,  21  Mich.  882,  citing  the  principal  case. 
AosMT  Authobizbd  bt  Pabol  mat  Exbcutb  Contbact  fob  Sale  of  Land 
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in  the  yendor'8  luune  so  as  to  bind  him  under  the  statate  of  frauds,  because^ 
as  above  stated,  such  a  contract  requires  no  seal:  Jackwn  y.  Murray,  17  Am. 
Dec.  63,  and  note;  McDowell  v,  Simpiion,  27  Id.  345,  note.  To  the  same  effect 
are  Doty  ▼.  Wilder,  15  Dl.  411;  Squier  v.  Korris,  1  Lans.  284;  ffenry  v.  Boot^ 
53  N.  Y.  550;  Haydoch  v.  SUrw,  40  Id.  368;  Briggs  v.  Partridge^  64  Id.  364? 
Moody  V.  Smitii,  70  Id.  599,  all  citing  the  principal  case.  And  if  the  agent 
has  no  precedent  authority  to  execute  the  contract,  the  principal  may  ratify 
it  by  parol:  Hammond  v.  ffannin^  21  Mich.  382.  The  contrary  is  held  in 
McDowell  V.  Simpion,  27  Am.  Dec  338;  but  see  the  note  to  that  case.  In 
BadetUiop  v.  McCahiU,  42  How.  Pr.  195,  the  case  of  WorraU  v.  Munn  was  dis- 
tinguished as  not  in  point  in  that  case,  because  it  involved  only  the  right  of  an 
agent  by  parol  to  sign  a  contract  for  the  sale  of  land,  while  the  case  at  bsr 
was  one  of  a  verbal  contract  for  an  interest  in  land.  In  that  case  an  owner 
of  land  said  to  an  agent:  "  I  give  you  the  refusal  of  this  property  from  week 
to  week,  and  if  you  do  sell  it  during  that  time,  you  can  have  the  deed  in  your 
own  name,  so  that  you  can  give  the  deed  to  the  party  purchasing."  The 
agent  was  to  sell  for  not  less  than  a  specified  sum,  and  was  to  receive  a  cer- 
tain sum  for  his  services.  He  made  a  sale  for  more  than  the  stipulated  sum, 
and  sued  for  his  compensation,  the  owner  having  refused  to  comply  with  hi* 
agreement,  and  it  was  held  that  the  contract  was  for  an  interest  in  the  land, 
and  was  void,  because  not  in  writing. 

EZEGTmON  OF  DSED  OR  CoiTTRACT  BT  AgENT  T6  BiND  PBINdPAL,  FoRM 

ov:  See  Hale  v.  Woods,  34  Am.  Dec.  176;  Clealand  v.  Walker,  46  Id.  238;  Brin- 
ley  V.  Mann,  48  Id.  669;  Shanks  v.  Lancaster,  50  Id.  108;  VioleU  v.  PoweWs 
AdmW,  52  Id.  548;  Wood  v.  Ooodridye,  52  Id.  771 ;  Fisher  v.  Salmon,  54  Id.  297; 
Mussey  v.  Scott,  Id.  719;  and  cases  cited  in  the  notes  thereto.  The  prin- 
cipal case  is  cited  on  this  point,  as  approving  BandcUl  v.  Van  Vechteti,  10  Id. 
193,  in  Bellinger  v.  BenUey,  1  Hun,  565.  It  is  held  also,  citing  WorraU  v. 
Munn,  that  where  an  agent  signs  his  own  name  to  a  contract,  with  the  addi- 
tion, "  agent  for,'*  giving  bis  principal's  n&me,  it  is  a  good  execution  of  the 
contract  in  the  principars  name:  Walbridge  v.  Ktrhpairick,  9  Hun,  136.  See 
on  that  point  Slumks  v.  Lanccuter,  50  Am.  Dec.  108;  Mussey  v.  ScoU,  54  Id. 
719,  and  notes. 

Signing  of  Contract  or  Memorandum  bt  Vendor  Alone  on  a  sale  of 
land  is  sufficient  to  take  the  contract  out  of  the  statute  of.  frauds  and  to 
enable  the  vendee  accepting  the  contract  to  enforce  it:  McCrea  v.  Purmort, 
30  Am.  Dec.  103,  and  note.  So  held,  citing  the  principal  case,  in  CaUnns  v. 
Folk,  39  Barb.  622;  Foot  v.  Webb,  59  Id.  55;  Justice  v.  Lang,  2  Eobt.  345; 
S.  C,  30  How.  Pr.  425,  430;  S.  C,  in  court  of  appeals,  42  N.  Y.  493,  513; 
Dykcrs  v.  Townsend,  24  Id.  59.  But  see  the  dissenting  opinion  of  Daniels,  J., 
in  Burrell  v.  Root,  40  N.  Y.  500,  explaining  the  decision  in  WorraU  v.  Munn 
on  this  point.  So  it  is  held  that  a  contract  so  signed  maybe  enforced  against 
the  vendee  who  has  accepted  but  has  not  signed  it:  Earl  v.  Campbell,  14 
How.  Pr.  333;  Levy  v.  Brush,  1  Sweeny,  657;  S.  C,  8  Abb.  Pr.,  N.  S.,  424; 
Dow  V.  Way,  64  Barb.  258.  But  the  contract  or  memorandum  must  be 
signed  by  the  vendor  or  his  agent:  Levy  v.  Brush,  8  Abb.  Pr.,  N.  S.,  424;  De 
Beerski  v.  Paige,  47  Barb.  175;  S.  C,  in  court  of  appeals,  36  N.  Y.  539; 
Briggs  v.  Partridge,  7  Jones  &  S.  343.  Where  it  is  signed  only  by  the 
vendee,  though  accepted  by  the  vendor,  it  can  not  be  enforced  against  the 
former:  De  Beerski  v.  Paige,  36  N.  Y.  539.  That  the  signing  of  a  contract 
for  the  sale  of  goods  or  of  a  note  or  memorandum  thereof  by  the  vendor  alone 
will  take  the  contract  out  of  the  statute  of  frauds  appears  from  the  note  to 
MerriU  v.  Cflason,  7  Am.  Dec.  288, 289;  Douglass  y.  Spears,  10  Id.  588;  RusteU 
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▼.  I^eoO,  20  Id.  670,  and  note.  To  the  same  effect,  citing  the  principal  case, 
»ee  Jtutke  v.  Lang,  42  K.  Y.  493,  613,  where  snch  a  contract,  it  was  held, 
woald  bind  the  vendor.  Bat  the  rule  that  a  signing  by  the  vendor  alone  is 
tafficient  under  the  statute  of  frauds  is  held  not  to  apply  to  contracts  for  the 
sale  of  goods,  in  Dyhera  v.  Townsend^  24  N.  Y.  59.  In  Stacker  v.  Partridge,  2 
Bobt.  202,  it  is  held,  citing  Worrall  v.  Munn,  tliat  the  delivery  of  a  sold  note 
for  goods  by  one  who  is  broker  for  the  vendor  and  purchaser  binds  only  the 
former.  In  Oage  v.  Jaqueth,  1  Lans.  21 1,  the  principal  case  is  referred  to  as 
one  of  a  class  of  cases  in  which  one  who  did  not  sign  a  contract  may  enforce 
it  or  be  made  liable  upon  it  both  at  law  and  in  equity. 

AcaEFTANGX  OF  Deed  Bivds  Aooeftor,  as  fully  aa  his  hand  and  seal 
would  do,  to  the  performance  of  covenants  aud  stipulations  contained  therein: 
Aikin  r.  Albany  etc.  R  JR,  Co.,  26  Barb.  298;  8paulding  v.  HaUenbeck,  35 
N.  Y.  207.  So  of  other  contracts:  Wells  v.  Neio  York  Central  R.  R.  Co.,  24 
N.  Y.  183;  Hooper  v.  WtUa,  Fargo  <fc  Co.,  27  CaL  38,  per  Sanderson,  O.  J., 
dissenting;  as  where  one  accepts  a  railroad  ticket  or  pass  expressing  certain 
stipnlationa  and  agreements  on  his  part:  Wells  v.  New  York  Central  R.  R.  Co., 
wprok 


SwABTHoiJT  V.  CxmraB. 

[6  NsW  TOBK   (1  BXLDSH),  301.] 

BnoHABOs  OF  Bboobded  Mobtgaob  Secubino  Mokxts  BsLONonro  to 
Infants  was  given  by  their  guardian  and  put  upon  record:  held,  that 
as  the  mortgage  was  discharged  by  a  person  other  than  the  mortgagee,  a 
subsequent  lender  on  a  mortgage  of  the  same  property  was  bound  to  in- 
quire by  what  authority  the  guardian  had  assumed  to  discharge  it;  and 
that  if  the  guardian  had  not  complied  with  the  conditions  imposed  by 
the  surrogate's  court  in  the  order  authorizing  a  discharge,  and  the  subse- 
quent lender  could  by  ordinary  diligence  have  learned  the  default,  the 
infants'  daim  had  priority  over  the  later  mortgage. 

Appeal  from  a  judgment  of  the  supreme  court  affirming  a  de- 
cree of  Bale  of  mortgaged  premises.  The  essential  facts  were 
that,  in  1829,  James  Swarthout,  being  indebted  to  his  father-in- 
law,  Joseph  Hunt,  gave,  at  request  of  Hunt,  a  mortgage  to  se- 
cure payment  of  the  amount  to  the  grandchildi*en  of  Hunt  (and 
children  of  Swarthout)  in  equal  shares,  as  they  should  succes- 
sively become  of  age.  The  mortgage  was  recorded,  and  was 
then  left  by  Hunt  in  the  hands  of  one  Maynard,  for  the  benefit 
of  the  children.  Some  years  afterwards,  upon  a  petition  by 
James  Swarthout  and  the  children,  a  guardian  was  appointed 
for  the  children;  and  the  order  contained  a  provision  that ''  said 
guardian  be  and  he  hereby  is  authorized  to  release,  discharge, 
and  cancel  the  said  bond  and  mortgage  mentioned  in  the  peti- 
tion, upon  receiving  from  the  said  James  Swarthout  a  bond  and 
morigage  upon  unincumbered  real  estate  of  sufficient  value  to 


346  SwABTHOUT  V.  CuRTis.  [New  York, 

be  ample  security  to  the  said  infants/'  Immediately  afterwards 
tbe  guardian  fULed  a  satisfaction-piece  of  the  original  mortgage, 
-which  certified  that  the  sum  due  by  the  mortgage  had  been  paid 
to  him.  In  fact,  it  had  not  been  paid;  and  there  was  nothing  in 
the  present  suit  to  show  that  he  received  any  new  security.  Later 
the  guardian  and  his  sureties  were  discharged  in  insolvency,  and 
the  guardian  died.  The  mortgage  appearing  discharged  of  rec- 
ord, James  Swarthout  mortgaged  the  land  anew,  and  this  mort- 
gage became  vested  in  Curtis,  the  defendant,  as  receiver  of  the 
North  American  Trust  and  Banking  Company.  The  present 
suit  was  then  brought  on  behalf  of  the  infants  interested  under 
the  former  mortgage,  seeking  to  vacate  the  guardian's  satisfac- 
tion-piece, adjudge  the  original  mortgage  to  be  a  valid  first  se- 
curity for  the  sum  named  in  it  as  payable  to  the  infants,  and  to 
foreclose  it.  The  defense  was  that  the  mortgage  held  by  Curtis 
represented  a  loan  made  in  good  faith  and  upon  a  record  titie 
apparently  clear.  The  supreme  court  justice  who  tried  the  cause, 
and  the  full  bench,  both  sustained  the  suit,  resting  their  decis- 
ions on  the  ground  that  the  authority  to  satisfy  the  mortgage 
was  conditional,  and  that  whoever  claimed  under  the  second 
mortgage  was  bound  to  show  that  the  condition  had  been 
performed,  in  order  to  render  the  satisfaction  valid  and  the 
eecond  mortgage  a  first  lien. 

William  Curtis  Noyea,  for  the  appellant. 

James  Edwards,  for  the  respondent. 

By  Court,  Foot,  J.  The  authority  given  by  the  order  of  the 
vice-chancellor  of  the  sixth  circuit  to  Miller,  the  guardian,  to 
release,  discharge,  and  cancel  the  bond  and  mortgage  given  by 
James  Swarthout,  for  the  benefit  of  his  children,  was  condi- 
tional. The  guardian  had  no  right  to  discharge  that  mortgage 
until  he  had  received  from  James  Swarthout  a  bond  and  mort- 
gage upon  unincumbered  real  estate  of  sufficient  value  to  be 
ample  security  for  the  money  belonging  to  his  children.  The 
<:ondition  was  not  performed;  yet  the  guardian  discharged  the 
mortgage  of  record,  and  the  question  is,  whether  the  appellants, 
who  are  assignees  of  a  subsequent  bond  and  mortgage  taken 
without  actual  notice,  and  for  a  valuable  consideration,  are 
chargeable  with  constructive  notice  of  want  of  authority  in  the 
guardian  to  discharge  the  prior  mortgage. 

The  views  of  the  supreme  court  on  this  question,  as  expressed 
■At  the  special  term  by  Mr.  Justice  Hoyt,  and  at  the  general 
ierm  by  Mr.  Justice  Welles,  appear  to  me,  in  the  main,  to  be 
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sound.  As  fhe  mortgage  was  discharged  by  a  person  other 
than  the  mortgagee,  the  subsequent  incumbrancer  was  bound 
to  inquire  by  what  authority  such  person  assumed  to  discharge 
it.  Such  inquiry  in  this  case,  prosecuted  with  ordinary  dili- 
gence, would  have  shown  that  the  discharge  was  unauthorized; 
aud  of  the  facts  which  such  an  inqiiiry  would  have  ascertained, 
the  law  charges  the  party  who  is  botmd  to  make  the  inquiry 
with  knowledge. 
Judgment  affirmed. 

Whebb  Mobioagb  Afpbabs  or  Bboord  to  havb  bxen  Satsstied,  an  iano- 
•eent  purchaser  will  be  protected  against  it;  aliter  if  he  purchase  with  notica 
that  the  satisfaction  was  entered  without  the  knowledge  or  authority  of  the 
bolder  of  the  note  secured  by  the  mortgage,  and  that  the  mortgage  is  in  fact 
impaid:  BoberU  ▼.  Halstead,  49  Am.  Dea  541. 


Llotd  v.  Mayor  etc.  op  New  Yobk. 

[6  New  Tobk  (1  SsLDrai),  869.] 

HuKidPAL  CoRFOBATioN  HAS  Two  KiNDB  OF  PowEBS;  oue  goYemmentd 
and  public,  as  to  which  it  is  clothed  with  soTereignty,  and  the  other 
private,  as  to  which  it  is  merely  a  corporate  legal  individual. 

Municipal  Cobpokation  is  Liable  fob  Injuby  to  Inditidual  thbouqb 
Ukskillfulness  ob  Neolioknce  of  persons  employed  by  the  dty  an- 
thorities  in  constructing  or  repairing  street  improvements;  as,  where  one 
is  injured  by  falling  into  an  excavation  in  the  street  negligently  left  un- 
guarded by  persons  so  employed. 

Appeal  from  a  judgment  of  the  New  York  common  pleas  in 
faYor  of  plaintiff  in  an  action  on  the  case  for  negligence.  The 
injury  of  which  plaintiff  complained  consisted  in  the  killing  of 
his  horse  in  consequence  of  its  falling  into  an  excavation  in  a 
street  which  workmen  employed  by  the  ciiy  in  the  construction 
of  a  sewer  had  left  at  night  unguarded  and  unlighted.  The 
common  pleas  held  the  city  liable. 

A.  J,  Willard,  for  the  appellants. 

Oeorge  W.  Stevens^  for  the  respondent. 

By  Court,  Foot,  J.  The  corporation  of  the  city  of  New  York 
possesses  two  kinds  of  powers:  one  gOYcmmental  and  public, 
and  to  the  extent  they  are  held  and  exercised,  is  clothed  with 
BOYereignty;  the  other  private,  and  to  the  extent  they  are  held 
and  exercised,  is  a  legal  individual.  The  former  are  given  and 
used  for  public  purposes,  the  latter  for  private  purposes.  While 
in  the  exercise  of  the  former  the  corporation  is  a  municipal  gov- 
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emment,  and  while  in  the  exercise  of  the  latter  is  a  corporate, 
legal  indiyidual. 

The  distinction  between  these  two  classes  of  powers  is  obvi- 
ous,  and  has  been  frequently  recognized  and  established  in  our 
courts:  Wilson  v.  The  Mayor  etc.  of  New  York,  1  Denio,  595  [43 
Am.  Dec.  719];  BaUey  v.  Mayor  etc.  of  New  York,  3  Hill  (N.  T.), 
531  [38  Am.  Dec.  669];  S.  C,  opinion  of  Hand,  senator,  2 
Denio,  450;  Rochester  White  Lead  Co.  v.  The  City  of  Bochester, 
3  N.  T.  463  [53  Am.  Dec.  316]. 

Although  the  difference  between  the  two  kinds  of  powers  is 
plain  and  marked,  yet  as  they  approximate  each  other  it  is  often- 
times difficult  to  ascertain  the  exact  line  of  distinction.  When 
that  line  is  ascertained,  it  is  not  difficult  to  determine  the  rights 
of  parties,  for  the  rules  of  law  are  clear  and  explicit  which 
establish  the  rights,  immunities,  and  liabilities  of  the  appel- 
lants when  in  the  exercise  of  each  class  of  powers.  All  that  can 
be  done  probably  with  safety  is  to  determine,  as  each  case  arises, 
under  which  class  it  falls. 

The  act  which  caused  the  injury  in  the  present  case  was  per- 
formed under  the  power  and  duty  to  clear  the  sewers  of  the 
city.  Legislation,  or  in  other  words  the  establishing  of  rules 
and  regulations  in  respect  to  cleaning  the  sewers,  or  keeping 
them  in  a  state  of  cleanliness,  is  one  thing,  and  the  act  of  clean- 
ing them  is  another.  The  power  and  duty  to  perform  tho  latter 
is  clearly  ministerial,  and  falls  under  the  class  of  private  powers. 
The  principle  of  respondeat  superior  consequently  applies,  and 
the  judgment  must  be  affirmed. 

The  counsel  for  the  appellants  in  this  case  pressed  with  earnest- 
ness and  ability  upon  the  attention  of  the  court  various  con- 
siderations of  policy  and  convenience  in  favor  of  exempting  the 
corporation  from  liability  in  all  cases  in  which  it  must  necessarily 
employ  agents  to  discharge  the  duties  enjoined  upon  it  by  law. 

As  a  corporation  can  only  act  by  agents,  such  a  rule  of  action 
would  exempt  it  from  legal  liability  in  every  case,  whatever 
might  be  the  circumstances;  the  natural  and  certain  consequence 
of  which  would  be  innumerable  applications  to  the  common 
council  for  redress  legislatively,  and  which  would  bring  in  their 
train  an  organized  body  of  soliciting  parties  and  agents,  the 
allowance  sometimes  of  extravagant  and  unjust  claims,  the  re- 
jection at  other  times  of  meritorious  ones;  in  a  word,  all  the 
evils  attending  a  legislative  body  having  control  over  large  funds 
and  exposed  to  the  solicitations  and  devices  of  a  corps  of  artful 
and  unscrupulous  claimants  and  their  hired  or  interested  agents. 
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Where  tlie  city  now  pays  in  accordance  with  just  legal  prin- 
ciples hundreds  of  dolliurs,  it  would  probably  then  pay  thou- 
sands, besides  having  in  the  halls  of  its  local  legislature  scenes 
of  a  most  forbidding  character. 

Judgment  a£5rmed. 

IhSTINOnON    BETWEEN    PUBUO    AND    PrTVATB    P0WEB8    OT    MUNICIPAL 

CoBPOBATiON:  See  BaiUy  v.  Mayor  etc.  qf  New  Tork^  38  Am.  Dec.  669; 
Rochefiter  etc  Co.  v.  Rochester^  53  Id.  316,  and  notes  to  those  cases.  The 
principal  case  is  cited  on  this  point,  and  the  distinction  stated  by  Foot,  J. , 
between  tho  two  classes  of  powers  is  approved  in  HoUctnd  v.  San  FraneUcOf 
7  Cal.  376;  Stackhouae  t.  Lc{fayette,  26  Ind.  17,  21;  Brinkmeyer  v.  EwmsmUe^ 
29  Id.  187,  190;  PeopU  ▼.  Mayor  etc  of  New  Tork^  32  Barb.  116;  Maximil- 
•an  y.  Mayor  etc  <^  New  York,  62  N.  Y.  164. 

LlABILITT  or  CiTT  WITH  ReSFECT  TO  PUBLIO  GOYERN MENTAL  POWEBS. — 

That  a  municipal  corporation  is  not  liable  for  an  injury  resulting  from  the 
exercise  or  negligent  non -exercise  of  its  governmental  powers  is  a  doctrine 
for  which  the  principal  case  is  often  cited  as  authority.  With  respect  to  the 
power  of  such  a  corporation  to  organize  and  maintain  a  fire  department  and 
to  provide  for  the  extinguishment  of  fires,  it  acts  in  its  governmental  ca> 
padty,  and  can  not  be  held  liable  to  a  person  injured  by  its  exercise  of  those 
'  powers  or  by  its  negligence  in  that  regard.  Hence  it  is  not  liable  for  the 
destruction  of  property  by  fire,  owing  to  the  inefficiency  of  its  fire  depart- 
ment, or  the  insufficiency  of  its  -apparatus  or  water  supply:  Brinkmeyer  ▼• 
WcansviUe,  29  Ind.  187,  190.  Nor  is  it  liable  for  an  injury  to  a  person  run 
over  by  a  fire-engine  on  the  way  to  a  fire  while  the  engine  is  being  drawn 
along  the  sidewalk  contrary  to  a  city  ordinance:  0*Meara  v.  Mayor  etc  <{f 
New  York,  1  Daly,  430.  So  it  is  held  that  the  city  of  New  York  is  not  liable 
for  an  injury  done  by  the  negligence  of  an  ambulance-driver  employed  by  the 
commissioners  of  charities,  because  the  duties  of  those  commissioners  are 
public:  MaasmitAan  v.  Mayor  etc  of  New  York,  62  N.  Y.  164.  Neither,  it 
seems,  is  it  liable  for  injury  resulting  from  the  insufficiency  of  a  culvert 
erected  by  a  railroad  company  as  part  of  its  road  in  a  street,  on  the  ground 
of  its  neglect  to  require  the  company  to-make  it  sufficient,  because  the  neg- 
lect, if  any  exist,  has  reference  to  a  public  governmental  duty:  Stackhouae  ▼. 
Lftfayeite,  26  Ind.  17,  21.  Nor  is  it  liable  for  an  error  of  judgment  in  estab* 
lishing  the  grade  of  a  street:  Clemence  v.  Auburn,  4  Hun,  388;  8.  C,  6 
Thomp.  k  C.  635. 

LiABiuTT  or  Ctxt  ab  to  Private  Ministerial  Powebs. — It  is  clear 
that  although,  as  already  stated,  a  municipal  corporation  acts  in  its  public, 
goTemmental  capacity  in  determining  upon  the  opening  of  a  street,  establish- 
ing its  grade,  deciding  upon  the  construction  of  sewers,  or  the  like,  yet  when 
it  once  entera  upon  such  a  work,  it  acts  ministerially  and  in  its  capacity  as  a 
"corporate  individual,"  and  is  liable,  like  any  private  person,  for  want  of 
due  care  on  the  part  of  its  agents  in  performing  the  work:  Rocheeter  etc  Co, 
V.  Rocheater,  53  Am.  Dec.  316,  and  note;  Radcl\fY.  Mayor  etc  qf  Brooklyn, 
Id.  367,  note;  Peck  v.  Trustees  ofBaJtwowt,  32  Barb.  638;  Bairton  v.  Syracuse, 
37  Id.  296;  ffyaU  v.  Trustees  of  Rondout,  44  Id.  393;  Woife  v.  Supervisors  ^f 
Richmond,  11  Abb.  Pr.  272;  S.  C,  19  How.  Pr.  372;  Oreencastle  ▼.  MaHin,  74 
Ind.  453.  Thus  it  is  liable  for  the  flooding  of  premises  by  an  imperiectly 
«oiistmcted  sewer:  Logansport  v.  Wright,  25  Ind.  515;  or  for  an  injury  caused 
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by  making  a  highway  unsafe  in  constrncting  such  sewer:  Detroit  v.  Blcuildey^ 
21  Mich.  109.  So  it  is  liable  for  an  injury  caused  by  sinking  a  street  or 
making  a  sidewalk  so  as  to  render  it  dangerous:  Clemence  v.  AtUmrti,  4  Hun, 
388;  S.  C,  6  Thomp.  &  C.  G35.  And  having  constructed  a  sewer,  drain, 
sidewalk,  street,  or  the  like,  and  being  bound  to  keep  it  in  repair,  it  is  liable 
for  any  special  injury  resulting  from  a  neglect  of  that  duty:  Emery  v,  Lowell, 
104  Mass.  16;  Oray  v.  Mayor  etc.  of  Brooklyn,  2  Abb.  App.  Dec.  270;  S.  C, 
10  Abb.  Pr.,  N.  S.,  192;  Weel  v.  Trustees  o/Brockport,  16  N.  Y.  172;  iii  note 
to  Conrad  v.  Trustees  of  Ithaca;  Wendell  v.  Mayor  etc,  of  Troy,  39  Barb. 
335;  McAvoy  v.  Mayor  etc,  qfNew  York,  59  How.  Pr.  249;  Weighttnan  v. 
Washington  J 1  Black,  53.  So  it  is  liable  for  injury  caused  by  negligence  in 
making  repairs:  Browning  v.  Springfield,  17  111.  146.  The  same  rules  apply 
to  any  corporation  which  is  legally  bound  to  keep  a  street  in  repair:  Waier 
Co,  V.  Ware,  16  Wall  574. 

In  making  contracts,  a  municipal  corporation  acts  in  its  private  and  not  in 
its  public  capacity,  and  has  the  same  rights  and  powers,  and  is  subject  to 
the  same  liabilities,  as  any  private  contracting  party:  Holland  v.  San  Fran" 
dseo,  7  Cal.  376;  Argenti  v.  San  Francisco,  16  Id.  270;  Lyon  v.  Elizabeth,  43 
K.  J.  L.  162;  Memphis  v.  Broum,  1  Flipp.  198.  In  all  the  foregoing  cases  the 
authority  of  Lloyd  v.  Mayor  etc  of  New  York  is  recognized. 


Hagoart  v.  Mobgan. 

[5  Nsw  TOBK  (1  Bkldbk),  432.] 

AflRTHEMEyr  TO  Akbitrate  Demand  is  No  Bar  to  Acnoir  upok  It. 
Whxrb  Arbitsatobs  Neglect  to  Make  Valid  Award  within  the  time 

prescribed,  without  the  fault  of  the  parties,  suit  may  be  brought  on  tha 

original  cause  of  action. 
General  Exception  to  Charge  Containing  Distinct  Propositions  must 

be  overruled  unless  all  the  propositions  are  erroneous. 
Party  Domiciled  within  State  is  Non-resident  under  Attachment 

Law,  it  seems,  where,  without  changing  his  domicile,  he  goes  to  another 

state  on  business  and  remains  three  years. 
Bond  Given  to  Beleass  Property  from  Attachment  Esrrops  Obugors, 

when  sued  upon  it,  from  denying  that  the  attachment  was  issued  upon 

lawful  grounds. 

Appeal  from  a  judgment  for  plaintiffs  in  an  action  on  a  bond 
given  for  release  of  property  from  attachment.  In  1844  Haggart 
&  Dunn,  builders,  entered  into  a  contract  with  one  Brandegee 
to  erect  a  building  for  him,  the  price  to  be  paid  in  four  install- 
ments: three  as  the  work  should  proceed;  one  when  it  should 
be  completed.  This  building  contract  contained  the  clause:  In 
case  any  dispute  should  arise  respecting  the  work  or  finish  of 
the  building,  the  same  shall  be  settled  forthwith  by  arbitrators 
in  the  usual  way.  Subsequently  they  commenced  proceedings 
by  attachment  against  Brandegee,  as  a  non-resident  debtor,  to 
recover  the  last  of  the  four  installments.   Property  of  Brandegee 
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was  seized,  and  to  procure  its  discharge,  he,  with  Edwin  D.  and 
George  D.  Morgan  as  sureties,  gave  the  usual  bond  conditioned 
for  payment  of  whatever  might  be  justly  due  and  owing  from 
Brandegee  to  the  ^Attaching  creditors.  The  creditors  then 
brought  this  action  on  the  bond,  seeking  to  recover  the  amount 
of  their  fourth  installment  due  on  the  building  contract.  Upon 
the  trial  the  defendants  did  not  seriously  contest  that  the  build- 
ing had  been  completed  and  the  unpaid  installment  earned.  The 
evidence  showed  that  arbitrators  and  one  umpire  were  appointed 
pursuant  to  the  clause  of  the  building  contract  prescribing  arbi- 
tration of  any  dispute,  and  that  an  award  was  made;  it  was  not 
made,  however,  within  the  time  allowed  by  the  arbitration 
bonds;  and  the  cause  of  the  delay  was  not  shown.  The  defend- 
ants did  not  claim  to  have  paid  or  tendered  the  sum  awarded. 
They  moved  for  a  nonsuit,  on  the  ground  that  the  builders  could 
not  bring  an  action  on  the  contract,  but  were  limited  to  their 
remedy  by  arbitration,  or  by  action  on  the  arbitration  bond  if 
Brandegee  refused  to  arbitrate — which  refusal  had  not  been 
proved.  This  motion  was  denied.  They  then  made  an  offer, 
the  subdtance  of  which  is  stated  in  the  opinion,  to  prove  that 
Brandegee  was  not  liable  to  attachment  as  a  non-resident.  This 
evidence  was  excluded.  The  plaintiffs  had  a  verdict  and  judg- 
ment. The  general  term,  in  an  opinion  not  reported,  held  that 
the  motion  to  nonsuit  was  rightly  denied,  because  a  mere  agree- 
ment to  arbitrate  does  not  oust  the  courts  of  jurisdiction;  and 
that  the  obligors  on  the  bond  could  not  dispute  the  non-resi* 
dence  of  Brandegee;  they  therefore  affirmed  the  judgment* 
From  this  affirmance  the  obligors  appealed. 

Joseph  H.  Patten,  for  the  appellants. 

Albert  MaihewSy  for  the  respondents. 

By  Court,  Gabdineb,  J.  The  motion  for  a  nonsuit  was  prop- 
erly overruled:  1.  Because  the  agreement  to  arbitrate  only  enti- 
tled the  party  to  damages,  but  was  no  bar  to  an  action:  Mitchelt 
V.  Harris,  2  Ves.  jun.  129,  Sumner's  ed.,  and  note;  Thompson  v. 
Chamock^  8  T.  B.  139;  2  Story's  Eq.  Jur.,  sees.  1457,  1458. 
2.  Because  the  arbitration  clause  in  the  building  agreement 
between  the  plaintiffs  and  Brandegee  is  limited  **  to  any  dispute 
which  should  arise  respecting  the  work  or  finish  of  the  build- 
ing." The  plaintiffs  have  brought  their  action,  among  other 
things,  for  the  last  installment  due  on  the  completion  of  the 
work.  This  subject  is  not  within  the  letter  or  spirit  of  the  cov- 
enant to  arbitrate.    8.  Because  if  it  should  be  granted  that  th» 
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plaintifib  had  agreed  to  arbitrate  on  this  subject,  fhey  have  done 
80,  as  the  defendants  insist,  and  as  appears  by  the  evidence. 
There  was  no  CTidence,  nor  did  the  defendants  suggest,  that  the 
plaintiffs  had  by  their  misconduct  or  neglect  prevented  the 
making  of  a  valid  award  within  the  time  fixed  by  the  bonds  of 
the  parties.  The  neglect,  for  aught  that  appeared,  was  attrib- 
utable to  the  arbitrators,  and  not  to  the  parties.  No  action, 
therefore,  could  have  been  sustained  against  the  defendant  on 
the  bond  of  submission.  And  as  the  articles  contained  a  pen- 
alty, and  an  express  covenant  by  the  defendant  to  pay  the 
installment  for  which  the  action  was  brought,  the  plaintifib 
could  at  their  election  sue  for  either:  1  Chit.  PL  185.  Again, 
the  defendants  had  simply  denied  the  execution  of  the  bond, 
and  thereby  admitted  the  averment  in  declaration,  that  eight 
hundred  dollars  was  due  and  owing  to  the  plaintiffs  on  these 
articles.  After  an  admission  of  record  to  this  effect,  a  nonsuit, 
for  the  reason  urged,  would  have  been  somewhat  singular. 

The  exception  to  the  charge  was  too  general.  It  has  over  and 
again  been  held  that  a  party  can  take  nothing  by  a  general  ex- 
ception to  a  charge  containing  distinct  propositions,  unless  he  is 
prepared  to  roaiptain  that  each  of  them  is  erroneous,  and  to  his 
prejudice. 

The  defendants  at  the  trial  offered  to  prove  **  that  at  the  time 
of  taking  out  the  attachment  mentioned  in  the  pleadings,  and 
at  the  time  of  the  giving  of  the  bond  in  suit,  the  debtor, 
Brandegee,  was  not  a  non-resident  of  the  ciiy  of  New  York,  but 
a  resident.  That  he  had  been  absent  about  three  years,  in  at- 
tending a  lawstiit  at  New  Orleans,  and  returned  in  the  spring 
of  1848.''  The  judge  excluded  the  evidence  on  the  grounds:  1. 
That  the  offer  itself  showed  the  debtor  to  be  a  non-resident,  at 
the  time  when  the  attachment  issued,  within  the  spirit  of  the 
act;  2.  That  the  giving  of  the  bond  to  discharge  the  attach- 
ment prevented  him  from  showing  such  fact;  and  the  defendants 
excepted.  This  exception  presents  the  only  question  in  the 
cause  worthy  of  serious  consideration. 

The  ruling  of  the  judge  was  probably  correct,  for  the  reasons 
assigned  by  him.  In  the  Matter  of  Thompson^  1  Wend.  45,  the 
distinction  was  taken  between  the  residence  of  the  debtor  and 
his  domicile.  It  was  there  held  that  his  residence  might  be 
abroad,  within  the  spirit  of  the  statute,  which  was  intended  to 
give  a  remedy  to  creditors  whose  debtors  could  not  be  served 
with  process  while  his  domicile  continued  in  this  state.  In 
IVost  V.  Briabin,  19  Wend.  14  [32  Am.  Dec.  423],  it  was  said,  in 
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a  case  like  the  present^  that  actual  residence^  without  regard  to 
the  domicile  of  the  defendant,  was  within  the  contemplation  of 
the  statute.  It  was  part  of  the  offer  of  the  defendants  to  prove 
that  the  debtor  left  this  state  in  November,  1844,  and  returned 
in  the  spring  of  1848,  and  that  this  absence  of  three  years  and 
a  half  was  necessary  to  accomplish  the  business  in  which  he 
was  engaged.  He  was  therefore  a  non-resident  when  the  at- 
tachment was  issued,  within  these  decisions,  although  domiciled 
in  New  York. 

Again,  the  defendant  was  concluded  by  his  bond  from  alleg- 
ing his  residence  in  this  state  in  this  action.  The  fact  of  resi- 
dence must,  from  its  nature,  be  peculiarly  within  the  knowledge 
of  the  debtor.  He  knows  what  the  creditor  can  only  infer  from 
circumstances.  The  fact  itself  is  not  jurisdictional,  although 
competent  proof  of  that  fact  is:  2  B.  S.  8,  sees.  4,  5.  This 
makes  the  distinction  between  this  case  and  the  one  in  6  Cow. 
136,  and  the  authorities  there  cited.  Here  the  preliminaiy  pro- 
ceedings were  regular,  as  the  defendants  themselves  assume. 
The  officer,  therefore,  acquired  jurisdiction  to  issue  the  warrant, 
and  the  property  of  the  debtor  was  rightfully  in  the  custody  of 
the  law,  when  the  bond  was  executed  as  a  means  of  discharging 
the  attachment,  under  the  fifty-fifth  and  fifty-sixth  sections  of  the 
statute.  In  Kanouse  v.  Vormedy,  8  Denio,  669,  the  question 
was  as  to  the  residence  of  the  creditor,  and  it  was  held,  in  a  case 
like  the  present,  that  the  bond  was  prima  facie  evidence  of  the 
regularity  of  the  proceedings:  See  Bing  v.  Oibbs,  26  Wend.  510; 
Staples  V.  FairchUd,  3  N.  Y.  41. 

Again,  by  sections  44,  45,  and  46  of  the  statute,  a  mode  is 
provided  an  which  this  question  of  non-residence  can  be  sum- 
marily tried,  upon  the  application  of  the  debtor  and  the  execu- 
tion of  a  bond  for  costs.  If  the  determination  is  in  favor  of  the 
debtor,  all  the  proceedings  under  the  attachment  are  terminated: 
Sec.  48.  He  has  therefore  two  remedies  for  the  release  of  his 
property:  one  by  contesting  the  fact  of  his  non-residence  when 
the  warrant  issued;  the  other  by  giving  a  bond  to  pay  such 
judgment  as  shall  be  subsequently  recovered  by  the  creditor  in 
due  course  of  law.  When  he  elects  the  latter  remedy,  he  ought 
not  to  raise  the  issue  which  he  has  voluntarily  declined,  in  a 
defense  to  a  suit  brought  for  an  entirely  different  purpose,  and 
thereby  deprive  the  creditor  of  his  security  for  costs,  to  which 
he  would  have  been  entitled  had  the  application  for  a  trial  been 
made  as  provided  by  the  statute. 

Judgment  affirmed. 
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AaBUMXirr  to  Abbitbatb  doks  not  Oust  Conxm  of  their  joriadictiont 
AlUgre  ▼.  Maryland  Itu.  Co,,  14  Am.  Deo.  289,  and  note  disoussing  the  sub- 
ject. Such  an  agreement  wUl  not  be  enforced  at  law  or  in  equity  as  being 
against  public  policy:  Smiih  v.  CompUm,  20  Barb.  267;  Healh  v.  New  York 
Odd  Exehanffe,  38  How.  Pr.  170;  S.  C,  7  Abb.  Pr.,  N.  S.,  256,  citing  the 
principal  case.  A  provision  in  an  insurance  policy  for  the  arbitration  of  dis- 
putes under  it  is  held  to  be  void,  because  it  tends  to  oust  the  courts  of  their 
jurisdiction:  Bcbinson  v.  George$  Ina.  Co.,  35  Am.  Dec  239.  So  it  is  held^ 
in  Troa  v.  City  Ins,  Co,,  1  Cliff.  439,  citing  Boggart  v.  Morgan^  that  a  by- 
law of  an  insurance  company  providing  for  arbitration  respecting  losses  is 
▼old.  Certainly  where  a  policy  proyides  for  arbitration  as  to  the  amount  of 
a  loss  it  will  be  no  bar  to  an  action  in  which  the  entire  liability  is  denied: 
Lasher  v.  Northwestern  Nat,  Ins.  Co,,  18  Hun,  100;  S.  C,  67  How.  Pr.  224. 
And  generally,  a  provision  in  a  building  contract,  or  other  contract,  for  the 
arbitration  of  all  questions  arising  respecting  the  value  of  work  or  the  like, 
is  held  to  be  no  bar  to  an  action:  Hart  t.  Laumetn,  29  Barb.  419;  Sinclair  v. 
TaUmadge,  35  Id.  607;  Doyle  v.  ffalpin,  l  Jones  &  S.  369;  Binsse  v.  Pa»g% 
1  Abb.  App.  Dec.  144;  S.  C,  1  Keyea,  91;  Hurst  v.  Litchfield,  39  N.  Y.  377. 
380 — all  approving  the  principal  case.  But  in  Delatoare  and  Hudson  Canat 
Co.  V.  Pennsylvania  Coai  Co.,  50  Id.  250, 265,  266,  where  a  canal  company  en- 
tered into  an  agreement  to  allow  a  coal  company  to  use  its  canal  for  the  trans- 
portation of  coal  at  a  toll  of  so  much  per  ton,  the  agreement  providing  that 
in  case  of  an  enlargement  of  the  canai  an  additional  toll,  equal  to  one  hall 
the  reduction  in  cost  of  transportation  per  ^n  produced  by  the  enlargement, 
should  be  paid,  and  that  in  case  of  disagreement  as  to  the  amount  of  the 
whole  reduction,  and  of  that  part  of  it  produced  by  the  enlargement,  the 
matter  should  be  left  to  arbitration,  it  was  held  that  the  stipulation  for  arbi- 
tration was  valid,  and  that  the  canal  company  could  not  sue  for  any  addi- 
tional toll  until  the  rate  was  established  pursuant  to  the  agreement,  distin- 
guishing the  principal  case  as  belonging  to  a  different  class.  Allen,  J.,  deliv- 
ering the  opinion,  said:  **The  distinction  between  the  two  classes  of  cases  is 
marked  and  well  defined:  in  one  class  the  parties  undertake,  by  an  inde- 
pendent covenant  or  agreement,  to  provide  for  an  adjustment  and  settlement 
of  all  disputes  and  differences  by  arbitration,  to  the  exclusion  of  the  courts; 
and  in  the  other  they  merely,  by  the  same  agreement  which  creates  the  lia- 
bility and  gives  the  right,  qualify  the  right  by  providing  that  before  a  right 
of  action  shall  accrue  certain  facts  shall  be  determined,  or  amounts  and  values 
ascertained,  and  this  is  made  a  condition  precedent,  either  in  terms  or  by 
necessary  implication." 

Whese  Akbitbatobs  to  Whom  Dispute  is  Refebred  can  not  Agree, 
either  to  any  decision  of  the  dispute  or  in  the  choice  of  an  umpire,  without 
any  fault  of  the  parties,  suit  may  be  brought  on  the  original  cause  of  action: 
Rt/ormed  Dutch  Church  v.  Parkhurst,  4  Duer,  496;  so  where  a  void  award 
is  made:  Morton  v.  Cameron,  3  Robt.  191,  both  citing  the  principal  case. 

General  Exception  to  Charge  Containing  Several  Distinct  Propo- 
sitions must  be  disregarded  unless  all  the  propositions  are  erroneous:  Jolly  v. 
Terre  Haute  etc.  Co.,  9  Ind.  424;  Aurora  v.  Cobb,  21  Id.  515;  McBumey  v. 
CuUer,  18  Barb.  211;  Magte  v.  Badger,  30  Id.  264;  S.  C.  in  court  of  appeals, 
34  N.  Y.  248;  May(yr  etc.  of  New  York  v.  Hamilton  Fire  Ins.  Co.,  10  Boew. 
554;  French  v.  White,  5  Duer,  257;  CogKUm  v.  Dinsmore,  35  How.  Pr.  419; 
S.  C,  1  Abb.  App.  Dec.  377;  Hayden  v.  De  Mets,  2  Jones  &  S.  346;  S.  C.  in 
«onrt  of  appeals,  53  K.  Y.  430;  Kluendier  v.  Lynch,  2  Abb.  App.  Dec  546;  S.  C, 
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4  Keyes,  864;  Chamberlain  v.  PraU,  33  N.  Y.  62;  Waish  ▼.  Kell^,  40  Id.  558 
—all  citing  the  prinoipal  case  with  approval.  See  also  Carskadden  v.  Poor- 
man,  36  Am.  Dec.  145,  to  the  point  that  a  general  assignment  of  error  in  a 
charge  will  be  disregarded.  Upon  the  same  principle  above  laid  down,  where 
a  reqnest  to  charge  the  jury  includes  several  distinct  propositions,  if  any  one 
of  them  is  erroneous  the  court  may  refuse  the  request:  Ingkbright  v.  //am- 
mond,  53  Id.  430,  and  note;  Bowman  v.  TtaU,  35  Id.  562;  Wright  v.  Paige. 
36  Barb.  443;  S.  C,  in  court  of  appeals,  3  Keyes,.  586.  So  a  request  to  sub- 
mit  facts  to  the  jury,  if  too  geueral,  will  be  disallowed:  Taylor  v.  Atlantic 
MiU.  Ins.  Co,,  9  Bosw.  388;  WincheU  v.  Hicks,  18  N.  Y.  565.  A  general  objec- 
tion to  a  question,  part  of  which  iis  competent,  may,  upon  analogous  princi- 
pies,  be  overruled,  for  the  court  is  not  bound  to  segregate  the  good  from  the 
bad:  DonntU  v.  Jones,  48  Am.  Dec.  69. 

DisTiNcrnoN  bstwksn  *< Rbsidbncs'*  and  "Domicile:"  See  the  note  to 
Frost  V.  Byisbin,  32  Am.  Dec.  427,  discussing  this  subject.  As  to  what  does 
or  does  not  constitute  a  change  of  domicile,  see  Oravillon  v.  Richards,  33  Id. 
663;  Phillips  v.  KingfiM,  36  Id.  760;  Lowry  v.  Bradley,  39  Id.  142;  Lowry 
V.  Ertoin,  Id.  556;  HaH  v.  Lindsey,  43  Id.  597;  Clark  v.  Whitaker,  46  Id. 
837.  In  Mayor  etc.  qf  New  York  v.  Oenet,  4  Hun,  487,  489,  it  is  said  that 
"domicile"  is  one's  habitation  fixed  in  any  place  with  the  intention  of  always 
remaining  there,  while  "residence"  is  more  temporary  in  character.  In  that 
case  it  was  held,  approving  Haggart  v.  Morgan,  that  where  a  citizen  of  New 
York,  having  been  convicted  of  obtaining  money  by  false  pretenses  from  the 
city,  escaped  before  sentence  and  could  not  be  found  by  diligent  search  for 
three  months,  he  became  a  non-resident  within  the  meaning  of  the  attach- 
ment laws.  So  where  a  debtor,  domiciled  in  New  York,  went  to  China  to 
take  charge  of  a  certain  business  and  remained  absent  over  two  years:  Bur" 
rill  V.  JeweU,  2  Robt.  701.  In  Collins  v.  Campbell,  9  flow.  Pr.  521,  the  prin- 
cipal case  is  cited  to  the  point  that  a  man  may  change  his  residence  without 
changing  his  domicile,  but  it  is  held  that  to  constitute  one' a  "non-resident,** 
within  the  meaning  of  the  statute  relating  to  pablicatiou  of  summons,  some- 
thing more  than  a  transient  visit  to  another  state  is  necessary;  that  there 
must  be  a  determination  to  make  such  other  state  his  home,  at  least  tempo- 
rarily. In  Culbertson  v.  Board  of  Commissionert  of  Floyd  Co.,  52  Ind.  361, 
370,  the  principal  case  was  cited  as  to  what  constitutes  domicile,  but  it  was 
held  that  where  one  domiciled  in  Indiana  went  to  Europe  with  his  family 
with  intent  to  be  absent  for  an  indefinite  time,  but  expecting  ultimately  to 
return  to  Indiana,  and  did  return  in  about  two  years,  he  was  during  his  ab- 
sence "residing  wichin  this  state,"  within  the  meaning  of  the  Indiana  tax 
laws.  The  principal  case  was  cited  in  ChaJne  v.  Wilson,  16  How.  Pr.  559,  as 
countenancing  the  doctrine  tliat,  under  the  attachment  law,  the  question  of 
non-residence  depends  on  the  fact  of  merely  abiding  in  a  place  for  some  time, 
irrespective  of  the  true  domicile,  but  was  held  not  to  control  the  case  at  bar, 
because  in  that  case  there  was  no  intention  to  change  the  abode  even  tem- 
porarily, there  being  nothing  more  than  a  mere  sojourn  for  business  purposes. 
Enlistment  in  the  United  States  volunteer  service  and  absence  on  military 
duty  was  held,  in  TibbiUs  v.  Toumsend,  15  Abb.  Pr.  221,  223,  not  to  consti- 
tute one  a  non-resident,  under  the  attachment  laws,  distinguishing  the  prin- 
cipal case  as  going  principally  on  the  ground  that  the  defendants  were  con- 
cluded by  their  bond,  and  because,  in  the  case  at  bar,  there  was  no  actual 
residence  anywhere  away  from  the  defendant's  domicile.  In  Houghton  v. 
Aidt,  16  How.  Pr.  77,  80,  82,  83,  the  principal  case  was  explained,  and  held 
not  to  be  a  binding  authority  as  to  the  distinction  between  domicile  and  reai- 
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^ence,  becanae  there  wm  no  poeitiye  opinion  of  the  court  on  that  pointy  and 
because  the  case  went  chiefly  on  the  ground  that  the  defendants  were  es- 
topped by  their  bond,  and  it  was  held  that  residence,  under  the  attachment 
laws,  means  substantially  the  same  as  domicile.  In  Bell  v.  Pierce^  51  K.  Y. 
17,  it  is  held,  citing  Haggart  ▼.  Morgan^  that  to  establish  a  residence  requiros 
a  less  permanent  abode  than  to  give  a  domicile,  or  even  to  create  an  inhab- 
itance. 

Recital  dt  Bono  fob  Rblkase  or  Attachmxiit  or  Ibsuangb  op 
Attachment  is  sufficient  proof  of  that  fact  in  an  action  on  the  bond:  Okridai 
V.  Kelly,  88  N.  T.  203,  citing  Haggart  v.  Morgan, 

iBBxouLAitiTT  IN  Takino  Bond  FOB  DiscHABOS  or  DsiBifBAirT  from 
arrest  can  not  be  taken  advantage  of  collaterally  in  sn  action  on  the  bond: 
BoHwick  ▼.  Ooetul,  57  N.  T.  684,  both  citing  the  principal  case. 


Young  v.  Daee. 

(6  New  Yoxk  (1  Scldxm)  ,  468.] 

Pabol  Lease  fob  Ysab  to  Commence  in  Futttbo  is  Good  under  the  New 
York  statute  of  frauds,  2  R.  S.,  p.  134,  sec.  6,  and  p.  135,  sec.  8,  which 
requires  a  memorandum  in  writing  of  any  grant  of  an  interest  in  lands 
other  than  leases  for  a  term  not  exceeding  one  year,  and  of  any  contract 
for  the  leasing  for  a  longer  period  than  one  year  of  any  lands. 

CoNTBACTS  Respecting  Realty  abe  not  within  Sechon  as  to  Con- 
tbacts  not  to  be  Pebtobmed  in  Yeab  in  the  statute  of  frauds. 

Appeal  from  a  judgment  afiirming  a  decision  refusing  to 
remove  a  tenant  alleged  to  be  holding  over  after  expiration  of 
his  term.  Young,  as  landlord,  obtained  a  summons  from  a 
couniy  judge  to  dispossess  Dake  from  a  store  which  he  was 
occupying  as  tenant  of  Young.  The  tenant  defended  the  pro- 
ceeding on  evidence  that  during  the  previous  year  of  the  tenancy 
the  parties  had  agreed  that  he  should  have  the  store  for  another 
year  on  the  same  terms.  This  agreement  of  renewal,  however , 
was  not  in  writing;  and  the  contention  on  behalf  of  the  land- 
lord was  that  a  parol  agreement  of  letting  for  a  year  must 
commence  immediately  to  be  valid.  The  couniy  judge,  how- 
ever, held  that  such  an  agreement  might  commence  in  future, 
and  judgment  was  rendered  in  favor  of  the  tenant,  which  the 
supreme  court  affirmed,  holding  (in  an  opinion  by  Justice  Paige, 
not  reported)  that  the  language  of  2  E.  S.  134,  sec.  6,  and  135, 
sec.  8,  showed  an  intention  to  change  the  previous  law  so  as  ta 
allow  parol  leases  for  one  year,  though  commencing  in  fuJhuro. 
The  landlord  appealed.     The  cause  was  submitted  on  points. 

W.  L.  F.  Warreriy  for  the  appellant. 

WUliam  L.  Avery ^  for  the  respondent. 


Dec.  1851.]  TouNO  v.  Dake.  367 

£7  Court,  McCouK,  J.  The  importance  of  this  case  is  owing 
chiefly  to  the  fact  that  the  judgment  of  the  supreme  court  in 
the  fourth  district,  on  the  opinion  of  Mr.  Justice  Paige,  which 
is  appealed  from,  and  a  judgment  in  the  fifth  district,  in  Cros- 
well  Y.  Crane,  7  Barb.  192,  on  the  opinion  of  Allen,  J.,  upon 
precisely  the  same  question,  are  directly  in  conflict  with  each 
other.  That  question  is  simply  this,  whether  a  parol  agreement 
to  let  or  demise  a  house  or  other  real  estate,  for  the  term  of 
one  year,  to  commence  in  /uturo,  is  valid  in  law. 

There  are  two  sections  of  our  present  statute  concerning 
"  fraudulent  conyeyances  and  contracts  relative  to  lands,"  which 
bear  upon  the  question,  and  by  which  it  must  be  determined. 
These  are  sections  6  and  8,  2  B.  S.  134.  The  first  of  these  sec- 
tions relates  to  the  manner  of  creating  an  estate  or  interest  in 
land,  and  of  assigning  it,  etc.  The  other  prescribes  the  requi- 
sites of  a  valid  contract  for  the  sale  of  lands  or  of  any  interest 
in  lands;  and  both,  byway  of  exception,  leave  '' leases  for  a 
term  not  exceeding  one  year,"  and  "  contracts  for  the  leasing 
for  a  period  not  longer  than  one  year,"  unaffected  by  the  for- 
malities and  requisites  therein  prescribed. 

It  follows,  therefore,  that  a  lease  ''for  a  term  not  exceeding 
one  year,"  and  a  contract  for  ''a  lease  or  letting  for  a  period 
not  longer  than  one  year,"  are  valid,  though  made  by  parol; 
but  the  question  is,  whether  the  lease  or  contract,  in  order  to 
be  thus  valid,  must  be  confined  to  one  year  from  the  time  of 
granting  or  entering  into  it.  The  statute  does  not  say  so. 
There  is  no  word  or  expression  which  would  seem  to  attach  any 
such  qualification  or  condition  to  a  parol  lease,  or  con  tracts  of 
letting  for  a  year,  as  that  it  shall  commence  immediately,  and 
can  not  be  made  to  commence  at  some  future  day.  The  appel- 
lant nevertheless  insists,  and  the  reasoning  of  the  court  in 
Cro8weU  v.  Crane  is  to  the  same  effect,  that  the  words  ''from 
the  making  thereof"  are  to  be  supplied,  so  that  these  sections 
of  the  revised  statutes  must  be  understood  as  having  the  same 
qualification  in  that  respect  which  existed  in  the  old  statute 
allowing  parol  leases  and  parol  contracts  for  leases  not  exceed- 
ing three  years. 

It  appears  that  the  revisers  did  not  purpose  to  make  any  alter- 
ation of  the  old  law  in  respect  to  leases  and  contracts  for  leases 
by  parol,  but  prepared  the  sections  limiting  their  term  or  dura- 
tion to  three  years  "from  the  making  thereof,"  as  in  the  then 
existing  statute;  and  in  that  form  and  with  a  view  to  a  re-euact- 
ment,  submitted  the  sections  6  and  8  to  the  legislature.    The 
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appellant's  counsel  supposes  that  Mr.  Justice  Paige  was  mis- 
taken in  saying  that  the  legislature  struck  out  the  words  "  from 
the  making  thereof/'  whereas  those  words  were  dropped  or 
stricken  out  by  the  revisers.  The  counsel  has  been  misled  on 
this  subject.  The  revisers'  original  reports,  as  printed  for  the 
use  of  the  legislature,  show  that  they  prepared  the  sixth  section 
for  adoption,  allowing  of  parol  leases  for  three  years,  with  the 
explanatory  words  ' '  from  the  making  thereof."  Whatever  alter- 
ation it  tmderwent,  therefore,  was  an  alteration  by  way  of 
amendment  in  the  legislature.  The  term  of  three  years,  as  pro- 
posed, was  reduced  in  the  enactment  to  one  year,  and  the  words 
"  from  the  making  thereof"  were  entirely  omitted. 

Now  who  can  say,  or  can  have  a  right  to  say,  that  when  those 
alterations  and  amendments  were  made  in  the  law  the  legisla* 
ture  did  not  intend  to  dispense  entirely  with  the  qualification 
which  the  latter  words  would  seem  to  import  ? 

It  appears  to  me  a  much  more  rational  supposition  that  the 
legislature  did  so  intend  than  that  they  did  not;  for  if  the 
object  had  been  merely  to  substitute  one  year  for  three  years, 
and  to  make  no  other  alteration  in  the  principle  of  the  law,  they 
would  have  permitted  the  other  words  to  remain.  Those  words 
were  there  already,  and  they  were  just  as  appropriate  to  the 
term  of  one  year  as  to  three  years.  They  were  not  the  less 
required  to  explain  and  limit  the  commencement  of  the  term 
and  duration  of  the  lease  in  the  one  case  than  in  the  other,  pro- 
vided it  was  the  intention  that  contracting  parties  should  stiU 
regard  it  as  the  law  that  their  verbal  contracts  and  leases  for  a 
j^Bx  must  not  be  made  to  commence  on  a  future  or  subsequent 
day.  Omitting  to  re-enact  those  words  when  the  term  of  a 
verbal  lease  was  reduced  to  one  year,  shows,  I  think,  very  con- 
clusively a  design  to  take  off  the  restrictions  they  were  calculated 
to  impose,  as  not  being  necessaiy  when  the  letting  should  be 
but  for  a  single  year. 

The  section  of  the  statute  now  under  consideration  appears  to 
me  not  to  come  within  the  rule  of  construction  adverted  to  in 
CrosweU  v.  Crane,  7  Barb.  192,  that  a  mere  change  of  phrase- 
ology in  the  revision  of  statutes  does  not  work  a  change  in  the 
law,  because,  I  think,  the  intention  of  the  legislature  in  thi0 
instance  to  change  the  law  is  too  apparent  to  admit  of  anj 
doubt,  from  the  circumstances  I  have  mentioned:  TherioA  v. 
UaH,  2  Hill  (N.  Y.),  380;  Qaffn^  v.  ColviU,  6  Id.  574. 

The  statute  then  threw  no  obstacle  in  the  way  of  a  parol 
Lease,  or  of  an  agreement  for  a  letting  for  a  year,  to  oommenot 
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infuturo;  and  there  is  nothing  in  the  common  law  to  prevent 
tt.  From  the  making  of  a  contract  or  lease,  to  take  effect  after- 
wards, a  present  interest  vests — an  irUerease  termini — though 
not  an  interest  in  possession  until  the  lessee  enters  upon  the 
|x>68e88ion:  2  Preston's  Shep.  Touch.  241,  267;  Whitney  v. 
Allaire,  1  N.  Y.  311. 

The  time  between  the  making  of  the  lease  and  its  commence- 
fnent  in  possession  is  no  part  of  the  term  granted  by  it.  The 
term  is  that  x>eriod  which  is  granted  for  the  lessee  or  tenant  to 
occupy  and  have  possession  of  the  premises.  It  is  the  estate  or 
interest  which  he  has  in  the  land  itself  by  virtue  of  the  lease 
from  the  time  it  vests  in  possession.  When,  therefore,  our 
statute  speaks  of  a  lease  for  a  term  not  exceeding  one  year,  and 
of  a  contract  for  a  lease  for  a  period  not  longer  than  one  year, 
it  has  reference  to  the  time  for  the  tenant  to  possess  and  occupy 
the  premises,  and  does  not  include  any  previous  or  intermediate 
time.  A  lease,  therefore,  for  the  term  of  one  year  may  as  well 
be  made  to  commence  at  a  future  day  as  at  the  day  of  making 
it;  if  it  should  not  expire  until  two  years  from  the  time  it  was 
made,  it  might  still  be  a  lease  only  for  one  year. 

Another  point  has  been  presented  by  the  appellant,  viz.,  that 
there  was  an  agreement,  not  in  writing,  which,  by  its  terms, 
was  not  to  be  performed  within  a  year  from  the  making  thereof, 
and  therefore  it  was  void:  2  B.  S.  135,  sec.  2,  subd.  1. 

The  agreement  in  question  took  place  on  the  eleventh  of  Sep- 
tember, 1848,  by  which  the  defendant  was  to  hold  and  occupy 
the  premises  for  a  year,  to  commence  on  the  first  of  April,  1849. 

In  Cro9weU  v.  Crane,  ssupra,  the  court  appears  to  have  consid- 
•ered  that  the  above  provision  of  the  statute  also  applied  to  such 
cases,  and  was  fatal  to  this  agreement. 

That  provision  of  the  statute  is  a  part  of  title  2  of  the  stat- 
ute to  prevent  frauds  in  conveyances  and  contracts;  and  the 
whole  of  that  title  and  all  its  provisions  has  reference  only  to 
''*  fraudulent  conveyances  and  contracts  relative  to  goods,  chat- 
tels, and  things  in  action."  It  is  very  obvious  that  none  of  its 
provisions  have  any  application  to  or  effect  upon  contracts  or 
agreements  concerning  lands  or  interest  in  lands.  The  first 
title  of  the  statute  performs  that  office;  the  second  title  applies 
to  contracts  and  transactions  affecting  personal  property  only. 
The  learned  court  of  the  fifth  district  must  have  overlooked  this 
fact  when  that  part  of  the  opinion  was  adopted  which  supposes 
that  the  agreement  or  lease  in  question  came  within  its  provisions. 

Judgment  affirmed. 
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Pabol  Lbasb  fob  a  Ybab,  €k>MMKirciNO  IK  FiTTUBO,  18  Talid  under  the 
itatote  of  fnudi:  Alien  t.  DcoBn,  6  Boew.  6;  Dfan  v.  Ro^tiUr,  1  Hilt.  421;  Becat 
T.  FluUf  04  N.  T.  620t  citing  the  principal  case. 

SsonoH  or  Statutb  or  Fsauso  BBsraoriKa  Coktbacxs  '*  kot  to  bb  Pbb- 
VOBMED  within  a  year"  doee  not  apply  to  contracts  oonoeming  lands  or  any 
interest  therein:  FaU  v.  Bazdrigg,  45  Ind.  686;  BaUOKUik  t.  WaUse,  81  Id. 
412;  Masom  ▼.  Bredin,  9  Abb.  Pr.,  N.  S.,  432;  S.  C,  40  How.  Pr.  441;  2 
Sweeny,  882;  Seeder  t.  Sa^n^  6  Hun»  664^  all  citing  Toumg  ▼.  Daibe. 
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fire  insnranoe,  is  not  shown  by  proof  that  facts  material  to  the  risk,  which 
were  known  to  the  insured  when  he  applied  for  the  policy,  were  not  dis- 
closed by  him. 

Afflioant  roB  Insitbancb  Answbbiko  Fbakxlt  and  Tbuthfullt  All 
Questions  put  to  him  as  to  the  situation  and  exposures  of  the  buildings 
to  be  insured  discharges  his  duty,  if  there  be  no  fraud. 

OmasioN  BT  Insubxd  to  Mention  All  Buildinqs  within  Ten  Bods,  in 
answer  to  a  question  in  the  form  of  application  furnished  by  the  company 
as  follows:  '*How  bounded,  and  the  distance  from  other  buildings,  if 
less  than  ten  rods,  aod  for  what  purpose  occupied,  and  by  whom  ?  "  is  no 
defense  to  an  action  on  the  policy  where  the  insured  mentioned  the 
"nearest"  buildings  in  each  direction,  and  plainly  showed  that  he  an- 
swered the  question  as  he  understood  it,  and  the  answer  was  accepted 
as  sufficient  at  the  time. 

Ebxction  or  New  Building  bt  Assubbd  Adjoining  Insubed  Building, 
if  no  injury  actually  results,  and  there  is  no  provision  in  the  contract 
against  it,  does  not  vitiate  the  policy;  so,  though  the  insured  intended 
to  erect  such  new  building  when  the  insurance  was  effected,  and  not 
being  asked,  said  nothing  about  it. 

pBOzncATX  Causb  of  Loss  Only  is  Rboabded  both  in  fire  and  in  marine 
insurance. 

Nbolioencb  of  Tenant  Ocwufting  Insubed  Buildingb,  although  the 
Cause  of  Fibe,  is  not  a  defense  to  an  action  by  the  owner  and  Isndlord 
on  the  policy;  to  secure  indemnity  against  consequences  of  negligence  ia 
one  of  the  objects  of  insuring. 

Condition  in  Policy  that  It  should  be  Void  while  Building  Afpbo- 
fbiated  to  Hazabdous  Vocations  specified,  held  not  violated  by  a 
merely  temporary  exercise  of  one  of  the  prohibited  trades  in  the  building. 

Appeal  from  a  judgment  of  the  supreme  court.  The  action  waa 
asaumpsU  on  a  policy  of  insurance.  On  a  former  trial,  when  the 
defense  was  founded  on  alleged  misrepresentations  in  the  appli- 
cation^  the  company  preTailed,  but  the  court  of  appeals  reyersecl 
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the  judgment,  and  ordered  a  new  trial:  See  2  N.  Y.  43.  Ou 
the  second  trial,  after  the  plaintiff  had  rested,  the  company  re* 
newed  the  offer  to  prove  misrepresentations,  and  also  offered  to 
proYe  that  the  fire  was  caused  by  gross  negligence  of  the  tenant 
of  the  insured  occupying  it  at  the  time.  The  judge  excluded 
both  grounds  of  defense,  and  plaintiff  had  a  Terdict.  On  appeal 
from  the  judgment  in  his  favor,  the  general  term  sustained  the- 
rulings,  in  an  opinion  not  reported,  following  the  former  decis- 
ion of  the  court  of  appeals  as  to  the  defense  of  misrepresenta- 
tions, and  holding  as  to  the  charge  of  negligence  that  it  waa 
no  ground  or  defense.    The  company  appealed. 

WiUiam  J.  S<mgh,  for  the  appellants. 

Duane  Brown,  for  the  respondents. 

By  Court,  Jewett,  J.  The  action  in  this  case  was  brought  in 
the  court  below  upon  a  policy  of  insurance  against  fire.  The* 
property  insured  was  a  dwelling  or  tayern  house,  a  store,  and  a 
bam  and  shed  adjoining  the  store,  situated  in  the  Tillage  of 
Durhamville,  town  of  Verona,  in  the  county  of  Oneida,  and  on 
the  north  side  of  the  Erie  canal.  The  insurance  was  for  fiye> 
years,  from  the  twelfth  of  March,  1838.  The  property  insured 
was  consumed  by  fire  on  the  twenty-fifth  day  of  August,  1840, 
of  which  notice  was  giren  to  the  defendants,  as  required  by  tiny 
terms  of  the  policy.  The  policy  refers  to  the  plaintiffs'  appli- 
cation for  insurance  *'  for  a  more  particular  description  "  of  the 
property  insured,  and  as  ''  forming  a  part  of  this  policy,"  and 
thus  by  express  words  was  made  part  of  the  contract:  BurriU 
T.  The  Saratoga  County  Mutual  Insurance  Co.,  5  Hill,  188  [40 
Am.  Dec.  345] ;  Jennings  t.  The  CJienango  County  Mviual  Insur^ 
ance  Co.,  2  Denio,  75. 

The  plaintiffs  were  required  by  the  form  of  the  application 
with  which  they  were  furnished  to  state,  first,  where  the  prop- 
erly which  they  proposed  to  have  insured  was  situated;  second, 
''how  bounded,  and  the  distance  from  other  buildings,  if 
less  than  ten  rods,  and  for  what  purpose  occupied,  and  by 
whom?" 

To  the  first  question  they  answered:  **  Situated  in  the  Tillage 
of  DurhamyiUe,  town  of  Yerona,  in  the  county  of  Oneida,  and 
on  the  north  side  of  the  Erie  canal."  To  the  second,  that ''  the 
nearest  building  east  is  the  dwelling-house  occupied  by 
Charles  Egglestou,  which  is  about  forty-eight  feet.  On  the 
north,  and  about  five  rods  distance,  is  a  shop,  used  in  the  sea- 
son of  nayigation  of  the  canal  for  manufacturing  setting-poles* 
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and  on  the  west,  the  nearest  building  to  the  west  end  of  the 
bam  and  shed  is  the  dwelling-house  occupied  by  Benjamin 
Frasee,  which  is  about  fourteen  feet  distance.  The  tayem- 
stand  is  occupied,  at  present  by  Eliphalet  Sears.'' 

This  cause  has  been  tried  three  times  at  the  circuit.  On  the 
second  trial  it  was  proved,  among  other  things,  that  there  were 
several  other  buildings  within  ten  rods  of  the  insured  buildings, 
besides  those  specified  in  the  application  at  the  time  it  was 
made,  of  a  hazardous  character,  and  for  that  reason  the  plaintiffs 
were  nonsuited;  not,  however,  upon  the  ground  that  the  answer 
to  the  second  question  amounted  to  a  warranty  that  there  were 
no  other  buildings  than  those  stated  within  ten  rods  of  the 
building  insured;  but  upon  the  ground  that  it  amounted  to  the 
withholding  of  information  material  to  the  risk — ^which  was 
called  for  by  the  question  put.  A  motion  for  a  new  trial  was 
made  by  the  plaintiffs  in  this  court,  founded  upon  a  bill  of  ex- 
ceptions taken  at  the  trial,  when  it  was  held  that  the  answer  to 
the  question  contained  in  the  application,  ''  How  bounded,  and 
distance  from  other  buildings,  if  less  than  ten  rods?"  was  not  a 
warranty  that  there  were  no  other  buildings  than  those  specified 
within  the  distance  of  ten  rods  from  the  premises  insured.  That 
"  the  call  was  not  for  all  the  buildings  within  ten  rods  of  the 
applicants'  premises;  but  for  the  distance  of  those  premises  from 
other  buildings  in  any  direction,  if  less  than  ten  rods."  That 
the  plaintiffs  might  very  well  have  understood  that  the  informa- 
tion sought  of  them  by  this  question  was,  how  near  the  build- 
ings in  each  direction,  if  less  than  ten  rods,  approached  to  them; 
and  that  their  answer  showed  that  they  understood  the  call  in 
that  sense — as  it  stated  the  distance  of  their  tenements  from  the 
buildings  nearest  thereto  in  every  direction,  and  did  not  profess 
to  state  all  the  buildings  within  ten  rods.  That  the  term 
"  nearest,"  used  by  them,  implied  that  there  were  or  might  be 
other  buildings  more  remote,  but  within  the  range  of  ten  rods; 
and  that  the  acceptance  of  the  plaintiffs'  answer  in  the  form 
given,  by  the  insurance  company,  and  acting  upon  it  by  issuing 
the  policy,  showed  that  the  company  intended  by  their  interrog- 
atory to  ask  for  the  very  information  thus  obtained;  or  else . 
they  would  have  called  for  an  explanation  and  further  answer — 
as  they  must  have  seen  that  the  nearest  buildings  only  were 
given,  and  that  those  were  not  stated  to  be  the  only  buildings 
•within  ten  rods  of  the  premises  in  question;  but  virtually  dis- 
claimed that  the  buildings  specified  were  all  there  were  within 
the  distance  mentioned,  by  stating  them  to  be  the  nearest.    11 
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was  also  held  that  assuming  that  the  omission  to  state  or  de- 
scribe the  other  buildings  which  existed  within  the  ten  rods,  in 
the  application,  to  be  a  concealment  of  which  the  company  had 
a  right  to  avail  themselves  in  their  defense,  the  question  pre- 
sented, in  the  absence  of  a  warranty,  would  be  upon  the  materi- 
ality of  the  fact  concealed  to  the  risk,  and  that  that  question 
was  for  the  jury,  and  ought  to  have  been  submitted  to  them; 
and  that  therefore  the  ruUng  of  the  circuit  judge,  that  the 
plaintiffs'  right  to  recover  was  defeated  upon  the  ground  that 
the  fact  of  the  existence  of  buildings  within  ten  rods  of  the 
insured  buildings,  at  the  time  of  the  insurance,  not  mentioned 
or  described  in  the  plaintiffs'  application,  was  of  itself  conclu- 
sive against  their  recovery,  thereby  precluding  all  inquiiy  into 
the  materiality  of  the  omission  to  the  risk,  was  erroneous. 

That  decision  must  be  regarded  as  settling  the  question  that 
the  answer  to  the  interrogatory  in  the  application,  in  respect  to 
the  distance  of  the  insured  premises  from  other  buildings 
within  ter  rods,  did  not  amount  to  a  warranty  that  there  were 
no  other  buildings  within  ten  rods  than  those  mentioned  in  it. 
In  Jennings  v.  The  Chenango  County  Mutual  Insurance  Co.y  2 
Denio,  75,  where  the  application  and  conditions  of  insurance 
were  made  a  part  of  the  policy,  and  among  other  particulars, 
the  insured  was  required  by  the  conditions  of  insurance,  and  by 
the  form  of  the  application,  to  state  the  ''  relative  situation  [of 
the  grist  mill]  as  to  other  buildings,  distance  from  each,  if  less 
than  ten  rods" — and  the  answer  given  was  "  the  mill  is  bounded 
by  space  on  all  sides,"  there  being  a  large  bam  standing  within 
six  rods  of  the  mill,  it  was  held  to  be  a  warraniy  that  there  was 
no  building  within  ten  rods  of  the  mill,  which  the  existence  of 
the  bam  within  that  distance  falsified,  on  the  ground  that  the 
answer,  *^  that  the  mill  was  bounded  by  space  on  all  sides,"  was 
to  be  understood  and  taken  as  an  affirmance  that  there  was  no 
building  in  any  direction  within  ten  rods  of  the  mill.  Notwith- 
standing the  learned  judge,  in  delivering  the 'judgment  of  the 
court  in  this  cause  on  the  former  occasion,  was  unable  to  se« 
clearly  that  it  amounted  to  a  warranty,  I  still  think  that  it  did. 
I^^or  although  the  insured,  in  the  language  of  Mr.  Justice  Bron- 
son  in  BurrriU  v.  The  Saratoga  County  Mutual  Insurance  Com- 
pany, 5  Hill,  188  [40  Am.  Dec.  345],  did  not  in  terms  say  there 
was  no  building  within  ten  rods,  he  must  have  intended  that 
his  answer  should  be  received  and  understood  by  the  company 
as  affirming  that  fact;  and  as  the  answer  is  to  be  regarded  as 
parcel  of  the  contract,  I  could  not  resist  the  conclusion  that  the 
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insured  agreed  tliat  there  was  no  building  within  the  ten  rods. 
It  is,  as  a  general  rule,  true  that  a  writing  contains  all  that  may 
fairly  be  implied  from  it:  Potter  v.  The  Ontario  and  lAv.  Mutaai 
Ins.  Co.,  5  Hill,  147.  I  can  not  read  the  answer  to  the  ques- 
tion without  inferring  that  the  insured  meant  to  afSjm  that 
there  was  a  space  in  every  direction  from  the  mill  within  the 
range  of  ten  rods  without  any  building  upon  it — ^and  that  he 
intended  that  the  company  should  so  understand  it. 

I  agree  that  from  the  language  of  the  answer  to  the  question 
in  the  application  in  the  case  under  consideration,  it  can  not  be 
inferred  that  the  insured  intended  to  say,  or  be  understood  as 
saying,  that  there  were  no  other  buildings  within  ten  rods  than 
those  specified. 

The  implication  from  the  words  used  is  clearly  the  other  way — 
specifying  the  nearest  buildings  in  each  direction  within  the  ten 
rods  strongly  implied  that  there  were  other  buildings  not 
named  within  the  given  distance,  although  more  remote. 

The  defendants'  counsel  contended  at  the  trial,  as  he  has  on 
the  argument  here,  that  even  if  there  was  no  warranty,  the 
policy  was  void  because  the  insured  did  not  disclose  the  fact 
that  there  were  several  other  hazardous  buildings  standing 
within  ten  rods  of  the  buildings  offered  for  insurance,  besides 
those  which  the  insured  described  as  the  ''  nearest"  buildings, 
varying  materially  the  object  of  the  policy,  and  changing  the 
risk  understood  to  be  run.  That  omission,  it  is  insisted,  amounts 
to  a  concealment  fatal  to  the  contract. 

A  policy  of  insurance  is  a  contract,  and  is  to  be  governed  by 
the  same  principles  which  govern  other  contracts.  When  it  is 
said  to  be  a  contract  vberrimcB  fidei,  this  only  means  that  the 
good  faith,  which  is  the  basis  of  all  contracts,  is  more  especially 
required  in  that  species  of  contract  in  which  one  of  the  parties 
is  supposed  to  be  necessarily  less  acquainted  with  the  details  of 
the  subject  of  the  contract  than  the  other.  But  either  party 
may  be  innocently  silent  as  to  grounds  open  to  both  to  exercise 
their  judgment  upon,  for  in  such  a  case  the  maxim,  Aliud  est 
celare,  aliud  tacere,  applies. 

In  marine  insurance  the  insured  is  bound,  although  no  in- 
quiry be  made,  to  disclose  every  fact  material  to  the  risk  within 
his  knowledge.  And  although  the  same  general  principles  ap- 
ply to  the  contract  of  fire  insiirance,  yet  in  making  the  latter, 
there  being  no  fraud  practiced,  if  the  applicant  for  such  insur- 
ance make  a  true  and  full  answer  to  the  questions  put  to  him  by 
the  insurer,  in  respect  to  the  subject  of  insurance,  it  is  enough; 
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he  is  not  answerable  for  an  omission  to  mention  the  existence  of 
other  facts  about  "which  no  inquiry  is  made  of  him,  though  they 
may  turn  out  to  be  material  for  the  insurer  to  know  in  taking 
the  risk.  He  has  a  right  to  suppose  that  the  insurer,  in  making 
inquiries  in  respect  to  particular  facts,  deems  all  others  to  be 
immaterial  to  the  risk  to  be  taken,  or  that  he  takes  upon  him- 
self the  knowledge  or  waives  information  of  them:  Carter  v. 
Boehm,  3  Burr.  1905;  Comfoot  v.  Fawke,  6  Mee.  &  W.  858; 
WiUiams  ▼.  Bawlinson,  8  Bing.  77;  Broom's  Maxims,  358;  Bur^ 
ria  Y.  Tlie  Saratoga  Co.  Mut.  In8.  Co.,  5  Hill,  188  [40  Am.  Deo. 
345] ;  3  Kent's  Com.  372. 

And  so  if  an  insurer  enter  into  a  contract  of  insurance  against 
£re  without  making  any  inquiry  of  the  applicant  in  respect  to 
the  subject  of  insurance,  he  has  no  ground  for  complaint  if  the 
risk  turn  out  to  be  greater  than  he  anticipated,  unless,  indeed, 
the  insured  is  chargeable  with  some  misrepresentation  in  refer- 
ence to  the  nature  or  extent  of  the  risk. 

Hence  it  has  become  the  general  practice  of  insurers  against 
£re  to  guard  in  some  form  against  the  consequence  of  such 
matters  as  they  deem  material  'to  the  risk,  or  which  may  affect 
the  amount  of  premium  to  be  paid;  sometimes  by  conditions  or 
proposals  annexed  to  and  made  a  part  of  the  policy,  and  some- 
times by  requiring  the  applicant  to  disclose  certain  facts  in  a 
written  application  for  insurance,  making  it  a  part  of  the  con- 
tract. Experience  has,  as  I  think,  shown  that  the  provisions 
thus  adopted  have  proved  generally  sufficiently  strict  and  tech- 
nical to  insure  a  full  and  true  disclosure  of  aU  such  facts  as  in- 
surers have  thought  it  important  to  know;  and  where  the  in- 
sured has  complied  with  such  provisions,  I  see  no  ground  to 
make  him  responsible,  as  for  a  concealment  by  omitting  to  com- 
municate to  the  insurer  other  facts  and  circumstances  within 
his  knowledge  of  ordinary  occurrence,  although  material  to  the 
Tisk,  unless  they  have  been  withheld  with  an  intention  to  de- 
fraud, there  being  no  condition  in  the  policy  requiring  it. 

Holding,  therefore,  as  this  court  did,  on  the  former  occasion, 
that  the  answer  of  the  insured  to  the  interrogatory  contained  in 
the  application  in  relation  to  the  distance  of  the  buildings 
offered  for  insurance  from  other  buildings  was  an  apt  and  full 
disclosure  of  all  the  facts  asked  for,  stated  in  a  clear  and  intel- 
ligible manner,  in  the  sense  in  which  the  parties  understood  the 
•question,  puts  at  rest  the  question  again  raised  of  concealment, 
founded  upon  the  fact  that  there  were  other  buildings  within 
.the  ten  rods  not  mentioned. 
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On  the  trial  the  defendants  offered  to  show  that,  previously  to 
the  making  of  the  insurance,  the  plaintiffs  had  made  prepara- 
tions for  building  a  large  tavem-bam  on  the  premises;  that 
they  had  brought  upon  the  premises  some  materials  for  that 
purpose,  and  soon  after  the  insurance  was  effected  they  erected 
such  bam  in  the  rear,  and  nearly  adjoining  the  wood-house 
attached  to  the  tavern-house,  without  having  made  any  mention 
of  the  same  in  the  survey,  or  giving  any  notice  thereof  to  the 
company,  then,  or  at  any  time  afterwards,  and  that  the  defend- 
ants had  no  knowledge  of  the  erection  of  the  new  bam  until 
after  the  first  trial  of  this  cause.  The  evidence  being  objected 
to,  it  was  rejected  by  the  judge,  to  which  an  exception  was 
taken. 

It  is  insisted  that  the  omission  of  the  plaintiffs  to  communi- 
cate to  the  defendants  the  facts  so  offered  to  be  proved  relative 
to  their  preparation  and  intention  to  build  the  bam,  at  the  time 
of  making  the  contract,  amounted  to  a  concealment  of  facts 
material  to  the  risk,  and  thereby  rendered  the  policy  void  on 
the  ground  of  fraud. 

It  would  be  a  sufficient  answer  to  this  point  to  say,  that  there 
being  no  inquiry  made  of  the  plaintiffs  by  the  defendants  call- 
ing for  that  information,  nor  auy  evidence  to  show  that  the 
omission  was  intentional,  or  that  they  even  knew  or  suspected 
that  the  communication  of  such  facts  was  material  to  the  risk, 
and  especially  as  it  was  not  offered  to  be  shown  that  the  erec- 
tion of  the  barn  did  in  fact  increase  the  risk,  the  evidence  was 
properly  rejected.  There  is  no  provision  contained  in  the 
policy  or  proposals  annexed  prohibiting  the  insured  from  erect- 
ing any  new  building  upon  any  part  of  their  premises  contigu- 
ous to  the  buildings  insured;  and  I  am  not  able  to  discover  any 
legal  reason  why  they  might  not  do  so  without  affecting  their 
policy,  unless  some  injury  actually  residted  to  the  defendants 
from  such  act,  and  none  is  pretended  in  this  case. 

The  defendants  have,  by  the  terms  of  the  policy  and  proposals 
annexed,  guarded  against  an  increase  of  the  risk  by  any  altera- 
tion, either  in  the  buildings  insured  or  the  business  carried  on 
therein;  and  if  they  had  deemed  it  important,  they  might  have 
inserted  a  provision  prohibiting  the  erection  of  any  other  build- 
ing upon  the  adjacent  premises  of  the  insured  during  the  con- 
tinuance of  the  policy.  But  they  have  not  thought  proper  to 
do  so,  and  in  my  opinion  the  policy  is  not  affected  by  the  erec- 
tion of  the  bam,  as  the  defendants  proposed  to  show,  especially 

it  is  not  pretended  that  any  injury  resulted  from  it:  Stebbvrm 
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V.  TJie  Globe  Ins.  Co.,  2  Hall,  632;  Stetsm  v.  Mass.  Fire  Ins.  Co., 
4  Mass.  330  [3  Am.  Dec.  217]. 

It  was  offered  by  the  defendants  to  prove  substantiaUy  the 
truth  of  the  matter  set  up  in  their  notice  of  defense  annexed  to 
their  plea,  that  the  loss  happened  through  the  negligence  and 
carelessness  of  the  plaintiffs'  tenant,  in  possession  of  the  prem- 
ises, bj  making  and  continuing  a  fire  amongst  the  chips,  near 
and  under  the  wood-house  attached  to  and  forming  a  part  of 
the  tavern-house  and  premises,  for  two  or  three  days  and  nights 
in  succession,  immediately  preceding  the  day  on  which  the 
buildings  were  burned,  for  the  purpose  of  extracting  grease 
from  spoiled  meat;  and  also  that  at  this  time,  one  Stedman  was 
the  tenant,  who  was  a  grossly  careless  person.  This  evidence 
was  objected  to,  and  refused  by  the  judge,  to  which  an  excep- 
tion was  taken. 

There  is  no  clause  in  the  contract  prohibiting  a  change  of  the 
tenant  in  the  occupation  of  the  premises  at  the  time  it  was  made, 
during  the  continuance  of  the  policy;  nor  was  any  inquiry  made 
whether  a  change  of  tenant  was  contemplated.  The  question  put 
was,  **  For  what  purpose  occupied,  and  by  whom?"  and  it  was 
correctly  and  fully  answered,  that  the  premises  were  occupied  as  a 
tavern-stand ,  and  * '  at  present "  by  Eliphalet  Sears.  There  is  noth- 
ing indicating  that  Sears  would  or  should  continue  the  occupant 
during  the  continuance  of  the  insurance;  but  on  the  contrary, 
if  anything  may  be  implied,  it  may,  I  think,  be  implied  that  a 
change  of  tenants  might  be  made.  I  see  no  ground  to  hold  the 
policy  void  on  the  ground  of  a  change  of  tenants,  although  the 
first  was  careful  and  prudent  and  the  other  grossly  negligent. 
It  would  be  unreasonable  to  imply  that  the  defendants  entered 
into  the  contract  with  the  expectation  that  the  then  tenant  was 
to  continue  in  the  occupation  during  the  period  of  the  running 
of  the  policy,  in  the  absence  of  anything  of  that  sort  being  in- 
dicated by  the  application,  policy,  or  proposals. 

But  another  question  arises  upon  the  evidence  offered,  namely, 
whether  a  loss  occurring  from  the  gross  carelessness  and  neg- 
ligence of  the  insured,  his  servants,  or  others,  is  within  this 
policy.  There  can  be  no  doubt  that  one  of  the  objects  of 
insurance  against  fire  is  to  protect  the  insured  from  loss,  as 
well  against  his  own  negligence  as  that  of  his  servants  and 
others,  and  therefore  the  simple  fact  of  negligence  in  either, 
however  great  in  degree,  has  never  been  held  to  be  a  defense  in 
such  policy. 

The  rule  is  well  established,  not  only  in  the  English  but  in 
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the  general  American  insarance  law,  iihat  in  the  absence  of  all 
fraud,  the  proximate  cause  of  loss  only  is  to  be  looked  to; 
-and  the  same  rule  now  prevails  in  marine  insuance:  Waters  t. 
Merchants'  Louisville  Ins,  Co.,  11  Pet.  213;  Columbia  Ins.  Co, 
-of  Alexandria  v.  Lawrence,  10  Id.  607;  Delano  v.  The  Bedford 
Ins,  Co,,  10  Mass.  365  [6  Am.  Dec.  132];  Fatapsco  Ins,  Co,  v. 
<Joulter,  3  Pet.  222;  WiXHams  v.  Suffolk  Ins.  Co.,  3  Sumn.  276; 
<Jopeland  v.  N,  E,  Marine  Ins,  Co,,  2  Met.  432;  Shore  v.  BentaU, 
1  Bam.  &  Cress.  798,  note  6/  Busk  y.  Royal  Exchange  Assurance 
-Co.,  2  Bam.  &  Aid.  73;  Shaw  v.  Bobherds,  6  Ad.  &  El.  76;  3 
Kent's  Com.,  5th  ed.,  300,  note  e,  307,  note  e,  374,  note  b. 

Another  ground  of  defense  is,  that  the  insured  premises,  by 
the  acts  mentioned  of  the  tenant  in  possession,  were  thereby 
■appropriated,  applied,  or  used  to  or  for  the  piu*pose  of  carrying 
on  or  exercising  therein  a  trade,  business,  or  vocation  which, 
■according  to  the  conditions,  class  of  hazards,  or  rates  to  the 
policy  annexed  or  referred  to,  would  increase  the  hazard,  with- 
out the  consent  of  the  defendants  as  specified  in  the  policy, 
and  that  therefore  the  policy  ceased,  and  was  of  no  force  or 
-effect  at  the  time  of  the  fire. 

It  is  true  that  this  policy  is  subject  to  such  a  provision,  but  I 
<lo  not  think  that  the  evidence  proposed  would  tend  to  show 
«uch  an  appropriation  of  the  premises.  There  is  nothing  in  the 
conditions,  class  of  hazards,  or  rates  annexed  to  the  policy,  or 
referred  to,  indicating  that  the  extracting  of  grease,  in  the  man- 
ner that  it  was  offered  to  be  shown  that  the  tenant  did,  would 
increase  the  hazard,  though  it  probably  did;  and  it  could,  per- 
haps, very  easily  have  been  foreseen  that  it  would.  But  how« 
«ver  that  may  be,  there  is  no  ground  to  pretend  that  the  fire 
was  built  for  anything  beyond  a  temporary  purpose;  and  it  is 
clear  that  the  provision  named  only  points  at  a  permanent  alter- 
ation of  business.  There  is  no  claim  in  this  policy  which 
amounts  to  an  express  warranty  that  nothing,  at  any  time,  how- 
ever temporarily,  should  be  done  besides  the  keeping  of  a  tavern; 
«nd  there  are  no  facts,  nor  is  there  any  rule  of  legal  construc- 
tion ,  from  which  such  an  implied  warranty  can  be  raised :  Shaw  v. 
Bobherds,  6  Ad.  &  El.  75;  O'Niel  v.  The  Buffalo  Fire  Ins.  Co,,  3 
K.  Y.  123. 

Upon  the  whole,  I  am  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  that  it  should  be  affirmed. 

HuooLKSy  C.  J.,  and  Gbay,  Paiob,  and  Gabdinbb,  JJ..  coii* 
curred. 
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MuLZJiTT  and  McCoun,  JJ.,  gaye  no  opinion. 
Foot,  J.,  delivered  a  dissenting  opinion. 
Judgment  affirmed. 

COIVCXALMENT,     WBKN    FaTAL  TO    iKSURAirGX    POUCT,   AKD   WHSK    KOTt 

fiee  Burrilt  v.  Saratoga  etc,  In$,  Co.,  40  Am.  Dec.  345,  and  note.  See  par- 
ticularly, as  to  the  effect  of  concealment  or  miarepresentation  respecting  the 
tieamese  of  adjacent  buildings,  Denniion  v.  ThomasUm  etc  Ins,  Co.,  37  Id. 
42;  BurriU  v.  Saratoga  etc.  Ins,  Co.,  40  Id.  345;  Frost  v.  Saratoga  etc.  Ins, 
•Co.,  49  Id.  234,  and  notes.  Omission  to  state  facts  which  are  not  called  for, 
there  being  no  fraud,  is  not  a  fatal  concealment:  Burritt  v.  Saratoga  etc,  Ins. 
'Co,,  supra.  Where  the  insurers  propound '  interrogatories  to  the  assured 
respecting  the  risk,  he  has  a  right  to  suppose  that  if  they  omit  to  ask  con- 
-ceming  a  particular  fact,  they  deem  it  immaterial,  or  are  already  informed 
■about  it,  or  waiye  any  information  upon  the  subject:  Browning  v.  Home  Ins, 
Co.,  6  Daly,  524;  S.  C,  in  court  of  appeals,  71  N.  Y.  612;  S.  C,  27  Am.  Rep. 
$7;  Skort  v.  Home  Ins,  Co.,  90  N.  Y.  20.  But  if  information  is  asked  for  on 
A  certain  point,  it  is  fatal  to  withhold  it;  as  where  there  is  an  omission  to 
mention  all  buildings  within  a  certain  distance  as  required  by  an  interrog- 
■atory:  BurriU  v.  Saratoga  etc.  Ins,  Co.,  40  Am.  Dec.  345,  and  note.  And 
where  the  policy  provides  that  unoccupied  premises  most  be  insured  as  such 
•or  the  policy  will  be  void,  an  omission  to  state  that  the  insured  tenement  is 
unoccupied  is  fatal,  whether  there  is  any  interrogatory  on  that  point  or  not: 
WM8lum  V.  CUy  Fire  Ins,  Co.,  15  Wis.  142,  referring  to  the  principal  case  aa 
not  in  point.  Where  one  of  the  interrogatories  is,  "Are  there  any  other  mate- 
rial circumstances  ?"  and  the  assured  answers  in  the  negative,  it  is  merely  his 
opinion,  and  not  a  warranty:  Chase  v.  Hamilton  Mutual  Ins.  Co.,  22  Barb. 
-539,  citing  Oates  v.  Madison  etc.  Ins.  Co, 

Alterations  of  Insubkd  Pbbhisbs:  See  Stetson  v.  Massachusetts  JPlre 
Ins.  Co.,  3  Am.  Dec.  217;  Joliy  v.  Baltimore  etc  Soe.,  18  Id.  288;  Merriam 
V.  Middlfsex  etc.  Ins.  Co.,  32  Id.  252;  Houghton  v.  Manufacturers*  etc.  Ins. 
•Co.,  41  Id.  489,  and  notes.  In  Brueck  v.  Phoenix  Ins.  Co.,  21  Hun,  547,  il 
was  held,  citing  the  principal  case,  that  to  relieve  an  insurance  company  from 
liability  on  the  ground  of  a  change  of  risk  of  which  they  were  not  advised 
on  a  renewal  of  the  policy,  it  must  appear  that  there  was  a  change,  that  it 
increased  the  risk,  and  that  the  assured  knew  it  and  su]^pressed  the  fact,  or 
made  a  misrepresentation  concerning  it. 

Pboximats  and  not  Remotx  Causb  ov  Loss  is  Rboardxd  in  insurance 

•cases:  Ifatehe*  Ins.  Co.  y.  Stanton,  41  Am.  Deo.  592;  American  Ins.  Co.  ▼. 

Insiey,  47  Id.  509.     So  both  in  fire  and  in  marine  insurance:  Norwich  etc. 

Trantp,  Co,  v.  WesUm  Mass,  Ins.  Co.,  6  Blatchf.  252,  citing  the  principal 

•case. 

Nboligkncb  of  Assured,  his  Agents  or  Servants,  occasioning  a  loss  by  a 
|)eril  insured  against,  is  no  defense  to  an  action  either  on  a  fire  policy  or  on  a 
marine  policy  if  there  be  no  fraud  or  willfulness:  See  the  note  to  Hillier  v.  Al- 
ieyheny  etc  Ins,  Co.,  45  Am.  Dec.  660,  and  Henderson  v.  Western  etc.  Ins,  Co. ,  43 
Id.  1 76.  In  a  case  of  marine  insurance,  if  the  primary  cause  of  the  loss  was  the 
negligence  of  the  master  or  crew,  but  the  proximate  cause  was  a  peril  insured 
4igain8t,  the  insurer  is  liable:  American  Ins.  Co.  v.  Insiey,  47  Id.  009| 
Draper  v.  Commercial  Ins.  Co.,  4  Duer,  239,  citing  the  principal  case;  other- 
wise»  where  the  immediate  cause  of  the  loss  was  n^ligenoe  and  not  any  peril 
Am.  Daa  Tol.  LY— M 
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insured  against:  Kaicha  Ins.  Co,  v.  Stanton,  41  Am.  Deo.  692.  In  fire-in- 
soranoe  cases  also  the  insurer  is  liable  for  a  Iosa  hy  fire,  even  thoagh  the  fire 
was  oansed  by  the  negligence  of  the  assored,  oi  Lis  a^v-nrs.  \rithoat  fraad  or 
willfolness:  TUton  v.  HamUton  tlrt  In*.  Co.,  1  Bosw.  3in2;  U*BHm  v.  Com- 
mercial  Ins.  Co.^  6  Jones  ft  S.  626;  Matthews  v.  Howard  Ins.  Co.,  11  N.  Y. 
14,  all  citing  the  principal  case.  So  where  the  accident  arose  from  the  negli- 
gent use  of  a  fire  in  drying  the  plastering  of  a  room:  Trop  etc  Ins.  Co,  v. 
Carpenter,  4  Wis.  29;  or  in  compounding  chemical  snbstances  in  a  drag-shop: 
Brown  v.  Kings  Co.  etc  Ins.  Co.,  31  How.  Pr.  612.  Certainly  the  use  of  the 
premises  for  purposes  of  prostitution  or  other  immoral  or  illegal  use  will  not 
avoid  the*  policy  if  there  is  nothing  in  the  policy  forbidding  it:  Behltr  ▼.  Oer- 
man  Mut.  F,  Ins.  Co.,  68  Ind.  363.  Bven  the  intentional  firing  of  the  prem- 
ises by  an  agent  of  the  assured  is  no  defense,  it  seems,  if  the  agent  has  goods 
of  his  own  upon  the  premises  and  sets  the  fire  in  his  own  interest:  Henderson 
▼.  Western  etc  Ins.  Co.,  43  Am.  Dec  176.  The  same  rule  that  negligence  of 
the  assured  is  no  defense  to  an  action  on  a  policy  applies  to  accident  policies; 
as  where  one  holding  such  a  policy  is  injured  by  negligently  attempting  to 
jump  on  the  step  of  an  omnibus  while  in  motion:  ChampUn  v.  Railway  Pas^ 
senger  Ins.  Co.,  6  Lans.  71,  72.  In  all  these  cases  OcUes  v.  Madison  Co.  Mut, 
Ins.  Co.  is  cited  as  an  authority  upon  this  point. 

Thb  pbinoipal  cask  18  oiTBD  AUG  in  Eddy  St.  Fovndry  v.  Hampden  etc 
Ins.  Co.,  1  Clifil  306,  to  the  point  that  a  mere  reference  in  a  policy  to  a  rep- 
resentation of  the  assured  does  not  make  it  a  warranty;  and  in  Blumer  y. 
PhoTux  Ins.  Co.,  45  Wjb.  649,  to  the  point  that  the  courts  will  not  construe 
a  policy  so  as  to  create  a  continuing  warranty  unless  the  language  is  so  ex- 
plicit as  to  leave  no  room  for  any  other  construction. 
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16  New  TOBK  (1  Sbldbi).  687.] 
DbJVSRT  Ain>  AOCXFTANCB  OF  PaBT  OF  G0OD6  NebI)  NOT  BX  AT  TiMB  OF 

Salb  in  order  to  render  the  contract  valid  without  a  memorandum;  under 
the  statute  of  frauds  they  may  be  made  afterward. 

MXASURB    OF    DaHAOBS    IK   ACTION  AOAIKST  SbLLBR  FOB  FaILUBX  TO    Db- 

uvxB  Goods  Sold  Ib  the  difference  between  the  contract  price  and  the 
market  value  at  the  time  of  default. 

Right  of  Action  of  Butbr  fob  8blleb*s  Failubb  to  Delivxb  Pabt  of 
Goods  Sold  is  not  waived  by  the  parties  subsequently  contracting  anew 
for  a  sale  of  such  goods,  including  the  quantity  already  delivered. 
^BiGHT  OF  Action  Oncb  Vbsted  can  bb  Defeatbd  Oklt  by  Relxasb  or 
satisfaction. 

Failxtbb  to  Objbct  at  Timb  to  Rulino  Aduittino  TBsnMONT  Pbovis- 
lONALLY,  and  reserving  objection  to  its  competency  till  the  evidence  i» 
closed,  if  the  judge  ultimately  directs  the  jury  to  disregard  the  testi- 
mony, precludes  the  party  from  objecting  that  it  should  have  been  ex* 
duded  when  offered. 

Afpsal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
fulnre  to  deliver  goods  sold. 
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Samuel  Stevens,  for  the  appellant,  the  seller. 
Nicholas  Bill,  jun.,  for  the  respondent,  the  buyer. 

By  Court,  Paige,  J.  It  is  objected  on  the  part  of  the  defend- 
ant to  the  plaintiff's  recoveiy,  that  the  delivery  of  part  of  the 
malt  after  the  time  of  making  the  contract  did  not  take  it  out 
of  the  statute  of  frauds.  The  revised  statutes,  vol.  2,  p.  136,  sec.  3, 
provide  that  every  contract  for  the  sale  of  any  goods,  etc.,  for 
the  price  of  fLffy  dollars  or  more,  shall  be  void,  unless — 1.  A 
note  or  memorandum  of  the  contract  be  made  in  writing,  and 
subscribed  by  the  parties  to  be  charged  thereby;  or,  2.  Unless 
the  buyer  shall  accept  and  receive  part  of  the  goods,  etc. ;  or, 
8.  Unless  the  buyer  shaU  at  the  time  pay  some  part  of  the  pur- 
chase money.  If  part  payment  of  the  purchase  money  is  relied 
upon  to  except  the  contract  from  the  operation  of  the  statute, 
it  must  by  the  terms  of  the  statute  be  made  at  the  time  the  con- 
tract is  entered  into.  But  when  the  validity  of  the  contract  de- 
pends upon  the  acceptance  and  receipt  of  a  part  of  the  goods, 
the  statute  omits  to  require  the  acceptance  and  receipt  to  be  at 
the  time  of  the  making  of  the  contract. 

The  old  statute  of  frauds  did  not  specify  the  time  when  either 
the  goods  were  to  be  accepted  and  received,  or  a  part  of  the  pur- 
chase money  was  to  be  paid:  1  Eev.  Laws,  1818,  p.  79,  sec.  15. 
The  chapter  of  frauds,  as  reported  by  the  revisers,  required  as 
well  the  acceptance  and  receipt  of  a  part  of  the  goods  as  the 
payment  of  a  part  of  the  purchase  money  to  be  at  the  time  of 
the  making  of  the  contract.  The  legislature  struck  out  of  the 
subdivision  as  reported,  in  relation  to  the  acceptance  and  receipt 
of  a  part  of  the  goods,  the  words  *'  at  the  time;"  which  confined 
the  acceptance  and  receipt  of  the  goods  to  the  time  the  contract 
was  entered  into:  See  report  of  revisers.  This  action  of  the 
legislature  is  a  very  clear  judication  of  their  intentioQ  to  pro- 
vide that  a  contract  for  the  sale  of  goods  for  the  price  of  fifty 
dollars  or  more  should  be  valid  if  a*  part  of  the  goods  sold  were 
accepted  and  received  under  and  in  pursuance  of  the  contract, 
although  after  the  time  of  the  making  of  it.  And  this  is  tllo 
judicial  construction  which  has  been  given  to  the  statute.  In 
Sprague  v.  Blake,  20  Wend.  68,  Judge  Cowen,  with  the  concur- 
rence of  his  associates,  held  that  the  statute  does  not  require 
that  the  part  acceptance  of  the  goods  shoidd  be  at  the  time  the 
oral  contract  is  made.  He  says:  *'  The  authorities  upon  the 
Btatate  of  frauds  allow  of  an  oral  order  at  one  day,  and  an  ac- 
ceptance at  another,"  by  the  purchaser  or  his  agent.    The  coses 


372  McKnight  v.  Dunlop.  [New  York, 

of  Chaplin  ▼.  Sogers,  1  East,  192;  of  Vincent  v.  Germond,  11 
Johna.  283;  of  Jennings  v.  Webster,  7  Cow.  262;  and  of  Outwaier 
y.  Dodge,  6  Wend.  897,  are  all  authoritieB  to  show  that  a  sub- 

* 

sequent  acceptance  and  receipt  of  a  part  of  the  goods  under  a  pa- 
rol contract  make  the  contract  good  within  the  statute  of  frauds. 

It  was  held  by  the  supreme  judicial  court  of  Massachusetts,  in 
Thompson  v.  Alger,  12  Met.  435,  that  even  the  payment  of  a 
part  of  the  purchase  money,  after  the  time  of  entering  into  the 
parol  contract,  takes  the  contract  out  of  the  operation  of  our 
statute  of  frauds.  That  was  an  oral  contract  made  in  this  state 
for  the  purchase  of  stock  of  the  Hudson  and  Berkshire  Railroad 
Company.  Dewey,  J.,  in  that  case  says,  that  before  payment  of 
a  part  of  the  purchase  money,  neither  party  would  be  bound  by 
the  terms  of  the  oral  contract.  **  The  vendee  would  be  under 
no  obligation  to  make  a  payment,  and  the  vendor  under  no  obli- 
gation to  receive  one.  But  when  actually  made  and  accepted 
with  the  full  concurrence  of  both  parties,  then  the  contract  taken 
effect;  then  a  part  payment  of  the  purchase  money  has  been 
made;  and  then  the  parties  have  made  a  valid  contract."  If  the 
contract  is  not  in  law  deemed  to  be  made  until  the  part  payment 
of  the  purchase  money,  and  the  previous  invalid  oral  agreement 
is  merely  referred  to  to  ascertain  the  terms  of  the  subsequent 
valid  contract,  the  decision  of  the  supreme  judicial  court  of 
Massachusetts  may  be  regarded  as  sound.  This  view  of  the 
case  was  taken  by  that  court  in  WhUwell  etc.  v.  Wyer,  11  Mass. 
6,  and  in  Damon  v.  Osbom,  1  Pick.  480  [11  Am.  Dec.  229].  In 
Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238,  the  court  connected 
a  letter  from  the  vendor  to  the  purchaser  with  a  previous 
memorandum  not  signed  by  the  parties,  stating  the  terms  of  the 
agreement,  in  order  to  make  a  sufficient  written  note  or  memo- 
randum to  take  the  case  out  of  the  statute  of  frauds.  The  oral 
contract  may  be  considered  good  as  a  proposition;  and  the  sub- 
sequent delivery  and  acceptance  of  the  whole  or  a  part  of  the 
goods  as  an  acceptance  of  the  proposition,  and  the  final  conclu- 
sion of  a  valid  agreement.  In  such  case,  there  being  no  statutory 
inhibition,  it  is  admissible  to  connect  the  delivery  and  accept- 
ance with  the  previous  proposition  or  oral  contract,  in  order  tc; 
make  out  a  valid  contract. 

In  this  case,  the  jury  having  found  that  the  part  delivery  of 
tho  malt,  between  the  latter  part  of  August  and  the  latter  part 
of  September,  was  made  under  the  previous  oral  contract  for  the 
sale  of  five  thousand  bushels  of  malt,  that  contract  was  there-  | 

fore  valid,  within  the  statute  of  frauds.  | 
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The  charge  of  the  recorder  was  in  all  respects  correct.  His 
instractioii  to  the  jury  in  relation  to  the  rule  of  damages  was  in 
strict  accordance  with  the  authorities.  The  plaintiff  was  entitled 
to  recover  as  damages  the  difference  between  the  contract  price 
of  the  balance  of  the  malt,  which  the  defendant  refused  to  deliver, 
and  its  market  value  at  the  time  of  the  refusal :  Dey  v.  Dox,  9 
Wend.  134, 135  [24  Am.  Dec.  137];  Masteriony.  Mayor  etc.  of 
Brooklyn,  7  Hill,  61,  62  [42  Am.  Dec.  33];  Clark  v.  Pinney,  7 
Cow.  681,  687;  Davis  v.  Shields,  24  Wend.  322. 

The  recorder  committed  no  error  in  refusing  to  charge  as  re- 
quested. Before  the  pretended  new  contract  for  three  thousand 
bushels  of  malt  was  made,  the  previous  contract  had  been  vio- 
lated by  the  defendant,  and  a  right  of  action  had  accrued  to  the 
plaintiff  for  such  violation.  Wherever  a  right  of  action  has  once 
vested  in  a  party,  it  can  only  be  destroyed  by  a  release  under 
seal,  or  by  the  receipt  of  something  in  satisfaction  of  the  wrong 
done:  Bowman  v.  Teall,  23  Wend.  309  [35  Am.  Dec.  562];  Al- 
laire V.  WhUney,  1  HiU  (N.  T.),  486,  488;  WUloughby  v.  Back- 
house, 2  Bam.  &  Cress,  821;  Barber  v.  Eose,  5  Hill,  77,  78.  If 
the  recorder  had  charged  that  the  new  s^eement  rescinded  the 
previous  contract  and  was  a  bar  to  the  plaintiff's  recovery  of 
damages  for  its  violation,  he  would  have  committed  an  error. 
The  plaintiff's  claim  to  damages  formed  no  part  of  the  consider- 
ation of  the  second  agreement.  Prior  to  the  making  of  that 
agreement,  the  previous  contract,  by  the  defendant's  violation, 
was,  at  the  election  of  the  plaintiff,  at  an  end;  and  in  lieu  of  his 
right  to  take  the  benefit  of  the  contract,  the  plaintiff  had  a  per- 
fect right  of  action  against  the  defendant  for  his  refusal  to  fulfill 
it.  The  first  contract  having  been  put  an  end  to  by  the  defend- 
ant, it  was  competent  for  the  plaintiff  to  enter  into  a  new  agree- 
ment with  him,  without  a  waiver  of  or  prejudice  to  his  remedy 
for  the  violation  of  the  previous  contract. 

It  is  objected  that  the  recorder  received  on  the  trial  improper 
and  irrelevant  testimony  in  relation  to  the  plaintiff's  damages; 
and  that  his  subsequent  withdrawal  of  such  testimony  from  the 
consideration  of  the  jury  did  not  cure  the  error.  I  am  inclined 
to  believe,  that  if  a  judge  on  the  trial  of  a  causr,  on  further 
deliberation,  strikes  out  improper  evidence  previously  received, 
or  instructs  the  jury  to  disregard  it,  the  error  committed 
in  receiving  the  evidence  will  be  cured.  But  whatever  may  be 
the  correct  rule  on  this  subject,  I  think  the  defendant  can  not 
now  object  that  the  recorder  committed  an  error  in  receiving 
the  illegal  evidence.     When  this  evidence  was  objected  to,  the 
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recorder  did  not  pass  upon  the  question  of  its  admissibility,  but 
expressly  reserved  that  question  for  further  consideration.  To 
this  course  suggested  by  the  recorder,  no  objection  was  made 
by  the  defendant.  The  recorder  having  subsequently  decided 
the  testimony  to  be  illegal,  and  having  excluded  it  from  the 
consideration  of  the  jury,  the  defendant  is  now  precluded  from 
insisting  that  he  committed  an  error  in  receiving  the  evidence. 
If  the  defendant  had  apprehended  any  injurious  effect  on  the 
minds  of  the  jury  from  the  evidence,  he  should  have  caUed  upon 
the  recorder  when  the  evidence  was  offered  to  decide  before  it 
was  received  whether  it  was  legal  or  illegal;  and  should  have 
objected  to  his  receiving  the  evidence  and  reserving  the  question 
of  its  admissibility  for  subsequent  decision. 

I  am  of  the  opinion,  and  such  is  the  opinion  of  the  court, 
that  the  judgment  of  the  supreme  court  should  be  affirmed 
with  costs. 

Foot,  J.  An  examination  of  the  facts  and  the  law  of  this 
case  has  led  me  to  a  conclusion  that  the  views  which  the  su- 
preme court  have  taken  of  it  are  correct. 

A  subsequent  delivery  and  acceptance  of  a  part  of  the  malt, 
under  the  contract,  as  found  by  the  jury,  is  sufficient  to  take  the 
case  out  of  the  statute:  Sprague  v.  Blake,  20  Wend.  61,  and 
eases  there  cited;  also,  Vincent  v.  Oermond,  11  Johns.  283. 

The  instruction  asked  for  by  the  appellant  in  regard  to  the 
second  agreement  did  not  go  far  enough  to  cut  off  the  respond- 
ent's right  of  recovery  on  the  first  one.  The  rule  is  well  set- 
iled,  that  when  a  right  of  action  has  accrued,  it  can  only  be 
destroyed  by  a  release  under  seal,  or  the  acceptance  of  something 
in  satisfaction.  Admitting,  as  claimed  by  the  appellant,  that  a 
new  agreement  may  be  substituted  in  the  place  and  in  satisfac- 
tion of  a  previous  one  already  broken,  the  instruction  asked 
failed  to  reach  the  gist  of  the  matter,  viz.,  that  the  new  agree- 
ment was  made  and  accepted  in  lieu  and  satisfaction  of  the  priox 
one;  it  only  covered  the  fact  that  the  new  agreement  embracer! 
the  malt  already  delivered.  Nor  on  the  proof  could  it  gc 
further,  as  there  was  none  to  show  that  the  parties  intended,  b> 
the  new  agreement,  to  embrace  a  satisfaction  of  the  damages 
for  the  breach  of  the  former  one. 

The  testimony  provisionally  admitted  on  the  trial,  under  ob- 
jection, relative  to  the  damages,  was  seasonably  and  distinctly 
excluded  from  the  case,  and  the  question  of  damagas  submitted 
k>  the  jury  on  proper  grounds. 

Judgment  affirmed. 
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OXUTIBT  AVD  AOGSFTAKCK  TO  TaKB  PaBOL  CoNTAAOT  OJ  SaLS  OV  OoOM 

oat  of  the  statute  of  frands:  See  Shmdler  v.  HcfuiUm^  49  Am.  Dec.  316,  and 
note  dlscnaaing  this  subject  at  length.  The  principal  case  is  cited  as  an 
authority  on  this  subject  to  the  following  points:  A  delivery  and  acceptance 
of  part  of  the  goods  wiH  take  a  parol  contract  of  sale  out  of  the  statute,  and 
the  purchaser  may  recover  damages  for  the  non-delivery  of  the  residue:  FUm' 
ugan  v.  Demart^  3  Robt.  18;  Bradley  v.  Wheeler^  4  Id.  26;  Avery  v.  WVUon, 
81  N.  Y.  346;  but  it  is  said  to  be  othei-wiso  in  FlanaQttn  v.  Demaretiy  ewpra^ 
if  the  contract  is  not  divisible.  The  delivery  and  acceptance  to  take  a  parol 
contract  of  sale  out  of  the  statute  need  not  be  simultaneous  with  the  contract 
nor  with  each  other,  as  is  shown  in  the  note  to  Skindler  v.  HoneUm,  tupra, 
A  delivery  and  acceptance  of  all  or  a  part  after  the  contract  will  suffice: 
BoutweU  v.  O'Kttfty  32  Barb.  437;  Paawic  Mfg.  Co.  v.  Hoffman,  3  Daly,  628; 
SehdU  V.  Bradley,  4  Id.  32;  Chapki  v.  PoUer,  1  Hilt.  369;  Sale  r.  Darragh, 
2  Id.  201;  Good  v.  Curtiss,  31  How.  Pr.  11;  Petrie  v.  Dortrin,  1  Hun,  617; 
8.  C,  4  Thomp.  &  C.  695;  Meriden  BriUania  Co.  v.  Zingeen,  4  Bobt.  322; 
Van  Woert  v.  Albany  etc.  R.  R.  Co.^  1  Thomp.  &  C.  258;  S.  C,  in  court  of 
Appeals,  67  N.  Y.  641;  Thampaon  v.  Menek,  4  Abb.  App.  Dec.  404;  S.  C,  2 
Keyes,  86;  Cross  v.  O'DonnelU  44  N.  Y.  664;  Hunter  v.  WeUseU,  57  Id.  379. 
So  a  subsequent  payment  will  validate  such  a  contract:  AUis  v.  Read,  45  Id. 
150;  Webtster  v.  Zielly,  52  Barb.  489.  In  Hatoley  v.  Keeler,  53  Id.  120,  the 
principal  case  is  referred  to  as  giving  a  history  of  the  legislation  of  New  York 
respecting  the  time  of  payment  upon  a  contract  of  sale  within  the  statute. 

MfASUKB  or  Dasiaoes  fob  Bbxach  or  Contract  to  Deliyeb  Goods 
SoLU:  See  Hill  v.  Hill,  1  Am.  Dec.  206;  Pope  v.  CampbeU,  3  Id.  722;  BvU  v. 
Douglas,  6  Id.  518;  Amory  v.  McGregor,  8  Id.  205;  Caldivell  v.  Reed,  12  Id. 
314;  Pinney  v.  Gleas<m,  21  Id.  223;  Dey  ▼.  Dox,  24  Id.  137;  Davis  v.  Fish, 
48  Id.  387;  Furlong  y.  PoOeys,  50  Id.  635,  and  notes.  In  GatUng  v.  NeweU, 
12  Ind.  125,  aud  Van  Alien  v.  lUinois  Central  R.  R.  Co.,  7  Bosw.  537,  it  is* 
held,  citing  McKmght  v.  Dunlop,  that  the  measure  of  damages  on  a  breach 
of  an  agreement  for  the  sale  and  delivery  of  goods  where  the  price  has  not 
been  paid  is  the  difference  between  the  contract  price  and  the  market  value 
at  the  time  aud  place  of  delivery. 

Vested  Right  or  Action  can  be  Divested  Onlt  bt  Release  under 
seal,  payment,  or  the  receipt  of  something  in  satisfaction:  Christiansen  ▼. 
Linford,  19  Abb.  Pr.  223;  S.  C,  3  Robt.  230;  Pitney  v.  Gleris  Falls  Ins.  Co., 
61  Barb.  344;  National  Bank  v.  Elmira,  39  How.  Pr.  375;  Peck  y.  Burr,  10 
N.  Y.  300,  per  Foot,  J.,  dissenting;  Stenton  v.  Jerome,  54  Id.  488,  all  citing 
the  principal  case.  A  debt  due  on  a  promissory  note  can  be  discharged  only 
by  a  release  under  seal,  or  for  a  consideration,  or  by  a  parol  gift  of  it:  In  re 
CampbeWs  Estate,  47  Am.  Dec.  503.  Covenants  in  a  lease  can  not  be  dis- 
charged by  a  parol  agreement:  French  v.  New,  28  N.  Y.  150;  S.  C,  2  Abb. 
App.  Dec.  212,  citing  the  principal  case.  So  a  right  of  action  can  not  be 
divested  by  an  unauthorized  act:  Whiting  v.  Charty,  14  Hun,  502.  Thus 
where  one  tortiously  disposes  of  another's  property,  he  can  not  discharge  the 
latter*s  right  of  action  by  applying  the  proceeds,  without  his  consent,  to  the 
payment  of  his  debts:  Price  v.  Keyes,  1  Id.  189;  S.  C,  3  Thomp.  &  C.  731. 
A  right  of  action  for  an  illegal  arrest  is  not  waived  or  lost  by  joining  issue  in 
the  action  in  which  the  arrest  was  made:  Blythe  v.  Tompkins,  2  Abb.  Pr.  475. 
8o  the  giving  of  a  note  for  a  demand  does  not  waive  any  defense  existing 
against  it  at  the  time:  Hancock  v.  Palmer,  17  Id.  338;  all  citing  McKnighi 
V.  Dunlop,  It  is  cited  also  as  to  what  will  not  discharge  a  cause  of  action 
ciioe  acquired,  in  Speyer  v.  Colgate^  67  Barb.  199. 
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EKB0ft   nr  ADMITTtNO    EVIDBNCS,   WHVTHEB  CURBD    BT  INSTRUCTION  TO 

JxTBY  to  disregard  it  or  by  subsequently  mling  it  ont:  See  Northampton 
Bank  v.  BalUei,  42  Am.  Dec.  297;  PhiUipB  v.  Bunnds,  43  Id.  109;  Abney  v. 
KingtUmd,  44  Id.  491.  In  Tayhr  v.  People,  6  Park.  Or.  351,  the  principal 
ease  is  referred  to  as  intimating  but  not  deciding  that  such  an  error  may  be 
cured  by  directing  the  jury  to  disregard  the  evidence.  That  erroneous  in- 
structions are  not  cured  by  correct  ones  accompanying  them,  see  Hickman 
V.  Chifin,  34  Am.  Dec.  124.  In  Peck  v.  Torks,  47  Barb.  133,  it  is  held,  citing 
the  principal  case,  that  a  referee  can  not  receiye  evidence  against  the  objec- 
tion of  a  party  and  reserve  the  power  of  retaining  or  rejecting  it  at  the  con- 
clusion of  the  case.  In  Laihrop  v.  BramhaU,  5  Thomp.  &  C.  681,  the  case 
is  cited  on  the  same  point,  and  the  practice  of  referees  in  so  reserving  their 
decisions  upon  evidence  is  condemned.  So,  in  the  same  case  in  the  court  of 
appeals,  such  a  proceeding  held  to  be  improper  but  not  necessarily  fatal:  S. 
0.,  64  N.  Y.  370.  To  the  same  effect  is  Kerdakc  v.  Schoonmakar^  1  Hnn^ 
436,  citing  the  principal  case  as  not  in  conflict  with  this  doctrine. 
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[6  Nxw  YoBx  (a  8xu>BX),9.] 
KOTB    OB    MbMO&ANBUM   IN  WRITING,   OT    CONTRACT,   RSQUIRBD    BT    NbW 

York  Statutb  of  Frauds,  must  be  signed  by  the  party  to  be  cfaaiged, 
underneath  or  at  its  end.  This  is  the  proper  meaning  of  the  word  "  sub- 
scribed," which  was  substituted  for  "signed*'  in  the  revision  of  the 
statute. 
Dboision  is  Adthoritt  upon  Two  Questions  Arising  in  Cask,  when 
both  were  discussed  by  counsel,  and  both  were  considered  and  determined 
in  the  opinions  delivered,  even  though  it  does  not  expressly  appear  that 
all  the  members  of  the  court,  who  voted  for  the  general  result  reached^ 
concurred  as  to  both  questions. 

Appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
refusal  of  sellers  to  deliver  goods  sold.  The  goods  in  respect 
of  which  the  suit  was  brought  were  of  the  alleged  value  of  two 
thousand  four  hundred  and  thirty  dollars,  and  the  damages 
claimed  were  one  thousand  dollars.  The  memorandum  of  the 
sale  on  which  plaintiff  relied  was  in  the  handwriting  of  od^ 
of  the  defendants,  and  stated  all  particulars  (including  the 
sellers'  names)  necessary  to  the  contract,  and  was  delivered  by 
them  as  a  memorandum  of  the  sale;  but  it  was  not  subscribed 
at  the  foot  or  end,  and  on  account  or  this  defect  the  judge  be- 
fore whom  the  cause  was  first  tried  ordered  a  nonsuit,  which  the 
supreme  court  set  aside.  On  the  second  trial,  before  the  same 
judge  without  a  jury,  the  same  proof  and  objection  were  made, 
but  the  judge  found  for  plaintiff.  The  general  term  affirmed 
the  judgment,  without  giving  any  new  opinion,  and  defendants 
appealed. 
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C.  M.  Jen/cinSy  for  the  appellants. 
8,  H,  ffammondf  for  the  respondent. 

By  Court,  Paige,  J.  The  principal  ^aestion  to  be  decided  in 
this  case  is,  whether  the  memorandum  of  the  contract  entered 
into  between  the  parties  was  a  valid  note  or  memorandum  oi 
such  contract  within  the  statute  of  frauds.  The  objection  made 
to  it  is,  that  it  was  not  subscribed  by  the  defendants,  the  parties 
to  be  charged  thereby.  The  section  of  the  chapter  of  frauds 
contained  in  the  revised  statutes  relative  to  contracts  for  the  sale 
of  goods  and  chattels  declares,  that  every  contract  for  the  sale 
of  goods,  etc.,  for  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless — 1.  A  note  or  memorandum  of  such  contract  be 
made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby;  or,  2.  Unless  the  buyer  shall  accept  and  receive  part 
of  such  goods,  etc.;  or,  3.  Unless  the  buyer  shall,  at  the  time, 
pay  some  part  of  the  purchase  money:  2  E.  S.  136,  sec.  3. 
The  old  statute  of  frauds,  passed  February  26,  1787,  as  well  as 
the  British  statute  of  29  Car.  II.,  c.  3,  were  substantially  in  the 
same  words,  with  the  exception  of  the  word  "subscribed:"  1 
Bev.  Laws  of  1813,  p.  79,  sec.  15;  1  Ch.  Con.'  385.  Those 
statutes  required  the  note  or  memorandum  of  the  contract  to  be 
signed  by  the  parties  instead  of  being  subscribed  by  them. 
Under  the  judicial  construction  of  our  old  statute  and  of  the 
British  statute,  it  was  not  necessary  to  the  validity  of  the  con- 
tract, or  of  the  note  or  memorandum  thereof,  that  it  should  be 
signed  underneath  or  at  the  end.  It  was  held  to  be  a  compli- 
ance with  the  statute  if  the  name  of  the  party  to  be  charged  ap- 
peared in  any  part  of  the  instrument,  either  at  the  top,  in  the 
middle,  or  at  the  bottom,  provided  it  was  placed  there  by  the 
party  himself  or  by  his  authority,  and  was  applicable  to  the 
II hole  substance  of  the  writing:  Clason  v.  Bailey,  14  Johns.  486; 
MerriU  v.  Clascm,  12  Id.  106,  107  [7  Am.  Dec.  286]. 

Thus  the  law  stood  at  the  time  of  the  revision.  The  revisers, 
in  their  notes  to  the  eighth  section  of  the  first  title  of  the  chap- 
ter of  frauds  as  reported  by  them,  say  it  had  been  held  under 
the  former  statute  of  frauds,  "  that  the  literal  act  of  signing  is 
not  necessaiy,  although  the  statute  speaks  of  '  signing.'  After 
setting  out  with  this  principle,  the  courts  found  themselves  per- 
fectly at  large  as  to  what  should  be  considered  a  signing.  To 
prevent  difficulties  of  this  sort  hereafter,  the  revisers  propose  to 
require  that  these  agreements  shaU  be  subscribed."  The  revis- 
ers, at  the  end  of  the  third  section  of  the  second  title,  which 
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relates  to  contracts  for  the  sale  of  goods,  and  in  which  they  also 
substituted  the  word ''  subscribed  "  for  the  word  "  signed/'  refer 
to  their  notes  to  the  preceding  sections.  The  note  to  the  eighth 
4section  of  the  first  title  is  a  plain  expression  of  their  under- 
standing of  the  meaning  of  the  word  **  subscribed,"  and  a  clear 
manifestation  of  their  intention  in  recommending  its  substitu- 
tion for  the  word  '*  signed."  It  is  perfectly  clear  from  the  note 
of  the  revisers,  that  they  intended  by  the  word  *'  subscribed" 
to  require  the  manual  signing  of  the  agreement  at  the  end 
thereof,  by  the  party  to  be  charged. 

When  the  members  of  the  legislature  passed  upon  the  sec- 
tions of  the  chapter  of  frauds  as  reported  by  the  revisers,  they 
^lod  their  notes  before  them,  defining  the  meaning  of  the  word 
* '  subscribed,"  and  in  substance  declaring  that  the  adoption  of  that 
word  would  require  an  actual  manual  subsciiption  at  the  end  of 
the  note  or  memorandum  of  the  contract.  The  legislature  un- 
d-^r  these  circumstances  retaining  the  word  ''  subscribed,"  as 
proposed  by  the  revisers,  must  be  understood  to  have  done  so 
for  tl^e  purpose  of  requiring  an  actual  signing  in  writing  of  the 
agreement  or  memorandum  thereof,  underneath  the  same.  We 
can  not  now  so  construe  these  sections  of  the  chapter  of  frauds, 
as  to  dispense  with  the  necessity  of  an  actual  subscription,  with- 
out disregarding  the  plainly  declared  will  of  the  legislature.  It 
IS  the  office  of  the  courts  to  administer  the  law  as  the  legis- 
lature has  declared  it;  not  to  alter  the  law  by  means  of  con- 
fjtruction,  in  order  to  remed}^  an  evil  or  inconvenience  resulting 
from  a  fair  interpretation  of  the  law.  The  etymology  and  defini- 
tion of  the  word  **  subscribe,"  as  given  by  lexicographers,  show 
that  its  meaning  when  applied  to  the  signature  to  an  instru- 
ment in  writing,  as  understood  by  men  of  letters,  is  the  signa- 
ture or  writing  of  one's  name  beneath  or  at  the  end  of  the  in- 
-strument.  This  is  also  its  popular  signification.  I  am  aware 
that  the  popular  meaning  of  the  word  '*  signed,"  when  applied 
to  a  contract  or  other  instrument,  is  generally  writing  one's 
name  at  the  bottom;  and  that  this  is  sometimes  its  literaiy 
meaning.  But  this  is  not  so  emphatically  and  universally  its 
meaning  as  it  is  the  meaning  of  the  word  *'  subscribed."  The 
derivation  of  that  word  from  the  Latin  word  suJbscribo  shows 
that  literally  and  according  to  its  derivation  its  meaning  is  *'  to 
write  under,"  or  ''  underneath."  But  this  is  not  the  primaxy 
or  derivative  meaning  of  the  verb  ''to  sign."  Such  meaning i» 
to  write  one's  name  on  paper,  or  to  show  or  declare  assent  ot 
attestation  by  some  sign  or  mark. 
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I  concede  we  are  not  always  in  the  constmotion  of  a  statute 
to  be  controlled  bj  the  literary  sigmfication  of  words,  or  their 
primary  or  deriyative  sense;  and  that  where  they  have  not  by 
long  habitual  construction  received  a  peculiar  or  technical  mean- 
ing, they  are  to  receive  their  natural  and  ordinary  signification: 
Wain  V.  WarUers,  5  East,  10. 

In  all  cases,  the  intention  of  the  law-maker  in  using  the  words 
is  to  be  sought  after,  and  when  that  is  ascertained,  it  must  be 
followed  with  reason  and  discretion  in  the  construction  of  the 
i^tatute.    Wherever  any  words  are  obscure  or  doubtful,  the  in- 
tention of  the  legislature  must  be  resorted  to  in  order  to  find 
their  meaning:  Bac.  Abr.,  Stat.,  I,  5.     In  the  revision  of  the 
statute  of  frauds,  no  motive  can  be  assigned  for  rejecting  a  word 
the  legal  meaning  of  which  had  been  established  by  a  long  line 
of  adjudications,  and  substituting  another  which  had  never  re- 
ceived a  judicial  interpretation,  but  which  had  a  known  limited 
meaning;  unless  it  was  to  change  the  law  or  the  construction  of 
the  statute,  so  as  to  require  an  actual  signing  of  the  name  of  the 
party  at  the  end  of  the  contract  or  of  the  memorandum  thereof, 
although  in  common  parlance  the  word  *'  signed,"  in  reference 
to  a  contract  or  other  instrument  in  writing,  is  generally  under- 
stood as  a  writing  of  the  name  at  the  bottom;  yet  now,  neither 
in  its  ordinary  nor  legal  use  is  it  confined  to  that  office;  but  the 
word  "  subscribed,"  in  its  habitual  use,  and  according  to  both 
its  popular  and  literary  signification,  is  limited  to  a  signature  at 
the  end  of  a  printed  or  written  instrument.    It  has  a  secondary 
iiieaning,  but  that  is  purely  metaphorical,  denoting  assent  with- 
out reference  to  any  mode  of  expressing  it  by  actual  writing. 
It  seems  to  me,  therefore,  that  the  legislature,  by  the  substitu- 
tion of  the  word  •*  subscribed  "  for  the  word  "  signed,"  intended 
a  change  in  substance  of  the  statute  of  frauds,  and  to  attain  a 
greater  degree  of  certainty  in  contracts,  by  requiring  an  authen-* 
tication,  by  an  actual  subscription  of  the  contract  or  of  the 
memorandum  thereof,  by  the  party  to  be  charged  or  his  lawful 
agent. 

This  alteration  is  more  than  a  verbal  one,  or  a  mere  change 
-of  phraseology.  It  is  an  alteration  in  substance;  the  rejection 
of  a  word,  which  by  means  of  judicial  interpretation,  had  an 
extensive  legal  sigmfication;  and  th^  adoption  of  another  in  its 
place  which  had  in  its  popular  and  literary  use,  and  according 
to  the  general  popular  understanding,  a  known  limited  meaning. 
According  to  the  familiar  rules  of  construction,  this  substituted 
word  must  receive  its  natural  and  ordinary  signification:  Wain 
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V.  WarUers,  5  East,  10;  Bac.  Abr.,  Stat.,  I,  2.  And  if  that  is 
accorded  to  it,  the  contract  or  memorandum  must  now  be  au- 
thenticated by  a  manual  signature  at  the  end.  In  neither  a 
popular,  literary,  nor  legal  sense  are  the  words  ''  signed  "  and 
"  subscribed"  synonymous,  or  of  equivalent  meaning.  In  the 
case  of  Merrilt  v.  Clason,  12  Johns.  102  [7  Am.  Dec.  286],  it  was 
conceded  by  the  eminent  counsel  who  argued  that  case,  that 
there  was  a  plain  distinction  between  signing  and  subscribing. 

Mr.  Wells  says  ''  signing  does  not  ex  vi  termini  mean  that  the 
name  of  the  party  should  be  subscribed."  Mr.  D.  B.  Ogden 
replies:  ''  I  do  not  say  that  the  agreement  must  be  subscribed, 
but  that  it  must  be  signed  in  some  part  of  the  contract." 

I  do  not  think  that  all  the  foregoing  arguments  can  be  over- 
thrown by  the  mere  circumstance  that  the  legislature  in  the 
chapter  in  relation  to  wills,  from  abundant  and  unnecessary 
caution,  added  to  the  provision  requiring  the  will  to  be  sub- 
scribed by  the  testator,  the  words  *'at  the  end  of  the  will." 
The  chapter  in  relation  to  wills  was  acted  upon  previous  to  the 
enactment  of  the  chapter  in  relation  to  fraudulent*  conveyances 
and  contracts.  When  the  latter  chapter  was  examined  and 
passed,  the  legislature  had  the  notes  of  the  revisers  before  them, 
which  explained  the  distinction  between  the  words  "  signed  "  and 
'*  subscribed;"  and,  I  think,  we  must  presmne  that  the  word 
'*  subscribed"  was  adopted  in  reference  to  its  meaning  as  de- 
fined by  the  revisers. 

This  question  was  expressly  determined  by  the  court  of  errors 
in  Davis  v.  Shields,  26  Wend.  341,  and  is  therefore  no  longer 
open  for  debate.  In  that  case  it  was  elaborately  and  learnedly 
discussed  by  the  late  chancellor,  and  by  Senator  Yerplauck, 
and  both  of  them  came  to  the  conclusion  that  the  word  "  sub- 
scribed," as  used 'in  the  statute  of  frauds,  requires  an  actual 
signing  in  writing  of  the  name  of  the  party  who  is  to  make  a 
sale  of  an  interest  in  lands  or  to  be  charged  by  a  contract  for 
the  sale  of  goods,  at  the  end  of  the  contract  or  of  the  memoran- 
dum thereof.  The  ground  on  which  the  binding  force  of  this 
decision  is  sought  to  be  evaded  or  overthrown  is,  in  my  judg- 
ment, unsound.  The  argument  is,  that  inasmuch  as  Chancellor 
Walworth  and  Senator  Yerplanck  examined  two  questions  in 
that  cause — 1.  Whether,  as  the  memorandum  of  the  broker 
varied  from  the  contract  made  by  the  parties,  there  was  a  con- 
tract binding  on  either  party;  and,  2.  Whether  the  word  **  sub- 
scribed "  required  an  actual  signing  of  the  name  of  the  party  to 
be  charged  at  the  end  of  the  contract  or  memorandum;  and  as 
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all  the  other  members  of  the  court,  with  one  exception^  voted 
silently  with  them  to  reverse  the  judgment  of  the  supreme  court-* 
that  it  is  impossible  to  discover  on  which  of  the  two  questions  a 
majority  of  the  court  voted  for  such  reversal;  although  Chancel- 
lor Walworth  and  Senator  Yerplanck  agreed  that  both  of  the 
questions  were  erroneously  decided  by  the  supreme  court. 

If  this  argument  is  to  prevail,  it  will  unsettle  a  great  portion 
of  our  law,  which,  by  universal  consent,  has  been  regarded  as 
definitely  established.  If  in  a  case  like  that  of  Davis  v.  Shields, 
supra,  it  is  held  that  no  point  of  law  was  decided,  then  no  case 
is  authority  for  any  purpose  which  is  decided  by  a  court  con- 
sisting of  more  than  one  judge,  where  one  member  of  the  court 
only  delivers  a  written  opinion,  disposing  of  several  questions 
distinctly  arising  in  the  cause,  the  decision  of  each  of  which  is 
fatal  to  the  recovery  or  defense,  and  the  other  members  of  the 
court  conciir  without  respectively  declaring  their  individual 
views  in  regard  to  any  of  the  questions  discussed  in  such  opin- 
ion. Such  a  doctrine  is  opposed  fco  the  general  imderstanding 
of  the  bar,  and  to  the  uniform  practice  of  the  courts  in  recog- 
nizing such  cases  as  binding  authority  as  to  all  the  questions 
which  legitimately  arose  in  the  cause,  and  were  passed  upon  by 
the  judge  who  delivered  the  written  opinion.  Where  a  court 
consists  of  several  judges,  two  or  more  of  whom  deliver  opin- 
ions, and  all  arrive  at  the  same  general  result  in  the  cause,  but 
for  different  reasons,  and  the  residue  of  the  judges  give  a  silent 
vote  of  concurrence  with  them,  in  a  decision  for  the  one  party 
or  the  other,  there,  as  it  does  not  appear  that  a  majority  of  the 
court  agreed  as  to  any  one  question  in  particular  as  the  ground 
of  the  decision,  the  case  can  not  be  considered  as  authority  on 
any  of  the  questions  which  arose  in  the  cause.  But  where  sev- 
eral questions  arise  in  the  cause,  and  the  opinions  delivered 
agree  in  regard  to  aU  of  them,  and  the  other  members  of  the 
court  give  a  silent  vote  of  concurrence,  there  all  the  questions 
will  be  deemed  to  have  been  determined  by  a  majority  of  the 
court,  and  the  case  will  be  regarded  and  respected  as  an  author- 
itative adjudication  of  all  such  questions. 

It  has  been  held  by  several  of  the  courts  of  this  state  that  the 
case  of  Davis  v.  Shields,  26  Wend.  341,  expressly  determined 
that  the  word  "  subscribed,"  in  the  chapter  of  the  revised  stat- 
utes in  relation  to  fraudulent  conveyances  and  contracts,  called 
for  an  actual  subscription  of  the  name  of  the  pariy^  at  the  end 
of  the  contract.  Chancellor  Walworth  so  held  in  Coles  v. 
Bourne^  10  Paige,  537,  and  in  Champlin  v.  Parish,  11  Id.  410, 
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411;  and  a  like  decision  was  made  by  the  supreme  court  for  tho 
fourth  district,  in  Vielie  y.  Osgood,  8  Barb.  134.  As  a  member 
of  tiie  senate,  I  took  a  part  in  the  decision  of  the  case  of  Davia 
Y.  Shields^  supra;  and  at  the  time  that  cause  was  decided,  I  had 
no  doubt,  nor  have  I  any  now,  that  a  majority  of  the  court,  in 
voting  for  a  reversal  of  the  judgment  of  the  supreme  court,  con- 
curred with  Chancellor  Walworth  and  Senator  Yerplanck  as  to 
both  of  the  questions  discussed  in  their  opinions.  I  dissented 
from  the  opinion  of  the  majority  of  the  court,  on  the  ground 
that  the  legislature,  by  substituting  the  word  **  subscribed  "  for 
the  word  ''  signed,"  used  in  the  former  statute  of  frauds,  did 
not  intend  to  change  the  law.  From  my  present  examination 
of  this  question,  I  am  satisfied  that  I  was  mistaken  in  the  opin- 
ion I  then  expressed.  I  am  of  opinion  that  the  judgment  of  the 
supreme  court  should  be  reversed,  and  a  new  trial  granted. 

GABDUfBR,  J.  The  contract  in  question  was  not  subscribed, 
within  the  meaning  of  the  third  section  of  the  statute  of  frauds. 
The  word  ''  sign  "  primarily  means  any  written  authentication  of 
a  contract,  by  the  person  to  be  charged.  Hence  the  inserting  the 
name  of  the  testator  in  the  middle  or  at  the  commencement  of 
the  will  was  held  a  sufficient  signature. 

Judge  Cowen  remarks,  in  Davis  v.  Shields,  24  Wend.  327,  that 
the  words  '*  signing"  and  "  subscribing,"  when  applied  to  a  con- 
tract or  other  instrument,  always,  in  common  understanding, 
meant  the  same  thing,  namely,  writing  one's  name  at  the  bottom. 

This  is  true  undoubtedly.  Business  men,  when  speaking  of  the 
signature  to  a  note,  mean  an  undersigning,  and  most  men  out 
of  the  legal  profession  would  consider  a  contract  with  the  con- 
tractor's name  at  the  commencement  instead  of  the  close  of  the 
instrument  as  unexecuted.  The  courts,  in  declaring  that  a  sig- 
nature might  be  in  any  part  of  the  instrument,  if  the  intention 
of  the  contractor  was  manifest,  did  not  therefore  depart  from 
the  primaiy  signification  of  the  word,  but' from  the  meaning  in 
which  it  was  generally  accepted. 

In  the  revision  of  the  statutes,  the  legislature  intended  to 
substitute  the  popular  meaning  for  one  adopted  by  judicial 
construction.  They  did  this  by  a  change  of  phraseology,  in 
substituting  "  subscribed,"  which  indicates  the  making  of  a  par- 
ticular kind  of  signature,  for  "  signed,"  which  applies  to  eveiy 
species  of  vmtten  authentication.  The  supreme  court,  in  Davis 
V.  Shields,  supra,  in  adhering  to  the  old  construction,  violated 
both  the  primary  and  popular  meaning  of  the  word ''  subscribe," 
and  the  clear  intention  of  the  legislature. 
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The  reTissrs  state,  **  that  the  courts,  setting  out  with  the  prin- 
ciple that  a  literal  signing  was  not  necessary,  found  themselves 
perfectly  at  large  as  to  what  should  be  considered  a  signing. 
To  prevent  difSculties  of  this  sort  hereafter,  the  revisers  propose 
that  these  agreements  shall  be  'subscribed:'"  3  B.  S.  665,  in 
connection  with  656. 

With  this  explanation  before  them,  the  legislature  adopted 
the  change  of  phraseology,  and  it  is  fairly  to  be  presumed  for 
the  reason  suggested  by  the  revisers. 

Notwithstanding  this  plain  intimation  of  the  legislature,  the 
supreme  court  in  Davis  v.  Shields,  24  Wend.  328,  came  to  the 
conclusion  **  that  there  was  no  greater  judicial  effort  in  enlarg- 
ing the  term  'subscribed'  into  a  secondary  sense,"  than  had 
been  made  by  their  predecessors,  upon  the  word  '*  sign."  They 
therefore  held  that  the  law  was  not  changed  by  the  revision. 

Their  judgment  was  reviewed  and  reversed  in  Davis  v.  ShieldSy 
26  Wend.  847,  by  the  court  for  the  correction  of  errors. 

Opinions  were  delivered  by  the  chancellor  and  Senator  Yer- 
planck,  in  favor  of  reversal  upon  this  precise  point,  which  waa 
the  prominent  one  in  both  courts.  Senator  Paige  was  for 
afiirmance,  and  in  his  opinion  discussed  no  other  question. 
Every  other  member  of  the  court  voted  in  accordance  with  the 
views  expressed  by  the  chancellor  and  Senator  Yerplanck. 

We  are  now  gravely  informed  that  it  was  possible  to  reverse 
the  judgment  upon  other  grounds.  The  effect  of  any  decision 
in  a  court  composed  of  more  than  a  single  judge  might  in  this 
way  be  avoided.  But  when  two  questions  are  presented  to  the 
appellate  court,  upon  which  their  decision  is  asked,  both  of 
which  are  discussed  by  counsel,  and  each  is  considered  and  de- 
termined in  the  only  opinions  read  in  the  hearing  of  the  mem- 
bers, the  majority  must  be  deemed  to  acquiesce  in  the  conclu- 
sions upon  those  questions  reached  in  those  opinions,  unless 
some  one  dissents.  With  a  different  rule,  there  could  be  no 
such  thing  as  the  establishment  of  a  principle  by  the  court  of 
last  resort,  where  more  than  a  single  point  was  presented. 

The  decision  would  not  settle  anything  as  between  the  par- 
ties. The  subordinate  court  might  speculate,  as  they  have  in 
this  case,  upon  the  possibility  Uiat  the  decision  might  have 
been  upon  a  single  ground,  although  it  professed  to  be  upon  all 
the  questions;  and  as  they  could  not  say,  with  infallible  cer- 
tainty, which  was  the  true  one,  they  would  not  receive  it  as  au- 
thority upon  either.  I  do  not  doubt  the  intention  of  the  legis- 
lature in  changing  the  phraseology  of  the  statute,  at  the  time 
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of  the  revision,  or  as  to  the  effect  of  the  decision  in  the  court  of 
errors  upon  the  attestation. 

Upon  both  grounds  the  judgment  of  the  court  should  be  vfr- 
Tersed. 

Judgment  reversed. 

Memo&anditm  or  Sals  to  sb  SiomBD  at  its  Ekd,  when  the  statate  of 
frands  reqnirea  it  to  be  ''sabecribed  *'  by  the  party  to  be  charged:  In  rt  C^f* 
ford^  2  Saw.  429,  citing  the  principal  oaae. 

WoBiM,  HOW  CoNSTBUBD  UT  Statutss:  See  Cairpwier  ▼.  Stait^  34  Am.  Dec 
116;  State  t.  Baltimore  ^  O.  R.  B„  38  Id.  317;  Buckner  v.  Beat  JSstaie  Bank, 
41  Id.  106;  **may/*  when  m«ans  << shall:  '^  PeopU  t.  Brooi»,  43  Id.  704^  and 
'aaes  in  note. 

INTENTION   or  LbGISLATIT&S  TO  BB  RbOAIII>BD  AND  CARRIED  INTO  EfFBOT 

IN  Construction  or  Statutes:  State  ▼.  Baltimore  A  O.  B,  B,,  3S  Am.  Dec 
317,  and  cases  in  note  thereto.  The  principal  case  has  been  cited  to  this 
point  in  CliomberlaAn  v.  Weiitem  Tram.  Co,,  44  N.  Y.  309;  Matter  qf  North 
V.  Gary,  4  Thomp.  &  C.  362;  Wynehamer  y.  People,  13  N.  Y.  448;  People  t. 
Toynbee^  2  Park.  Cr.  550.  In  constming  statutes,  oonrts  are  required  to 
judge  of  the  intention  of  the  legislature  from  the  plain  and  obvious  import  of 
the  language  in  the  act,  reading  the  whole  together:  Hyatt  ▼.  Taylor,  61 
Barb.  634;  and  it  is  the  ofiSce  of  the  judiciary  '*  to  administer  the  law  as  the 
legislature  has  declared  it:  not  to  alter  the  law  by  means  of  construction,  ii 
order  to  remedy  an  evil  or  inconvenience  (sometimes  only  imaginary)  result* 
tng  from  a  fair  interpretation  of  the  law:"  TVaey  v.  Talmage,  18  Id.  463; 
S.  C,  9  How.  Pr.  637;  in  the  interpretation  of  a  statute,  also,  a  thing  not 
within  the  spirit  or  intent  is  not  within  the  letter:  Harlem  Oas  Light  Co.  v. 
Mayor  etc.  of  New  York,  3  Uobt  121 — all  citing  the  principal  case. 

DECimoN,  HOW  Far  Authority. — Where  a  judge  in  delivering  the  opinion 
of  the  court,  in  which  all  the  judges  concurred,  placed  his  decision  on  two 
grounds,  it  must  be  taken  as  authoritative  en  both:  Lewie  v.  Bogers,  2  Jones 
A  S.  74;  and  judges  concurring  in  the  prevailing  opinion  must  be  regarded  as 
agreeing  upon  all  the  points  therein  discussed:  Kortright  v.  Cody,  21  N.  Y. 
351,  so  held  with  reference  to  the  case  of  Farmere*  Fire  Ine.  etc.  Co.  v.  Ed^ 
wards,  26  Wend.  541;  where,  also,  all  the  judges  who  delivered  written  opin- 
ions took  a  common  ground,  it  was  bound  to  be  assumed  that  the  same  ground 
was  occupied  by  those  judges  who  simply  agreed  with  them  in  the  judgment 
rendered:  OcJdey  v.  A^nwall,  13  N.  Y.  504;  and  see  JuiHee  v.  Lang,  42  Id. 
610.  In  Curtis  v.  Leamtt,  15  Id.  222,  it  was  held,  in  ccmsidering  the  case  of 
Safford  v.  Wyeboff^  4  Hill,  442,  where  two  senators  delivered  the  prevailing 
opinions,  that  it  most  be  presumed  that  the  opinions  expressed  by  them,  in 
respect  to  the  questions  which  arose  in  the  cause,  and  in  which  they  agreed, 
were  adopted  by  a  majority  of  the  court,  and  were  conclusive;  and  this  hold- 
ing was  approved  in  Bamu  v.  Ontario  Bank,  19  N.  Y.  165,  in  considering 
the  authority  of  the  same  case.  Where,  however,  in  a  case  EQeworth  v. 
Lockwood,  42  Id.  89 — two  questions  only  were  presented  and  disposed  of,  one 
touching  the  plaintiff's  right  to  an  assignment  of  a  mortgage  upon  payment 
of  the  amount  due,  and  the  other  touching  the  right  of  the  defendant  to  sell 
the  whole  property  in  one  parcel,  and  a  majority  of  the  court  held  that  the 
plaintiff  was  not  entitled  to  an  assignment  of  the  mortgage  as  demanded,  and 
three  of  the  eight  judges  concurred  in  a  reversal  by  reason  of  the  sale  in  one 
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pared,  and  two  were  for  revenal,  bat  no  gronnd  la  stated  in  the  report — i% 
oiay  have  been  on  the  qnestion  of  assignment — it  is  questionable  how  far 
such  decision  is  an  anthority:  EUawoHh  v.  Lockwcod,  9  Hun,  650.  The 
principal  case  was  cited  in  all  the  foregoing.  On  the  doctrine  of  store  (2ed- 
iM,  see  Glee's  Adm*r  ▼.  WiUiamacn,  27  Am.  Dec.  628,  and  note;  MeFarland 
V.  Slate  Bank,  37  Id.  761;  SmUh  v.  Henry,  44  Id.  640;  HUdreth  ▼.  TomUn^ 
son,  60  Id.  610. 
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[0  Kxw  Tome  (a  BXLDBH),  92.] 
DnJEGATION  or  POWEBS  BY  MUNICIPAL  Ck>RF0BATI0N. — ^Muulcipal  OOTpOO^ 

tion  authorized  by  charter  to  pass  ordinances  directing  streets  to  be  im* 
proved  *Mn  such  manner  as  they  may  prescribe,**  musi  prescribe  by 
action  of  the  common  council  the  manner  of  making  an  improvement 
directed  by  an  ordinance;  and  can  not  authorize  it  in  general  terms,  leav- 
ing the  manner  of  making  it  to  be  determined  by  administrative  offioen 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  by  the  plaintiff,  as  treasurer  of  the  ciiy  of  Sche- 
nectady, to  recover  from  the  defendant,  who  was  a  lot  owner  in 
the  city,  money  which  the  city  had  expended  in  constructing  the 
street  in  front  of  his  lot,  under  an  ordinance  imposing  such  er^ 
penses  on  lot  owners.  The  referee  reported  in  favor  of  the 
plaintiff,  but  the  supreme  court  set  the  report  aside,  on  the 
ground  that  the  ordinance  in  question  was  not  authorized  by 
the  charter.  The  correctness  of  this  decision  was  the  only  ques- 
tion on  the  appeal  to  the  court  of  appeals,  and  the  facts  as  to  it 
are  stated  in  the  opinion. 

Marcus  T.  Reynolds^  for  the  appellant. 

Nicholas  HiU^jun,,  for  the  respondent. 

By  Court,  Foot,  J.  The  decision  of  this  cause  turns  on  the 
true  construction  of  the  thirty-fourth  section  of  ''an  act  rela- 
tive to  the  city  of  Schenectady:"  Laws  of  1833,  p.  457.  By  that 
section  the  common  council  of  the  city  are  authorized  to  make 
"by-laws  and  ordinances,  ordering  and  directing  any  of  the 
streets  *  *  *  to  be  pitched,  leveled,  paved,  flagged^  *  *  * 
or  for  the  altering  or  repairing  the  same,  withiz.  such  time  and 
in  such  manner  as  they  may  prescribe,  under  the  superintendenoe 
and  direction  of  the  city  superintendent.  The  common  coun- 
cil passed  an  ordinance  in  October,  1848,  by  which  they  directed 
State  street,  between  certain  points,  to  be  pitched,  leveled,  and 
flagged    *    *    *    in  such  manner  as  the  city  superintendent, 
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under  the  direction  of  the  committee  on  roads  of  the  common 
conncily  sbaU  direct  and  require." 

The  question  is  whether  this  ordinance  is  in  pursuance  of  the 
authority  given  by  the  statute;  and  the  answer  is  ascertained 
by  inquiring  whether  the  common  council  must,  by  their  ordi- 
nance, specify  the  manner  in  which  the  improvement  is  to  be 
made,  or  may  leave  such  specification  to  the  city  superintendent 
and  a  committee  of  their  body.  I  am  satisfied  that  the  legisla- 
ture intended  to  place  the  responsibility  of  determining  the 
mode  and  manner,  or,  in  other  words,  the  plan  of  the  improve- 
ment upon  the  common  council.  The  trust  is  an  important  and 
delicate  one,  as  the  expenses  of  the  improvement  are,  by  the 
statute,  to  be  paid  by  the  owners  of  the  property  in  front  of 
which  it  is  made.  In  effect,  it  is  a  power  of  ta3cation,  which  ia 
the  exercise  of  sovereign  authority;  and  nothing  short  of  the 
most  positive  and  explicit  language  can  justify  the  court  in 
holding  that  the  legislature  intended  to  confer  such  a  power  on 
a  city  officer  or  committee.  The  statute  not  only  contains  no 
such  language,  but  on  the  contrary,  clearly,  to  my  mind,  ex- 
presses the  intention  of  confining  the  exercise  of  this  power  to 
the  common  council,  the  members  of  which  are  elected  by  and 
responsible  to  those  whose  property  they  are  thus  allowed  to 
tax. 

I  concur  mainly  in  the  views  of  the  supreme  court,  expressed 
by  Mr.  Justice  Cady  in  delivering  the  opinion  of  that  court. 

Paiob  and  Qbat,  JJ.,  gave  no  opinion. 

Judgment  affirmed. 

PowEBS  or  MuNiciFAL  CoBPOBATiONS. — A  municipal  corporation  mnst  ad 
within  the  limits  of  its  delegated  authority:  Mayor  etc  of  BaUhnort  v.  Hughes^ 
19  Am.  Dec.  243;  and  it  can  only  exercise  powers  expressly  granted,  and  such 
others  as  may  be  necessary  to  carry  the  powers  expressly  granted  into  execu- 
tion: Collins  V.  JlcUchf  61  Id.  465.  In  regard  to  the  power  of  municipal  cor- 
porations to  pass  by-laws,  see  Bolmuon  v.  Mayor  etc.  of  Franklifi,  34  Id.  C27, 
and  note,  where  the  subject  is  fully  discussed.  The  principal  case  was  cited 
in  Curtis  v.  Leavilt,  15  N.  Y.  189,  to  the  point  that  a  statute  power  must 
be  strictly  pursued,  and  must  be  pursued  in  the  mode  and  form  prescribed 
by  the  act  creating  it,  or  by  the  act  which  regulates  its  exercise;  referred 
to  in  State  v.  Mat/or  etc,  of  New  York,  3  Duer,  145,  *'  as  to  the  powers  of  mu- 
nicipal corporations,"  in  considering  the  question  of  the  power  of  a  common 
council  to  pass  a  resolution  granting  a  franchise;  and  cited  in  Covpen  v.  Village 
of  West  Troy,  43  Barb.  52,  to  the  point  that  an  ordinance  passed  by  a  mu- 
nicipal corporation  must  be  made  to  conform  strictly  to  the  provisiona  of  the 
charter. 

BsLEOATioM  or  PowEBS  BT  MuKidPAL  CoBPOBATioNS. — ^The  piindpal  case 
was  followed  in  BircUaU  v.  Clark,  73  N.  T.  77,  in  holding  that  public  powers 
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or  trnstB  devolved  by  charter  upon  the  common  conncil  of  a  manicipal  corpo- 
ration, to  be  exercised  by  it  when  and  in  rach  manner  as  it  shall  judge  best; 
can  not  be  delegated  by  snch  body  to  others;  and  to  the  same  effect  is  MoUer 
qf  Petition  qf  EmigrcuU  Ind.  Sav,  Bank,  75  Id.  394.  The  case  was  also  cited 
to  this  point  in  People  v.  County  Officers  qfSt,  Cltiir,  15  Mich.  03:  Ibas  ▼.  Citf 
qf  Chicago,  56  BL  359;  Smith  v.  Duncan,  77  Ind.  95.  While  the  foregoing 
principle  as  laid  down  by  the  two  preceding  New  York  cases  and  the  principal 
case  was  recognized  in  Edwards  v.  City  of  Watertoum,  24  Hun,  428;  S.  C,  61 
How.  Pr.  468,  a  distinction  was  made  between  acts  quasi  judicial  or  involving 
discretion  and  those  which  are  merely  ministerial;  the  cases  were  accordingly 
distinguiBhed  on  this  ground  as  belonging  to  the  former  class,  and  it  was  held 
that  where  the  common  council  of  a  city  had  decided  to  lease  certain  rooms 
for  city  purposes,  it  may  confer  upon  a  committee  appointed  by  it  the  power 
to  arrange  the  rooms  and  procure  the  necessary  furniture  therefor.  The 
principal  case  was  also  distinguished  in  City  qf  Brooklyn  v.  BresUn,  57  N.  Y. 
594,  where  the  charter  of  a  city  empowered  the  common  council  to  pass  ordi- 
nances licensing  and  regulating  cartmen,  etc.,  and  to  authorize  the  mayor  te 
grant  such  licenses,  in  that  here  the  delegation  of  power  was  expressly  au- 
thorized, and  that  therefore  ordinances  prohibiting  the  driving  of  a  cart 
within  the  city  for  hire,  unless  licensed  by  the  mayor,  were  valid. 
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Pbomirx  nr  Wrttino  to  Pat  Specific  Sum  to  Specitueb  Pebsoits,  ''tmsteei 
of  the  A.  Company  or  their  successors  in  office,  or  order,"  may  be  de- 
clared upon  as  a  promissory  note;  it  is  not  uncertain  as  respects  the 
payees. 

AonoK  Maintainablb  in  Individual  Names  of  Trustees  or  their  survivors 
where  a  note  is  payable  to  the  "  trustees  or  their  successors"  of  an  unin- 
corporated company,  the  word  **  trustees  "  being  a  designation  of  person^ 
and  the  phrase  "  their  successors  "  may  be  rejected  as  surplusage. 

Diclabation  on  Note  Patablb  to  '*Tbcstebh  ob  their  Successors"  of  an 
unincorporated  company  is  not  bad  because  the  promise  is  alleged  to  be 
to  the  plainti£fs  '*as  trustees,"  it  appearing  that  such  allegation  was  re- 
pugnant to  the  contract  as  stated  and  the  other  distinct  averments. 

UsuBT  NOT  Established  against  Note  Made  in  Another  State  by  the  fact 
that  it  bears  a  higher  rate  of  interest  than  that  allowed  by  the  law  of  the 
state  where  it  is  sued,  unless  the  note  is  drawn  payable  in  the  latter 
state,  or  there  is  affirmative  evidence  that  the  law  of  the  state  where  it 
was  made  prohibits  the  rate  of  interest  promised. 

SxATUTB  OF  Limitations  Which  has  not  Begun  to  Run  against  a  demand 
at  the  time  of  the  debtor's  decease  can  not  begin  to  run  until  the  appoint- 
ment of  a  representative  against  whom  suit  may  be  brought  has  bees 
perfected. 

Appeal  from  a  judgment  for  plaintiiTs  in  an  action  on  notea. 
The  action  was  brought  by  Davis  and  McLane,  who  ayerred  that 
fh^  were  BurviTing  trustees  of  the  Appalachicola  Land  Company, 
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against  Garr  as  administrator  of  Colin  Mitchell,  to  reoover  on 
three  written  contracts  for  the  payment  of  money ,  which  p^\un<i£b 
declared  upon  as  promissory  notes,  and  which  were  in  all  re- 
spects in  the  form  of  promissory  notes  except  that  thqy  were 
drawn  payable  to  White,  Davis,  and  McLane,  **  tnistees  o(  the 
Appalachicola  Land  Company,  or  their  successors  in  oiBoe." 
The  plaintiffs  had  averred  a  promise  to  them  '*  as  such  troBtees 
aforesaid."    The  grounds  of  defense  appear  in  the  opinion. 

A.  8,  Oarr^  in  propria  persona^  for  the  appellant. 

M.  Hoffman,  for  the  respondents. 

By  Court,  Oabdiheb,  J.  The  first  objection  presented  by  the 
pleadings  on  the  part  of  the  defendant  is,  that  the  written  in- 
struments set  forth  in  the  declaration  are  payable  to  the  tnistees 
therein  named,  or  their  successors  in  office,  and  that  the  uncer- 
tainty as  to  which  of  the  two  the  payment  is  to  be  made  inval- 
idates them  as  promissory  notes,  though  not  as  agreements. 

I  am  unable  to  perceive  any  such  contingency  in  the  con- 
tracts. If  the  plaintiffs  are  to  be  considered  as  the  representa- 
tives of  a  corporation,  and  the  suit  instituted  for  the  benefit  of 
their  principal,  the  payment  must  be  made  to  them  as  trustees. 
If  their  term  of  office  expired  before  the  commencement  of  the 
suit,  then,  and  in  that  event  only,  would  a  right  of  action  inure 
to  their  successors.  There  never  was  a  time,  consequently, 
when  the  maker  of  the  notes  could  discharge  himself  by  a  pay- 
ment, made  at  his  election,  to  these  plaintiffs  or  their  successors. 

The  term  ''  successor"  implies  one  who  takes  a  place  that  an- 
other has  left.  It  might  be  as  reasonably  contended  that  the 
payee  was  contingent  where  a  note  was  made  payable  to  A.,  or 
his  executors  or  administrators,  etc. 

It  has  been  determined  that  an  undertaking  to  pay  C.  or  D., 
or  his  or  their  order,  is  not  a  promissory  note;  because  payable 
to  either  of  the  payees,  and  that  only  on  the  contingency  of  its 
not  being  paid  to  the  other:  Stoiy  on  Prom.  Notes,  sec.  37; 
Walrad  v.  Petrie,  4  Wend.  575;  Blanckenhagen  v.  BlundeU,  2 
Bam.  &  Aid.  417.  The  distinction  between  those  cases  (even  if 
the  doctrine  thereby  established  is  sound)  and  the  present  is, 
that  the  contingency  in  them  was  apparent  on  the  face  of  the 
instrument.  Here  there  was  no  uncertainiy  in  the  contract 
when  the  notes  were  made  or  became  payable;  the  ambiguity,  if 
any,  would  arise  from  a  change  of  trustees  after  the  note  took 
effect  as  a  perfected  contract. 

Secondly.    If  the  plaintiffs  werenot  the  representatives  of  a 
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corporation,  as  the  defendant  insists,  they  could  sustain  the 
action  in  their  own  name;  the  -word  **  trustees  "  would  be  merely 
a  designation  of  the  persons,  and  the  phrase  *'  their  successors" 
may  be  rejected  as  surplusage.  It  has  been  decided  that  a  note 
payable  to  a  trustee,  or  agent,  or  executor,  will  maintain  a  suit 
in  the  name  of  the  person  mentioned :  Biish  v.  Peckard,  3  Har. 
(Del.)  385;  Bxiffwm  v.  Chadvnck,  8  Mass.  103;  Cravens  v.  Logan^ 
7  Ark.  103.  And  see  Ta/l  v.  Brewister,  9  Johns.  334  [6  Am. 
Dec.  280];  Mills  v.  Bannister,  8  Cow.  31,  and  cases  there  cited. 
I  think,  therefore,  that  these  contracts  are  promissory  notes, 
and  consequently  negotiable. 

2.  It  is  said  the  declaration  is  bad,  because  it  is  not  the  action 
of  the  plaintiffs  as  individuals  suing  in  their  own  right,  but  a 
suit  by  them  as  "  trustees"  of  a  company. 

A  contract  payable  to  the  trustees  of  a  company  not  incor* 
porated  would  not  be  a  note  within  our  statute.  But  there  is 
no  averment  or  pretense  that  the  Appalachicola  Land  Company 
was  ever  incorporated;  and  if  not,  there  can  not  be  a  contract 
with  the  plaintiffs  as  trustees.  The  allegation  of  a  promise  to 
them  **  as  trustees"  is  repugnant  to  the  contract  as  stated,  and 
the  other  distinct  averments  in  the  declaration.  They  are,  there- 
fore, to  be  rejected  as  unnecessary:  1  Ch.  PI.  265.  Again,  the 
expression  "trustees  of  the  Appalachicola  Land  Company" 
indicates  the  relation  in  which  the  payees  of  the  note  stand  to 
the  company,  but  that  does  not  affect  their  legal  right  in  and 
their  right  to  sue  in  their  own  names  upon  the  contract. 

3.  It  is  insisted  that  the  action  should  have  been  brought  in 
the  names  of  the  individuals  composing  the  land  company. 

The  legal  interest  in  the  notes,  as  we  have  seen,  was  in  the 
persons  named  as  payees;  and  even  if  it  should  be  granted, 
which  does  not  appear,  that  the  consideration  moved  from  the 
company,  the  action  was  properly  brought  in  the  names  of  those 
to  whom  the  promise  was  expressly  made. 

4.  Another  point  made  is,  that  the  notes  are  usurious  upon 
their  face. 

The  answer  to  this  point  is  found  in  the  facts  stated  in  the 
declaration,  to  wit,  that  the  notes  and  the  assumpsit  of  the  de- 
fendant were  made  at  Appalachicola  in  the  state  of  Florida. 
That  the  rate  of  interest  was  regulated  by  statute  in  that  state, 
or  that  the  common  law  prevails  there,  are  mere  matters  of  cou- 
jeotore.  Suspicion  alone  will  not  invalidate  a  contract,  and 
there  is  nothing  else  in  this  case. 

The  sixth  and  seventh  points,  as  to  the  vaxianoe,  and  the  erro« 
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neons  assignxnent  of  the  bieach  of  the  contract  stated  in  the 
declaration,  depend  upon  the  assumption  that  the  promise  to 
pay  the  plaintiff  is  in  the  altematiye.  This  has  already  been 
considered. 

It  is  contended  under  the  eighth  point,  that  the  notes  were 
payable  to  the  plaintifb  in  their  official  capacity.  That  the 
pleas  which  show  them  out  of  office,  and  other  trustees  in  their 
place,  is  a  bar  to  the  action.  As  the  promise  was  made  to  the 
plaintifBs  as  trustees  of  an  unincorporated  company,  the  action 
must  be  brought  in  their  names,  although  other  persons  had 
been  subsequently  appointed. 

In  Townsend  v.  Goewey,  19  Wend.  427  [82  Am.  Dec.  6U],  the 
association  was  for  the  purpose  of  building  an  exchange  in  Al- 
bany; the  defendant  subscribed  for  stock,  and  the  association 
was  subsequently  incorporated;  after  which  the  action  was 
brought  in  the  names  of  the  original  trustees,  agreed  upon  be- 
fore the  association  was  incorporated.  The  promise  was  to  the 
trustees  or  their  successors;  held,  that  the  action  miist  be 
brought  in  their  names,  and  that  their  successors  took  the  ben- 
ejScial  interest,  as  assignees,  without  a  formal  assignment. 

The  next  question  arises  upon  the  plea,  or  rather  the  replica- 
tion, to  the  defendant's  plea  of  the  statute  of  limitations. 

It  appears  that  the  defendant's  intestate,  Mitchell,  when  the 
note  was  made  and  the  cause  of  action  accrued,  was  without 
this  state,  and  continued  out  of  the  state  until  his  death.  That 
the  defendant,  on  the  first  of  June,  1844,  was  duly  appointed 
administrator,  and  took  upon  himself  the  burden,  etc.  And  that 
the  action  was  brought  within  six  years  after  the  granting  of 
administration. 

The  replication  is,  I  think,  a  perfect  answer  to  the  plea»  ac- 
cording to  Benjamin  y.  De  Orooi^  1  Denio,  15G,  and  D(mgla88  v. 
Forrest,  4  Bing.  686.  In  the  last  case,  the  testator  resided  and 
died  abroad.  The  action  was  on  a  Scotch  judgment,  obtained 
by  proclamation  against  the  testator,  when  he  was  in  India.  It 
was  held  that  his  executors  in  England  might  be  sued  within 
six  years  after  taking  out  probate;  and  in  the  case  from  Denio, 
that  where  the  statute  did  not  begin  to  run  in  the  life-time  of  the 
testator,  it  could  not  commence  running  until  there  was  a  per- 
sonal representative  against  whom  a  suit  could  be  brought. 

The  replication  does  not  in  terms  negative  the  fact  that 
administration  was  not  granted  prior  to  the  time  specified,  to 
the  defendant  or  some  other  person.  But  I  think  this  a  defect 
of  form  rather  than  substance,  and  that  it  is  varied  by  the  re- 
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joinder,  which  attempts  to  sustain  the  plea,  upon  the  sole  ground 
that  the  debt  was  not  contracted,  nor  was  the  decedent  ever 
within  or  amenable  to  the  jurisdiction  of  this  state.  The  judg- 
ment should  be  affirmed. 

A  majority  of  the  court  concurred  in  the  foregoing  opinion. 

Foot,  J.,  dissented,  on  the  ground  that  the  instruments  de- 
<:lared  upon  were  not  promissory  notes,  there  being  a  contin- 
geucj  as  to  the  persons  to  whom  payment  was  to  be  made. 

Judgment  affirmed. 


Pbomiss  to  Pay  must  bb  Absolute,  and  at  all  events  without  any  con* 
tingenoy,  to  be  a  promissory  note:  Worden  v.  Dodge,  47  Am.  Dec.  247t  and 
note  collecting  prior  cases. 

Pbomissory  Note  in  Which  Payee  is  Referred  to  by  Descriftion 
may  be  sued  on  by  him  in  his  individual  name:  McKinney  v.  Harier,  43  Am. 
Dec.  06;  and  a  promissory  note  payable  to  the  heirs  of  a  certain  person  may 
be  sued  on  by  the  presumptive  heir  in  the  ancestor's  life-time;  Cox  v.  Belta' 
hoover,  47  Id.  145;  but  a  bond  payable  to  "  trustees  or  their  successors  in 
ofiBce'*  of  a  certain  township  should  be  sued  on  in  the  name  of  the  township: 
Johnson  v.  Harris,  26  Id.  424;  and  see  also  Neioport  Mech,  Mfg.  Co,  v.  Star^ 
bird,  34  Id.  145;  note  to  Bofte  v.  Laffan,  42  Id.  378,  for  similar  decisions  with 
reference  to  private  corporations. 

£ffect  of  Adding  Words  to  Payee's  Name  on  his  Right  to  Sue  on 
Note:  See  Roue  v.  Laffan,  42  Am.  Dec.  376,  and  note;  Arlington  v.  Hinds, 
12  Id.  704.  The  principal  case  was  cited  by  Denio,  J.,  dissenting,  in  Consid" 
trant  ▼.  Brisbane,  22  N.  Y.  401,  as  a  case  of  contrary  tendency,  in  maintain- 
ing  that  the  agent  of  a  foreign  corporation  could  not  maintain  an  action  in  his 
own  name  upon  a  subscription  note,  payable  to  the  plaintiff  "as  ezeoutive 
agent  of  the  company;"  and  see  BuUerfidd  v.  Ma^eomber,  22  How.  Pr.  154, 
where  the  principal  case  was  also  cited  to  the  point  that  the  relation  which 
an  assignee  for  the  benefit  of  creditors  holds  to  the  beneficiaries  under  the  as* 
signmeut  does  not  affect  the  right  to  sue  in  his  own  name  on  notes,  without 
aetting  out  his  representative  character. 

Allegation  when  Stricken  from  Declaration  for  Surplusags: 
Crocker  v.  Mann,  26  Am.  Dec.  684;  Freeland  v.  McCuUough,  43  Id.  635. 
The  words  "survivor  of,"  etc.,  assumed  by  a  plaintiff  in  his  pleading,  may 
•be  treated  as  a  descriptio  personce,  or  rejected  as  surplusage:  Kinsler  v.  Me- 
Cants,  53  Id.  711;  and  see  Maxwell  v.  Harrison,  52  Id.  385,  in  regard  to 
striking  out  the  words  "as  trustee"  from  a  complaint. 

What  Law  Governs  Usurious  Contracts. — An  agreement  is  governed, 
^ith  reference  to  usury,  by  the  laws  of  the  place  where  made,  if  it  is  not  to 
t)e  executed  elsewhere:  Clague  v.  Creditors,  20  Am.  Dec  300.  The  principal 
case  is  cited  to  this  point  in  Jewell  v.  WrigfU,  30  N.  T.  264;  S.  C,  18  Abb. 
Pr.  85;  27  How.  Pr.  490;  SmUh  v.  Alvord,  63  Barb.  431;  Hildreth  v.  Shep^ 
<ird,  65  Id.  270;  Peek  v.  Richardson,  9  Hun,  567;  Dickinson  v.  Edwards,  13 
Id.  407;  and  where  parties  make  an  agreement,  as  to  interest,  with  reference 
to  the  lavrs  of  another  state,  one  who  alleges  the  illegality  of  the  agreement 
must  show  what  are  the  laws  of  that  state  in  relation  to  usury;  and  in  the 
Abeence  of  such  proof,  the  presumption  is  that  tha  agreement  is  a  valid  ona 


892  Davis  t;.  Oabb.  [New  York, 

under  tlioie  Uwit  Pum/aroff  t.  AimmooHK  22  Burb.  129,  dting  the  principal 


BuKimra  or  Statuts  or  LnoTATioirs  aoaimst  Au-^lnt  a.vt>  Noir-uEsiDxirr 
DxBTOBS:  See  note  to  Moore  ▼.  Armstrong^  86  Am.  Dec  72,  diaouBaing  the 
aabject;  Coae  ▼.  (TuaAfnan,  S9  Id.  47|  and  note  oolleoting  prior  caaea  in  thia 
aeriea;  Proton  ▼.  BeekneU,  Id.  209;  Sage  ▼.  Hawley,  41  Id.  128.  Tlie  princi- 
pal oaae  waa  cited  in  OUx>U  ▼.  Tioga  B,  i?.,  20  N.  T.  225,  in  commenting  on 
the  caae  of  Benjamin  t.  De  Gfroot,  1  Denio,  151,  aa  deciding  the  same  point 
InYolyed  in  that  caae  the  aame  way  on  ita  anthority,  and  the  anthority  of 
Dougkut  ▼.  Forreatf  4  Bing.  080,  viz. :  that  the  atatute  of  limitationa  did  not 
begin  to  run  againat  a  claim,  where  the  debtor  waa  a  non-reaideut  and  had 
died,  until  there  waa  a  personal  repreaentative  againat  whom  an  action  conld 
be  brought.  And  aee  the  principal  caae  cited  in  Dunning  v.  Ocecm  Nat.  B% 
6  Lana.  290;  01  K.  T.  503,  to  the  point  that  the  statute  does  not  begin  to  run 
until  there  is  some  one  entitled  to  demand  and  take;  and  in  Sa^ford  v.  Sai^ 
ford,  62  N.  Y.  566,  to  the  point  that  to  put  the  statute  in  motion,  there  must 
not  only  be  a  person  in  earn  to  sue,  but  a  person  to  be  sued. 

Usury,  What  is,  ami>  whsn  Available  as  Cause  or  Action  or  De- 
fense.— ^It  is  not  within  the  limits  of  this  note  to  discuss  particular  atatutea 
and  deciBions  construing  them.  The  statutes  prescribing  what  is  usury  and 
what  are  ita  remedies  are  continually  undergoing  modification  when  not  en- 
tirely or  in  part  repealed,  aa  their  impracticability  or  evasion  demands  atten- 
tion. It  ia  simply  our  purpose  to  give  general  rules,  and  illustrate  them  and 
their  ezceptiona  by  a  reference  to  recent  deciuona  of  more  than  a  local 
application. 

Detinition  or  Usury. — Usury,  aa  the  word  is  now  understood,  ia  defined 
in  4  Bla.  Com.  150,  to  be  "an  unlawful  contract  upon  the  loan  of  money  to 
receive  the  same  again  with  exorbitant  increase.*'  Bouvier,  in  1  Bouv.  Inat. 
299,  says  that  "usury  is  the  illegal  profit  which  is  required  by  the  lender  of 
a  Bum  of  money  from  the  borrower  for  its  use;**  while  Mr.  Parsons,  in  3  Pars, 
on  Cont.  107|  and  Mr.  Tyler,  in  his  work  on  usury,  p.  35,  define  it  to  be 
"  the  taking  of  more  for  the  use  of  money  than  the  law  allows."  This  last 
general  definition  would  seem  to  be  as  satiafaotory  aa  can  be  given,  and  ia 
BufBcient  for  all  practical  purposes. 

Intent. — In  order  to  constitute  usury,  there  must  exist  an  intent  of  the 
partiea  to  take  more  for  the  use  of  money  than  is  allowed  by  law.  If  thia 
intent  exists,  the  transaction  is  usurious,  otherwise  it  is  not:  Tyler  on  Usury, 
103;  Price  v.  Campbell^  2  Call,  110;  S.  C,  1  Am.  Dec.  535;  ^fon  v.  Bickard^ 
3  Har.  &  J.  109;  S.  C,  5  Am.  Dec.  424;  Bearce  v.  Barstoto,  9  Mass.  45;  S.  C.,. 
0  Am.  Dec.  25;  Lloyd  v.  Scott,  4  Vet.  205;  Bank  qf  United  Statee  v.  Waggener, 
9  Id.  378;  (hnaha  Hotel  Co.  v.  Wade,  97  U.  S.  13;  Shoop  v.  Clark,  4  Abb. 
App.  Dec  235;  Jordan  v.  Mitchell,  25  Ark.  258;  CondU  v.  Baldwin,  21  N.  Y. 
219.  In  First  Nat.  Bank  v.  Plankinton,  28  Wis.  177,  it  waa  held  that  knowl- 
edge and  intent  of  the  lender  were  sufficient,  although  the  borrower  waa 
ignorant  of  the  facts  making  the  contract  usurious.  Although  the  intent  ia 
essential  to  constitute  the  o£fense  of  usury,  the  intent  must  be  deduced  from 
and  determined  by  the  facts;  the  taking  or  reserving  knowingly  and  volun- 
tarily a  greater  interest  or  compensation  for  a  loan  than  is  allowed  by  law 
ia  per  ae  usurious:  Itelder  v.  Darrin,  60  N.  Y.  437;  and  where  a  note  is  dia- 
counted  for  an  amount  which  prima/aeie  would  indicate  the  taking  of  usury, 
this  presumption  may  be  rebutted  by  showing  that  it  waa  agreed  between 
llie  partiea  that  no  more  than  legal  interest  ahould  be  collected:  Shoop  v» 
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Clarh^  4  Abb.  App.  Deo.  28S.  Where  the  oontnust  by  its  teroiB  does  not 
import  naory,  it  must  be  proved  that  there  was  eome  cormpt  agreement,  de- 
Tioe,  or  shift  to  cover  usury:  Moody  v,  HcooHm^  25  Ark.  191.  A  plea  oi 
usury  most  aver  an  intention  to  take  or  reserve  more  than  the  legal  rate  of 
interest:  Id.;  Jordan  v.  Mitchell,  Id.  258. 

It  obviously  results,  from  the  fact  that  an  intention  is  necessary  in  order  to 
eonstitute  usury,  that  if  a  transaction  be  accidentally  usurious,  through  a 
miscalculation  of  figures,  or  other  error  in  fact,  it  is  not  thereby  avoided:  3- 
Phrs.  on  Cont.  128;  Tyler  on  Usury,  229;  Buckley  v.  OuOdbank,  Cro.  Jac. 
678;  Nevison  v.  Whitley,  Cro.  Car.  601;  Anonymous,  1  Freem.  253;  Ola^ard 
V.  Laing,  1  Camp.  149;  Oibsonv,  Steams^  3  K.  H.  185;  Lloyd  v.  Scott,  4  Pet. 
224;  I^ew  York  etc  In»,  Co.  v.  Ely,  2  Cow.  678.  But  it  is  otherwise  if  there 
is  a  mistake  of  law,  as  where  the  lender  erroneously  believed  that  he  waa 
entitled  to  the  usurious  interest  reserved:  3  Pars,  on  Cont.  128;  Mcursh  v. 
MarUndaU,  3  Bos.  &  Pul.  154;  Maine  Bank  v.  BuUs,  9  Mass.  49. 

Salb  of  Pbopkbty. — ^An  important  element  of  a  usurious  transaction,  in 
addition  to  the  element  of  intent,  is  that  it  must  be  a  lending  and  borrowing. 
If,  then,  there  is  a  bona  fide  sale,  whether  of  land,  chattels,  or  things  in  ac- 
tion, there  can  be  no  usury:  Tyler  on  Usury,  c.  10;  and  see  Tardeveau  v. 
Bmiih,  3  Am.  Dec  727. 

1.  Lamd  and  Chattels, — ^It  is  perfectly  well  settled  that  it  is  not  usurious 
for  a  seller  of  land  or  chattels  to  ask  a  larger  price  for  a  sale  on  credit  than 
he  would  be  willing  to  take  for  a  cash  sale:  Hogg  v.  Ruffner,  1  Black,  115; 
Brooks  V.  Avery,  4  N.  Y.  225;  CuUer  v.  Wright,  22  Id.  472;  Brmon  v.  Card- 
ner,  4  Lea,  145.  And  the  fact  that  the  increased  price  payable  at  a  future 
day  or  in  installments  is  more  than  the  legal  interest  on  the  cash  price,  doea 
not  render  the  contract  usurious:  Oilmore  v.  Fergtuton,  28  Iowa,  220.  But  if 
a  sale  is  not  bona  fide,  and  there  is  an  intent  under  its  form  by  excess  of  prico 
to  reserve  more  than  lawful  interest,  the  transaction  will  be  usurious:  lleyile 
V.  Logan,  1  A.  K.  Marsh.  529;  QuackcTibos  v.  Sayer,  62  N.  Y.  344;  Barr  v. 
Collier,  54  Ala.  39;  Collier  v.  Barr,  64  Id.  543;  Ford  v.  Hancock,  36  Ark. 
248.  Where  a  contract  for  the  sale  of  lands  has  been  taken  out  of  the  stat- 
ute of  frauds,  a  subsequent  agreement  increasing  the  price  by  more  than  the 
addition  of  lawful  interest  is  usurious:  Stewart  v.  Cross,  66  Ala.  22.  So  also 
where  goods  were  bought  on  time,  and  at  the  end  of  which  the  purchaser 
gave  his  note  for  the  aggregate  amount  of  the  price  and  interest  at  the  law- 
ful rate,  but  to  bear  interest  from  the  date  of  purchase,  such  note  is  usurious: 
White  V.  Frieilkmder,  35  Ark.  52;  and  where  chattels  are  conveyed  upon 
agreement  that  the  owner  may  repurchase  the  same  within  a  certain  time» 
upon  paying  the  amount  advanced,  with  interest  exceeding  the  rate  allowed 
by  law,  the  contract  is  usurious  upon  its  face:  Starkweather  v.  Priiice,  1 
McArthur,  144.  If  property  be  sold  or  conveyed,  and  the  puTchaser  is  to  pa; 
more  than  legal  interest  on  the  price,  under  the  name  of  rent,  the  transao* 
tion  is  likewise  usurious:  Scqfield  v.  McNaught,  52  Ga.  69;  Phelps  v.  Bellows^ 
Estate,  53  Vt  539. 

2.  Choses  in  Action, — The  rule  in  regard  to  the  sale  of  lands  and  chattela 
applies  with  equal  force  to  the  sale  of  choses  in  action.  A  promissory  note 
or  bill  of  exchange,  after  being  placed  in  circulation,  may  be  disposed  of  at 
any  discount,  and  such  sale  will  not  be  tainted  with  usury,  if  made  bona  fide 
8  Pars,  on  Cont.  143-145;  Lloyd  v.  Kta^ch,  7  Am.  Deo.  256;  Munn  v.  Com- 
mission  Co,,  8  Id.  219;  Flemming  v.  Mulligan,  13  Id.  707;  Ramsey  v.  Clark, 
40  Id.  645;  Alabama  OM  etc,  Co,  v.  HaU,  58  Ala.  1.  Accommodation  paper 
oan  not  be  discounted  at  a  usurious  rate:  Adty  v.  Rapelye,  1  Hill  (N.  Y.),  Of 
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and  in  Flemming  t.  JfuUigaftf  13  Anu  Dec  707,  a  note  indorsed  for  the  niak« 
«r*8  acoommodation,  and  disooonted  at  unlawful  interest,  was  held  to  be  nsn 
lions  and  void  against  the  maker  and  indorser,  even  in  the  hands  of  an  innocent 
indorsee;  while  in  Banuey  v,  Clarky  40  Id.  645,  it  was  held  that  an  aooom- 
modation  note  does  not  become  usurious  by  being  sold  at  a  greater  discount 
than  the  legal  rate  of  interest,  unless  the  purchaser  knew  that  it  was  obtained 
for  that  purpose.  As  to  the  effect  of  a  sale  of  negotiable  paper  at  a  discount, 
through  the  fraudulent  representations  of  the  agent  of  the  maker  or  promisee 
of  negotiable  paper,  see  Campbell  ▼.  Nichols^  33  N.  J.  L.  81;  B^fin  v.  ^rm- 
BtranQf  11  Am.  Deo.  774.  A  sale  of  negotiable  paper  is  not  usurious,  as  be- 
tween the  vendor  and  vendee,  where  the  former  is  its  holder  and  apparent 
owner,  and  represents  that  the  paper  belongs  to  him,  and  is  business  paper, 
although  such  representation  is  false,  and  the  paper  was  in  fact  made  for  the 
sole  purpose  of  a  sale  at  a  usurious  discount,  if  the  vendee  purchase  bona 
fide,  without  notice:  Holmes  v.  WiUiama,  40  Id.  250.  A  purchase  of  obliga- 
tions at  %  discount,  on  a  guaranty  for  their  payment  in  full,  is  not  usurious 
per  ae:  SvikerUmd  v.  Woodruff,  26  Hun,  411;  and  the  sale  of  mortgage  securi- 
ties at  a  premium  can  not  subject  the  party  to  an  action  to  recover  back  the 
premium  on  the  ground  of  usury:  Culver  v.  Bigelow,  43  Vt.  249.  Where  A., 
in  anticipation  of  a  sale  of  land  to  B.  for  a  certain  price,  arranged  boiia  fidjt 
with  C.  to  sell  the  latter  the  note  and  mortgage  to  be  taken  from  B.  for  a 
less  price,  cash,  the  transaction  is  not  usurious:  AriMtiron/g  v.  FreeTnan,  9  Neb. 
11.  A  sale  of  bank  stock,  at  whatever  price,  is  not  usurious,  if  not  intended 
as  a  cover  for  a  loan  at  unlawful  interest,  and  if  there  be  no  combination  for 
that  purpose  between  the  seller  of  the  stock  on  credit,  and  one  to  whom  the 
purchaser  sells  it  for  cash:  Qreenhow  v.  Harris^  8  Am.  Dec.  751.  In  Town  of 
DanvtUe  v.  Sutherlin^  20  Gratt.  555,  it  was  held  that  where  a  town  council 
«oId  the  bonds  of  the  town  at  public  auction  for  Confederate  money,  and  for 
a  bond  of  a  certain  amount,  due  at  a  certain  time,  and  bearing  a  lawful  rate 
of  interest,  a  purchaser  gave  more  than  twice  the  amount.  Confederate  money 
being  at  the  time  as  ten  to  one  for  gold,  the  transaction  was  a  loan  and  was 
usurious. 

3.  Exchange  of  Choses  •»  Action. — An  exchange  of  securities  is  not  usurious 
unless  connected  with  a  loan,  and  designed  to  cover  the  same:  Perrine  v. 
Hotchkiest  2  Lans.  416;  England  v.  Moore,  4  Houst.  289;  but  see  Clagut  v. 
Creditors,  20  Am.  Dec.  300;  but  if  the  exchange  is  a  shift  to  evade  the  stat- 
ute of  usury,  it  is  otherwise:  Dunham  ▼.  Oould,  8  Id.  323;  and  where  a  party 
gave  another  his  promissory  notes,  receiving  those  of  the  latter  to  the  same 
amount  in  exchange,  and  a  commission  in  excess  of  the  legal  interest  for  the 
time  the  notes  had  to  run,  the  transaction  is  usurious:  Femning  v.  Dunham, 
9  Id.  283. 

Bank  Discount  and  Exchange. — ^The  usual  discount  of  a  bank,  although 
it  takes  something  beyond  lawful  interest,  is  not  usury:  3  Pars,  on  Cont. 
114,  131.  Where  a  party,  however,  overdraws  his  bank  account,  and  the 
bank,  at  the  end  of  sixty  days,  compounds  the  interest  on  the  sums  over- 
drawn, so  as  to  make  it  the  same  as  in  discounting  a  loan,  and  the  same  is 
included  in  a  note,  the  transaction  is  tainted  with  usury:  Peddicard  v.  Coi^ 
nard,  85  111.  102;  and  if  a  bank  discounts  a  note  at  the  same  rate  of  interest^ 
upon  condition  that  the  person  offering  the  note  for  discount  shall  receive 
post-notes  payable  at  forty-five,  sixty,  end  ninety  days  as  cash,  which  is 
done,  tne  note  discounted  is  usurious:  Stale  Bank  v.  Ayers,  11  Am.  Dec,  685b 
A  bankV  discounts  are  usurious  if  greater  than  the  rate  allowed  by  its  ohar- 
isr:  Pkmnnrs*  BankY.  Sharp,  43  Id.  470;  Bank  qfChillicothe  v.  Swofnc,  S? 
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Id.  707.  The  making  of  a  note  payable  at  a  place  in  which  exchange  seUs  at 
a  preminm  does  not  constitute  usary:  York  Bank  v.  Atbury,  1  Biss.  230.  If 
exchange  is  contracted  for  as  a  mere  mode  of  obtaining  for  the  use  of 
money  more  than  legal  interest,  and  without  any  design  that  the  money 
shall  be  remitted  to  the  place  upon  which  exchange  is  provided  for,  it  is 
usury;  otherwise  where  exchange  is  stipulated  for  in  good  faith:  Cornell  v, 
Barnes,  26  Wis.  473.  In  BiUtrick  v.  Harris,  1  Biss.  442,  it  was  held  that  a 
proDUSsory  note  which  provided  for  the  payment  of  exchange  in  addition  to 
the  legal  rate  of  interest  was  held  to  be  oo  its  face  usurious. 

CoMpSNSATioN  FOR  SERVICES  AND  EXPENSES — BONUSES,  ETa — A  banker  or 
broker,  in  addition  to  discount,  may  UwfuUy  charge  a  reasonable  sum  for  his 
services  or  expenses  in  making  a  loan:  3  Pars,  on  Cont.  133;  Nonrse  v.  Prime, 
11  Am.  Dec.  403;  Boardman  v.  Taylor,  66  Ga.  638;  Eddy  v.  Badger,  8  Biss. 
238;  so  with  an  agent  procuring  a  loan:  Smith  v.  Wo{f,  55  Iowa,  555;  WyUis 
V.  AnU,  46  Id.  46;  and  this  rule  is  extended  to  any  bona  fide  service  or  ex- 
pense rendered  or  incurred  by  the  lender  himself:  3  Pars,  on  Cont.  134;  El- 
dridge  v.  Beed,  2  Sweeny,  155;  Eaton  v.  Alger,  2  Abb.  App.  Dec  5;  Atlanta 
Mimng  etc,  Co,  v.  Owyer,  48  Qa.  11;  Dayton  v.  Moore,  30  N.  J.  Eq.  543;  Mor- 
ton V.  Thurber,  85  N.  Y.  550;  Van  Tassetl  v.  Wood,  12  Hun,  388;  and  ic  is  not 
usury  for  an  attorney  to  deduct,  with  the  mortgagor's  consent,  a  certain  sum 
from  the  amount  loaned  as  compensation  for  legal  services  rendered,  no  part 
having  been  received  by  the  lender:  IVhite  v.  Dvoyer,  31  N.  J.  Eq.  40.  If, 
however,  the  borrower  agrees  absolutely  to  pay  commissions  and  expenses,  in 
addition  to  lawful  interest,  and  whether  or  not  they  shall  be  earned  or  in- 
curred, the  loan  is  usurious:  ffeidenheimer  v.  Mayer,  10  Jones  &  S.  506.  Com- 
missions received  by  merchants,  in  addition  to  the  legal  rate  of  interest,  on 
advances,  are  not  regarded  as  usurious:  Trotter  v.  Curtis,  10  Am.  Dec.  211; 
Matthews  v.  Coe,  70  N.  Y.  239;  Cockle  v.  Flack,  93  U.  S.  344;  but  see  Stark  v. 
Sperry,  6  Lea,  411;  S.  C,  40  Am.  Kep.  47.  And  a  contract  may  provide  for 
an  attorney's  fee  or  other  expense  of  collection,  without  Ijeing  tainted  with 
usury:  Oaar  v.  Louisville  B.  Co.,  11  Bush,  180;  First  Nat.  Bank  v.  Canatsey, 
34  lud.  149;  Churchman  v.  Martin,  54  Id.  380:  Siegel  v.  Drumm,  21  La.  Ann. 
'^;  Smith  V.  Silvers,  32  Ind.  321;  Daniels  v.  Silvers,  Id.  322;  Miner  v.  Paris 
Exchange  Bank,  53  Tex.  559;  Oarnbril  v.  Doe,  44  Am.  Dec.  760;  but  see  Thorn- 
asson  V.  l^ownsend,  10  Bush,  114.  If  a  lender  of  money  exact  a  bonus  from 
the  borrower,  beyond  the  legal  interest,  the  transaction  is  usurious:  Walter  v. 
Foutz,  52  Md.  147;  Andrews  v.  Poe,  30  Id.  485;  Harris  y.  Wicks,  28  Wis.  198; 
Hevntt  V.  Dement,  57  111.  500;  but  if  the  bonus  be  exacted  by  the  lender's 
agnnt,  without  the  knowledge  of  the  lender,  it  is  held  that  the  latter  is  not 
affected  thereby:  Philo  v.  Butterfidd,  3  Neb.  256;  Estevez  v.  Purdy,  66  N.  Y. 
446;  Moore  v.  Bogart,  19  Hun,  227;  Sn^ffen  v.  KoechUng,  13  Jones  &  S.  61; 
Lee  V.  Chadsey,  3  Abb.  App.  Dec.  43;  Palmer  v.  Call,  2  McCrary^  522;  Ma-n- 
fling  V.  Young,  28  N.  J.  Eq.  568;  Oray  v.  Van  Blareom,  29  Id.  454;  Bollinger 
▼.  Bourland,  87  111.  513;  Aclieson  v.  Chase,  28  Minn.  211;  and  if  the  principal 
has  knowledge  of  or  gives  consent  or  authority  to  the  taking  of  the  bonus  by 
the  agent,  or  ratifies  his  act,  the  loan  must  be  treated  as  tainted  with  usury: 
Payne  v.  Newcomb,  100  111.  611;  S.  C,  39  Am.  Rep.  69;  and  the  fact  that  an 
agent,  to  whom  was  oonfided  the  loaning  of  money,  exacted  usurious  interest, 
raises  the  presumption  that  his  principal  had  knowledge  of  the  transaction: 
Cheney  v.  Eberhardtf  8  Neb.  423.  An  obligation,  however,  for  the  payment 
of  a  bonus,  taken  by  the  lender's  agent  from  the  borrower,  is  plainly  usurious: 
Cheney  v.  Woodn^,  6  Id.  151.  If  a  third  person,  without  the  knowledge  or 
•ODsent  of  the  borrower,  pays  to  the  lender  a  bonus  as  an  inducement  to  make 
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the  loan,  the  horrower,  however,  receiviDg  the  full  amount,  and  paying  no 
part  of  such  bonus,  the  transaction  is  not  a  usurious  one:  Madison  Univernfi^ 
y.  WhUe,  25  Han,  490.  The  mere  fact  that  the  !>orrower's  agent,  who  is  paid 
a  commission  in  excess  of  legal  interest  for  procuring  a  loan,  divides  such 
commission  with  the  lender's  agents,  does  not  make  the  loan  usurious: 
Dickey  v.  Brown,  56  Iowa,  426.  In  Van  Wyck  v.  WaUers,  16  Hun,  2C9;  S. 
C,  81  N.  Y.  352,  it  was  held  that  a  mortgage  owned  by  a  trust  estate  was 
not  avoided  by  the  fact  that  a  trustee  has  received  a  usurious  bonus  without 
the  knowledge  or  authority  of  the  other  trustees;  while  in  O^Ntii  v.  CUvt" 
laiul,  30  N.  J.  Eq.  273,  it  was  held  that  where  one  of  two  executors  loaned 
moneys  of  the  estate  on  bond  and  mortgage,  reserving  usury  thereon,  and  ap- 
propriating it  to  his  own  use,  on  foreclosure  by  the  executors  on  behalf  of  the 
estate,  usury  can  be  set  up  as  a  defense. 

Lender  Bkcohino  Partner. — Where  one  person  advancing  money  be- 
comes a  partner  in  good  faith  with  the  one  receiving  it,  the  transaction  lacks 
the  essential  element  of  a  loan,  and  no  usury  is  committed,  although  the  one 
advancing  the  money  is  to  receive  more  than  legal  interest:  3  Pars,  on  Cont. 
142,  143;  Fereday  v.  iloidern,  Jao.  144;  M&rrvtet  v.  King,  2  Burr.  891; 
Oilpin  V.  Enderby,  5  Bam.  &  Aid.  954;  and  see  Foote  v.  Emerum,  33  Am.  Dec. 
205;  but  if  the  transaction  be  a  loan  under  the  semblance  of  a  partnership,  it 
will  be  otherwise:  Morse  v.  Wilson,  4  T.  R.  353. 

Hazardous  Undertakings. — Contracts,  as  loans  on  bottomry  and  respon- 
dentia, whereby  the  principal  and  interest  are  put  in  risk,  are  not  within  the 
OBury  laws,  and  enough  may  be  taken  beyond  legal  interest  to  insure  against 
the  casualties  which  might  destroy  the  lender's  claim<  3  Pars,  on  Cont* 
137,  138;  Soome  v.  Oleen,  Sid.  27;  Sharpley  v.  Hurrd,  Cro.  Jao.  208;  77tortt- 
dike  V.  Stone,  11  Pick.  183;  and  if  an  annuity  or  rent-charge  be  purchased  ia 
good  faith,  even  at  exorbitant  terms,  it  is  no  usury:  3  Pars,  on  Cont* 
139;  Gordon  v.  Pooley,  3  Hughes,  182;  Lloyd  v.  Scott,  4  Pet  205;  ScoU  v. 
Lloyd,  9  Id.  418;  but  it  must  not  disguise  or  conceal  a  loan:  Id.;  Monlague 
V.  i^evcell,  57  Md.  407.  Potit  obit  contracts,  which  even  if  excessive  and  op* 
presaive,  and  on  that  account  relieved  against  in  equity,  are  likewise  not 
usurious:  3  Pars,  on  Cont.  140,  141;  Chesterfield  v.  Janssen,  1  Atk.  301;  2 
Ves.  sen.  125;  Lamego  v.  Gould,  2  Burr.  715;  Matthews  v.  Leiois,  1  Anstr.  7. 
Certain  special  forms  of  speculative  contracts  have  also  been  referred  to  the 
head  of  hazardous  undertakings,  and  held  not  to  be  usurious.  Thus  selling 
cows  or  sheep  on  a  contract  to  return  double  their  number  vrithin  A  certain 
time  is  not  usurious:  Spencer  v.  TUden,  5  Cow.  144;  so,  also,  where  a  con- 
tract was  made  to  pay  a  bushel  and  a  half  of  com  within  a  year,  in  return  for 
one  bushel  advanced:  Morrison  v.  McKinnon,  12  Fla.  552;  and  for  similar 
contracts,  see  Easterlin  v.  Uy lander,  59  Ga.  292;  Qarrity  v.  Cripp,  4  Baxt.  86. 
See  also  Watkins  v.  Taylor,  5  Am.  Dec.  486;  Brovme  v.  Vredenburgh,  43  N. 
Y.  195;  City  of  Lynchbury  v.  Norvell,  20  Gratt.  601,  for  transactions  held  not 
to  be  within  the  rule. 

Penal'iies  for  Failure  to  Pat  at  Maturity. — A  stipulation  in  a  con- 
tract providing  that  if  a  sum  of  money  be  not  paid  at  the  agreed  time,  inter* 
est  exceeding  the  legal  rate  shall  be  paid  from  that  time,  or  a  sum  beyond 
such  rate  shall  be  paid  as  damages,  does  not  make  the  contract  nsurioos:  3 
Pars,  on  Cont.  116;  Tardeveau  v.  Smith,  3  Am.  Dec  727;  McNairy  v.  BM, 
24  Id.  454;  Oambril  v.  Doe,  44  Id.  760;  Downey  v,.  Beach,  78  HI.  53;  Oaar 
r.  LouimriUe  B,  Co.,  11  Bush,  180;  Ramsey  v.  Morrison,  39  N.  J.  L.  591;  but 
where  a  note  is  made  due  in  a  short  time,  and  under  sach  cirdtmstanoes  as  to 
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induce  the  belief  thmt  it  was  only  designed  to  evade  the  statute,  ft  wHI  be 
considered  a  mere  device  to  oover  np  a  nsorioas  transaction:  PObe  v.  OrUif  82 
HI.  461. 

Patxbht  or  Intx&bst  nr  ADVAN0B~CoHPOUiri>  Intbbist,  na — It  is  no 
violation  of  the  statutes  against  usury  to  take  interest  in  advance  at  the  high- 
est legal  rate,  either  on  discounting  paper  or  otherwise:  3  Pars,  on  Cont.  132; 
Parker  v.  CotMins,  44  Am.  Dec.  388;  EngUah  v.  STnock,  34  Ind.  115;  Natumcd 
Bank  v.  Smoot,  2  McArthur,  371 ;  and  see  Bevier  v.  Covell,  87  N.  Y.  50;  so  a  note 
<m  which  the  interest  is  payable  quarterly  at  the  legal  rate  is  not  usurious: 
Mciwry  v.  Shumway,  44  Conn.  493;  and  a  mortgage  given  to  a  building  and 
loan  association  by  a  holder  of  its  stock  is  not  usurious  because  it  requires 
monthly  payments  of  interest,  besides  fines  and  impositions,  in  accordance 
with  the  provisions  of  the  constitution  of  the  association:  Bed  Bank  etc.  As* 
4oeiaiion  v.  PaUersont  27  N.  J.  Eq.  223.  Although  enforcement  of  the  pay- 
ment of  compound  interest  has  often  been  refused  by  the  courts  on  the  ground 
of  public  poUcy,  the  compounding  of  interest  is  not  of  itself  usurious:  3  Pars, 
on  Cont.  150-153;  Woods  v.  Rankin,  2  Heisk.  46;  Culvtr  v.  Bigdow,  43  Yt. 
249:  Conun^rs  of  Columbia  Co.  v.  King,  13  Fla.  451;  Auatin  v.  Bacon,  28  Wis. 
416;  Miner  v.  Paris  Exchange  Bank,  53  Tex.  559;  but  the  usury  act  in  Korth 
Carolina  is  considered  as  forbidding  compound  interest:  Cox  v.  Brookshire,  76 
K.  C.  314;  and  in  Indiana  it  is  held  that  where  interest  on  a  note  is  so  com- 
pounded as  to  make  the  aggregate  amount  thereof  exceed  the  amount  of  sim- 
ple interest  at  the  highest  legal  rate,  the  excess  is  usurious:  Kimhrottgh  v. 
Lukins,  70  Ind.  373. 

FoRBEABAircB  OB  EXTENSION  OF  TiME. — It  is  usury  to  exact^i  sum  for  for- 
bearance to  enforce  a  demand,  or  to  extend  the  time  of  payment,  at  more  than 
the  lawful  rate  of  interest:  Olisson  v.  Ifewton's  ExVs,  1  Am.  Deo.  559;  Oibson 
V.  Fristoe,  Id.  502;  MoUe  v.  DarreU,  10  Id.  675;  Cobb  v.  Morgan,  83  K.  C.  211; 
Bosebrough  v.  Ansley,  35  Ohio  St.  107;  PauUing  v.  Creagh,  54  Ala.  646;  Bosa 
V.  Doggett,  8  Neb.  48;  and  an  agreement  even  to  extend  the  time  of  payment 
of  a  note  on  the  condition  that  the  balance  due  should  bear  interest  at  the 
legal  rate  is  usurious:  Ertoin  v.  Lowry,  46  Am.  Dec.  545;  but  the  obligation 
itself,  if  valid  in  its  inception,  may  not  be  a£fected  by  the  subsequent  usuri- 
ous agreement:  Beat  Estate  Trust  Co,  v.  Keec?^  69  N.  Y.  248;  IWhune  v. 
Taylor,  27  K.  J.  Eq.  80;  and  where  the  plaintiff  owed  a  third  person  who 
owed  the  defendant,  and  such  third  person  applied  to  the  plaintiff  for  pay- 
ment in  order  to  pay  the  defendant,  but  agreed  that  if  the  plaintiff  would 
procure  the  defendant  to  wait,  he  would  also  wait,  and  the  defendant  agreed 
to  wait  if  the  plaintiff  would  pay  him  extra  interest,  the  interest  is  not  on  a 
debt  duo  from  the  plaintiff  to  the  defendant,  and  is  not  usurious:  OUason  v. 
ChUds,  52  Yt.  421. 

Substituted  SEOUBinra. — The  general  rule  is  that  where  a  security  is 
affected  with  usury,  any  other  security  substituted  therefor  is  likewise 
Affected:  3  Pars,  on  Cont.  119;  Bridge  v.  Hubbard,  8  Am.  Dec.  86;  Warren 
V.  Crabtree,  10  Id.  51;  Flemming  v.  Mulligan^  13  Id.  707;  Baynolds  v.  Carter, 
37  Id.  642;  Walker  v.  BaTik  qf  Washington,  3  How.  62;  Judy  v.  Gerard,  4 
McLean,  360;  Budd  v.  Planters*  Bank,  78  Ky.  513;  Campbell  v.  Sloan,  62 
Pa.  St.  481;  WUday  v.  Morrison,  66  111.  532;  Stanton  v.  DemerriU,  122  Mass. 
495;  Miller  v.  Erwin,  85  Pa.  St.  376;  KingY.  Perry  Ins.  etc  Co,,  57  Ala.  118; 
but  see  State  Bank  v.  Ayers,  11  Am.  Dec.  535;  but  if  an  innocent  party  is 
Introduced  into  a  substituted  security,  it  is  valid  as  to  him:  3  Pars,  on  Cont. 
120;  Flemming  ▼.  MvXUgan,  13  Am.  Dec.  707;  Palmer  v.  CaU,  2  MoCnuy, 
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622;  Mitchell  v.  McCuUoughy  59  Ala.  179;  and  usury  Ib  no  defense  to  an 
action  by  one  who  loans  money  to  pay  a  usurious  debt;  Wilson  v.  Hoaitey^  4 
Lans.  507;  Mcuon  t.  Seetrles,  56  Iowa,  532.  On  the  contrary,  a  usurious 
security,  substituted  for  a  former  valid  one,  does  not  destroy  the  antecedent 
debt:  Sicartwoui  v.  Payne,  10  Am.  Dec.  228;  Parker  v.  Cousins,  44  Id.  388. 
Jordan  v.  Mitchell,  25  Ark.  258;  Gervng  v.  SiUerly,  56  N.  Y.  214;  PaUeretm. 
V.  Birdsall,  64  Id.  294;  Richards  v.  Kovnize,  4  Neb.'201.  A  valid  security 
can  not  be  made  invalid  by  reason  of  a  subsequent  usurious  assignment; 
hence  if  a  mortgage  be  assigned  to  a  third  person,  who  pays  the  amount  due 
thereon  to  the  mortgagee,  the  mortgagor  can  not  avoid  it  in  the  hands  of 
such  person  on  account  of  an  agreement  to  pay  him  a  sum  exceeding  the 
money  paid  and  legal  interest:  Bush  v.  Livingston,  2  Am.  Dec.  316. 

Defense  of  Usukt. — Usury  constitutes  a  defense  to  a  recovery  on  or  en- 
forcement of  a  contract,  both  at  hiw  and  in  equity :  Tyler  on  Usury,  403;  2  Pom. 
Eq.  Jur.,  sec.  937;  Mason  v.  Gardiner,  4  Bro.  C.  0. 436;  Fanning  v.  Dunham, 
9  Am.  Dec.  283;  Spain  v,  Hamilton,  1  Wall.  604;  Hart  v.  OotdsmUh,  1  Allen, 
145;  Smith  v.  Robinson,  10  Id.  130;  Unum  Bank  v.  Bell,  14  Ohio  St.  200; 
Sporrer  v.  Eifler,  1  Heisk.  633;  Kvkner  v.  Butler,  11  Iowa,  419.  The  extent 
of  the  defense,  however,  particularly  at  law,  depends  upon  statutes — some 
declaring  usurious  contracts  to  be  absolutely  void,  while  others  provide  that 
they  shall  be  void  only  as  to  the  usurious  excess,  and  still  others  regulating 
the  manner  of  making  and  extent  of  the  defense  itself.  Thus  in  Indiana  one 
who  has  paid  or  agreed  to  pay  interest  at  a  higher  rate  than  is  allowed  by 
law  can  only  recoup  or  defend  against  the  excess:  Yancy  t.  Teter,  39  Ind. 
305.  An  a^eement  to  waive  usury  and  not  to  set  it  up  as  a  defense  is  void: 
MaJbee  v.  Crozier,  22  Hun,  2C4.  Whether  the  defense  of  usury  can  be  set  up 
against  a  bona  Jide  indorsee  of  negotiable  paper,  without  notice,  and  for  a 
valuable  consideration,  is  not  settled;  some  decisions  hold  that  usury  is  a  good 
defense  under  such  circumstances:  Solomons  v.  Jones,  5  Am.  Dec.  538;  Wilkie 
V.  Roosevelt,  2  Id.  149,  and  note;  while  others  hold  that  it  is  not:  Chadboum 
y.  Watts,  6  Id.  100;  Oross  v.  Funk,  20  Kan.  655;  note  to  Wilkin  v.  Roosevelt^ 
2  Am.  Dec.  155,  where  the  cases  on  both  sides  of  the  question  are  collected. 
A  bona  Jide  purchaser  without  notice,  under  a  sale  made  by  virtue  of  a  power 
of  attorney  contained  in  a  mortgage  is  not  affected  by  usury  in  the  original 
contract:  Jackson  v.  Henry,  6  Id.  328;  and  see  Coor  v.  Spicer,  65  N.  C.  401. 

Usury  is  a  strictly  personal  defense,  and  the  right  to  affirmative  relief  is 
likewise  personal,  and  can  only  be  taken  advantage  of  by  the  parties  to  the 
usurious  agreement  and  their  privies:  Tyler  on  Usury,  403;  2  Pom.  Eq.  Jur., 
sec.  937.  Strangers  are  not  permitted  to  avail  themselves  of  a  usurious  agree- 
ment in  any  manner:  Cutchen  v.  Coleman,  13  Ind.  568;  Drake  v.  Lowry,  14 
Iowa,  125;  Taylor  v.  Jackson,  5  Daly,  497;  Owynn  v.  Lee,  9  Gill,  137;  Stan- 
ley v,  Kempton,  30  Me.  118;  Mordecai  v.  Stewart,  37  Ga.  364;  Lehman  v. 
Marshall,  47  Ala.  362;  Drake  v.  Chandler,  18  Gratt.  909;  McArthur  v. 
Schenck,  31  Wis.  673;  nor  creditors  who  have  not  reduced  their  claims  to 
judgment:  Oraham  v.  Moore,  7  B.  Mon.  53;  Lee  v.  Fellovos,  10  Id.  117; 
Carow  V.  Kelly,  59  Barb.  239;  Mills  v.  Carnly,  1  Bosw.  159;  but  see  Pope  v. 
Solomons,  36  Ga.  541.  But  an  exception  is  made  in  some  states  in  case  of 
judgment  creditors  on  account  of  their  liens:  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.\, 
522;  Thompson  v.  Van  Vechten,  27  N.  Y.  668;  Mason  v.  Lord,  40  Id.  476;  Co- 
row T.  Kelly,  59  Barb.  239;  Van  Tassell  v.  Wood,  12 Hun,  388;  Nisbetv.  Walker^ 
4  Ga.  221;  PhUlips  v.  Walker,  48  Id.  55;  Butler  v.  Myer,  17  Ind.  77.  This 
right,  however,  of  judgment  creditors  to  avail  themselves  of  the  debtor's 
mnrious  contract  by  way  of  defense  or  affirmative  relief,  is  denied  by  othet 
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oases:  Carmiehael  ▼.  BodJUh,  32  Iowa,  418;  Good  v.  Grants  76  Pa.  St.  52; 
Bensley  v.  Homier,  42  Wis.  631;  McKinney  v.  MemphU  etc.  Hotel  Co.,  12 
Heisk.  104.  One  who  has,  for  a  full  consideration  on  a  conyeyance  of  land, 
asmimed  the  payment  of  a  nsurions  mortgage  can  not  take  advantage  of  the 
asniy:  2  Jones  on  Mort.,  sec.  1494;  3  Pars,  on  Cont.  122;  2  Pom.  £q.  Jur.,  sec. 
937;  Cramer  Y.  Lepper,  26  Ohio  St.  59;  Burlington  Mut.  Loan  Ass.  v.  HeideTf 
55  Iowa,  424;  and  the  general  nile  is  that  a  second  mortgagee  or  incum- 
brancer can  not  defeat  or  set  aside  a  prior  mortgage  for  usury:  2  Pom.  £q. 
Jur.,  sec.  937;  Beady  v.  Huebner,  46  Wis.  692;  Poicell  v.  Hunt,  11  Iowa,  430; 
PrUcJiett  V.  Mitchell  J  17  Kan.  355,  and  cases  cited.  Whether  a  purchaser  of 
an  equity  of  redemption  can  set  up  or  avail  himself  of  usury,  does  not  seem 
to  be  settled;  it  was  held  that  he  could  not,  in  Green  v.  Kemp,  7  Am.  Dec. 
169;  Conover  v.  Hobart,  24  N.  J.  Eq.  120;  Lee  v.  Stiger,  30  Id.  610;  Beed  v. 
Saetman,  50  Vt.  67;  McGuire  v.  Van  Pelt,  55  Ala.  344;  but  Mr.  Jones,  in  2 
Jones  on  Mort.,  sec.  644,  cites  authorities  to  show  that  he  may,  "unless  he 
has  assumed  payment  of  the  mortgage,  or  bought  subject  to  it;"  and  see 
Andrews  v.  Poe,  30  Md.  485.  A  surety  may  set  up  the  defense  of  usury: 
Stockton  v.  Coleman,  39  Ind.  106;  Billimjton  v.  Wagner,  33  N.  Y.  31;  contra: 
Lamoille  Co.  Nat.  Bank  v.  Bingham,  50  Vt.  105;  so,  also,  an  assignee  in  in- 
solvency, or  trustee  for  the  benefit  of  creditors,  may  set  up  usury  or  sue  for 
the  penalty:  Beach  v.  Fulton  Bank,  3  Wend.  573;  Pratt  v.  Adams,  7  Paige, 
639;  Pearsall  v.  Kingsland,  3  Edw.  Ch.  195;  Green  v.  Morse,  4  Barb.  332; 
Gray  v.  Bennett,  3  Met.  522;  Tamplin  v.  Wentworth,  99  Mass.  63;  Corcoran 
V.  Powers,  6  Ohio  St.  19;  MaUon  v.  Mun»on,  2  Handy,  97;  but  see  Tooke 
9,  Netpman,  75  111.  215;  Low  v.  Pritchard,  36  Vt.  183;  also  an  assi^ee  in 
bankruptcy:  Bosanquett  y.  Dashwood,  Gas.  temp.  Talb.  38;  Ex  parte  Skip,  2 
Vcs.  sen.  489;  Brandon  v.  Sands,  2  Ves.  jun.  514;  T^fanayv.  Boatman* s  Inst., 
18  Wall.  375;  In  re  PrescoU,  6  Biss.  523;  Wheelock  v.  Lee,  15  Abb.  Pr.,  N. 
S.,  24;  Moore  ▼.  Janes,  23  Vt.  739;  Wool/olk  v.  Plant,  46  Qa.  422;  and  a  re- 
ceiver: Palen  v.  Johnson,  46  Barb.  21 ;  S.  C. ,  50  N.  Y.  49.  It  has  also  been  held 
that  an  accommodation  indorser  may  avail  himself  of  the  defense  of  usury: 
Warren  v.  Crabtree,  10  Am.  Dec.  61;  Dunscomh  v.  Bunker,  2  Met.  8; 
Weimer  v.  Shelton,  7  Mo.  237;  Gray  v.  Brown,  22  Ala.  262;  WUliams  v. 
Storm,  2  Duer,  52;  contra:  Cadys  v.  Goodnow,  49  Vt.  400;  but  it  has  also 
been  held  that  such  defense  is  not  available  against  a  bona  fide  purchaser 
without  notice:  Dickerman  v.  Day,  31  Iowa,  444.  In  Lloyd  v.  Keach,  7  Am. 
Dec.  256,  it  was  held  that  the  maker  of  a  promissory  note,  valid  in  its  incep- 
tion, but  which  had  been  indorsed  for  a  usurious  consideration,  might  take 
advantage  of  the  usury  in  an  action  by  the  indorsee.  A  person  may  be 
estopped  by  his  representations  from  setting  up  the  defense  of  usury:  Mason 
V.  Anthony^  3  Abb.  App.  Dec.  207;  Hirsch  v.  Trainer,  3  Abb.  N.  C.  274;  or 
by  the  representations  of  his  agent:  Sage  v.  McLaughlin,  34  Wis.  550.  A 
borrower  can  not,  by  a  contemporaneous  agreement,  waive  the  right  to  retain 
or  recover  back  usurious  interest:  Bosler  v.  Bheem,  72  Pa.  St.  54;  and  see 
Herriek  v.  Dean,  54  Vt.  666. 

Affirmative  RELiEr  aoaikst  Usury. — 1.  At  Law. — ^An  action  to  recover 
back  a  usurious  excess  is  generally  allowed:  Tyler  on  Usury,  421;  Whealon 
V.  Hibbard,  11  Am.  Dec.  284;  but  is  denied  in  certain  states:  Tyler  on  Usury, 
425  et  seq.;  Wooifolk  v.  Bird,  22  Minn.  341;  Latham  v.  Washington  BuiUl- 
wng  etc  Ass.,  77  N.  C,  145.  It  was  held  in  Swartwout  v.  Payne,  10  Am. 
Dec.  228,  that  where  the  holder  of  a  note,  knowing  it  to  be  usurious,  trans- 
fers it  to  another  as  part  of  the  consideration  for  land  purchased,  with  the 
assurance  that  it  was  good  and  valid,  the  transferee,  upon  failing  to  recover 
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on  the  note  on  account  of  the  nsmy,  might  bring  astunqimi  to  reoover  the 
4unonnt  on  the  original  contract.  Beaidee  the  action  to  recoyer  nsoriooB 
-exceas,  atatntea  exiat  preacribing  certain  penaltiea,  which  may  be  recovered; 
see,  aa  examplea,  OlovertviUe  Bank  t.  Johnson,  101  U.  S.  271;  Wooley  t. 
Alexander,  99  III.  188;  Lamer  v.  Cox^  65  Ga.  285.  In  an  action  of  debt,  a 
recovery  may  be  had  both  upon  a  count  for  a  penalty  for  taking  uaurioua 
interest,  under  the  act  of  congreas  of  1864,  section  30,  and  a  count  to  recover 
4m  excess  of  interest  paid:  Chruber  v.  darion  Bank,  87  Pa.  St.  465. 

2.  In  Equity, — Courts  of  equity  will  give  the  borrower  auy  relief  against 
a  usurious  transaction  to  which  he  may  be  entitled,  since  from  considerations 
of  public  policy  the  lender  and  borrower  are  not  considered  as  standing  in 
jtari  ilelicto:  2  Pom.  £q.  Jur.,  sec.  937;  but  the  right  to  relief  in  equity,  to  have 
a  contract  void  for  usury  annulled,  exists  only  when  from  the  form  of  the 
-security  the  defense  can  not  be  made  available  at  law,  or  where  the  instrument 
fionght  to  be  avoided  is  a  dond  upon  the  title  to  land,  or  some  other  neces- 
sity for  equitable  interposition  is  shown:  AUerUm  v.  Bdden,  49  N.  Y.  373; 
■and  it  is  well  settled,  in  the  absence  of  statutes  to  the  contrary,  that  to  en- 
title a  party  to  equitable  relief  against  usury,  he  must  pay  or  ofiEer  to  pay  the 
amount  justly  due  the  lender — that  is,  the  principal  and  legal  interest:  2  Pom. 
Eq.  Jur.,  sec.  937;  Fanning  v.  Dunftam,  9  Am.  Dec.  283;  Dunham  v.  I>ey, 
8  Id.  282;  Morgan  v.  Schermerhom,  19  Id.  449;  Baugher  v.  NeUony  52  Id. 
€9i,  700;  Tooke  v.  Newman,  75  111.  215;  EsUiva  v.  Elmore,  60  Ala.  587} 
Po^DfU  V.  HopkwM,  38  Md.  1;  Walker  v.  Coekey,  Id.  75;  EiU  v.  Rmfmider, 

39  Id.  429;  Rietz  v.  FoeUe^  30  Wis.  693;  Anthony  v.  Lawson,  34  Ark.  628; 
PumeU  V.  Vaughan^  82  N.  G.  134;  but  in  Iowa  legal  interest  need  not  be 
tendered:  Morrison  v.  Miller,  46  Iowa,  84.  If,  however,  a  party  be  aued  in 
e<|uity,  he  may  defend  on  the  ground  of  usury,  without  any  payment  or  jfiar 

40  pay  whatever:  2  Pom.  £q.  Jur.,  sec.  937. 
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Walters  v.  WAUSEBa. 

[12  iBXDBLL't  Law,  38.] 
:. — A.  gives  his  bond  for  fifty  doUara  to  B.  At  th* 
Mune  time  they  enter  into  an  agreement  by  which  they  oomptomiM 
a  certain  suit,  and  by  which  A.  undertakes  to  pay  certain  costs.  They, 
at  the  same  time,  orally  a^i^ree  that  if  the  latter  agreement  is  executed 
the  bond  shall  be  delivered  up.  In  an  action  upon  a  bond,  field,  that 
parol  evidence  was  admissible  to  establish  said  oral  agreement^  and  if 
the  costs  were  paid,  it  was  a  sufficient  payment  of  the  bond. 

AonoN  upon  a  bond,  originally  commenced  in  a  justice's  court. 
Defendant  pleaded  payment,  accord,  and  satisfaction^  and  the 
general  issue.  One  Winslow,  the  subscribing  witness,  proved 
the  execution  of  the  bond,  and  also,  that  at  the  time  of  execut- 
ing the  said  bond,  the  parties  thereto  compromised  a  certain 
«uit  between  them,  which  was  pending,  and  reduced  the  terms 
of  the  compromise  to  writing,  as  follows:  '^Fleetwod  Walters 
T.  William  Walters.  Bobeson  superior  court,  spring  term. 
The  parties  agree  to  dismiss  this  suit  on  the  following  terms: 
The  plaintiff  to  pay  eighty  dollars  of  the  costs,  and  if  any' bal- 
ance is  due,  whatever  balance  there  is,  is  to  be  paid,  one  half 
by  the  plaintiff  and  one  half  by  the  defendant.  Fleetwood 
Walters  [seal],  William  Walters  [seal].  Test.,  J.  Winslow." 
Defendant  proved  by  Winslow  that  the  bond  was  made  at  the 
same  time  as  the  above  agreement;  that  it  was  insisted  on  by 
plaintiff  that  it  was  given  with  the  express  understanding  that 
if  the  agreement  was  carried  out  it  should  be  delivered  up  and 
tfurrendered.    Plaintiff  objected  to  this  testimony,  but  it  wbb 
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admitted  by  the  court.  Defendant  proved  further,  by  the  clerk 
of  the  court,  that  the  eighty  dollars  had  hoon  paid,  and  that  he 
had  paid  the  other  costs,  about  twenty  duiiui*b.  This  evidence 
was  also  admitted  against  the  objection  of  the  plaintiff.  The 
jury  was  chaiged  by  the  court  that  if  they  believed  the  agree- 
ment between  the  parties  to  have  existed  as  stated  by  the  witness 
Winslow,  and  that  it  had  been  executed  on  the  part  of  the  de- 
fendant by  his  paying  the  eighty  dollars  and  the  twenty  dollars 
costs,  then  they  should  find  for  the  defendant. 

Banks  and  MuUins,  for  the  plaintiff. 

Dobbin^  Sheplierdy  and  WinsLow^  for  the  defendant. 

By  Court,  Nash,  J.  This  case  was  before  the  court  at  June 
term,  1850,  and  the  principles  of  law  there  discussed  and  de- 
cided by  the  court  are  decisive  of  the  case  as  now  presented. 
The  case,  then,  did  not  set  forth  what  amount  of  costs  were  to 
be  paid  by  the  defendant.  The  court  says:  "As  the  amount  of 
costs  which  the  defendant  agreed  to  pay,  and  did  pay,  is  not 
stated,  and  the  opinion  of  ttie  court  was  given  against  tLe 
plaintiff,  without  any  reference  to  the  amount,  it  must  be  under- 
stood that  the  opinion  rested  exclusively  upon  the  agreement 
that  the  bond  should  be  void  or  be  delivered  up,  if  or  when  the 
defendant  should  pay  the  costs,  whether  more  or  less,  and  upon 
the  fact  that  he  had  paid  them."  This  is  declared  to  be  erro- 
neous, annexing,  upon  parol  evidence,  a  condition  to  a  bond 
which  is  absolute  in  its  face,  and  upon  this  principle  the  case 
was  decided.'  In  the  case  now  before  us,  the  agreeiment  upon 
which  the  suit  previously  pending  between  the  parties  was  com* 
promised  is  set  out.  By  it  the  defendant  bound  himself  to  pay 
eighty  dollars  of  the  costs,  and  if  any  balance  is  due,  he  obliges 
himself  to  pay  one  half  of  it,  and  the  bond  upon  which  this 
action  is  brought  was  excKSuted  at  the  same  time;  and  the  de- 
fendant offered  to  prove  that  it  was  at  the  time  expre&^y  agreed 
that  the  bond  should  be  given  up  and  surrendered,  upon  the 
defendant's  complying  with  that  agreement.  To  this  evidence 
the  plaintiff  objected,  but  it  was  received  by  the  court.  And 
we  concur  with  his  honor  that  the  evidence  was  competent,  not 
as  annexing  by  parol  a  condition  to  a  written  instrument,  but 
as  laying  a  foundation  to  show  its  discharge.  If  A.  owe  by 
bond  one  hundred  dollars  to  B.,  and  B.  owes  C.  a  like  sum,  A« 
can  not  discharge  his  obligation  by  showing  he  has  paid  hv» 
obligee's  bond  to  C.  But  if  it  be  agreed  between  A.  and  B. 
that  A.  shall  pay  to  C.  the  amount  of  his  bond,  and  he  does  so» 
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it  will  be  a  discharge  tinder  the  plea  of  payment^  and  to  thai 
effect  is  the  opinion  of  the  court  upon  the  former  trial  of  this 
case.  It  is  there  said,  page  147:  <<  If,  indeed,  the  defendant 
paid  the  costs,  or  any  part  of  them,  we  should  hold  the  amount 
thus  paid  to  be  a  payment  pro  tanto  upon  the  bond  sued  on." 
But  here  he  had  not  paid  a  less  sum  than  that  called  for  in  the 
bond,  but  a  much  larger  one;  it  is  of  course  not  a  payment  pro 
tarUo,  but  one  pro  toio. 
Judgment  affirmed. 

Obiginal  Debt  is  Discharged  if  the  debtor  effects  a  compromise,  and 
gives  the  note  of  a  third  person  in  payment  of  the  sum  fixed  by  the  compro- 
mise: Stafford  v.  Bacon,  37  Am.  Dec.  360.  But  an  agreement  without  con- 
sidezation  to  pay  a  different  sum  from  that  mentioned  in  the  completed  ood- 
tract  is  void:  Randolph  v.  Perry ^  27  Id.  669. 


Pippin  v.  Ellison. 

[12  Ieedsll's  Law,  <n.] 
Word  "Estate"  has  Broader  Sigkifioation  than  Word  **Propebtt;" 

the  former  includes  choses  in  action,  the  latter  does  not,  and  in  reform 

ence  to  personalty  is  confined  to  goods  and  chattels. 
Chobes  in  Action  do  not  Pass  to  the  wife  by  a  bequest  of  **  all  my  property 

to  my  wife,'*  and  after  her  death  "  to  be  sold,*'  etc. 

Appeal  from  the  superior  court  of  Martin  county.  The  facta 
are  stated  in  the  opinion. 

Rodman^  for  the  plaintiff. 

Biggs,  for  the  defendant. 

By  Court,  Peabson,  J.  The  petitioner  is  the  administrator 
de  bonis  non,  with  the  will  annexed,  of  John  Wyatt,  and  the 
defendant  is  the  administrator  of  Lawrence  Cherry,  who  was 
the  executor  of  said  Wyatt.  The  petition  is  filed  for  an  account 
of  the  estate  of  said  Wyatt. 

An  account  was  taken,  to  which  the  petitioner  filed  four  ex- 
ceptions. The  first  and  the  fourth  were  sustained.  The  second 
and  the  third  were  overruled,  and  the  defendant  appealed.  This 
presents  the  first  and  fourth  exceptions  for  our  consideration. 
Both  of  these  exceptions  inyolve  the  construction  of  the  follow- 
ing clause  of  the  will:  "  I  give  and  bequeath  to  Lydia  Wyatt  all 
the  balance  of  my  property  during  her  natural  life,  and  at  her 
death  it  is  my  wUl  and  desire  that  the  said  property,  loaned  to 
my  said  wife,  shall  be  sold  by  my  executor,  with  the  exception  of 
one  acre  of  land,  and  the  moneys  arising  from  the  sale  of  said 
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property  to  remain  in  the  possession  of  my  executor  in  trust  for 
the  benefit  of  my  daughter  Eeziah  Boby  during  her  natural  life, 
to  be  furnished  to  her  at  such  times  and  at  all  times  at  the  dis- 
cretion of  my  executor."  After  the  payment  of  his  debts,  which 
he  directs  ''  to  be  paid  out  of  my  estate/'  there  remained  in  the 
hands  of  the  executor  two  hundred  and  seventy-three  dollars 
and  eighty  cents,  being  the  principal  and  interest  of  the  bonds, 
accounts,  and  claims  due  the  testator.  This  amount  the  ex- 
ecutor paid  over  to  Lydia  Wyatt 

The  question  is,  whether  the  bonds,  accounts,  and  other 
choses  in  action  passed  under  the  above  clause,  or  were  undis- 
posed of  and  subject  to  distribution.  The  word  "  estate  "  has 
a  broader  signification  than  the  word  *'  property.''  The  former 
includes  choses  in  action,  the  latter  does  not;  and  in  reference 
to  personalty  is  confined  to  **  goods,"  which  term  embraces 
things  inanimate — ^furniture,  farming  utensils,  com,  etc.;  and 
"chattels,"  which  term  embraces  living  things — slaves,  horses, 
cattle,  hogs,  etc.  Nothing  but  personal  property  or  "goods 
and  chattels ''^ could,  at  common  law,  be  seized  under  tkfi.  fa.^ 
or  be  the  subject  of  larceny. 

As  the  testator  uses  the  word  '*  property,"  choses  in  action  are 
excluded,  taking  the  word  to  have  been  used  in  its  legal  sense; 
and  that  such  was  his  meaning  is  made  still  more  manifest 
by  the  direction  that  all  said  property,  at  the  death  of  his^wife, 
shall  be  sold,  and  the  moneys  arising  from  the  sale  applied,  etc. 

The  fourth  exception,  because  the  defendant  is  charged  with 
the  amount  of  the  debts,  etc.,  which  he  collected  and  paid  over 
to  the  widow,  his  honor  sustained.  We  concur  in  the  opinion 
that  the  defendant  ought  to  be  charged  with  this  sum;  but  there 
is  error  in  not  allowing  the  receipt  of  the  widow  to  stand  as  a 
voucher  for  such  part  of  the  stun  as  she  was  entitled  to  under 
the  statute  of  distributions,  and  as  to  which  the  payment  to  her 
was  rightful. 

The  first  exception,  because  the  defendant  is  credited  with  the 
sum  of  seventy-five  dollars  paid  to  Eeziah  Boby,  his  honor  sus- 
tained. In  this  there  is  error.  The  distributive  share  of  Eeziah 
Boby,  in  the  proceeds  of  the  notes,  accounts,  etc.,  greatly 
exceeded  this  sum,  and  the  payment  of  the  sevenly-ftve  dollars 
for  her  use  was  proper. 

There  must  be  a  reference  to  reform  the  accounts. 

Ordered  accordingly. 

WiUT  Words  in  Will  will  Gonvsv  different  kinds  of  property  la 
treated  of  in  note  to  Tolar  v.  TokoTt  14  Am.  Dec.  575.    The  meaning  of  tho 
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words  "  property  '*  and  "  estate'*  is  also  given  in  the  same  note,  bat  the  editor 
failed  to  make  the  distinction  drawn  by  the  court  in  the  principal  case. 
Bonvier,  in  his  law  dictionary,  gives  substantially  the  same  definition;  and  in 
New  York  and  CSalifomia  cases  the  term  '*  property  **  includes  things  in  action 
and  evidences  of  debt:  Adams  v.  Hacketl,  7  Cal.  203;  McKeon  v.  Biebee,  9 
Id.  142;  CrandaU  v.  BUn,  13  Id.  15. 

Thv  frikgipal  0A8B  IS  CITED  to  the  point  contained  in  the  syllabus  in 
Lovfe  V.  Carter^  2  Jones  Eq.  377;  Lea  v.  Brown^  3  Id.  144;  Scales  v.  Scales,  6 
Id.  163;  B4ynd  v.  HUUmy  6  Jones  L.  180;  Hastings  v.  Earp,  Phill.  Eq.  5.  But 
in  Wilson  v.  The  Board  qf  Aldermen y  74  N.  G.  748,  the  court,  after  citing  the 
principal  case,  say:  *'Any  general  remarks  in  the  opinion  as  to  the  meaning 
of  the  word  must  be  referred  to  the  facts  of  the  case,  or  else  they  are  mere 
iKcfa.***  See  also  Hurdle  v.  OtUlaWf  2  Jones  L.  75,  to  the  same  point. 


MiDGETT  V.  BbOOEB. 

[12  lasDiLL'ti  Law,  US.] 

OoTxyjJfT  fOB  QmsT  Enjoyment.— A  clause  in  a  deed  which  recites,  "T» 
have  and  to  hold  the  above-described  piece  or  parcel  of  land,  free  and 
clear  from  me,  my  heirs,  executors,  administrators,  and  assigns,  and  front 
all  other  persons  whatsoever,  unto  him,  the  said  John  Midgett,"  eta« 
constitutes  a  covenant  for  quiet  enjoyment. 

To  €k>N8nTnTB  Ck>VENANT  FOK  Quiet  Enjoyment,  no  precise  or  technical 
language  is  required  by  law;  any  words  which  amount  to  or  import  an 
agreement  to  that  effect  are  sufficient. 

Covenant  fob  Quiet  Enjoyment  Which  Afpeabs  in  Habendxtm  Clause 
OT  Deed,  although  not  its  proper  place,  will  nevertheless  be  given  full 
operation,  as  it  is  a  rule  of  law  to  give  every  clause  or  word  of  a  deed  a 
meaning  if  possible. 

AonoN  upon  a  covenant  for  quiet  enjoyment  in  a  deed.  The 
opinion  states  the  necessary  facts. 

Donnell,  for  the  plaintiff. 

Shaw,  for  the  defendant. 

By  Court,  Nash,  J.  This  cause  is  here  upon  a  case  agreed. 
The  declaration  contains  two  counts:  one  on  a  covenant  of 
seisin,  the  other  upon  a  covenant  of  quiet  enjoyment.  It  is 
agreed,  that  if  upon  either  count  the  plaintiff  is  entitled  to  a 
recovery,  judgment  shall  be'  rendered  for  him  for  the  sum  set 
forth.  The  alleged  covenants  are  contaiaed  in  a  deed  of  bar- 
gain and  sale  for  a  tract  of  land,  sold  by  William  S.  Douglas, 
who  is  now  dead,  to  the  plaintiff.  The  deed,  after  setting  out 
in  the  premises  the  parties  to  it,  and  specifying  the  land  and 
the  interest  conveyed,  goes  on  as  follows:  '^  To  have  and  to  hold 
the  aboTe-described  piece  or  parcel  of  land  free  and  clear  from 
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me,  my  heirs,  executors,  administrators,  and  assigns,  and 
from  all  other  persons  whatsoever,  unto  him,  the  said  John  Mid- 
gett^'^  etc.  Midgett  was  sued  and  turned  out  of  possession  hy 
paramount  title. 

We  are  of  opinion  that  the  clause  in  the  deed,  as  above  set 
forth,  contains  a  covenant  for  quiet  enjoyment;  the  defendant, 
through  his  counsel,  insists  that  the  deed  contains  no  covenant 
whatever.  It  is  true,  the  word  *  *  covenant "  or  "  agreement "  does 
not  appear  in  it,  nor  is  it  necessary  that  either  of  them  should. 
No  precise  or  technical  language  is  required  by  law,  in  which  a 
covenant  shall  be  worded — ^any  words  which  amount  to  or  im- 
port an  agreement  are  sufficient,  a  covenant  being  an  agreement 
or  contract  under  seal:  Piatt  on  Covenants,  28;  LatU  v.  Norris, 
1  Burr.  290.  The  words  in  the  deed  we  are  considering,  upon 
their  face  import  a  promise  or  agreement,  on  the  part  of  Doug- 
las, the  vendor,  that  Midgett  shall  enjoy  the  premises  free  from 
disturbance  from  any  one  claiming  by  title  paramount;  and 
that  is  a  covenant  for  quiet  enjoyment:  Woodard  v.  Bamsay,  2 
Hawks,  335.  The  language  of  the  deed  is,  that  he  "  shall  have 
and  hold,  that  is,  possess,  the  land  free  and  clear,''  etc.  It  is 
objected,  however,  that  these  words  are  in  the  habendum  of  the 
deed,  and  constitute  a  part  of  it.  By  themselves,  they  properly 
constitute  no  part  of  the  habendum.  The  office  of  the  habendum 
IS  to  point  out  the  interest  or  estate  conveyed.  The  words 
"  free  and  clear,"  etc.,  go  beyond  that,  and  in  connection  with 
the  habendum,  technically  so  called,  are  unmeaning. 

But  it  is  a  rule  in  the  construction  of  deeds,  that  every  clause 
and  word,  if  possible  and  consistent  with  law,  shall  have  a  mean- 
ing given  to  it.  If,  however,  they  do  constitute  a  part  of  the 
Iwbendum,  they  certainly  are  out  of  place,  but  that  circumstance 
ought  not  to  deprive  them  of  their  existence  and  legal  effect. 
It  is  the  office  of  the  premises  to  specify  the  parties  to  the  deed 
and  the  thing  granted;  if,  however,  the  name  of  the  grantee  ap- 
pears for  the  first  time  in  the  habendum,  it  is  sufficient:  Hafner 
V.  Irwiu,  4  Dev.  &  B.  L.  433  [34  Am.  Dec.  390 J;  Co.  Lit.  26  b, 
note.  Now,  if  a  grantee  may  appear  for  the  first  time  in  the 
habendum,  we  can  see  no  good  reasTon  why  a  covenant  may  not. 
EEad  the  words  we  are  considering  appeared  in  a  separate  clause 
to  themselves,  there  can  be  no  doubt  as  to  th^  being  a  cove- 
nant for  quiet  enjoyment.  The  whole  clause,  however,  is  a 
covenant  for  quiet  enjoyment.  An  habendum  clause  is  not  essen- 
tial to  the  validity  or  completeness  of  a  deed — it  maybe  entirely 
omitted  without  affecting  its  validity.     The  parties,  the  thing 
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^pranted,  and  the  quantity  of  estate  may  be  all  contained  in  the 
premiaes,  and  such  is  the  modem  or  most  frequent  mode  of  con* 
▼eyance:  4  Kent's  Com.  468. 

It  is  the  duty  of  this  court  to  look  into  the  whole  case,  and  to 
pronounce  such  judgment  as  the  court  below  ought  to  have  done; 
and  belieying  that  the  deed  contains  a  covenant  for  quiet  enjoy** 
ment,  judgment  is  given  to  the  plaintiff. 

Judgment  affirmed. 

Covenant  of  Wabrantt  is  Agbeemsnt  by  the  warrantor,  that  on  the 
failnre  of  the  title  which  the  deed  purports  to  convey,  either  for  the  whole 
estate  or  part  only,  he  will  make  compensation  in  money  for  the  loes  nu- 
tained:  King  v.  Kerr,  22  Am.  Dec.  777.  But  covenantee  can  not  give  up  pos- 
aession  voluntarily  to  a  stranger  who  claims  title,  and  then  sue  the  covenantor 
for  breach  of  covenant:  Hunt  v.  Amidan,  40  Id.  283.  As  to  what  constitutes 
a  covenant  for  seisin  or  for  quiet  enjoyment,  or  what  amounts  to  a  breach 
thereof,  see  Morse  v.  Oamer,  47  Id.  565,  note  570.  So  the  eviction  must  be 
a  lawful  one,  as  the  covenant  is  not  broken  by  a  forcible  entry  by  a  stranger: 
^urget  v.  Arighi,  49  Id.  49;  Gardner  v.  Keteltas,  38  Id.  637. 

Habendum  or  Deed  is  Void  ur  Kepuonant  to  the  estate  granted  in  the 
premises:  Hafner  v.  Irwin,  34  Am.  Dec.  390;  Bndd  v.  Brooke,  43  Id.  321. 


State  v.  Cohoon. 

(la  iKBDXLL't  Law,  178.] 

Person  mat  be  Ck>NVicTBD  of  Illegal  Votino  notwithstanding  any  ir- 
regularities which  may  have  occurred  at  the  election,  such  as  failing  to 
swear  in  the  election  office^,  or  holding  the  polls  at  an  improper  plaoe, 
as  such  irregularities  can  only  be  taken  advantage  of  in  a  direct  proceed- 
ing. 

IiiBioTMEirr  for  illegal  voting.  An  election  for  sheriff  of  Tjr* 
Tell  county  was  held  in  August,  1851.  The  polls  were  opened 
at  a  certain  place  in  a  precinct  known  as  Gum  Neck  precinct. 
The  defendant's  name  appeared  upon  the  list  of  voters,  and  he 
cast  his  vote  upon  that  day.  Previous  to  that  day  he  had  never 
paid  any  public  taxes.  The  defendant,  at  the  trial,  showed 
that  the  election  officers  had  never  been  sworn  by  the  sheriff, 
nor  by  any  other  person,  and  that  the  place  of  holding  said 
election  in  Qxim  Neck  precinct  was  two  miles  distant  from  the 
ordinaiy  place  of  holding  elections  in  that  precinct,  and  there 
was  no  evidence  tending  to  show  that  the  court  authorized  the 
change.  Defendant's  counsel  insisted  upon  tbese  irregularities 
as  a  reason  why  a  conviction  should  not  be  had.  The  judge  in 
ihe  lower  court  charged  the  jury  that  if  they  believed  from  the 
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eridence  introduced  by  the  state  that  the  defendant  voted  at  said 
election^  and  that  prior  to  that  time  he  had  paid  no  taxes,  they 
should,  notwithstanding  the  above  irregularities,  find  the  de- 
fendant gnilly.  The  defendant  excepted  to  this  charge,  and  took 
this  appeal. 

WUHam  EaUm^jwn.^  attorney  general^  tor  the  state* 

Heathy  for  the  defendant. 

By  Court,  Peabson,  J.  We  concur  vrith  his  honor,  that  the 
alleged  irregularities  in  the  manner  of  holding  the  election  did 
not  invalidate  it,  so  far  as  this  case  was  concerned.  The  re- 
turns duly  certified  were  made  by  the  inspectors  to  the  clerk  of 
the  county  court,  and  filed  among  the  records  of  his  office,  as  re- 
quired by  law. 

The  county  court,  a  majority  of  the  acting  justices  being  pres- 
ent, is  the  tribunal  to  decide  all  contested  elections  of  sheriffs. 
The  validity  of  the  election  or  any  alleged  irregularities  can 
only  be  objected  to  in  a  direct  proceeding  before  that  tribunal, 
and  can  not  be  drawn  in  question  in  a  collateral  manner,  as  was 
attempted  in  this  case. 

Ordered  to  be  certified  accordingly. 


6a19T  V.  HUNSUOEEB. 

[la  ISBDXLL't  Law,  25A.] 

Mkabure  of  Dakagss  fok  Breach  of  Warbantt  Comtainxd  in  Bill  ov 
Sals  of  personal  property  is  the  actual  damage  caused  by  the  breMsh, 
and  not  the  consideration  mentioned  in  the  bill. 

DxBD  NOT  Void  at  Law. — If  defendant  had  capacity  to  contract,  and  no 
trick  was  practiced  upon  him  as  to  the  terms  of  the  instrument  he  wm 
executing,  if  he  knew  its  contents  and  executed  it  voluntarily,  it  will  be 
held  to  be  his  deed,  notwithstanding  any  fraud  in  the  consideration  of 
the  deed,  or  any  false  representation  of  a  collateral  fact  by  which  he  was 
induced  to  execute  it. 

Bbbor  not  Afpabent  in  Record,  that  is,  in  the  pleadings,  verdict,  or 
judgment,  will  not  be  taken  notice  of  by  the  appellate  court,  unless  the 
appellant  excepted  to  it  at  the  trial. 

Defendaiit,  William  Hunsucker,  on  the  thirtieth  of  August, 
1847,  conveyed  to  John  Hunsucker,  in  trust  for  Polly  Gant,  the 
wife  of  plaintiff,  Robert  Gant,  two  slaves  and  other  chattels,  and  in 
said  trust  deed  made  provision  for  the  future  disposition  of  the 
trust  property.  On  the  tweniy-first  day  of  September,  1847, 
the  defendant  conveyed  to  plaintiff  by  bill  of  sale  the  same  two 


Aug.  1851.]  Gant  v.  Hunsucker.  409 

8laT68,  upon  consideration,  as  expressed  in  the  bill,  of  one 
dollar.  Plaintiff  thereupon  took  the  two  slaves  into  his  pos- 
session, but  the  said  John  Hunsucker,  claiming  the  slaves 
under  the  deed  to  him,  brought  an  action  for  their  possession, 
and  recovered.  The  slaves  were  valued  at  one  thousand  four 
hundred  dollars.  This  action  was  brought  upon  a  breach  of 
covenant  in  the  bill  of  sale,  caused  by  the  above  recovery. 
Plaintiff  introduced  his  brother-in-law,  one  Cline,  who  testified 
that  he,  at  the  request  of  plaintiff,  drew  up  said  last-mentioned 
deed  or  bill  of  sale,  and  that  he  and  a  son  of  defendant's  signed 
it  as  witnesses.  He  also  testified  that  plaintiff  told  defendant 
that  he  could  take  up  the  deed  of  trust  which  he  had  made  to 
John  Hunsucker,  and  that  he  would  not  be  injured  by  executing 
the  bill  of  sale;  further,  that  defendant  was  at  that  time  eighty 
years  of  age,  but  witness  believed  he  understood  what  he  was 
doing.  Defendant,  in  support  of  his  plea  of  non  est  factum,  no 
breach,  and  a  plea  that  the  bill  of  sale  was  procured  by  fraud 
and  without  consideration,  introduced  several  witnesses  who 
testified  that  the  defendant  was  of  weak  mind,  given  to  drink- 
ing, and  was  an  ignorant  Dutchman.  They  also  testified  that 
the  trust  deed  to  John  Hunsucker  was  talked  about,  and  that 
they  all  agreed  that  it  might  be  taken  up  at  any  time  and  de* 
stroyed.  At  the  argument  of  the  case,  plaintiff's  counsel  con- 
tended that  defendant  was  competent  to  enter  into  a  contract, 
and  that  he  should  recover  the  full  value  of  the  slaves,  while 
defendant's  counsel  contended  that  fraud  was  used,  and  that  the 
defendant  was  incapable  of  making  a  contract;  and  further,  that 
if  the  plaintiff  should  recover,  he  was  entitled  to  only  one  dollar 
damages,  that  being  the  consideration  mentioned  in  the  bill  of 
sale,  and  the  court  instructed  the  jury  that  this  was  the  correct 
measure  of  damages;  and  further,  that  if  they  believed  the 
plaintiff  thought  at  the  time  he  so  represented  to  defendant  that 
the  trust  deed  could  be  taken  up,  the  bill  of  sale  was  valid,  oth- 
erwise it  was  void.  The  jury  found  for  defendant  upon  all  the 
issues  submitted,  and  the  plaintiff,  after  moving  for  a  new  trial, 
and  a  venire  denovo,  both  of  which  were  denied,  took  this  appeal. 

Avery,  Landers,  and  Alexander,  for  the  plaintiff. 

Craig,  for  the  defendant. 

By  Court,  Euffin,  G.  J.  This  court  has  no  cognizance  of  the 
motion  for  a  new  trial,  which  was  addressed  entirely  to  the  dis* 
cretion  of  the  court  in  which  the  trial  was,  and  ought  not  to 
incumber  the  bill  of  exceptions. 


« 
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The  poinfc  respecting  the  damages  presented  questions  on  the 
trial  of  some  novelty,  and,  perhaps,  of  not  very  easy  solution. 
The  difficulty  woidd  not,  indeed,  arise  out  of  a  supposed  restric- 
tion of  a  purchaser  of  slaves  to  the  recovery  of  damages  to  the 
amount  of  the  purchase  money  mentioned  in  the  bill  of  sale, 
and  interest  thereon,  in  analogy,  apparentiy,  to  the  rule  relative 
to  the  warranties  of  land.  For  the  rule  as  to  land  stands  on 
peculiar  reasons,  which  were  thought  to  control  the  usual 
%[iea8ure  of  damages  in  the  personal  action  of  covenant,  which  is 
held  to  lie  on  a  warranty:  Phillips  v.  Smith,  1  Law  Bepos.  475 
(6  Am.  Dec.  542];  WiMiams  v.  Beeman,  2  Dev.  L.  483.  But,  as 
mentioned  in  the  latter  case,  on  covenants  relating  to  personal 
things,  the  recovery  always  is  for  the  actual  damage  or  loss  to 
the  covenantee  from  the  breach;  as,  for  example,  the  value  of 
^n  article  at  the  time  it  ought  to  be  delivered,  or  the  value  of 
slaves  at  the  time  of  eviction.  But  it  might  not  be  so  easy 
to  say  whether  there  be  any  rule  of  law  as  to  the  measure  of 
•damages,  or,  if  there  be,  what  it  is,  in  a  case  like  this;  in  which 
the  conveyance  and  covenant  are  substantially  voluntary,  and 
•the  eviction  was  by  a  title  paramount  in  trust  for  the  plaintiff's 
family  and  himself,  of  the  existence  of  which  he  was  aware  at 
the  time  he  took  his  deed,  and  from  which  he  then  represented 
to  the  defendant  no  harm  coidd  come.  But,  whatever  may  be 
the  rule  of  law  on  those  points,  the  case,  as  it  now  stands,  can 
not  be  affected  by  it.  For  it  is  clear  that  the  instructions  on 
this  part  of  the  case  had  no  effect  on  the  verdict,  since  the  jury 
<lid  not  give  the  plaintiff  damages  on  either  basis,  but  found 
against  him  altogether.  It  is  thus  reduced  to  a  certainty  that 
the  verdict  was  upon  the  other  parts  of  the  case,  and  therefore 
that  the  instruction  as  to  the  measure  of  damages  was  perfectly 
immaterial,  and  could  not  prejudice  the  plaintiff. 

It  was  next  said  for  the  plaintiff  that  there  is  error  in  the  in- 
struction as  to  the  effect  on  the  deed  of  the  alleged  fraud  and 
imposition  in  inducing  the  defendant  to  execute  the  deed  by  de- 
ceitfully representing  to  him  that  he  could  lawfully  conceal  the 
prior  deed  of  trust  made  by  him,  although  the  plaintiff  knew  at 
the  time  that  the  deed  of  trust  was  irrevocable,  and  conclusive 
of  the  tide  to  the  two  slaves.  The  court,  it  is  true,  doe43  not 
approve  of  that  part  of  the  instructions.  For  although  the  facta 
assumed  in  the  hypothesis  might  in  another  forum  affect  the 
operation  of  the  deed,  so  as  to  cause  it  there,  according  to  cir- 
^nimstances,  to  be  set  aside  or  to  be  held  as  a  security  for  money 
pt^'d  or  laid  out  under  it,  yet  at  law  they  do  not  avoid  the  deed. 
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In  a  court  of  law  the  question  is  a  naked  one  of  deed  or  no 
deed;  for  if  the  deed  be  an  instrument  for  any  purpose^  it  re- 
mains so  to  all  purposes,  either  as  conveying  the  thing  or  cove* 
panting  for  the  title.  And  supposing  the  d^endant  to  have  had 
capacity  to  contract,  and  that  no  trick  or  deception  was  prac- 
ticed on  him  as  to  the  terms  of  the  instrument  he  was  executing, 
but  he  knew  the  contents  of  it  and  executed  it  voluntarily,  the 
court  holds  that  upon  non  est  factum  the  instrument  would  not 
be  avoided,  but  be  held  to  be  the  defendant's  deed,  notwith- 
standing any  fraud  in  the  consideration  of  the  deed,  or  in  any 
false  representation  of  a  collateral  fact  whereby  the  defendant 
was  induced  to  enter  into  the  contract  by  executing  the  instru- 
ment: Logan  v.  Simmons,  1  Dev.  &  B.  L.  13;  Beed  v.  Moore^ 
Z  Ired.  L.  810.  But  though  that  be  the  opinion  of  the  court, 
it  is  not  now  open  to  the  plaintiff  to  complain  of  that  error,  be- 
cause he  took  no  exception  to  it  on  the  trial.  For  the  best  rea- 
sons it  is  entirely  settled  that  the  court  can  take  no  notice  of  an 
error  not  apparent  in  the  record,  that  is,  in  the  pleadings,  ver- 
dict, or  judgment,  unless  the  appellant  except  to  it  at  the  trial. 
Besides  the  presumption  that  everything  was  done  right  until 
the  contrary  be  alleged,  there  is  another  that,  for  purposes  of 
his  own,  the  party  assented  to  or  acquiesced  in  every  opinion  of 
the  court  to  which  he  did  not  at  the  time  except.  In  this  case 
the  exception  is  confined  to  the  directions  respecting  the  dam- 
ages, and  finds  no  fault  with  that  as  to  the  fraud  and  imposi- 
tion. Indeed,  the  plaintiff  seems  to  have  preferred  putting  his 
case  before  the  jury  on  the  questions  of  fact  alone,  whether  he 
had  mad^  the  alleged  representation,  and  whether  the  plaintiff 
acted  on  it.  He  did  not  raise  the  question  of  law  below  which 
he  urges  here,  and  therefore  he  can  not  now  raise  it. 
Judgment  afiirmed. 


Measure  of  T)ABf  ages  in  Suit  for  Breach  oi^  Warrantt  of  quality  o\ 
goods  sold  is  generally  the  difference  between  the  value  of  the  goods  fumudied 
and  their  value  had  they  been  as  warranted:   Vocrheu  v.  Ewrl,  38  Am.  Deo. 
£88,  note  592;  Cory  v.  Oruman,  40  Id.  299,  and  extensive  note  303;  Stylf  v 
WkiUy  45  Id.  214,  and  note. 

The  principal  case  is  crrsD  to  the  point  that  to  avoid  a  deed  at  law  there 
must  be  fraud  in  the  execution,  as  by  substituting  one  paper  for  another,  in 
NichoUs  V.  Holmea,  1  Jones  L.  360;  Hyman  v.  Moort,  3  Id.  416;  McArikwr 
▼.  Johnwn,  PhiU.  L.  317. 

Deed,  when  can  be  Avoided  at  Law  fob  Fraud. — The  doctrine  of  the 
principal  case,  as  to  the  extent  to  which  a  deed  will  be  held  conclusive  in  a 
court  of  law,  is  a  correct  exposition  of  the  law,  as  appears  from  an  examination 
of  a  long  line  of  undisputed  authorities.  That  courts  of  equity  and  law  have  oon- 
cnrrent  jurisdiction  in  cases  of  fraud,  is  a  well-established  proposition:  1  Story's 
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Eq.  Jur.,  sec.  184,  bat  the  kind  or  character  of  fraud  of  which  a  court  of  law 
will  take  cognizance  ia  different  from  that  against  which  a  court  of  equity  will 
relieve.  The  only  fraud  which  can  be  pleaded  at  law  to  avoid  a  deed  is  fraud 
in  its  execution,  such  as  a  fraudulent  reading  of  it,  or  the  subetitntion  of  ono 
instrument  for  another,  or  the  obtaining  by  some  device  such  an  instrument 
as  the  party  did  not  intend  to  give;  nor  is  fraud  in  the  consideration,  or  a 
partial  or  total  failure  of  consideration,  any  defense  to  an  action  at  law  upon 
a  bond:  Belden  v.  Daviea,  2  Hall,  433;  Burrovn  ▼.  Alter,  7  Mo.  424;  Jarkaon 
v.  King,  4  Cow.  207;  Champion  v.  IVhiU,  5  Id.  609;  FranchU  v.  Leach,  Id. 
506;  Vro&tnan  v.  P/telps,  2  Johns.  177;  Dorian  v.  Sammit,  Id.  179;  Harts- 
horn V.  Day,  19  How.  211;  Truman  v.  Lore,  14  Ohio  St.  144;  Bright  v.  £y- 
non,  1  Burr.  396;  Winana  v.  PeeUee,  31  Barb.  371;  Walker  v.  Walker,  \:^ 
Ired.  335;  Dorr  v.  MuTisell,  13  Johns.  430;  Conoy  v.  TroiUman,  7  Ired.  155; 
Stephens  v.  Judeon,  4  Wend.  471;  Taylor  v.  King,  6  Munf.  358;  Wyelie  v. 
MackUn,  2  Rand.  426;  Stoever  v.  Wier,  10  Serg.  &  K  25;  Mordeeai  v.  TanJ:- 
trdy,  1  Ala.  100;  NichoUa  v.  Holmee,  1  Jones  L.  360;  Sufift  v.  FUzhugh,  9 
Port.  .39;  Parker  v.  Parmalee,  20  Johns.  130;  Owynn  v.  Hodge,  4  Jones  L. 
168;  Dale  ▼.  Roeevelt,  9  Cow.  307;  Van  Walkeiiherg  v.  Rotik,  12  Johns. 
337;  McArthur  v.  Johnson,  Pbill.  L.  317;  OarreU  v.  Stewart,  1  McCord, 
514;  TriMe  v.  OWiam,  5  J.  J.  Marsh.  137;  Morris  v.  Harvey,  4  Ala.  300; 
HoUy  v.  Younge,  27  Id.  203;  Hopkins  v.  Beard,  6  Cal.  664;  Reservoir  Co.  v. 
CAa««;,  14  Conn.  123;  Peacock  v.  Hendricks,  8  Gill  &  J.  421;  Andrews  v.  //i//, 
20  Miss.  679;  fFAi^^  v.  Jo;i€«,  4  Call,  253;  Brown  v.  H^i^ncoop,  2  Bkckf.  230; 
Jones  V.  Emmery,  4  N.  H.  348;  Jackson  v.  Burgott,  10  Johns.  456;  Rogers  v. 
(7o&,  21  N.  J.  L.  704;  ^Vry&er  v.  VanderhUt,  25  Id.  482;  fKood  v.  Goodrich,  9 
Yerg.  266;  Pemberton  v.  Staples,  6  Mo.  69;  Armstrong  v.  i/o//,  1  N.  J.  L. 
178;  06eri  v.  Haminel,  18  Id.  73.  And  fraud  in  a  court  of  law  must  l)e 
clearly  proved;  it  is  never  presumed:  JcKkson  v.  King,  4  Cow.  219;  Trufnan 
V.  Lore,  14  Ohio  St.  144. 

Dbbd  Void  unless  Signed  or  Sealed. — A  deed  is  a  writing  sealed  and 
delivered  by  the  parties:  Co.  Lit.  171;  1  Broom  &  Had.  Com.,  Am.  ed., 
721;  2  Bla.  Com.  295;  Sbep.  Touch.  50.  This  was  the  common-law  detinition 
of  a  deed;  but  since  the  general  introduction  of  writing,  it  has  become  nec- 
essary, in  almost  every  instance,  that  it  should  be  signed  also:  3  Wash.  Real 
Prop.  654;  Shep.  Touch.  50;  1  Wood.  Con  v.  129;  Van  Stantwood  v.  Stanford, 
12  Johns.  198;  Hammond  v.  Alexander,  1  Bibb,  333;  Taylor  v.  Morton^  5 
Dana,  365;  Hutchins  v.  Byrnes,  9  Gray,  367;  Hetch  v.  Barr,  1  Ohio,  31)0; 
Shotridge  v.  CcUlett,  1  A.  K.  Marsh.  587;  Davis  y.  Brandon,  2  Miss.  154; 
Jones  y.  Crawford,  1  McMuU.  373.  Sealing  has  been  dispensed  with  by  a 
number  of  states  by  statute,  and  in  some  it  has  never  been  adopted:  Ahk 
Code  1852,  sec.  2198;  1  Ky.  R.  S.  1860,  Stant.  ed.,  c.  24,  sea  1;  Gen.  Stat.  Ky. 
1883,  p.  249;  Shelton  v.  Armor,  13  Ala.  647;  Pierson  v.  Armstrong,  1  Iowa, 
293;  Simpson  v.  Mundee,  3  Kan.  172;  Cal.  Civil  Code,  sec  1629. 

Deed  Void  fob  Want  of  Delivery. — From  the  above  definition  of  a 
deed,  it  appears  that  its  delivery  is  necessary.  The  delivery  of  a  deed  or 
other  writing  is  as  necessary  to  its  validity  as  its  execution,  and  it  only  takes 
e£fect  from  that  time:  Oliver  v.  Stone,  24  Ga.  63;  Black  v.  Thornton,  31  Id. 
641;  Ferguson  v.  Miles,  8  III.  358;  Fairbanks  y.  MetcaJf,  8  Mass.  230;  May- 
nard  v.  Maynard,  10  Id.  456;  Fay  v.  Richardson,  7  Pick.  91;  Fridne  v.  Me- 
Carty,  1  Stew.  &  P.  56;  Jackson  v.  Richards,  6  Cow.  617;  Clark  v.  Ray,  I 
Har.  k  J.  318;  Carr  v.  Hoxie,  5  Mason,  60;  Jackson  v.  Phipps,  12  Johns. 
418;  Alexander  v.  Bland,  Cooke,  431;  Hughes  v.  Easten,  4  J.  J.  Marsh,  572; 
8.  C,  20  Am.  Dec  230;  Jackson  v.  Lett,  12  Wend.  105;  Jackson  v.  Sfteldon, 
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22  Me.  569;  SHles  ▼.  Brown,  16  Yt.  563;  Porter  y.  BvMnghamt  2  Harr.  DeL 
107;  Armstrong  v.  StovaU,  26  Miss.  275;  MUU  ▼.  Chre,  20  Pick.  28;  Powera  v. 
i^uMe^,  13  Id.  75;  I^abb  v.  CfoocUUte,  1  Breeze,  157;  Chadmck  v.  TTeftfter, 
3  Qreenl.  181;  (7A«m  t.  CAew,  21  Am.  Dec  350;  SimonUnCa  Eatate,  4  Watts, 
180;  AUenv,  Oetz,  2  Pen. 310;  Reid  v.  BuU,  25  Qa.  28;  Byern v. ifeCZanaAan, 
6  Gill  &  J.  250;  Stewart  v.  BediU,  3  Md.  67;  Crawford  v.  Berthoif,  I N.  J.  Eq. 
458;  T'AompKm  v.  ffammand,  1  Edw.  Ch.  497;  HammeU  v.  HammeU^  19  Ohio, 
17;  Brtmxrdy  y.  ^ee/y,  2  Sneod,  164;  Af(»^  y.  ^tate,  4  Id.  324;  lUher  y.  iJotf, 
41  N.  Y.  416;  HavrtU  y.  Culpeper,  47  Ga.  635;  Signer  y.  Baker,  79  111.  496; 
Morgan  y.  HaaUhuret,  53  Mitt.  665;  T'^o^cAer  y.  ^^  Andrews,  37  Mich.  264; 
H^ron  y.  Flanigan,  Id.  274;  PaUeraon  v.  <SW^,  67  Me.  659;  /Va*T  y.  Davie, 
11  &  G.  56;  i>at7w  y.  ITtZ^iafiu,  57  Mitt.  843;  Church  v.  Oilman,  30  Am.  Dec. 
82;  Jonee  y.  i/ones,  16  Id.  35,  note  39.  This  deliyery  may  be  either  actual 
or  oonatmctiye  to  the  grantor  in  person,  or  to  a  third  person  by  vay  of 
escrow.  Forafnlldiscottion  of  what  oonstitates  a  deliyery,  see  VanAmringt 
y.  Morton,  34  Id.  517;  Jonee  y.  Jones,  16  Id.  35;  Chapman  y.  Lathrop,  Id. 
433;  Barnes  y.  Hatch,  14  Id.  369;  Scrugham  v.  Wood,  30  Id.  75;  Chess  y. 
Chess,  21  Id.  350;  Peavey  y.  TUton,  45  Id.  365;  Fasler  y.  Mansfield,  37  Id. 
154,  and  the  seyeral  notes  thereto. 

Deed  of  Mabbied  Woman,  when  Yoid  fob  WAhT  of  Pbopsb  Ao- 
KNOWLEi>ou£NT. — Acknowledgments  of  deeds  by  married  women  must  be 
made  and  taken  substantially  in  the  manner  prescribed  by  the  statute,  and 
this  must  appear  from  the  certificate  of  the  officer  before  whom  the  acknowl- 
edgment was  made,  or  the  deed  will  be  yoid.  The  authorities  upon  this 
proposition  are  collected  and  a  full  discussion  of  the  subject  entered  into,  in 
Jourdon  y.  Jourdon,  11  Am.  Dec.  724;  Bamst  y.  Bamet,  16  Id.  516;  Doe  y. 
Howland,  18  Id.  445;  THernan  y.  Poor,  19  Id.  225,  and  the  notes  to  the  aboye 
cases.  See  also  a  very  extensiye  collection  of  authorities  iu  Livingston  y. 
Kettelle,  41  Am.  Dec  179,  note. 

Deed  of  Pbopebtt  of  Which  Graittob  is  Disseised. — At  common  law, 
it  was  necessary  to  the  yalidity  of  a  deed  that  the  grantor  baye  possession  of 
the  demised  premises.  "  From  an  early  date  the  policy  of  the  law  has  not 
admitted  of  the  conveyance  by  any  one  of  a  title  to  land  which  is  in  the 
adverse  seisin  and  ponession  of  another:"  3  Wash.  Real  Prop.,  4th  ed., 
329;  Go.  Lit.  214.  A  deed  made  under  those  circumstances  has  in  a  great 
many  cases  been  held  absolutely  yoid,  and  constituting  no  bar  to  an  action  of 
ejectment  by  the  grantor  to  said  deed  against  the  party  iu  poesettion:  Oibson 
V.  Shearer,  1  Murph.  114;  Freeman  y.  TTujmpson,  1  Boot,  402;  Holbrook  y. 
Luecu,  Id.  199;  Isham  y.  Avery,  Id.  100;  Jackson  y.  Demont,  9  Johns.  55; 
WilUams  y.  Jackson,  5  Id.  489;  Jackoon  y.  Todd,  2  Gai.  183;  Jackson  y. 
Vredenburg,  1  Johns.  159;  Thurman  v,  Cameron,  24  Wend.  87;  Dame  y. 
Wingate,  12  N.  H.  291;  Bunce  y.  OaUagher,  5  Blatchf.  481;  Lord  y.  Darling,  7 
Allen,  205;  Earley  v.  Oarkmd,  13  Qratt  1;  Hay  y.  Cumberland,  25  Barb.  594; 
Oresham  y.  Webb,  29  Ga.  321;  Ball  y.  Lively,  1  Dana,  60;  Michael  v,  Nvt- 
ting,  1  Ind.  291;  Burhans  v.  Burhans,  2  Barb.  398;  Williams  y.  Hogan,  1 
Meigs,  187;  Dexter  y.  Nelson,  6  Ala.  68;  Bledsoe  y.  Doe,  5  Mira.  13;  Martin 
V.  Pace,  6  Blackf.  99;  Ping  y.  Gray,  6  B,  Mon.  368;  Wellman  v.  Hickson,  1 
Ind.  407;  Dubois  y.  McLean,  4  McLean,  486;  Way  y.  Arnold,  18  Ga.  181; 
GyJOyrtaih  y.  Doe,  8  Blackf.  366;  Brinley  v,  WhUing,  5  Pick.  348;  Tabb  y. 
Baurd,  3  Gall,  475;  Barry  y.  Adams,  3  Allen,  493;  Betsey  y.  Terrance,  34 
^liss.  132;  Jackson  y.  Ketchum,  8  Johns.  479;  Jackson  v.  Andrews,  7  Wend. 
152;  Murray  y.  BaUou,  1  Johns.  Gh.  573;  Heirs  v.  Kidd,  3  Ohio,  541;  Crom- 
well  y.  Clay,  1  Dana,  578;  Hoyle  y.  Logan,  4  Dey.  L.  495;  Feaiherston  y. 
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MUl8,  Id.  696;  WiUon  v.  N(mee,  11  Humph.  189;  Deamumd  v.  Brooking,  S7 
Oa.  5;  McMahan  v.  ^Z^en,  34  Barb.  56;  Kincaid  v.  Meadows,  3  Head,  188; 
4  Kent's  Com.  446.  The  rale  that  such  deeds  are  totally  void  is  not  without 
exception,  even  in  the  states  where  such  conveyaDces  are  discouraged,  and 
they  have  been  held  to  be  good  against  the  grantor  and  all  the  worhl  be- 
sides, except  the  party  holding  the  premises  adversely:  Livingston  v.  ProiftuK^ 
2  Hill  (N.  Y.),  526;  Univernty  v.  Joaelyn,  21  Vt.  52;  ffamUton  v.  Wright,  37  N. 
Y.  502;  Park  v.  Pratt,  38  Vt.  645;  Abenat/iy  v.  Boaxman,  24  Ala.  189;  Bow- 
aril  v.  Jlouxtrd,  17  Barb.  663;  Poor  v.  Ilortan,  15  Id.  485;  Edwards  v.  Park- 
hurst,  21  Vt.  472;  Stockton  v.  Williams,  1  Doug.  546.  But,  as  was  said  by 
the  court  in  the  case  of  Roberts  v.  Cooper,  20  How.  467,  the  ancient  policy, 
which  held  the  conveyance  to  a  third  person  of  lands  held  adversely  at  the 
time  to  be  an  act  of  maintenance,  does  not  find  favor  in  the  United  States. 
To  the  same  effect,  see  Cresenger  v.  Welch,  15  Ohio,  156;  Conn  v.  Mani/ee, 
2  A.  K.  MarRb.  396;  Noonan  v.  Lee,  2  Black,  499;  Carrington  v.  Ooddin,  13 
Gratt.  587;  Drennan  v.  Walker,  21  Ark.  539;  Stewart  v.  McSweeney,  14  Wis. 
468;  Bright  ▼.  Stephens,  1  Houst.  31;  Stoever  v.  Whitman,  6  Binn.  416;  Car- 
der V.  McDermoU,  12  Tex.  546;  Poyas  v.  WUHns,  12  Rich.  420;  IJaU  v. 
Asftby,  9  Ohio,  90;  fFt//M  v.  H^oteon,  5  111.  64.  However,  as  this  matter  i» 
chiefly  regulated  by  statute  iu  the  different  states  of  the  Union,  a  farther 
discussion  of  it  would  be  unnecessary. 

Deed  Void  for  Uncbbtaintt. — Where  the  words  employed  to  describe 
a  tract  of  land  fail  to  do  so  in  such  a  manner  as  to  show  what  tract  was  in- 
tended, the  deed  will  be  void  for  uncertainty  of  description:  Carter  v,  Barnes, 
26  IU.  454;  Boyd  v.  ElUs,  11  Iowa,  97;  ShacHtford  v.  Bailey,  35  111.  387; 
Bogworth  V.  Tarenholz,  3  Iowa,  84;  Hill  v.  Mowry,  6  Gray,  651;  Olenn  v. 
Moloney,  4  Iowa,  314;  Doe  v.  Curtis^  4  Miss.  230;  Staayze  v.  Doe,  13  Smed.  & 
M.  317;  Bell  v.  Dawson,  32  Mo.  79;  Holmes  v.  Strautman,  35  Id.  293;  Haven 
V.  Craln,  1  N.  H.  93;  Darling  v,  CrowtU,  6  Id.  421;  Bean  v.  Thompson,  19 
Id.  290;  Jackson  v.  Delancy,  13  Johns.  537.  In  Shaekltford  v.  Bailey,  supra, 
the  premises  intended  to  be  conveyed  were  a  certain  number  of  acres  out  of 
a  certain  tract,  without  specifying  the  part  of  the  tract  out  of  which  they 
were  to  be  taken,  and  in  Doe  v.  Curtis,  supra,  the  deed  described  the  premisea 
as  '*  being  one  hondred  and  seventy-eight  acres  of  land  on  the  west  side  of 
Biloxi  [bay]  on  the  sea-shore  in  the  county  of  Jackson."  These  were  held 
void,  as  above  stated,  for  uncertainty.  So  a  deed  purporting  to  convey  '*  ten 
acres  of  lot  No.  70,  in  the  second  division  of  lots  in  Danbury;  also  sixteen 
acres  in  lot  No.  63,  in  the  second  division  of  lots  in  said  town,"  or  "a  certain 
tract  of  land,  part  of  lot  No.  300,  containing  two  hundred  and  fifty  acres,  ** 
was  held  void  for  the  same  reason:  Bean  v.  71u>mpsonf  and  Hanen  v.  CraiUf. 
supra. 

Deed  when  Grantob*s  Name  must  Appeab  ur  Body  of  iNSTRUMENTr 
See  note  to  Payne  v.  Parker,  25  Am.  Dec.  221,  where  the  subject  is  discnssed 
at  length. 

Deed  of  Fbeehold  to  Commence  in  Futubo  Void  at  Common  Law.^ 
An  estate  of  freehold  can  not  be  created  to  take  effect  infuturo,  without,  at 
the  same  time,  creating  a  previous  particular  estate,  to  subsist  in  the  mean 
time,  and  by  delivering  possession  of  it:  4  Kent's  Com.  234;  2  Wash.  Real 
Prop.  536;  2  Bla.  Com.  166;  Haws  v.  Stebbins,  49  Cal.  369;  Brewster  v. 
Hardy,  22  Pick.  380;  OaJe  v.  Cobum,  18  Id.  400;  Parker  v.  l^tchols,  7  Id. 
115;  Welch  v.  Foster,  12  Mass.  96;  Pray  v.  Pierce,  7  Id.  381;  WaUis  v.  WaUis,, 
4  Id.  136;  Farley  v.  Cleaveland,  4  Cow.  432;  Singlet<m  v.  Bremer,  4  Mo- 
Cord,  12;  Boe  v.  Tranmer,  2  Wils.  77;   Turner  v.  Scott,  51  Pa.  Si.  126| 
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My^rden  ▼.  Chaae,  32  Me.  929;  SpafdeUng  ▼.  Cfrigg,  4  Ga.  81.  This  rale  ha» 
been  changed  bjstatate  in  a  nnmber  of  the  states,  however:  1  Ind.  K  S.  206;. 
CU.  ayil  Code,  sec  707. 


Pabbis  V.  Roberts. 

[I'i  iBXDXLL't  Law,  368.] 

TBOrMBOY  IV  HoBSX  Remains  in  Seller,  where  it  is  sold  and  delivered  to* 
one  who  agrees  in  writing  that  it  shall  so  remain  nntil  paid  for. 

Tboyeb.  Plaintiff  sold  a  horse  to  one  Jones,  upon  the  follow- 
ing conditions:  "  March  the  20th  day,  1848.  This  day  sold  to 
Wm.  D.  Jones  one  gray  filly  for  one  hundred  and  fifteen 
bushels  of  com,  which  the  said  filly  stands  good  to  the  said 
David  Parris  as  his  own  right  and  property,  until  she  is  paid 
for.  Given  under  my  hand  and  seal,  signed  and  delivered  in 
the  presence  of  Wm.  D.  Jones  [seal].  Test.,  M.  M.  Jones. "^ 
Jones  thereupon  took  the  horse,  and  in  July,  1848,  a  deputy  of 
the  defendant  Roberts,  who  was  sheriff  of  the  county,  levied 
upon  it  as  his  property,  over  the  objection  of  plaintiff,  who  was 
present  and  forbade  the  sale.  The  judge  of  the  lower  court 
charged  the  jury  that  the  property  in  the  horse  remained  in  the 
plaintiff,  upon  a  proper  construction  of  the  above  agreement, 
and  that  if  the  horse  was  sold  by  a  deputy  of  defendant's,  de- 
fendant was  liable.  Yerdict  for  plaintiff,  and  defendant 
appealed. 

Avery,  for  the  plaintiff. 
Woo^tn,  for  the  defendant. 

By^  Court,  Nash,  J.  In  the  charge  of  his  honor  there  is  no 
error.  By  the  contract  between  the  plaintiff  and  Jones,  the 
legal  title  to  the  horse  sold  is  expressly  reserved.  The  title  did 
not  pass  to  Jones — the  sale  was  but  conditional:  Ellison  v. 
Jones,  4  Ired.  48;  Oaither  v.  Ibague,  Id.  65.  The  present  case 
in  principle  is  the  same  with  those.  Here  the  plaintiff  ex- 
pressly reserves  the  title  to  the  horse  sold  until  the  price  is 
paid,  and  Jones,  the  purchaser,  gave  his  note  for  the  price, 
which  was  not  due  when  the  constable  sold.  We  are  at  a  losa 
to  perceive  upon  what  principle  the  case  was  brought  here. 

Judgment  afi&rmed. 

Mere  Possession  or  Chattel,  with  the  owner's  oonsent,  and  without  any 
frandnlent  or  deceptive  purpose,  will  not  render  snch  chattel  liable  to  the 
debts  or  disposition  of  the  possessor:  Moon  v.  Hawks,  16  Am.  Dec.  725.    So 
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personal  property  may  be  aold  conditionally  the  lame  as  real  property.  Poa- 
seerion,  although  prkna  fade  evidence  of  ownerahip,  may  be  rebatteds 
MoufU  ▼.  Harris,  40  Id.  88,  and  note. 


Wentz  v.  Finoheb. 

[la  iBBDXLL'fe  liAW,  987.] 

BuiLDivo  Bail  Finob  upov  Land  of  Anotheb»  Yists  Pbofott  nr  Bahs 

in  the  owner  of  the  land. 

Tboveb.  Plaintiff  introduced  witneesea  to  proTe  tbat  he  had 
built  a  certain  rail  fence^  and  that  the  defendants  had  carried 
away  some  six  hundred  of  said  rails.  Defendants  showed  title 
in  themselves  by  deeds,  etc. ,  and  that  plaintiff  had  no  title.  De- 
fendants asked  the  court  to  instruct  the  jury  that  as  defendants 
Lad  proved  title  to  the  land,  the  property  in  the  rails  passed  to 
them,  and  that  plaintiff  was  not  entitled  to  recover.  The  court 
refused,  and  gave  the  instruction  recited  in  the  opinion  below. 
A  verdict  was  given  for  plaintiff,  and  defendants  took  this  ap- 
peal. 

O^fome  and  Hutchinson^  for  the  plaintiff. 

WUaon,  for  the  defendants. 

By  Court  Nash,  J.  The  charge  of  his  honor  a£Srms  a  prin- 
ciple which,  we  think,  can  not  be  maintained.  The  instruction 
to  the  jury  was,  that  "notwithstanding  the  defendants  had 
showed  title  to  the  land,  upon  which  the  fence  stood,  yet  the 
plaintiff  could  recover,  if  he  had  built  the  fence  with  his  own 
rails  and  had  possession  of  the  land,  and  if  the  defendants  took 
them  away."  The  action  is  in  trover,  in  which  it  is  essential  to 
prove  property  in  the  plaintiff  and  a  right  of  possession  at  the 
time  of  the  conversion;  and  this  property  may  be  either  abso- 
lute or  special,  and  upon  the  latter  an  action  may  be  maintained 
against  a  wrong-doer,  but  not  against  the  rightful  owner:  2 
Stark,  on  Ev.  1485.  The  sole  question,  then,  in  this  case,  is. 
In  whom  was  the  legal  title  to  the  rails?  In  whom  was  the 
legal  possession?  The  fence  was  built  by  the  plaintiff  on  the 
land  of  the  defendants,  without  their  consent.  It  becomes,  by 
the  act  of  building,  a  part  of  the  freehold  of  the  defendants^ 
upon  the  common-law  maxim,  Cujtis  est  solum,  qvs  est  usque  ad 
ccelum.  If  the  defendants  had  brought  an  action  of  ejectment 
against  the  plaintiff  for  the  land,  they  would  have  recovered  it 
upon  the  admitted  facts  of  the  case,  and  with  it,  all  that  was 
upon  it,  constituting  a  part  of  the  freehold.    Could  the  defend- 
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ant  in  that  action  have  justified  a  remoTal  of  the  fence  to  land 
belonging  to  himself?  Certainly  not.  Neither  in  this  case 
can  the  plaintiff  maJTitain  this  action  against  the  defendants  for 
converting  the  rails  to  their  use.  They,  in  law,  belonged  to 
them,  and  they  had  a  right  to  take  them  in  such  a  way  as  not 
to  violate  the  peace:  Murchison  y.  White ^  8  Ired.  62.  There 
ran  not  be  two  adyersaiy  rights  existing  in  different  persons  at 
the  same  time. 

There  was  error  in  his  honor's  charge,  for  which  the  judg- 
ment is  reversed  and  a  venire  de  twvo  awarded. 

Judgment  accordingly. 

Gbmkral  Bulk  is,  that  Whatevzs  is  Axkxxxd  to  ths  FbeiboxiD 
l)eoome8  part  of  it,  and  can  not  be  removed:  Miller  v.  Plumb,  16  Am. 
Dec.  456;  Coomba  v.  Jordan,  22  Id.  236;  CaldweUy.  Eneaa,  12  Id.  681.  See 
also  Butler  ▼.  Page,  39  Id.  757*  and  note  thereto,  wherein  are  cited  wami&t* 
oaa  caaee  in  this  eeries. 


Bettis  v.  Reynolds. 

[12  IBIDSLI.'S  "LkM,  844.] 

fioKi)  GivEV  TO  SEcimB  Payment  or  Monet  Lost  bt  Bettino  on  Elbckion 
is  void,  as  being  against  public  policy,  although  neither  of  the  parties 
were  voters. 

Debt  on  a  bond.  Defendant  was  the  losing  party  to  a  bet 
oiade  with  the  plaintiff  as  to  the  probable  saccess  of  James  K. 
Polk  in  his  presidential  canvass.  After  the  election  he  made  a 
payment  upon  the  amount  of  the  bet,  and  gave  the  bond  upon 
which  this  suit  is  brought  to  secure  the  payment  of  the  balance. 
Verdict  and  judgment  for  plaintiff  in  the  court  below»  and  de- 
fendant appealed. 

Avery  J  for  the  plaintiff. 

J,  W.  Woodfin  and  TaJte^  for  the  defendant. 

By  Court,  Peabson,  J.  It  is  clear  that  this  was  "a  bet" 
upon  the  result  of  the  presidential  election;  and  the  bet  being 
lost,  by  the  admission  of  the  parties,  the  bond  sued  on  was  ex- 
ecuted to  secure  the  balance  remaining  unpaid.  It  was  not 
proven  that  the  parties,  or  either  of  thenv,  were  voters,  and  no 
presumption  of  that  fact  can  be  made  to  aid  the  defense.  We 
are,  therefore,  to  take  it  that  neither  were  voters;  and  the  ques- 
tion is  presented,  Can  a  bond,  given  to  secure  money  lost  upon 
a  wager  on  the  result  of  a  presidential  election,  then  pending, 
made  by  persons  who  are  not  voters,  be  recovered  ? 
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It  is  settled  that  the  action  can  not  be  maintained  if  either  of 
the  parties  is  a  Toter:  Alien  y.  Heam^l  T.  B.  56;  Bunn  t.  Riker^ 
4t  Johns.  426  [4  Am.  Dec.  292].  We  think  it  can  not  be  main- 
tained, although  neither  of  the  parties  is  a  voter,  and  put  our 
opinion  on  the  broad  ground  that  the  wager  is  against  public 
policy;  and  the  courts  ought  not  to  countenance  it  by  aiding  in 
the  collection  of  a  bond  given  to  secure  the  money  won. 

Ours,  both  federal  and  state,  are  representative  republican 
governments,  and  rest  upon  elections  by  the  people  as  "the 
comer-stone. ''  Everything,  not  merely  the  proper  action,  but 
the  very  existence  of  our  institutions,  depends  on  the  free  and 
unbiased  exercise  of  the  elective  franchise;  and  it  is  manifest 
that  whatever  has  a  tendency,  in  any  way,  unduly  to  influence 
elections  is  against  public  policy.  This  position  we  assume  as 
self-evident.  It  seems  equally  clear  that  the  practice  of  betting 
on  elections  has  a  direct  tendency  to  cause  undue  influence. 
For,  by  the  wager,  the  parties  acquire  a  pecuniary  interest  in 
the  election,  altogether  foreign  and  at  war  with  its  true  purpose 
and  design,  which  leads  them  into  temptation,  more  or  less 
strong,  according  to  the  amount  of  the  wager,  to  exert  every  and 
any  means  by  which  to  effect  the  result,  and  to  strengthen  one 
side  and  weaken  the  other.  One  who  has  a  wager  depending  fol- 
lows but  the  instinct  of  interest  when  he  resorts  to  the  perver- 
sion of  facts,  the  circidation  of  falsehood,  treating  and  bribing, 
for  the  purpose  of  gaining  votes.  The  evil  is  not  confined  to 
himself.  His  relations  and  friends  become  excited,  and  stimu- 
lated to  exercise,  not  for  the  good  of  the  country,  but  for  the 
pecuniary  interest  growing  out  of  the  wager.  Such  a  state  of 
things  is  against  the  public  good. 

Putting  our  decision  on  this  broad  ground,  the  fact  that  tbe 
parties  to  the  wager  are  not  voters  has  no  bearing  on  the  ques- 
tion; because  the  evil  effects  of  the  practice  of  betting  on  elec- 
tions, pointed  out  above,  do  not  at  all  depend  on  that  circum-* 
stance.  One  who  is  not  a  voter  may  be  tempted  as  strongly  as 
one  who  is  a  voter  to  pervert  facts,  circulate  falsehoods,  treat 
and  bribe,  and  the  infection  extends  as  readily  to  his  relatives 
and  his  friends. 

While  concurring  in  the  correctness  of  the  decisions  in  the 
two  cases  above  cited,  we  must  be  allowed  to  say  that  the  ground 
upon  which  they  are  put  is  very  narrow,  to  wit,  that,  as  both, 
or  one,  of  the  parties  were  voters,  the  wager  was  illegal,  because 
it  created  a  pecuniary  interest  calculated  to  swerve  lum  from  his 
duty;  for,  although  he  may  have  bet  upon  the  candidate  for 
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whom,  at  the  time,  he  intended  to  Tote,  yet  perchance  but  for 
this  pecuniaiy  interest,  he  woidd  have  changed  his  vote;  whereas, 
after  the  bet,  he  was  not  open  to  conyiction,  and  did  not 
' '  stand  indifferent. " 

The  probability  that  a  single  Tote  might  haTe  been  changed 
but  for  the  fact  that  the  door  to  conyiction  was  shut  by  the 
wager,  is  certainly  yery  narrow  ground.  It  presented  itself, 
however,  in  those  two  cases,  and  the  judges  chose  to  rest  on  it 
without  deciding  how  it  would  be  if  neither  of  the  parties  had 
been  voters.  No  case  is  found  in  which  the  question  presented 
to  us  is  decided;  and  we  are  at  liberty  to  put  our' decision  upon 
the  broad  ground  which  we  have  assumed  as  the  residt  of  prin- 
ciple and  the  ''  reason  of  the  thing."  This  ground  is  so  broad 
as  to  make  it  immaterial  whether  the  parties  are  voters  or  not. 

The  case  of  Bunn  v.  Biker  aids  our  conclusion.  There  the 
parties  were  both  voters,  but  one  had  cast  his.  vote;  so  the  rea- 
soning in  Allen  v.  Heam,  where  the  bet  was  laid  before  the  poll 
was  opened,  did  not  apply  to  him.  The  other  was  on  the  day 
the  bet  was  made  fifty  miles  from  his  residence,  where  alone  he 
was  entitled  to  vote,  and  the  polls  would  be  closed  at  sunset  on 
that  day.  The  difference,  in  the  opinion  of  the  judges,  turned 
upon  the  possibility  of  his  being  able,  in  1807  (before  the  age 
of  railroads),  to  ride  the  fifty  miles  in  time  to  cast  his  vote;  and 
to  cany  out  the  reasoning,  upon  the  further  possibility  that,  in 
thus  riding,  he  might  have  concluded  to  change  his  vote  but  for 
the  pecuniary  interest  created  by  the  wager. 

The  broad  ground  which  we  assume  is  recognized  and  acted 
upon  in  Atherfold  v.  Beard,  2  T.  R.  610,  where  the  court  refused 
to  support  an  action  for  a  wager  as  to  the  future  amount  of  a 
branch  of  the  public  revenue,  and  BuUer,  J.,  says  Lord  Mans- 
field was  of  opinion  that  any  wager  as  to  a  public  event  would 
be  void.  So  in  OiXbert  v.  Sikes,  16  East,  150,  where  it  was  agreed 
to  pay  certain  sums  per  day  as  long  as  Bonaparte  lived:  this  was 
held  to  be  a  wager,  and  illegal,  as  tending  to  create  a  private 
pecuniary  interest  in  a  matter  of  public  concern. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Wager  on  Evxnt  of  Elrctiok,  being  against  principles  of  public  policy, 
is  void,  and  no  action  can  be  maintained  for  its  recovery:  Bunn  ▼.  Biker ^  4 
Am.  Dec.  292,  and  note  299;  Bust  y.  OoU,  18  Id.  497,  and  note;  Jeffreys  v. 
FuMvn^  36  Id.  456;  Hickerson  y.  Benson,  40  Id.  115;  and  it  is  equally  void 
if  made  in  Canada  by  citizens  of  the  United  States  for  the  purpose  of  eyading 
our  laws:  TarlHon  v.  Baker,  44  Id.  358. 

Bond  Qivsn  fob  Pubfose  of  Secitiuko  Moitxt  lost  by  betting  is  void: 
BhropeMre  v.  OloBcock,  31  Am.  Dec,  189. 
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State  v.  Rash. 

[13  iBSDXLL't  Law,  883.] 
EVIDKNOB  OF  LOHO  €k>UBSB  07  IlL  TBBATMSNT  OF  BIS  WifS,  foT  the  pniw 

poM  of  proTing  malice,  is  admissible  against  a  hosband  on  trial  for  hei 
murder. 

EviDBirCB  THAT    DECEASED  Wm  HAD    BEEN    GUILTT  OF   AdULTKBT,  when 

offered  by  her  hosband,  aocosed  of  her  murder,  is  irrelevant;  and  as  its 
admission  would  tend  to  show  malice  on  hii  part,  he  is  not  harmed  by 
its  rejection. 

Pabtibs  have  No  Riobt  to  Imtboduoob  Mobb  TEsmcoirr  after  Abou- 
MENT  AMD  SUBMISSION  OF  THE  Gause,  although  often  done,  and  in  case 
of  life  and  death  it  should  always  be  allowed.  In  this  case,  under  the 
above  circumstances,  the  court  refused  to  allow  the  prisoner  to  exhibit 
his  foot  for  certain  purposes:  held,  that  its  refusal  was  the  exercise  of  a 
discretionary  power,  and  was  no  error  of  law. 

CouBT  Instbuctino  Jury  that  Prisoneb  is  Odiltt  of  Mubdeb  ob  not 
GuiLTT  AT  ALL  is  uot  crror,  where  the  prisoner  bases  his  entire  defense 
upon  the  proposition  that  he  did  not  commit  the  crime  at  all,  and  intro- 
duced no  evidence  in  mitigation,  because  the  court  is  not  bound  to  in- 
struct the  jury  upon  an  abstract  proposition,  but  upon  the  law  as 
applicable  to  the  evidence  before  them. 

iHSTBUOnON  TO  JUBY  THAT  ThEY  SHOULD  BbLIEVE  OnE  CbSDIBLE  WIT- 
NESS, when  based  upon  an  hypothetical  case,  and  concluding,  "  Yet  it  is 
possible  the  witness  might  be  mistaken  or  perjured,"  is  not  error. 

Ihbtbuction  TO  Jury  that  They  must  Take  All  Cibcumstanges  To- 
OETHEB,  and  not  separately,  is  not  error,  as  all  that  is  meant  by  such 
instruction  is  that  they  must  draw  their  conclusions  from  the  whole  of 
the  circumstances,  and  pronounce  their  verdict  as  that  conclusion  should 
direct. 

Whetheb  Deceased  Came  to  her  Death  by  Violent  Means,  or  not» 
where  the  testimony  of  medical  witnesses  is  conflicting,  is  a  question  of 
fact  exclusively  for  the  consideration  of  the  jury. 

Appeal  from  the  superior  court  of  Cabarrus  county.  Defend- 
ant was  convicted  of  the  murder  of  Mary  Bash,  his  wife.  The 
opinion  states  the  facts  necessary  to  a  proper  understanding  of 
the  points  decided. 

WiUiam  Eaton^jun.^  attorney  general^  for  the  state. 

Boyden  and  Jones,  for  the  defendant. 

By  Court,  Nash,  J.  The  bill  of  exceptions  contains  seyeral 
objections  to  the  charge  of  the  presiding  judge.  We  will  con- 
sider them  in  the  order  in  which  they  are  presented. 

The  first  is,  that  his  honor  admitted  improper  testimony.  The 
testimony  objected  to  by  the  prisoner  is  that  portion  relatiye  to 
the  treatment  of  his  wife.  After  much  testimony  had  been  given 
in,  the  case  states  "  that  the  state  then  introduced  sevezal  wit* 
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nesses  to  prove  a  long  course  of  ill  treatment  of  his  wife  by  tha 
prisoner,  for  the  purpose  of  showing  that  he  had  malice  against 
her,  and  wished  to  get  rid  of  her."  Was  this  a  legitimate  pur- 
pose, and  the  means  used  lawful  ?  No  person  was  present  when 
the  alleged  homicide  was  committed.  There  could  be  no  direct 
and  positive  proof  of  the  fact  of  the  person  of  the  perpetrator, 
and  the  jury  were  left  to  draw  their  conclusions  from  such  facta 
as  could  inform  their  understanding  on  the  subject.  The  first 
inquiry  would  be.  Who  could  be  the  perpetrator?  and  the  mind 
would  naturally  turn  upon  the  person  who,  either  from  interest 
or  malice,  might  desire  her  death.  Interest,  in  this  case,  could 
not  exist,  and  malice  alone  could  lead  to  the  deed.  Ordinarily, 
the  eye  of  suspicion  can  not  turn  upon  the  husband,  as  the  mur- 
derer of  his  wife,  and  when  charged  upon  him,  in  the  absence 
of  positive  proof,  strong  and  convincing  evidence— evidence  that 
leaves  no  doubt  on  the  mind  that  he  had  towards  her  that  mala 
mtms  which  alone  could  lead  him  to  perpetrate  the  crime — is  al- 
ways material.  How  else  could  this  be  done  than  by  showing 
his  acts  towards  her,  the  manner  in  which  he  treated  her,  and 
the  declarations  of  his  malignity  ?  What  stronger  proof  of  mal- 
ice can  be  imagined  than  a  husband  sending  his  own  brother 
into  his  wife's  l>edroom,  in  order  to  found  a  charge  of  adulteiy , 
whereby  he  might  get  rid  of  her  by  a  divorce  ?  What  stronger 
proof  of  malice  than  stripping  her  naked,  and,  in  that  condi* 
tion,  turning  her  out  of  his  doors  ?  On  behalf  of  the  prisoner^ 
it  is,  however,  said  the  state  was  permitted  to  go  too  far  back 
for  its  facts,  and  by  that  means  the  general  character  of  the  pris- 
oner was  brought  before  the  jury  to  speak  against  him.  Not  so. 
In  the  domestic  relation,  the  malice  of  one  of  the  parties  is  rarely 
to  be  proved  but  from  a  series  of  acts;  and  the  longer  they  have 
existed  and  the  greater  the  number  of  them,  the  more  powerful 
are  they  to  show  the  state  of  his  feelings.  A  single  expression 
and  a  single  act  of  violence  are  most  frequently  the  result  of 
temporary  passion,  as  evanescent  as  the  cause  producing  them. 
But  a  long-continued  course  of  brutal  conduct  shows  a  settled 
state  of  feeling  inimical  to  the  object.  We  are  of  opinion,  then, 
that  his  honor  did  not  err  in  receiving  the  testimony  objected 
to;  because  malice  may  be  proved  as  well  by  previous  acts  as  by 
previous  threats,  and  often  much  more  satisfactorily:  Hose. 
Crim.  Ev.  96,  740;  2  Phill.  Ev.  498. 

It  is,  however,  said  in  the  defense  upon  this  part  of  the  case 
that,  after  the  prisoner  had  turned  his  wife  out  of  doors,  they 
had  become  reconciled,  and  he  had  taken  her  back;  and  that, 
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therefore,  all  the  antecedent  ill  blood  on  his  part  could  not 
amount  to  malice  in  law.  His  honor's  instruction  to  the  jury 
on  this  point  was  full.  They  were  told  **  that  the  circumstance 
of  malice  was  relied  on  by  the  state  to  aid  in  pointing  out  the 
prisoner  as  the  murderer;  they  must  inquire  whether  it  ever 
existed:  that  a  reconciliation  was  alleged  on  the  pari  of  the 
prisoner;  they  must  inquire  whether  it  was  made,  and  whether 
it  was  real  or  pretended,  and  if  they  believed  it  to  be  real,  then 
the  circumstance  of  malice  was  not  to  be  taken  into  account/' 
This  was  going  as  far  as  the  judge  was  authorized  to  go.  The 
rest  belonged  to  the  jury. 

Second,  as  to  the  testimony  rejected  by  the  court.  The  pris- 
oner offered  to  prove  by  the  declarations  of  the  deceased  that 
she  had  been  guilty  of  adulfcery;  and  also  to  prove  by  an  expo- 
sition of  his  foot  that  his  account  of  her  plowing  was  correct,  as 
showing  that  the  tracks  in  the  row  of  the  plowed  com  could  not 
have  l>een  made  by  him.  The  first  branch  of  the  evidence  above 
mentioned  was  properly  rejected,  because  it  would  have  gone 
strongly  to  prove  the  malice  charged  against  him,  and  therefore 
its  rejection  could  do  him  no  possible  harm,  and  because  it  was 
irrelevant  to  the  issue  before  the  jury;  and  it  is  never  error  to 
reject  evidence  of  such  a  character. 

The  court  committed  no  error  in  not  suffering  the  defendant's 
counsel  to  exhibit  to  the  jury  the  foot  of  the  prisoner.  It  is 
the  duty  of  the  respective  parties  to  a  cause,  as  well  criminal  as 
civil,  to  adduce  their  testunony  in  apt  time  and  in  apt  order, 
and  if  not  so  done,  it  is  a  matter  of  discretion  with  the  judge 
who  tries  the  cause  whether  he  will  suffer  it  afterwards  to  go  to 
the  jury;  and  idl  the  testimony  must  be  given  to  the  jury  before 
the  argument  commences.  After  that  the  parties  have  no  right 
to  introduce  additional  testimony:  State  v.  Edppias,  6  Ired.  L. 
406;  WiUiams  v.  Averitt,  8  Hawks,  808;  Simpson  v.  Blount,  8 
Dev.  L.  84;  although  it  is  often  done,  and  will  always  be  al- 
lowed in  a  case  of  life  and  death,  when  the  court  sees  that  its 
omission  was  clearly  an  oversight,  unless  at  the  same  time  it  is 
seen  that  it  is  irrelevant  and  uncalled  for.  If,  however,  the 
court  does  refuse  to  receive  it  at  such  time,  it  is  no  error  of  law 
— it  being  a  mere  exercise  of  a  discretionary  power.  Here  the 
testimony  had  been  closed  and  an  argument  submitted  to  the 
jury.  But  another  reason  why  its  rejection  was  not  erroneous 
is  found  in  the  fact  that  the  state  had  withdrawn  that  portion 
of  Uie  evidence  to  which  it  was  intended  as  a  reply.  It  was  not 
It  11  Oil  on  in  the  argument  in  behalf  of  the  state,  and  the  oppos* 
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isg  testimony  was  rendered  unnecessary,  or  rather  irrelative; 
oeither  did  bis  honor  in  his  charge  adyert  to  it.  In  ruling  it 
out,  no  error  was  committed. 

The  next  exception  in  point  of  order  is,  that  the  judge  told 
the  jury  the  prisoner  was  guilty  of  murder,  if  guilty  at  all.  His 
honor  commenced  his  charge  by  stating  to  the  jury,  ''  that  it 
was  unnecessary  to  explain  to  them  the  principles  of  the  law  of 
tiomicide,  and  to  point  out  the  distinction  between  its  different 
gr&des,  because  the  prisoner  was  not  guilty  at'  all,  or  he  was 
.guilty  of  murder."  This  exception  can  not  be  entertained:  first, 
because  it  never  is  error  to  omit  to  charge  upon  a  particular 
principle.  If  a  party  wishes  the  judge  to  do  so,  it  is  his  duty 
to  require  it:  McNeill  v.  Mas8ey,  3  Hawks,  91;  Simpson  v.  Blount^ 
S  Dev.  L.  34;  State  v.  ScoU,  2  Dev.  &  B.  L.  35.  Secondly,  if  the 
instruction  had  been  asked  for,  it  would  not  have  been  the  duty 
of  the  court  to  have  given  it.  A  judge  is  never  bound  to  instruct 
a  jury  upon  an  abstract  proposition.  His  duty  is  to  lay  down 
to  them  the  law  as  applicable  to  the  evidence  before  them :  State 
V.  Martin,  2  Ired.  L.  101.  Here,  there  was  not  the  slightest 
-evidence  to  mitigate  the  offense,  if  committed  by  the  prisoner, 
from  murder  to  manslaughter.  And,  thirdly,  it  never  can  be 
«rror  in  the  judge  to  assume  that  as  true  which  the  prisoner  in 
his  defense  has  treated  as  true :  State  v.  MiUer,  1  Dev.  &  B.  L.  500. 
On  looking  through  the  case  sent  here,  we  do  not  find  it  any- 
where suggested  that  the  prisoner  was  guilty  of  manslaughter; 
ihe  whole  argument,  on  his  part,  is  bottomed  upon  the  proposi- 
tion that  the  prisoner  did  not  commit  the  homicide.  In  this 
part  of  the  charge  there  is  no  error. 

The  nexi  exception  is,  that  the  judge,  speaking  of  the  doc- 
trine of  one  credible  witness,  told  the  jury  that  it  was  their  duty 
to  believe  him.  The  first  remark  to  be  made  is,  that  the  lan- 
guage used  by  the  judge  was  upon  an  hypothetical  case  not  called 
ior,  and  used  only  in  pointing  out  to  the  jury  the  difference  be- 
'tween  positive  and  presumptive  evidence.  But,  if  there  had 
been  such  evidence  of  the  killing,  still,  put  as  it  was  by  his 
honor,  there  would  have  been  no  error.  He  winds  up  what  he 
has  to  say  upon  that  point,  and  in  strict  connection  with  it, 
^'yet  it  was  possible  the  witness  might  be  mistaken  or  per^ 
jured." 

The  charge  of  the  court  in  Noland  v.  McCracken,  1  Dev.  & 
B.  L.  594,  was  essentially  different  from  the  one  we  are  consid- 
ering. There  the  jury  were  told,  ''that  when  a  vntness  was 
lieard  by  a  jury,  who  was  neither  impeached  nor  contradicted 
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— ^whose  stoxy  was  credible^  and  in  whose  manner  there  was 
nothing  to  shake  their  confidence— thov  worn  hound  to  believe 
him."  In  the  case  before  us,  the  judge  clearly  did  not  intend 
to  lay  it  down  as  a  rule  of  law,  that,  in  such  case,  they  musi 
belieye  the  witness;  for  he  immediately  goes  on  to  guard  them 
from  such  a  conclusion,  by  stating  that  the  witness  might  be 
mistaken — a  caution  omitted  in  Noland  r,  McCracken.  The 
remark  of  his  honor  was  general,  and  properly  qualified,  and 
could  do  the  prisoner  no  injuiy. 

The  last  two  exceptions  run  into  each  other,  and  will  be 
considered  together.  The  first  is,  that  his  honor  instructed 
the  juiy  they  must  take  all  the  drcnmstances  together,  and 
not  separately.  His  language  is,  "All  the  circumstances  for 
and  against  the  prisoner,  which  were  proved  beyond  a  reason- 
able doubt,  must  be  taken  all  together,  and  not  separately." 
Now,  in  order  rightly  to  understand  the  precise  meaning  of  the 
judge,  we  must  advert  to  the  argument  of  the  prisoner's  counsel 
addressed  to  the  jury  on  that  point.  He  contended  ''that  the 
circumstances  testified  to  by  the  vdtnesses  ought  all  to  be 
considered  separately  by  the  jury,  and  then  classed  as  eithei 
conclusive  or  inconclusive,  according  to  the  force  and  effect 
they  might  deem  them  entiUed  to."  The  rule  thus  laid  down 
by  the  counsel  was  well  calculated  for  a  philosopher  in  his 
closet,  but  little  suited  to  a  jury  in  coming  to  any  conclusion 
whatever.  The  object  of  all  evidence  is  to  satisfy  the  mind  of 
the  inquirer;  and  that  satisfaction  is  to  be  derived  from  the 
effect  of  the  whole.  One  particular  fact  isolated  from  the 
others,  viewed  by  itself,  might  appear  entirely  unimportant: 
connected  vnth  others,  it  may  become  yeiy  important.  Eveiy 
one  acquainted  with  circumstantial  testimony  knows  this  to  be 
so.  In  fact,  its  force  and  power  to  convince  is  this  union  of 
separate  and  distinct  circumstances  into  one  continuous  chain, 
which,  being  at  last  connected  with  the  prisoner,  produces  that 
state  of  mind  in  the  jury  which  enables  them  to  pronounce 
him  guilty.  It  was  this  principle  which  the  judge  had  in  view: 
he  did  not  intend  that  the  jury  should  not  look  at  or  consider 
the  several  circumstances  given  in  evidence;  for  they  could 
come  to  no  just  conclusion  without  doing  it.  All  that  he  meant 
was,  that  they  must  draw  their  conclusions  from  the  whole  of 
the  circumstances,  and  pronounce  their  verdict  as  that  conclu- 
sion should  direct.  If  in  the  concluding  remarks  of  his  honor 
there  is  error,  it  is  one  in  favor  of  the  prisoner,  and  which  could 
eertainly  do  him  no  injuiy.     The  widest  range  was  given  tO" 
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fhem.  Thej  had  jtLst  previously  been  instructed,  "  if  there  is- 
any  reasonable  hypothesis  consistent  with  his  innocence  (believ- 
ing the  facts  to  be  true  beyond  a  reasonable  doubt),  then  he 
ought  to  be  acquitted;"  and  in  conclusion,  he  tells  them,  in 
substance,  "If  you  can  believe  the  facts  to  be  as  testified  to, 
and  can  suppose  any  case  in  which  they  do  not  apply  to  the 
prisoner,  it  is  your  duty  to  make  the  supposition  and  acquit 
him."  Taking  the  whole  of  what  the  judge  said  on  this  point, 
we  repeat,  the  prisoner  has  nothing  to  complain  of,  and  there 
is  no  error:  StcUe  v.  Swink,  1  Dev.  &  B.  L.  9. 

In  the  argument  of  the  case  it  was  contended  by  the  prison- 
er's counsel,  that,  from  the  discrepancy  in  the  testimony  of  the 
medical  witnesses,  the  jury  could  not  and  ought  not  to  say 
that  the  deceased  came  to  her  death  by  violence  at  all.  His 
honor  instructed  the  jury  that  that  was  the  first  point  to  be 
ascertained  by  them;  and  then  left  it  to  them  to  say  how  the 
fact  was  under  the  evidence.  This  was  all  he  could  do.  It 
was  a  matter  of  fact,  exclusively  for  their  consideration. 

We  have  carefully,  and  with  much  solicitude,  examined  the 
evidence  in  the  case,  and  the  exceptions  brought  before  us,  fully 
BenBible  of  the  importance  of  inquiry  and  our  own  responai- 
bility,  and  are  constrained  to  say,  that  in  his  honor's  charge, 
and  in  the  reception  and  rejection  of  evidence,  there  is  no  error — 
that  the  law  has  been  fairly  administered,  and  that  the  prisoner 
has  no  just  of  complaint.  We  have  examined  the  record,  and 
find  no  cause  there  why  the  judgment  should  be  arrested. 

This  opinion  must  be  certified  to  the  superior  court  of  Ca- 
barrus county,  that  it  may  proceed  to  judgment  according  to 
law. 

Ordered  accordingly. 


Introduction  of  Tbstimont  out  of  its  Usual  Obdeb  Ib  within  the  dis- 
eretion  of  the  court:  Commonwealth  v.  Ecutmaji,  48  Am.  Dec.  596. 

Trial  Judge  is  not  Rkquibbd  to  Oivb  Instructions  Irbblbvant  to 
the  evidence  offered:  Hanae  v.  N»  O.  Ina,  Co.^  29  Am.  Dec.  456. 

Court  is  not  Bound  to  Instruct  thb  Jurt  upon  an  Abstract  Prop- 
OSITION:  Cresinger  v.  WeUh^  45  Am.  Dec.  565,  and  note. 

Where  Evidence  is  Ck>NTRADiCTORT,  it  is  the  nnquestionable  and  exclu* 
live  right  of  the  jury  to  determine  the  facta:  Pawon  v.  Donndl,  19  Am-  Deo, 
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BowEN  V.  Jones. 

118  iBBDSLLli  XUW,  9S.] 

Exiounov  OK  Othbb  Pbooob  Issuxd  to  Shbriiv  Who  n  Pabvt  to  tlw 

•ait»  b  Toid. 
Whxn  SmcRiFr  n  Partt  to  Aonov,  the  prooeM  miiit  be  direoted  to  the 

coroner  of  the  county. 

Thb  facts  are  stated  in  the  opixuon* 
Smith,  for  the  plaintiff!. 
Heaih,  for  the  defendant. 

By  Court,  Nash,  J.  The  edre  facias  recites  that  an  execution 
issued  from  the  office  of  the  clerk  of  this  court  in  favor  of  the 
plaintiff  against  several  persons,  of  whom  the  defendant  was 
one,  directed  to  the  sheriff  of  Tyrrell  county,  which  was  not  duly 
returned.  Upon  a  sufficient  affidavit,  a  judgment  nisi  was  ob- 
tained against  the  sheriff,  and  the  present  proceeding  is  to  make 
that  judgment  final.  The  defendant  Jones  is  the  sheriff  oi 
Tyrrell,  to  whom  the  execution  was  directed,  and  one  of  the 
defendants  against  whom  it  was  issued. 

The  fieri  facias  was  absolutely  void  and  of  no  effect;  and  the 
defendant  had  no  power  or  authority  to  execute  it.  At  the  com- 
mon law,  where  the  sheriff  is  a  party — either  plaintiff  or  defend- 
ant— the  process  must  be  directed  to  the  coroner  of  the  county: 
Wats.  Sher.  37.  Our  legislature  has  enforced  this  principle  by 
positive  enactments.  The  act  of  1779,  B.  S.,  c.  25,  sec.  7,  pro- 
vides that,  where  there  is  no  person  properly  qualified  to  act  as 
sheriff  in  any  county,  the  coroner  shall  execute  all  process,  civil 
or  criminal;  and  where  there  is  no  sheriff  or  coroner  in  any 
county,  or  they  shall  neglect  or  refuse  to  execute  process,  it  is 
the  duty  of  the  judge,  either  of  the  superior  or  supreme  court, 
upon  proper  application,  ''  to  authorize  and  command  the  sher- 
iff of  any  adjoining  county  to  execute  and  serve  the  process:" 
Id.,  c.  81,  sec.  69.  The  necessity  of  these  legislative  provisions 
has  been  experienced  by  every  member  of  the  legal  profession. 
Without  them,  it  would  be  in  the  power  of  a  corrupt  sheriff  or 
coroner  to  put  at  defiance  the  mandates  of  the  law,  where  the 
former  was  a  party  to  the  process,  or  to  abuse  it  to  the  oppres- 
sion of  the  citizen.  So  important  to  the  efficacy  of  the  execution 
of  the  laws  are  these  provisions  deemed,  that,  in  the  case  of 
CoUais  V.  McLeod,  8  Ired.  L.  222  [49  Am.  Dec.  376],  the  court 
declares  * '  the  process  in  such  case,  and  everything  done  under  it, 
null  and  void."    So  that  a  purchaser  at  the  sheriff's  sale  acquires 
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Ao  title  thereby.  If,  then,  the  process  so  directed  is  mill  and  void, 
it  follows,  as  a  necessary  consequence,  that  the  officer  is  under  no 
obligation  to  take  notice  of  it,  and  can  legally  do  no  official  act 
under  it;  he  can  technically  make  no  return  upon  it.  The  pen- 
alty imposed  by  the  act  of  assembly,  and  which  is  sought  to  be 
enforced  here«  is  imposed  as  a  penally  for  the  neglect  of  official 
duly,  and  has  not  been  incurred  by  the  defendant  Jones  in  this 
case.  The  facts  in  this  case  are  admitted  by  the  plaintiff  upon 
his  motion  for  judgment  upon  the  scire  facias;  and  it  was  sub- 
mitted to  the  court  whether,  upon  them,  he  was  entitled  to  such 
judgment.  We  are  of  opinion  he  is  not. 
Judgment  accordingly. 

Process  whbn  Sheriff  is  Party,  plaintiff  or  defendant,  should  at  the 
common  law  be  issued  to  the  coroner  in  all  cases;  and  if  in  such  cases  it  be 
Issued  to  the  sheriff  it  will  be  set  aside  as  irregular  upon  the  application  of 
the  other  party  to  the  court  whence  it  issued:  Collais  v.  McLeod,  49  Am. 
Dec.  376.  See  also,  to  the  same  point,  Adams  v.  Wiscasaet  Bankj  10  Id.  88; 
Putnam  ▼.  Man,  20  Id.  686.  The  principal  case  was  cited  and  affirmed  in 
Heileg  v.  Lemley,  74  N.  C.  250. 


MoAuLAT   V.   BniKHEAD. 

[18  Ibxdbll'b  Law,  28.] 

EviDSNCB  OF  Character  of  Plaintiff  and  his  family  and  the  pecuniary 
circumstances  of  the  defendant  is  admissible  in  action  for  damages  in 
cases  of  seduction. 

EXEMFLART  DaICAOBS  VAT  BE  ALLOWED  IN  ACTION   FOR  SeDUOTIOV. 

?ONSENT  OF  Party  Seduced  does  not  bar  the  right  of  the  parent  in  bring- 
ing damages  for  seduction  by  loss  of  service,  nor  will  it  serve  to  mitigatt 
the  offense  of  the  seducer. 

Oasb.    The  facts  are  stated  in  the  opinion. 
D.  Beidy  for  the  plaintiff. 
Strange,  for  the  defendant. 

By  Court,  Peabson,  J.  The  gravamen  of  the  action  is,  that 
the  defendant  had  connection  with  the  plaintiff's  daughter,  who 
was  sixteen  years  of  age,  and  a  member  of  his  household,  and  in 
contemplation  of  law,  his  serrant;  whereby  she  became  preg- 
nant, and  was  delivered  of  a  child,  by  reason  of  which  he  lost 
her  services.  The  plaintiff,  having  proven  these  allegations, 
made  out  his  case,  and  was  entitled  to  damages  to  some  amount. 

Whatever  bearing  the  forward  and  indelicate  conduct  of  the 
plaintiff's  daughter  ought  to  have  had  on  the  question  of  dam- 
ages, it  certainly  had  none  on  the  question  of  his  right  of  action. 
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In  respect  to  him,  she  had  no  right  to  consent,  and  her  act  in 
assenting  to,  or  event  procuring,  the  criminal  connection  was  a 
nullity;  so  the  defendant  must  stand  as  a  wrong-doer,  from 
whose  act  the  plaintiff  has  suffered  damage.  There  is  damnum 
et  iiijuria. 

This  is  a  full  answer  to  the  defendant's  exceptions  to  the 
charge.  The  exceptions  to  the  evidence  relate  to  the  question 
of  damages.  If,  in  this  action,  the  plaintiff  is  confined  to  the 
damage  suffered  by  the  loss  of  service,  it  is  clear  that  the  charac- 
ter of  the  plaintiff  and  his  family,  and  the  pecuniary  "  circum- 
stances" of  the  defendant,  are  not  relevant  to  the  injury,  and 
the  exception  of  the  defendant  to  the  evidence  is  well  founded. 
But  if  the  plaintiff  has  a  right  to  ask  for,  not  merely  the  damage 
Buffered  by  the  loss  of  service,  but  for  such  an  amount  as  will 
be  a  fit  compensation  (as  far  as  dollars  and  cents  can  atone  for 
it)  for  a  parent's  injury  and  a  deserved  punishment  for  a  breach 
of  social  duty,  then  it  is  equally  clear  that  the  character  of  the 
plaintiff  and  his  family  and  the  pecuniary  "  circumstances"  of 
the  defendant  are  relevant,  and  that  his  honor  did  not  err  in 
allowing  these  facts  to  be  put  into  the  possession  of  the  jury. 

That  exemplary  damages  can  be  given  in  an  action  of  this 
kind,  is  not  an  open  question.  An  attempt  was  made  in  Oil- 
recUh  v.  AUen,  10  Ired.  L.  67,  to  open  the  question  in  an  action 
of  slander,  but  the  court  hold  that  the  matter  is  settled,  and 
observe,  "it  is  fortunate,  that  while  juries  endeavor  to  give 
ample  compensation  for  the  injury  actually  sustained,  they  are 
allowed  such  full  discretion  as  to  make  verdicts  to  deter  others 
from  flagrant  violations  of  social  duty."  To  enable  juries  prop- 
erly to  exercise  this  discretion,  it  is  necessary  to  put  them  in 
possession  of  all  the  facts  and  circumstances  connected  with  the 
parties  as  well  as  the  act.  If  the  plaintiff  and  his  family  are 
respectable — ^that  is,  have  a  good  general  character — the  jury 
should  know  it,  so  as  to  enable  them  to  judge  of  the  degree  of 
suffering  and  agony  inflicted  on  them;  and  if,  on  the  con- 
trary, he  is  debased,  and  has,  by  his  conduct,  exposed  himself 
to  the  injury,  the  defendant,  in  mitigation  of  damages,  is  at 
liberty  to  prove  it.  So,  if  the  defendant,  besides  violating  the 
ordinary  social  relation,  has  violated  the  more  intimate  relation 
of  a  boarder,  or  a  teacher,  or  a  physician,  the  jury  should  know 
it,  so  as  to  apportion  the  punishment.  And  for  the  same  reason, 
they  should  know  his  "pecuniary  circumstances."  A  thousand 
dollars  may  be  a  less  punishment  to  one  man  than  a  hundred 
dollars  to  another. 
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It  was  eaid,  in  the  argument,  that  eyidence  of  general  charac- 
ter is  not  admissible,  except  in  such  actions  as  put  character  in 
issue;  and  consequently,  such  evidence  could  only  be  receiyed 
in  actions  of  slander.  The  expression  is  used  in  several  of  the 
text-books,  but  it  is  ill  conceived  and  inaccurate.  Character  is 
not  jiut  in  issue  in  an  action  of  slander,  under  the  general  issue. 
The  speaking  of  the  words  is  put  in  issue  under  the  plea  of  jus- 
tification. If  the  words  import  a  particular  charge,  the  specifio 
offense  only  is  put  in  issue:  Sharpey.  Stephenson^  12  Ired.  L. 
348.  If  the  words  are  general,  only  a  specific  offense,  of  the 
kind  embraced  under  the  general  charge,  is  put  in  issue:  Snow 
V.  Witcher,  9  Id.  846. 

Character  is  not  brought  into  the  question,  except  upon  the 
inquiry  as  to  damages.  Evidence  of  general  character  is  not 
admissible,  except  in  those  actions  where  the  jury  may,  in  its 
discretion,  give  exemplary  damages.  In  such  actions,  upon  the 
inquiry  as  to  damages,  for  the  purpose  of  regulating  the  discre- 
tion of  juries,  they  should  be  put  into  possession  of  all  the  cir- 
cumstances connected  with  the  grievance.  Thus,  the  general 
character  and  conduct  of  the  plaintiff  and  his  family,  and  the 
pecuniary  circumstances  of  the  defendant,  are  relevant,  and  may 
be  brought  into  the  question  by  either  party. 

Judgment  afSrmed. 

Seduction,  when  Evidemcb  of  Pecuniart  Condition  of  Pabtiss  will 
BE  Admissible  on  Question  of  Damages.— The  pncuniary  ability  of  the  de- 
fendant in  an  action  for  seduction  is  peculiarly  the  proper  subject  of  inquiry. 
If  the  jury  are  permitted  to  awe  others,  by  way  of  example,  and  to  pun- 
ish the  defendant,  liis  wealth  and  standing  in  society  will,  in  a  considerable 
degree,  determine  the  amount  of  damages.  A  verdict  which,  as  against  one 
individual,  would  be  sufficient  for  all  purposes,  would,  as  against  another,  be 
scarcely  felt,  by  reason  of  the  difference  in  their  ability  to  respond  in  dam* 
ages.  The  court,  therefore,  decided  correctly  in  admitting  the  evidence  in 
relation  to  the  pecuniary  ability  of  the  defendant:  Grctble  v.  Margrcwe,  38 
Am.  Dec.  90,  and  cases  cited  in  the  note  thereto. 

When  Evidence  as  to  Chabacteb  and  Social  Position  of  Plaintiff's 
Familt  is  Admissible:  See  cases  cited  in  the  note  to  Weewer  v.  Bacheri,  44 
Am.  Dec.  159. 

Effect  of  (Consent  of  Pabty  Seduced  in  Babking  Paksnt's  Right  to 
Recover:  See  Weaver  v.  Bachert,  supra.  In  Beed  v.  WilUafM,  5  Sneed,  5d0, 
the  court  held  that  in  an  action  by  a  father  for  the  seduction  of  his  daughter 
it  was  not  necessary  to  prove  that  the  defendant  used  any  artifioes  or  false 
promises  to  accomplish  his  purpose.  If  the  seduction  was  accomplished, 
whether  by  deception  or  solicitation,  the  action  could  be  maintained. 

The  pbincipal  case  was  cited  and  approved  in  Pendleton  v.  Dams,  I 
Jones,  98,  and  Sample  v.  Wynn,  Busb.  319,  in  regard  to  the  right  of  the  jury 
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being  permitted  to  allow  exemplary  damages,  and  that  in  order  to  do  ao  ta* 
telUgently  they  ahould  be  informed  of  all  the  drcnmstances  of  the  parties  aa 
well  aa  the  actb 


Richardson  v.  Stbono. 

[13  Ibbocll'b  Law,  106.] 
Contracts  Madb  with  Lunatics  are  not  all  absolutely  void. 
OoNTRACTS  Madb  with  Lunatics  pobNecessabibs  or  things  suitable  to  their 

condition  or  habits  of  life  will  be  sustained. 
Skbyices  of  Kursk  or  Guard  to  Cars  for  or  Protxot  Lunatio  from  a 
propensity  to  injure  himself  or  his  property  will  be  deemed  necessaries, 
and  an  action  will  lie  against  the  lunatic  to  recover  a  qwaUtan  meruit, 
although  the  nurse  or  guard  was  not  employed  by  him. 

Assumpsit  for  services  rendered  by  the  plaintiff.  Defendant 
became  insane,  and  developed  a  tendency  to  injure  himself  an<l 
destroy  his  property.  His  relatives  employed  plaintiff  to  act  as 
nurse  and  guard  for  him.  Defendant  afterwards  recovered,  and 
plaintiff  demanded  payment  for  services  rendered.  The  former  , 
objected,  on  the  ground  that  being  non  compos  mentis  at  the  time 
the  services  were  performed,  no  promise  could  be  implied. 
Plaintiff  brought  his  action  and  recovered  judgment,  and  de* 
fendant  appealed. 

Saunders,  for  the  plaintiff. 

J,  H,  Bryan  and  Busbee,  for  the  defendant. 

By  Court,  Ruffik,  C.  J.  The  contracts  of  a  lunatic  are  not 
all  absolutely  void;  but  it  is  held  that  contracts  fairly  made  with 
them  for  necessaries  or  things  suitable  to  their  condition  or  habits 
of  life  are  to  be  sustained.  The  leading  case  on  the  subject,  in 
England,  is  that  of  Baxter  v.  Earl  of  Portsmouihy  5  Bam.  &  Cress. 
170;  and  in  TaUy  v.  Tally,  2  Dev.  &  B.  Eq.  385  [34  Am.  Dec.  407], 
the  same  opinion  was  expressed  by  this  court.  There  is,  there- 
fore, no  absurdity  in  the  case  of  lunatics,  more  than  in  that  of 
infants,  in  implying  a  request  to  one  rendering  necessary  services 
or  supplying  necessary  articles,  and  implying  also  a  promise  to 
pay  for  them.  Indeed,  with  whatever  propriety  the  ancient 
maxim,  that  no  one  ought  to  be  allowed  to  stultify  himself,  is 
denied  in  modem  law,  its  application  in  cases  of  this  kind  seems 
to  be  entirely  just.  The  urgency  of  the  case  demands  instant 
help,  and  leaves  no  opportunity  for  a  previous  application  to  a 
court  having  the  ordering  of  the  estates  to  fix  an  allowance; 
and  in  such  an  instance  as  this,  in  which,  as  far  as  is  seen,  there 
was  a  recovery  before  a  commission  issued,  there  could  be  no 
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subsequent  allowance,  however  assiduous  and  effective  the  at- 
tentions to  the  party  might  have  been.  Therefore  there  is  no 
middle  ground  between  leaving  an  unhappy  person  thus  a£3icted 
destitute  of  those  services  and  things  indispensable  to  his  proper 
restraint  and  recovery,  or,  however  rich,  dependent  for  them  on 
gratuitous  benevolence  on  the  one  hand,  or,  on  the  other,  of 
implying  a  promise  to  pay  for  them  what  they  may  reasonably 
be  worth.  It  is  as  if  a  physician  administered  to  a  man  de- 
prived of  his  senses  by  a  dangerous  blow,  when  the  loss  of  life 
might  result  from  delay.  He  would  certainly  be  bound  to  make 
reasonable  remuneration,  though  incapable  at  the  moment  of 
making  an  actual  request.  The  reason  extends  to  medical  serv- 
ices to  a  madman,  and  to  those  of  a  nurse  for  him,  or  of  a  guard 
to  protect  him  from  a  propensity  to  destroy  himself  or  his  prop- 
erty. In  the  case  before  the  court,  the  plaintiff  acted  at  the 
instance  of  the  defendant's  medical  adviser  and  his  nearest 
friend  and  relative,  not  insisting,  however  disagreeable  the  duty, 
on  any  stipulation  for  high  wages,  but  content  with  a  quantum 
meruit.    His  conduct  was,  therefore,  as  fair  as  it  could  be. 

Upon  the  other  point  there  is  no  doubt.  What  the  plaintiff 
did  certainly  falls  within  the  class  of  necessaries,  as  defined  in 
the  law. 

Judgment  afiGumed. 

Insane  Pkbsons,  Ijabilitt  ov,  upon  Gontbacts:  See  Tcdfy  t.  TaOy^ 
d4  Am.  Dec.  410;  Benadl  v.  Chancellor,  Id.  561;  WaU  v.  ffiU,  36  Id.  578; 
AUls  V.  Billings,  39  Id.  744;  Rogers  v.  Walker,  47  Id.  470.  Insane  person  ia 
liable  for  goods  innocently  furnished  him  on  his  order,  if  no  undae  advantage 
or  fraud  on  him  is  shown:  BedU  ▼.  See,  49  Id.  573.  In  Shidmore  v.  Romaine, 
2  Bradf.  122,  it  was  held  that  a  lunatic  was  liable  for  necessaries  furnished, 
suitable  for  a  person  in  his  circumstances  and  condition,  unless  some  unfair 
advantage  had  been  taken  of  him.  See  also  Ex  parte  Northington,  1  Ala.  SeL 
Gas.  400;  Pearl  v.  McDowell,  20  Am.  Dec.  199. 

The  principal  oasb  was  cited  and  followed  in  Hyman  v.  Cain,  3  Jones 
L.  Ill;  Freeman  v.  Bridger,  4  Id.  1;  Pool  v.  Everton,  5  Id.  241;  Surles  y* 
Fipkm,  60  K.  C,  513. 


March  v.  Leckie. 

[13  Ibedell'b  Law,  172.] 

In  Action  op  Detintte  it  is  necessary  that  the  articles  sought  to  be  reoov 
ered  should  be  capable  of  such  a  description  as  will  identify  them  and 
point  them  out  as  the  identical  articles  sued  for. 

DiacKipnoN  in  Wbit  of  Detinue  of  '* a  set  of  turner's  tools"  is  too  in- 
definite to  warrant  a  recovery,  but  if  the  words  ''as  the  tools  formerly 
owned  by  one,"  etc,  be  added  in  the  declaration,  the  description  will 
then  be  sulficient  to  admit  of  identification. 
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Detinits.    The  facts  are  stated  in  the  opinion. 
No  counsel  for  either  party  present. 

By  Court,  Nash,  J.  This  is  an  action  of  detinue  for  a  set  of 
turner's  tools.  Both  parties  claimed  under  one  Epperson.  The 
bill  of  sale  to  the  plaintiff  was  assailed  by  the  defendant,  upon 
the  ground  that  it  was  obtained  by  duress.  His  honor's  charge 
upon  this  point  has  not  been  complained  of  in  the  argument 
here,  and  it  certainly  was  correct.  The  defense  before  us  has 
been  placed  upon  an  objection  appearing  on  the  face  of  the  rec- 
ord. It  is,  that  the  articles  sued  for  ore  not  sufficiently  set  forth 
in  the  writ.  The  court  charged,  that  all  the  witnesses  spoke  of 
them  as  the  tools  once  owned  by  Burket,  and  then  in  the  defend- 
ant's possession,  and  that  they  were  sufficiently  identi£ed  by  the 
.proofs.  A  verdict  and  judgment  were  rendered  for  the  plaintiff, 
4ind  the  defendant  appealed. 

If  the  case  rested  on  the  description  of  the  tools  in  the  writ, 
we  should  be  at  a  loss  how  to  decide  the  question ;  but  we  are 
relieved  from  that  difficulty  by  the  declaration,  which  sufficiently 
supplies  any  deficiency  that  may  exist  in  it.  In  that  the  tools 
are  described,  as  stated  in  the  evidence,  '*  as  the  tools  formerly 
owned  by  one  Burket."  In  the  action  of  detinue,  more  cer- 
tainty is  required  in  setting  forth  the  property  demanded  than 
in  an  action  of  trover,  for  the  reason  that,  in  the  latter  action, 
the  plaintiff  recovers,  not  the  thing  converted,  but  damages  for 
the  conversion;  whereas,  the  object  in  the  former  is  to  recover 
the  thing  itself.  It  is  necessary,  therefore,  that  the  thing  de- 
tained should  be  capable  of  being  specifically  identified,  or 
clearly  distinguishable  from  the  otuer  property.  Hence,  it  will 
not  lie  simply  for  money,  though  the  amount  be  specified,  nor 
for  so  much  com,  because,  under  such  descriptions,  these  things 
have  no  mark  or  quality  whereby  they  can  be  distinguished  or 
known  from  any  money  or  com,  whereby  the  sheriff  may  be 
guided  in  delivering  them  to  the  plaintiff.  But  if  the  money  or 
com  is  described,  as  set  apart  by  itself,  so  as  to  be  identified  as 
the  particular  article  sued  for — as  being  in  a  box  or  bag — detinue 
will  He:  Co.  Lit.  286;  Banks  v.  Whetston,  Cro.  Eliz.  457, 
Their  being  in  a  box  or  bag  is  a  sufficient  description,  without 
Any  description  of  the  box  or  bag;  their  being  in  such  position, 
set  apart  from  like  articles,  will  carry  with  it  the  requisite  cer- 
tainty. So  detinue  will  lie  for  deeds,  or  other  writings,  if  the 
plaintiff  can  describe  them,  though  the  date  be  not  mentioned: 
Bull.  N.  P.  50;  Bao.  Abr.,  tit.  Detinue.    It  is  not  neoessaiji 
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therefore,  that  the  articles  sued  for  should  be  minutely  described 
in  every  particular,  but  they  miist  be  capable  of  such  a  descrip- 
tion as  will  identify  them,  and  point  them  out  as  the  identical 
articles  sued  for.  In  this  case  the  declaration,  which  is  accord- 
ing to  the  testimony,  describes  the  tools  as  being  the  same 
formerly  owned  by  one  Burket.  This  description  we  think 
•sufficient  to  distinguish  them  from  any  other  set  of  turner's 
tools  in  the  possession  of  the  defendant,  as  much  as  saying  they 
were  in  a  box,  without  describing  the  box. 

We  see  no  error  in  the  judge's  charge,  or  deficiency  in  the 
record. 

Judgment  affirmed. 

DsninrB,  Action  of,  wmor  It  will  Lie. — An  action  of  detinue  may  be 
tnoaght  wherever  chattels  are  wrongfully  detained,  without  regard  to  the 
manner  in  which  the  poeaession  was  originally  acquired:  Pehree  ▼.  HiUj  33 
Am.  Dec.  306.  Plaintiff,  to  maintain  the  action  of  detinue,  must  have  the 
right  of  property  in  himself,  and  the  immediate  right  of  possession.  The 
wrongful  detainer,  and  not  the  original  taking,  is  the  gist  of  the  action:  Md- 
ton  Y.  McDonald,  22  Id.  437.  Detinue  lies  to  recover  a  note  evidencing  a 
debt  to  which  plaintiff  has  a  right  of  property  and  the  immediate  right  of 
possession,  no  matter  how  defendant  obtained  possession  thereof:  Lewit  v. 
Hoover,  19  Id.  120.  And  detinue  may  be  maintained  against  a  person  who 
has  parted  with  the  possession  of  the  property  sued  for  before  demand  and 
.action  brought:  JIaUy  v.  Bowan,26  Id.  268;  S.  C,  5  Yerg.  301;  Kershaw  v. 
BayHn,  1  Brev.  301;  Woodruff  v.  Beniley,  1  Hempst.  111.  Detinue  will  lie 
for  a  deed,  note,  or  any  other  muniment  of  title  or  document  of  debt,  if  the 
plaintiff  has  the  property,  a  right  to  the  inmiediate  possession,  and  it  can  be 
identified:  LewU  v.  Hoover,  ntpra.  It  will  also  lie  by  the  trustees  and  dea- 
•cons  of  a  religious  body  to  recover  a  deed  which  they  had  deposited  with  the 
•defendant,  and  which  he  refused  to  deliver:  Stoker  v.  Yerby,  11  Ala.  322.  It 
can  be  maintained  to  recover  personal  property  in  specie  where  the  property 
oame  rightfully  into  the  defendant's  possession  but  has  been  wrongfully  de* 
tained:  Dame  v.  Dame,  43  N.  H.  37. 

Dbclabation  ok  Complaikt,  What  must  bb  Statbd  in,  to  Ebtitlb 
Plaizttot  to  Reoovek. — In  replevin  in  the  detinuU,  which  is  now  the  usual 
lorm,  the  declaration  need  not  state  the  value  of  the  goods:  Britten  v.  Morse,  6 
Bbickl  469;  Haynes  v.  CnUd^fidd,  7  Ala.  189.  It  is  sufBcient  to  declare  in 
-detinue  for  a  negro  woman  by  name,  without  stating  her  complexion,  age,  etc. ; 
or  for  a  oow,  without  describing  her  color,  etc. ;  or  for  a  certain  number  of 
knives  and  forks,  without  a  particular  description:  Haynts  v.  Crutcl^/ield, 
supra.  In  detinue  for  a  pistol,  the  words,  "a  six-barreled  pistol,  called  a 
4Bix -shooter  or  revolver,"  are  a  sufficient  descripticn  of  the  property:  Wright 
V.  Jfoss,  2  O.  Greene,  266.  To  maintain  the  action,  the  plaintiff  must  show  that 
he  is  entitled  to  the  entire  property,  either  general  or  special,  in  the  thing 
«ued  for.  If  others  not  joined  are  interested  with  him,  he  can  not  rsoovers 
Price  Y.  TcMey,  18  Ala.  21;  Parsons  t.  Bojfd,  20  Id.  112;  Price  t.  hrad,  Z 
Bibb,  516;  Kent  v.  Armktead,  4  Miinf.  72;  i>iiiiii  v.  Okoate.  4  Tex.  14b 
AK.  Dbo.  Vol..  LT-M 
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Abnold  v.  Arnold, 

[18  lmwimu,'»  Law,  174.] 
EZBOinOB  MAT   lUCXDXATKLT,   17F0V  DX4TH    OF   TlBTA«OB»   TaKI  FOOOBI 

aov  of  the  effiBott  and  bring  soiti. 
Skatuti  of  LnoTATioini  Bmhicb  to  Buir  AOAonr  BzaoDtOB  when  h* 

asBomes  control  of  the  eflfoote  of  the  estate. 
Statute  of  Limitations  is  Svspbnbid  while  Mehtal  Ihgapaoitt  LAsrrat 

bat  when  that  inoapadty  is  remored,  either  by  reooyery  or  death,  the  role 

is  different. 

DBTnitTB  for  a  slave.  S.  Arnold  owned  a  slave,  which  he 
deeded  by  gift  to  a  son,  with  reservation  for  the  life  of  the  do- 
nor's wife.  Donee  died  in  1843,  never  having  had  the  slave  in 
possession.  Upon  the  death  of  the  donor,  in  1844,  defendant, 
donee's  wife,  took  the  slave  into  her  possession  and  kept  her. 
Plaintiff  qualified  as  executor  of  the  donor's  estate  in  1847. 
The  will  was  made  in  1838,  and  showed  that  testator  had  be- 
queathed the  slave  to  his  wife  for  life,  and  afterwards  to  his  two 
sons.  The  wife  died  in  1846,  two  years  after  the  slave  was 
taken  into  defendant's  possession,  the  will  was  proved  in  1847, 
and  this  action  begun  a  year  later.  Plaintiff  claimed  that  the 
donor  was  of  unsound  mind  at  the  time  of  making  the  gift,  and 
the  defense  introduced  evidence  showing  that  he  was  of  sound 
mind,  and  had  the  capacity  to  make  a  deed,  and  claimed  that 
the  adverse  possession  would  be  a  bar  to  plaintiff's  recovery. 
Under  the  instructions  given  by  the  court,  the  juiy  awarded  a 
verdict  for  the  plaintiff,  and  defendant  appealed. 

Strange^  MendenhaU^  and  KeUy^  for  the  plaintifll 
D.  Beed  and  W,  Wvnslow,  for  the  defendant. 

By  Court,  Bxjitin,  0.  J.  The  principle  of  the  instruction  is, 
that  an  executor  gets  no  properiy  in  his  testator's  goods,  and 
can  not  take  them,  nor  sue  for  them,  before  getting  letters 
testamentary.  But  the  court  understands  the  law  to  be  settled  to 
the  contrary.  Although  in  a  case  of  intestacy,  a  person,  though 
entitled  to  the  administration,  can  not  intermeddle  in  the  goods 
before  taking  administration,  except  for  special  purposes  allowed 
by  statute,  yet  the  writers  on  the  law  of  executors  agree  in  stating 
that  an  executor  may,  immediately  upon  the  death  of  the  testator, 
take  possession  of  his  effects,  and  bring  suits,  though  he  can  not 
declare  before  probate,  for  the  technical  reason  that  he  must 
make  profert  of  his  letters.  And  that  position  is  sustained  by 
ancient  and  undisputed  judicial  opinions.    In  OrayabrodkT*  Fox, 
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1  Plow.  280,  Dyer  cites  a  case  in  which  an  executor,  bef on*  pro- 
bate, commanded  A.  to  take  certain  goods  of  the  testator  outz 
of  the  possession  of  B. ;  and  afterwards  the  executor  was  allowed 
to  refuse  to  administer,  and  administration  was  granted  to  B. ;. 
and  he  then  brought  trespass  against  A.  for  the  taking,  and  ii» 
was  held,  that  the  justification,  by  the  command  of  the  executor^ 
was  good.     And  he  lays  it  down  as  clear  law,  that  execuiorsu^ 
are  not  called  executors,  in  respect  only  that  they  actualljr  exe- 
cute, but  in  respect  that  they  may  execute;  for  the  death  of  th»- 
testator  makes  the  testament,  and  by  his  death,  the  property  oM 
the  goods,  which  was  in  him,  is  cast  upon  and  vested  in  the^ 
executor,  who  may,  therefore,  before  probate,  take  the  goodau 
and  dispose  of  them;  and  he  says  further,  that  for  that  reason^ 
if  any  one  take  the  goods  before  the  executor  seizes  them,  bar 
shall  have  trespass  or  replevin  against  him,  before  probate.     In* 
Wankford  v.  Wankford,  1  Salk.  299,  Lord  Holt  repeated  the  sam^ 
doctrine,  that,  before  probate,  an  executor  may  seize  the  goods.. 
As  the  plaintiff,  then,  might,  as  the  owner  of  the  slave,  hav^ 
had  redress,  by  taking  her  at  any  time  after  the  death  of  thot- 
father,  or  by  bringing  suit  for  her,  the  adverse  possessiou  of  thar 
defendant  for  more  than  three  years  after  the  plaintiff's  righk 
accrued  and  action  arose  bars  him.     An  argiunent  might,  per- 
haps, have  been  made  against  the  truth  of  this  position  ii^ 
our  law,  founded  on  the  prohibition  in  the  act  of  1715,  c.  10^ 
sec.  4,  under  a  penalty  of  fifty  pounds  of  any  persons  entering 
upon  the  administration  of  any  deceased  person's  estate  unti^ 
obtaining  administration  or  letters  testamentary.     But  whateveK'^ 
influence  that  provision  might  once  have  had,  it  can  not  hava^ 
now;  because,  in  the  revision  of  1836,  the  legislature,  seeing  the- 
frequent  convenience,  and  indeed  the  occasional  necessity,  for^ 
the  executors  doing  some  things  before  there  was  time  to  prove- 
the  will,  modified  the  provision,  by  confining  it  to  the  adminis- 
tration of  an  intestate's  estate,  before  obtaining  letters  of  admin- 
istration: B.  S.,  c.  46,  sec.  8.     It  is  true,  also,  that  it  is  held) 
with  us,  that  where  two  or  more  executors  are  appointed,  thosetr 
only  who  qualify  need  join  in  an  action  as  plaintiffs.     But  thate 
does  not  affect  the  rights  of  all  the  executors,  until  one  shalfi 
prove  the  will;  and  when  he  does  so,  then,  of  course,  he  i» 
executor  by  relation  from  the  beginning,  to  the  exclusion  of  tho- 
others,  until  they  also  qualify.     So  there  was  no  incapacity  ins. 
the  plaintiff  to  assert  his  title  to  the  slave,  and  consequently^ 
he  is  now  barred. 
But  it  was  further  contended  at  the  bar.  that  the  defeBdanf* 
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poBsesaioii  was  not  adverse,  but  ihat,  upon  the  hypothesiB  in  the 
instruction  of  the  donor's  incapacity,  which  the  verdict  affirms, 
the  deed  was  void,  and  the  defendant  held  as  bailee,  as  if  the 
gift  had  been  oral  from  the  parent  to  the  child.  Where  an  oral 
gift  of  a  slave  is  made  to  a  child,  it  may  or  may  not,  according 
to  an  express  provision  of  the  act  of  1806,  be  an  advancement, 
at  the  election  of  the  parent,  at  any  time  during  his  life,  and 
therefore  of  necessity  the  relation  between  them,  during  that 
period,  is  that  of  bailor  and  bailee,  unless  it  be  terminated  by  a 
demand  and  refusal,  in  which  last  case  the  possession  of  the 
donee  becomes  adverse;  that  is,  he  does  not,  thenceforward, 
hold  for  the  donor  upon  his  title,  but  for  himself,  upon  a  claim 
of  title  in  himself.  But  when  one,  whether  a  child  or  a  stranger, 
takes  possession  of  goods  under  a  conveyance,  which  is  proper 
in  form  to  pass  the  title  absolutely,  it  is  clear  that  his  posses- 
sion is  not  subsidiary  to  a  title,  real  or  supposed,  in  the  maker 
of  the  conveyance,  but  purports  to  be  the  exclusive  possession 
of  the  party  himself,  as  the  owner,  and  consequently  it  is  ad- 
verse to  the  former  owner,  as  to  the  rest  of  the  world.  It  is 
true  the  non  compos  donor  or  vendor  is  not  barred  by  such  a 
possession.  But  that  is  not  because  of  the  character  of  the  pos- 
session, but  of  the  party's  incapacity.  For,  admitting  the  pos- 
session to  be  adverse,  the  operation  of  the  statute  of  limitations 
is  suspended  while  the  incapacity  exists.  In  fact,  however,  it  is 
on  a  claim  of  right,  and  it  is  adverse,  and,  therefore,  upon  the 
non  compo8  becoming  of  sound  memory,  or  upon  his  death,  leav- 
ing an  executor,  the  time  begins  to  run,  and  an  action  must  be 
brought  within  the  limited  time  from  that  event.  If  it  were  not 
so,  there  would  be  no  bar  from  any  length  of  time  when  a 
vendor,  though  without  the  knowledge  of  the  vendee,  happened 
to  be  under  mental  infirmity  at  the  making  of  the  contracL 
Judgment  reversed,  and  venire  de  novo. 


Powms  OF  BxBCUToa. — ^The  powen  of  the  executor  in  moet  of  the  statei 
of  the  Union  are  regulated  by  statute,  yet  the  interest  of  the  estate  will  al- 
most always  require  many  aots  to  be  done  before  an  executor  can  qualify. 
Without  defining  any  particular  cases,  the  law,  in  many  instances,  has  wisely 
provided  that  the  powers  of  an  executor  before  probate  shaU  not  be  entirely 
restricted.  The  confidence  reposed  in  him  by  the  testator,  his  acceptance  of 
the  trust,  and  the  neoessity  of  the  case  require  that  he  have  power  to  do  what- 
ever he  might  have  done  at  common  law.  As  he  may  become  complete 
*xccutor  by  giving  bond  and  security,  the  law  so  far  regards  him  as  exeontov 
as  to  consider  his  acts  valid  for  the  present,  and  they  become  inevooably  so 
provided  he  shaU  perfect  his  character  as  executor  by  a  subaeqaent  qualifi- 
eatiun.    Bat  if  he  refuses  or  fails  thus  to  qualify,  he  is  considered  as  having 
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altogether  lefoBed  the  trust  oommitted  to  him,  and  this  reiTlsal  reUttes  to  the 
death  of  the  testator.  As  to  him,  the  will  is  considered  as  having  never  been 
made;  and  thos  the  only  foundation  of  his  authority  being  done  away,  all 
his  aets  are  invalidated.  From  this  it  will  be  seen  that  executors  in  the  first 
instance  derive  their  powers  from  the  wills  of  their  testators  respectively;  yet 
their  powers  are  not  consummated  until  the  requisitions  of  the  statute  are 
complied  with  and  fully  performed.  In  treating,  then,  upon  the  title  and 
powers  of  the  executor  before  probating  the  will,  it  will  be  found  that  as 
they  are  so  intimately  connected  or  blended  that  when  the  powers  have  been 
recognized,  it  can  reasonably  be  inferred  that  the  title  must  have  been  in  the 
executor  in  order  to  validate  the  same. 

Power  Ain>  Title  ov  Exeoutob  befobb  Will  is  Admittbd  to  Pro- 
bate.— Under  the  English  law  an  executor  could  do,  in  fact,  nearly  all  the 
acts  pertaining  to  his  office  before  proof  of  the  will  or  obtaining  letters  tes- 
tamentary, except  maintaining  and  defending  suits.  In  the  different  states 
of  the  Union  it  will  be  seen  that  the  power  of  the  executor  is  restricted  to 
those  acts  which  are  strictly  necessary  and  indispensable,  such  as  providing 
for  the  decent  burial  of  the  deceased,  the  preservation  of  the  property  of  the 
estate,  and  providing  for  the  comfortable  support  of  the  family,  until  the  will 
can  be  put  in  the  way  of  probate:  Williams  on  Ex.  256;  Redfield  on  Wills, 
20;  Schouler  on  Ex.,  sec.  104. 

Title  ov  Executor  before  Will  is  Admitted  to  Probate. — An  ex- 
ecutor derives  his  power  to  act  from  the  will.  It  follows,  then,  that  acts 
done  before  probate  are  valid  or  invalid  as  the  will  may  be  proved  or  not. 
If  the  will  IB  proved,  his  acts  are  to  be  regarded  as  valid:  Wood  v.  Nelson,  0 
B.  Mon.  604.  Upon  the  death  of  the  testator,  the  legal  title  to  the  personal 
property  vests  in  the  executor:  Johnson  v.  Conntcticul  Batik,  21  Conn.  156; 
Beeeher  v.  Buckingham,  18  Id.  120.  And  he  may  do  any  acts  before  probate 
which  do  not  require  him  to  make  profert  of  or  prove  the  will,  and  he  may 
be  sued  before  probate  of  the  will  as  executor  dejure:  Marcy  v.  Marcy,  32 
Id.  16. 

Powers  of  Executors  Oenerallt  before  Will  is  Admitted  to  Pro- 
bate.— ^An  executor  named  in  an  unprobated  will  is  executor  until  that  paper 
is  pronounced  invalid:  OUbert  v.  BartleU,  9  Bush,  54.  He  has  the  right  to 
direct  the  funeral  in  a  manner  suitable  to  the  estate  which  is  left,  and  defray- 
ing the  expenses  of  such  funeral  himself  or  out  of  the  decedent's  effects:  Beti" 
nett  V.  Ives,  30  Conn.  329;  Bacon  v.  Parker,  12  Id.  212;  Wagner  v.  Ryan,  19 
Mo.  196;  DensUr  v.  Edwards,  5  Ahi.  31;  OUbert  v.  BarOOt,  0  Bush,  64;  Per- 
Bns  V.  Ladd,  114  Mass.  420;  MorriU  v.  MorriU,  13  Me.  415;  Monroe  v. 
James,  4  Munf.  198;  Harrison  v.  Rowley,  4  Ves.  216;  Turner  v.  Child,  1  Dev. 
L.  25.  He  may  pay  a  small  item  of  the  expenses  of  the  last  illness:  Bacon 
V.  Parker,  12  Conn.  212;  Taylor  v.  Moore,  47  Id.  278;  Perhns  v.  Ladd,  114 
Mass.  420;  1  Williams  on  Ex.  262;  Shep.  Touch.  487.  He  may  make  an 
inventory  of  the  estate:  Williams  v.  Morehouse,  9  Conn.  470;  Monroe  v. 
James,  4  Munf.  198.  He  may  seize  and  take  into  his  hands  any  of  the  tes- 
tator's effects:  Kilkbrew  v.  Murphy,  3  Heisk.  546;  Bacon  v.  Parker,  suprtL 
Executor  before  probate  may  release  debts,  alien  goods,  commence  suits,  and 
do  almost  everything  else  which  he  might  do  after  probate  of  the  will:  Gordon 
V.  Woods,  4  Bibb,  476;  Mitchell  ▼.  Rice,  6  J.  J.  Marsh.  625.  He  may  assent 
to  a  legacy  before  probate:  Aleck  v.  Tevis,  4  Dana,  43.  He  may  provide 
necessaries  for  decedent's  children  or  family,  and  may  also  repair  the  houses 
4ir  tmildings  pertaining  to  the  estate,  and  may  feed  the  cattle:  Williams  on 
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Bx.  "992,  He  may  cBepoae  of  perishable  property:  Monroe  ▼.  Jame»,  4  MoitL 
194.  Be  nwy  sae  to  preTent  the  statute  of  liinitatioiis  from  nuuung:  Id.  Ho 
fmmf  mmintiiin  actions  before  probate  when  they  are  founded  on  his  aotoal 
fposseesion:  Tappan  ▼.  Tappan^  30  K.  H.  50;  Pond  ▼.  Mahepeacef  2  Met 
414;  Codfe  v.  Wallers,  6  Ark.  404. 

BO^^R  OV  EZBCUTOK  TO  BbINO  AND  MaIKTAIN  AonOHH  PESVIOUBLT  TO 

S^OBATB  OF  Will. — In  most  of  the  states  ezecators  do  not  possess  the 

gKiwer  to  bring  and  maintain  actions  until  they  have  been  appointed  by  the 

probate  court  and  have  given  the  required  security.    The  states  which  form 

sma  exception  to  the  above  adhere  to  the  rule  followed  to  a  great  extent  in 

S^land,  which  permits  the  executor  to  maintain  an  action  when  the  property 

€s  ia  his  possession;  and  in  some  instances  where  he  was  out  of  possession,  it 

'•waa  held  that  he  might  advance  in  an  action  as  far  as  that  step  where  the 

/3>rodtiction  of  the  probate  became  necessary,  and  it  would  be  sufficient  if  he 

•<obtained  the  probate  in  time  for  that  exigency:  WiUe  v.  Bieh,  2  Atk.  285; 

JSaston  V.  Carter,  5  Exch.  8;  MarUn  v.  IhdUr,  Comb.  871;  Wanlford  v. 

Wan^ford,  1  Salk.  302;  the  latter  case  being  a  standard  authority,  inas- 

knnuch  as  it  is  cited  in  nearly  every  case  where  this  question  is  involved. 

Jhmoomib  v.   Waiher,  Skin.  87t  affirmed  the  above  rule,  and  went  a  step 

'Portlier  by  stating  that  he  might  arrest  a  debtor  to  the  estate:  Rose  v.  Qreen^ 

t  Burr.  437;  Barnard  v.  Palmer,  1  Camp.  509.    He  may  also  take  out  a 

commission  of  bankruptcy  before  he  has  obtained  probate:  Ex  parte  Paddy, 

3  Biadd.  241;  Rogers  v.  James,  7  Taunt.  147.     He  may  be  sued  before  pro- 

^oA/b  of  the  will  as  executor  dejure  or  de  facto:  Douglas  v.  Forest,  4  Bing.  704 

'&  a  bill  may  be  filed  against  an  executor  before  probate,  by  a  residuary 

'leigatee  for  an  account  of  the  estate  and  efifects  of  the  testator,  and  to  have 

>^^tbe  assets  secured:  BlewiU  v.  BlewiU^  1  You.  541.     And  an  executor  may 

lie^on^peUed,  before  probate,  to  discover  the  personal  estate  of  the  testator, 

>  though  a  suit  be  .pending  respecting  the  validity  of  the  will:  Didwich  College 

'  V.  Johneon,  2  Yem.  49;  Phipps  v.  Steward,  1  Atk.  285.    An  executor  has 

\  power  to  enter  into  a  contract  with  an  attorney  previously  to  the  will  being 

juimitted  to  probate.    In  SeoU*s  Appeal,  9  Watts  &  S.   98,   it  was  held 

•itlwt  ^an  executor  is  entitled  to  a  credit  in  his  administration  account  for 

leesipaid  to  counsel  for  their  professional  services  in  establishing  the  validity 

vsf  the  will  and  the  bequests  therein  contained:  DeUrick's  Appeal,  2  Watts, 

"SSi;   Koppenhttfer  v.  Imoc,  7  Id.  170;  Mumper^s  Appeal,  3  Watts  &i  8. 

443;  Burr  v.  MdSwen,  I  Baldw.  154;  ShuUz  v.  Pidver,  3  Paige,  185;  Reid  v. 

Vemderkeijden,  5  Cow.  719;  Western  v.  Romaine,  1  Bradf.  37;  Noyee  v.  CkU- 

rdmCs  Aid  Society,  53  How.  10;  Matter  qfMace,  4  Kedf.  325;  Oilbert  ▼.  Bart^ 

^leO,  9  Bush,  49. 

PowKB,  TiTLB,  AND  LiABiLiTT  ov  ExsouTOK  DB  BON  ToKT. — Perhaps  in 
r-this  connection  it  would  not  be  deemed  amiss  to  show  what  some  of  the  pow- 
ers, titles,  and  lisMities  of  an  executor  de  son  tort  are.  **  There  are  many  acts 
<if  a  stranger  which  will  constitute  him  an  executor  de  ton  tort,  such  as  taking 
rpoesession  of  the  assets  and  converting  them  to  his  own  use,  paying  debts  or 
legacies,  commencing  actions,  releasing  debts,  etc.,  and  indeed  any  acts  done 
<which  belong  to  the  office  of  an  executor  and  furnish  evidence  to  creditors  of 
%is  being  sudu  And  yet  there  are  other  acts  equivocal  in  their  character, 
.and  s«ch  as  are  ordinarily  performed  by  an  executor,  which,  when  explained, 
.«s  they  may  always  be,  will  appear  to  be  mere  acts  of  kindness  and  charity 
and  such  as  will  not  subject  a  stranger  to  the  actions  of  creditors;  such  as 
'locking  up  and  preserving  the  goods,  ordering  the  funeral  obsequies,  making 
<«  schedule  of  assets,  feeding  the  cattle,  repairing  the  houses,  etc    All  thesa 
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and  perhaps  many  other  aota  may  be  neoesaary  for  the  oomfort  of  the  family 
uid  the  preeervation  of  the  estate  before  a  will  can  be  found  and  proved,  and 
before  administration  can  with  propriety  be  oommenoed:"  Charch,  J.»  in 
Baam  ▼.  Parker,  12  Conn.  212;  Gampbeil  ▼.  Shddon,  13  Pick.  8;  BewneU  ▼• 
/vM,  30  Conn.  329;  Mukr  ▼.  Trustees  qfthe  Orphan  ffouse^  3  Barb.  Ch.  477. 
iJpon  an  examination  of  the  many  cases  where  the  question  has  been  disoiissed^ 
it  will  be  seen  that  where  there  is  a  rightful  administrator,  or  the  interferenoe 
with  the  effects  of  the  deceased  has  been  made  under  claim  of  right,  or  with 
the  bona  fide  intention  of  preserving  the  goods  belonging  to  the  estate,  there 
vill  be  no  ground  to  charge  the  person  so  interfering  as  executor  de  eon  tori: 
O^ReOly  ▼.  Hendricks,  2  Smed.  &  M.  388;  Ne^U  v.  Taylor,  1  Bice,  296; 
MarriU  t.  MorriU,  13  Me.  415;  Hawkins  v.  Johnson,  4  Blackf.  21;  Chandler 
V.  Davidson,  6  Id.  367;  Foster  v.  NowUn,  4  Mo.  18.  Any  one  assuming  to 
dispose  of  the  effects  belonging  to  the  estate  of  a  person  deceased  may  be  held 
responsible  to  the  rightful  personal  representative,  in  tort,  or  for  a  conversion 
of  such  goods,  whether  such  representative  receive  his  appointment  before  or 
after  the  conversion:  Manwell  v.  Briggs,  17  Vt.  176;  and  in  several  instances 
the  party  so  intermeddling  was  subject  to  responsibility  as  an  executor  ds 
son  tort:  MitcheU  v.  Kirk,  3  Sneed,  319;  Ihnery  v.  Berry,  28  K.  H.  473;  Seo* 
viOe  V.  Post,  3  Edw.  Ch.  203;  White  v.  if  ami,  28  Me.  381;  Bellows  v. 
i^oodaU,  32  N.  U.  97;  HiU  v.  Henderson,  13  Smed.  k  M.  688;  Bailey  v. 
MiUer,  6  Ired.  444;  McMorine  v.  Storey,  34  Am.  Dec.  374;  SturdhKoU  v. 
Daois,  9  Ired.  365;  Stockton  v.  Wilson,  3  Pa.  St.  130;  Brown  v.  Leavitt,  26 
K.  H.  493;  Bellinger  v.  Ford,  21  Barb.  311;  Lee  v.  Chase,  68  Me.  432.  A 
purchase  of  an  executor  de  son  tort  conveys  no  better  title  than  thfkt  which 
the  vendor  poesessed:  Carpenter  v.  Going,  20  Ala.  587.  See  further  as  to  the 
subject  of  executors  de  son  tort.  Turner  v.  Child,  17  Am.  Dec.  656  and  note; 
Hophms  V.  Towns,  39  Id.  497;  BaUey  v.  MUler,  4A  Id.  47;  Ward  v.  BeoHl, 
Id.  478;  HvJbhle  v.  Fogartie,  45  Id.  775  and  notes. 


Simmons  v.  Hendbioes. 

[8  iBXDSLL'a  Equitt,  88.] 

CouBV  ov  £quitt  will  kot  Take  Jitbisdiction  Sucflt  to  ComaxuM 
DxED  OR  DivisK,  because  that  is  purely  a  legal  question. 

Whxn  Question  of  Construction  Incidentally  Arises  in  a  cause  in  a 
court  of  equity,  the  court  will  take  cognizance  of  the  same,  and  deter- 
mine it,  when  it  is  necessary  to  do  so  in  order  to  decide  the  cause. 

CoVBTs  ov  Equett  will  Assume  Jurisdiction  in  Cases  ov  Partition,  and 
if  in  the  exercise  of  that  jurisdiction  it  becomes  necessary  to  put  a  con- 
struction upon  a  devise  in  order  to  determine  the  case,  the  court  will 
do  so. 

Wrsbb  Devisee  Gives  Tract  ov  Land  to  be  Divided  between  two  per- 
•onSp  and  specifies  the  part  which  one  shall  have*  the  parfclsi  will  be 
treated  as  tenants  in  common. 

AfPXAL.    The  facts  are  stated  in  the  opinion. 
MmdenhaUt  for  the  plaintiff. 
No  counsel  for  the  defendant. 
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By  Coiirty  Pk&bsov,  J.  The  will  of  Tobias  Hendricks  oon- 
tains  this  clause:  '*1  will  and  bequeath  unto  mjson  Solomon 
eighty  acres  of  land,  the  place  on  which  he  lives,  getting  hia 
^complement  on  the  north  side.  I  will  and  bequeath  unto  my 
daughter  Mary  the  remainder  of  the  place,  on  which  my  son 
Solomon  lives/'  Mary  is  the  plaintiff,  together  with  her  hus- 
band, and  Alderd,  an  alleged  purchaser  under  them;  and  Sol- 
omon is  the  defendant.  The  bill  alleges  that  the  tract  contains 
about  one  hundred  and  thirty  acres;  and  the  defendant  refuses 
to  make  a  division  by  running  a  straight  line  across  the  tract, 
so  as  to  take  off  eighty  acres  for  him  on  the  north  side,  or  to 
make  one  any  other  way.  The  prayer  is  that  a  partition  may 
be  made  by  a  decree  of  this  court. 

A  demurrer  was  sustained  in  the  court  below.  In  this  there 
is  error. 

It  is  said  this  bill  is  an  application  to  a  court  of  equity  to 
put  a  construction  upon  a  devise;  which,  being  purely  a  legal 
question,  should  be  decided  in  an  action  of  ejectment,  and  a 
court  of  equity  has  no  jurisdiction. 

We  grant  that  a  court  of  equity  never  has  assumed  jurisdic- 
tion, simply  to  construe  a  devise,  for  it  is  in  the  nature  of  a  con- 
veyance. The  title  passes  directly  to  the  devisee.  In  this  it 
differs  from  a  will  of  personal  estate:  for  a  will  does  not  pass  a 
"  chattel"  directly  to  a  legatee,  but  mediately,  by  first  giving  it 
to  the  executor,  whose  assent  is  necessary  to  vest  the  legal  title. 
Hence,  there  is  a  trust,  or  something  in  the  nature  of  a  trusty 
and  upon  that  ground,  courts  of  common-law  jurisdiction  do 
not  give  a  remedy  for  legacies:  for  which  reason,  and  for  the 
further  reason  that  the  right  to  a  legacy  always  involves  a  mat- 
ter of  accoimt,  courts  of  equity  have  assumed  jurisdiction  to 
construe  wills  in  regard  to  personal  estate,  so  as  to  settle  the 
balances  and  establish  the  right  of  legatees.  A  devisee  has  a 
plain  legal  right,  and  can  by  an  action  of  ejectment  obtain  a 
construction  of  the  devise,  just  as  a  bargainee  can  do  in  refer- 
ence to  a  deed. 

But  courts  of  equity  have  always  taken  jurisdiction  in  cases 
of  partition,  and  if,  in  the  exercise  of  that  jurisdiction,  it 
becomes  necessary  incidentally  to  put  a  construction  upon  a 
devise,  there  is  no  reason,  when  the  court  is  constituted  like 
ours — that  is,  when  both  courts  are  held  by  the  same  judge — 
why  the  judge  sitting  in  a  court  of  equity  should  arrest  the  case, 
and  send  it  to  himself  sitting  in  a  court  of  common  law,  for 
the  purpose  of  obtaining  a  construction  of  the  devise.    This  is 
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eveiy-day  practice.  If  a  case  is  in  a  court  of  equity,  and  it  be- 
comes necessary,  in  order  to  the  decision,  to  say  whether  by  a 
proper  construction  '*  the  rule  in  Shellekfs  Ccae^**  for  instance, 
applies,  that  court  proceeds  to  determine  the  question  whether 
it  be  presented  by  a  deed  or  by  a  devise. 

The  amount  of  it  is  this:  A  court  of  equity  will  not  take  juris- 
diction simply  to  put  a  construction  on  a  deed  or  a  devise; 
because  that  is  a  pure  legal  question.  There  a  plain  remedy  at 
law,  and  such  an  assumption,  on  the  part  of  a  coiirt  of  equity, 
would  break  down  all  distinction  between  the  two  jurisdictions. 
But  where  a  case  is  properly  in  a  court  of  equity,  under  some  of 
its  known  and  accustomed  heads  of  jurisdiction,  and  a  question 
of  construction  incidentally  arises,  the  court  will  determine  it, 
it  being  necessary  to  do  so  in  order  to  decide  the  cause. 

The  present  is  a  case  strictly  of  partition,  and  there  is  no 
remedy  except  in  a  court  of  equity:  for  fifty  actions  of  ejectment 
(supposing  either  party  coiild  maintain  one)  would  not  establish 
the  dividing  line,  because  there  is  in  fact  no  such  line;  and  none 
other  but  a  court  of  equity  can  make  the  line,  and  this  that  court 
has  jurisdiction  to  do  because  there  is  no  other  remedy,  and  it  is 
against  conscience  for  the  party  to  object  to  a  division. 

But  it  is  said  these  parties  are  neither  joint  tenants,  coparcen- 
ers, nor  tenants  in  common,  and  consequently  this  can  not  be  a 
question  of  partition.  It  is  true  the  parties  are  not,  strictly 
speaking,  tenants  in  common:  but  they  are  in  a  similar  relation 
towards  each  other;  neither  has  any  part  in  severalty,  and  yet 
they  own  the  whole  tract  to  be  divided  between  them.  And  in 
fact,  their  relation  is  that  of  tenants  in  common,  between  whom 
the  devisor  has  made  a  partial  division;  leaving  it  to  be  com- 
pleted by  their  agreement,  or  otherwise  by  a  court  of  equity, 
which  is  the  only  coui't  that  can  "  enforce  the  right." 

A  devisee  gives  a  tract  of  land  to  be  equally  divided  between 
two.  They  are  tenants  in  common,  strictly  speaking.  And  he 
gives  a  tract  of  land  to  be  equally  divided  between  A.  and  B. : 
but  B.  is  to  have  the  *'  upper  part.''  Their  relation  is  that  of 
tenants  in  common,  with  a  partial  division  made  by  the  devisor. 
He  gives,  as  in  this  case,  a  tract  of  one  hundred  and  thirty  acres 
of  land  to  be  divided  between  A.  and  B. ;  but  B.  is  to  have  eighty 
laid  off  on  the  north  side,  and  A.  is  to  have  the  balance.  Their 
relation  is  that  of  tenants  in  common,  with  a  partial  division 
made  by  the  devisor,  providing  that  B.'s  share  shall  not  only  be 
on  the  north  side,  but  shall  contain  eighty  acres;  and  A.  shall 
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have  the  lemnant  as  his  share,  without  giying  anj  beginning  or 
^course  for  the  dividing  line  or  the  form  of  the  land. 

The  decretal  order  must  be  reversed,  and  this  opinion  be  cer- 
tified. If  the  defendant,  by  his  answer,  admits  the  facts  alleged, 
he  will  suggest  the  mode  of  division  which  he  insists  will  be 
right.  The  court  can  then  decide  between  the  two  modes  of 
partition  suggested;  or  may  refer  the  matter  to  the  master,  with 
directions  to  have  a  survey,  and  to  report  a  scheme  of  division, 
together  with  the  facts.  To  this  report  either  party  may  ex- 
<:ept,  and  the  question  will  thus  be  directly  before  the  court. 

Ordered  to  be  certified  accordingly. 


Power  of  Coubts  of  Equity  to  Construe  Devises  and  Correct  Mis- 
takes IN  Written  Instruments:  See  Welsh  v.  Usher,  29  Am.  Dec.  64; 
DeardsUy  v.  Knight,  33  Id.  193;  Newcomer  v.  Kline,  37  Id.  74;  WiUis  v. 
Henderson,  38  Id.  120;  Leavitl  v.  Palmer,  51  Id.  333;  and  where  plaintiff  al« 
leges  an  important  equity,  he  is  at  liberty  to  add  a  small  item  which  would 
not  be  within  the  jurisdiction  of  equity  if  alone,  but  which  is  connected 
^t^ith  and  tends  to  elucidate  the  main  subject:  JJart  v.  Roper,  Id.  425. 

When  Courts  of  Equitt  will  Assume  Jurisdiction  ik  Cases  of  Par- 
tition.— Partition  in  equity  is  a  matter  of  right,  and  not  of  discretion,  in  all 
cases  where  the  complainant  is  entitled  to  partition  at  law  and  can  show  a 
legal  title:  Wisely  v.  FindXay,  15  Am.  Dec.  712;  and  jurisdiction  in  making 
partition  between  tenants  in  common  is  concurrent  at  law  and  in  equityi 
Beder  v.  BuUUt,  13  Id.  161;  Sawyer  v.  Color,  47  Id.  608,  and  cases  dted  in 
the  notes  to  the  above. 


Williams  v.  Habbell. 

[8  DoDKLL'B  Equitt,  128.] 
Objection  that  Equity  of  Plaintiffs  is  Barred  bt   Loiro  ADTisai 

P0SSES.S10N  may  be  taken  by  demurrer. 
Adverse  Possession  Commenced  and  Continued  under  Mistaks  as  t» 

the  rights  of  the  parties  can  not  be  pleaded  as  avoidanod  of  its  l^gal 

effect. 
Maxim  Construed. — Leges  vigUantibua,  non  dormientibus/aeUB  maU. 
Oross  Negligence  or  Fraud  can  not  be  Charged  against  Adhdtd* 

trator  making  mistake  in  distribution  of  his  intestate's  effidots,  whioh 

was  common  to  him  and  all  interested  in  the  estate. 

The  facts  are  stated  in  the  opinion. 
Bragg,  for  the  plaintiffs. 
Smith,  for  the  defendants. 

By  Court,  Feabson,  J.    John  Am  died  in  1814,  leading  a  wll, 
in  which  in  this  clause:  **  I  lend  unto  my  daughter.  Patience 
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Harrelly  a  negro  girl,  Lucy,  during  her  natural  lite.  Tlien,  I 
give  said  negro  girl  to  the  heirs  lawfully  begotten  of  her  body." 
Patience  was  the  wife  of  Hodges  Harrell,  who,  soon  after  the 
death  of  the  testator,  took  the  negro  girl  into  his  possession, 
and  kept  her  and  her  issue  until  his  death,  which  was  in  1839. 
He  died  intestate,  and  left  him  surviving,  his  widow,  the  said 
Patience,  and  three  children  by  her,  who  are  defendants;  and 
also  three  children  by  a  former  marriage,  and  several  grand- 
children, the  children  of  a  daughter  by  his  first  wife,  who  are 
plaintiffs.  One  Brittain  administered  upon  his  estate,  and  al- 
lowed the  widow  and  her  children  to  keep  the  negroes,  under 
the  belief  that  they  were  entitled  to  them  by  the  will  of  John 
Am.  They  have  kept  the  negroes  ever  since,  and  have  divided 
them  among  themselves.  Brittain,  the  administrator,  died  sev- 
eral years  ago  intestate,  and  the  defendants,  Kichard  and  William 
Brittain,  are  his  administrators.  The  plaintiff  Williams  is  the 
administrator  de  bonis  non  of  Hodges  Harrell.  This  bill  was  filed 
in  1848.  The  plaintiffs  allege  that  the  slave,  Lucy,  and  her 
increase,  were  in  fact  the  property  of  Hodges  Harrell,  and 
ought  to  have  been  divided  by  his  administrator  among  all  of  his 
children  and  his  widow;  and  that  the  administrator  committed 
a  mistake  when,  in  1839,  he  allowed  the  widow  and  her  children 
to  take  the  slaves  as  their  exclusive  property;  and  they  pray  that 
a  division  may  now  be  made.  They  insist  that  their  equity  ia 
not  barred  by  the  long  adverse  possession,  because  it  commenced 
and  has  ever  since  been  held  under  a  mistake,  ''  which  they  are 
advised  will  now  be  rectified  in  this  court,  especially  as  they 
were  not  informed  of  their  rights  until  a  very  short  time  before 
they  filed  their  bill,  they  being  in  humble  circumstances,  un- 
informed, and  not  having  before  considted  counsel." 

They  insist,  in  the  second  place,  that  if  their  equity  to  have 
the  slaves  divided  is  barred  as  against  the  widow  and  her  chil- 
dren, it  was  the  result  of  gross  negligence,  if  not  fraud,  on  the 
part  of  the  administrator  of  Hodges  Harrell;  and  that  they 
have  an  equity  to  hold  his  administrators  liable  for  the  value  of 
the  slaves,  to  the  extent  of  their  interests  as  distributees  of  said 
Harrell. 

The  defendants  demur;  and  the  case  was  removed  to  this 
court. 

The  first  question  raised  is.  Can  the  objection  that  the  equity 
of  the  plaintiffs  to  have  a  division  of  the  slaves  is  barred  by  the 
long  adverse  possession  be  laken  by  a  demurrer?  There  is  no 
4anbt  of  it.    The  possession,  in  this  case,  not  only  constituted 
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a  bar  to  the  action,  but  confers  a  title  by  force  of  the  statute: 
Hovenden  t.  Annesley,  1  Sch.  &  Lef.  637.  There  is  as  little 
doubt  upon  the  other  question.  The  fact  that  the  adverse  pos- 
session has  commenced  and  continued  under  a  mistake  as  to  the 
rights  of  the  parties  is  not  an  avoidance  of  its  legal  effect.  There 
is  no  saving  clause  for  those  who  are  ignorant,  uninformed,  in 
humble  circumstances,  and  who  neglect  to  consult  counsel. 
Lege8  vigUarUibu8y  non  dormientibusfacice  sunt. 

We  are  also  of  opinion  that  the  plaintifTs  have  no  equity 
against  the  representatives  of  the  administrator  by  which  to 
charge  them  with  the  value  of  the  slaves.  Under  a  mistake  as 
to  the  rights  of  his  intestate,  he  allowed  the  slaves  to  go  into 
the  possession  of  the  widow  and  her  children.  Under  a  like 
mistake  as  to  their  rights,  the  plaintiffs  allow  this  possession  to 
be  held  so  long  that  their  rights  are  lost.  Upon  what  principle 
should  the  loss  be  shifted  from  them  and  put  on  the  adminis- 
trator ?  They  did  not  remonstrate  against  his  acts,  or  assert  any 
title  in  themselves.  He  acted  under  a  mistake,  which  was  com- 
mon to  them  all.  If  any  one  or  all  of  them  had  been  in  his 
place,  they  would  have  acted  precisely  as  he  did.  What  right 
have  they,  then,  to  charge  him  with  "gi'oss  negligence,  if  not 
fraud  "  ?  Was  ho  bound  to  know  more  about  their  rights  than 
they  did  themselves?  Are  they  not  just  as  obnoxious  to  the 
chaxge  of  gross  negligence,  in  sleeping  on  their  rights  for  neac^ 
ten  years,  as  he  is  ?  His  act  did  not  deprive  them  of  their  rights: 
it  was  their  own  neglect  which  produced  that  effect.  The  fact 
is,  there  was  an  honest  mistake  all  around;  not  one  of  the  par- 
ties had  ever  heard  of  "  the  rule  in  Shelley's  Case.'*  This,  so 
far  as  the  plaintiffs  are  concerned,  was  their  misfortune;  and  the 
loss  of  their  rights  is  to  be  ascribed  to  their  ignorance,  and  neg- 
lect in  not  applying  to  counsel  in  time  to  prevent  the  effect  of 
the  long  adverse  possession. 

BUI  dismissed,  with  costs. 

AnvxBBB  PossKssioir,  whxk  It  will  Operatb  as  Bab  to  Bmldbh  8m 
SmiU  V.  BjffUt  44  Am.  Deo.  156;  Brmaiing  v.  EtUt,  49  Id.  760. 

Tbubtib  hot  Liablb  iob  Losses  withoot  Fault  oa  Nmojobsobi  8m 
note  to  KnowUon  v.  BradUyt  43  Am«  Dea  600. 
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Samms  v.  Stewabt. 

[30  Ohio,  00.] 

To  Bbxno  PxBsoir  within  Description  of  Common  Cabbbb,  ha  must 
•zerdM  it  as  a  public  employment;  he  muBt  undertako  to  carry  goodfl 
for  peraoDB  generally;  and  he  mnst  hold  himself  oat  as  ready  to  engage 
in  the  tiaosportation  of  goods  for  hire  as  a  businees,  not  as  a  casual  oo* 
onpation. 

Common  Ga&rixb. — A  Fasmeb  Who  Hauls  Pboduob  from  K.  to  C.»  and 
occasionally  hauls  return  loads  of  freight  to  the  merchants  at  K.,  and 
often  asks  the  merchants  at  N.  for  return  loads,  is  not  liable  as  a  com- 
mon carrier  for  the  loss  of  a  box  of  goods  stolen  from  him  on  the  road. 

Tax  plaintiff  in  error,  Levi  Samms,  was  a  farmer,  who  lived 
near  New  Hope,  and  hauled  produce  between  that  place  and  Cin- 
cinnati. It  was  in  evidence  that  he  had  been  so  engaged  for  be- 
tween thirteen  and  twenty  years,  and  had  very  often  during  that 
time  carried  return  loads  of  freight  for  the  merchants  at  New 
Hope,  and  had  often,  when  on  his  way  to  Cincinnati,  asked  the 
merchants  at  New  Hope  for  return  loads  of  freight.  The  New 
Hope  merchants  bought  nearly  all  their  goods  at  Cincinnati, 
which  were  mostiy  delivered  to  them  by  returning  market- 
wagons.  A  box  of  goods  was  delivered  to  plaintiff  to  be  thus 
forwarded  and  was  stolen  from  him,  and  this  suit  was  brought  to 
recover  its  value.  The  court  below  instructed  the  jury  that  if 
they  found  from  the  testimony  that  the  plaintiff  had  been  en- 
gaged as  above  described,  he  should  be  held  responsible  as  a 
common  carrier,  although  he  was  a  farmer,  and  carrying  not 
his  principal  business.  The  jiuy  found  against  him,  and  he 
now  assigned  as  error  the  giving  of  the  inatmotion,  and  the  va- 
fusal  of  the  court  to  grant  a  new  trial. 

Sdkf  and  MamhaUt  for  the 


446  Sahms  v.  Stewart.  [Obiow 

Penn^  King,  and  Perm,  for  the  defendant. 

By  Court,  Caldwell,  J.  The  principal  assignment  of  error» 
and  the  only  one  which  we  think  it  necessary  to  consider,  pre- 
sents the  simple  question  whether  Samms,  from  the  facts  dis- 
closed in  the  bill  of  exceptions,  is  to  be  regarded  as  a  conimoQ 
carrier.  As  to  who  are  to  be  deemed  common  carriers  and  who 
not,  the  rules  of  discrimination  are  thus  laid  down  in  Story  on 
Bail.,  sec.  495:  *'  It  is  not  (as  we  have  seen)  every  person  who 
undertakes  to  carry  goods  for  hire  that  is  deemed  a  common 
carrier.  A  private  person  may  contract  with  another  for  the 
carriage  of  his  goods,  and  incur  no  responsibility  beyond  that 
of  an  ordinary  bailee  for  hire;  that  is  to  say,  the  responsibility 
of  ordinary  diligence.  To  bring  a  person  within  the  descrip- 
tion of  a  common  carrier,  he  must  exercise  it  as  a  public  em- 
ployment; he  must  undertake  to  cany  goods  for  persons  gener- 
ally; and  he  must  hold  himself  out  as  ready  to  engage  in  the 
transportation  of  goods  for  hire  as  a  business,  not  as  a  casual 
occupation."  The  same  doctrine  is  substantially  laid  down  by 
Chancellor  Kent:  2  Kent's  Com.,  597,  598.  The  case  ot  Shel- 
don V.  jRobimon,  7  N.  H.  157  [26  Am.  Dec.  726],  is  a  case 
bearing  a  very  close  analogy  to  the  one  now  before  the  court. 
In  that  case  it  was  proved  of  the  defendant  (who  was  sought  to 
be  charged  as  a  common  carrier  for  a  package  of  money  that 
had  been  intrusted  to  him  to  carry  for  hire)  that  he  was  a  stage- 
driver  for  a  company  who  run  a  line  of  stages  between  Boston 
and  Portsmouth;  that  he  was  constantly  in  the  habit  of  cany- 
ing  packages  of  money  for  hire  from  one  place  to  the  other,  for 
all  persons  who  chose  to  employ  him.  The  court  in  that  case 
decided  that  the  evidence  did  not  make  the  defendant  a  common 
carrier,  inasmuch  as  it  did  not  show  that  that  was  his  public 
employment,  and  that  he  undertook  to  carry  money  and  goods 
generally;  although  it  did  show  that  he  had  taken  all  that  was 
offered  to  him.  The  case  of  Tunnel  v.  Pettijohn,  2  Harr.  (Del.) 
48,  is  a  decision  to  the  same  effect.  We  think  it  will  be  found 
in  most  of  the  cases,  where  the  question  has  arisen,  that  a  clear 
distinction  has  been  kept  up  between  such  persons  as  hold  them- 
selves out  to  the  world  as  engaged  to  carry  goods  generally, 
and  at  all  times,  and  those  who  may  occasionally,  or  in  a  single 
instance,  undertake  to  carry  for  hire. 

The  common  carrier  is  regarded,  in  some  respects,  as  a  public 
employee;  he  has  held  himself  out  to  the  world  as  such,  and 
hence  he  is  required  to  carry  all  that  may  be  ofiBared  to  him,  pro- 
Tided  a  reasonable  compensation  be  tendered,  and  if  he  refuse^ 
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when  he  has  the  convenience  to  cany,  he  will  be  liable  to  an 
action  for  such  refosal.  The  reason  for  his  being  held  to  such 
rigid  responsibility,  in  case  the  goods  be  lost,  aiises  from  his- 
public  character.  Having  placed  himself  in  the  channels  of 
commerce,  and  undertaken  to  carry  for  the  community  generally, 
he  necessarily  has  intrusted  to  his  care  the  goods  of  those  who 
can  have  no  personal  knowledge  of  his  character,  and  who  have 
not  the  power  to  make  any  special  contract  with  him.  And 
were  it  not  for  these  and  similar  considerations,  we  see  no  jus- 
tice in  holding  a  person  who  engages  to  carry  goods  to  any  more 
rigid  responsibility  for  the  loss  of  the  goods  than  any  other 
bailee  for  hire.  The  general  rule  in  reference  to  a  bailee  for 
hire — that  he  is  only  answerable  for  the  loss  of  the  goods  where 
he  has  been  wanting  in  ordinary  care  and  diligence — ^is  in  most 
cases  a  reasonable  and  just  one,  and  is  only  departed  from  in 
the  case  of  a  common  carrier  on  account  of  the  peculiar  relation 
that  he  has  assumed  to  the  community.  Now  we  see  no  reason 
why  the  law  applicable  to  a  common  carrier  should  be  applied 
to  a  farmer  who  makes  a  personal  application  to  a  merchant  for 
a  load  of  goods  on  his  return  trip  from  market.  The  merchant 
has  it  in  his  power  to  make  such  special  bargain  as  he  chooses 
as  to  what  shall  be  the  liability  of  the  farmer  in  case  the  goods 
are  lost.  The  farmer  has  assumed  no  character  to  the  commu- 
nity entitling  him  to  peculiar  confidence,  and  the  merchant  is 
left,  as  in  ordinary  cases,  to  an  inquiry  as  to  his  character  and 
qualifications.  Nor  do  we  suppose  it  would  make  any  difference 
how  many  applications  of  this  kind  had  been  made  by  the  party 
thus  carrying,  or  to  how  many  different  persons  they  may  have 
been  made,  they  would  still  remain  so  many  special  and  indi- 
vidual transactions. 

In  the  case  before  us,  as  will  be  seen  above,  it  is  merely  stated 
that  the  defendant,  for  a  number  of  years,  had  been  engaged  in 
carrying  marketing  from  New  Hope  and  that  neighborhood,  to 
Cincinnati,  and  bringing  goods  from  Cincinnati  to  New  Hope, 
and  that  when  about  going  to  Cincinnati  with  marketing  he  fre- 
quently asked  the  merchants  of  New  Hope  for  return  loads  of 
goods.  The  court  charged  the  jury  that  if  they  found  these 
facts  to  exist,  they  should  hold  the  defendant  liable  as  a  com- 
mon carrier,  although  he  might  be  a  farmer,  and  carrying  not 
his  regular  business.  In  this  we  think  the  court  of  common 
pleas  erred.  There  is  nothing  in  this  state  of  facts  to  show 
'  that  the  business  of  the  defendant  was  that  of  a  common  carrier,, 
or  that  he  held  himself  out  to  the  world  as  such*    It  is  not 


448  McPoNALD  V.  Black's  Adic'b.  [Ohio, 


stated  to  whom  the  marketing  and  the  goods  that  the  defendant 
was  in  the  habit  of  oanying  belonged;  we  presume,  however, 
that  the  goods  belonged  to  the  merchants  of  New  Hope  and  the 
neighborhood.  This  canying,  however,  was  only  what  eveiy 
farmer  would  like  to  do  to  earn  something  by  getting  a  back 
load.  Nor  do  we  think  that  his  frequently  applying  to  the 
merchants  of  New  Hope  for  a  back  load  at  all  alt^n  the  case. 
This  was  merely  offering  his  services  to  the  few  merchants  that 
resided  in  the  village,  and  was  not  an  offer  to  do  business  for 
the  public  generally. 

We  have  been  r^erxed  to  the  case  of  Ocrdcn  v.  HukMnson, 
1  Watts  A;  S.  285  [87  Am.  Deo.  464],  on  the  authority  of  which 
it  is  said  the  court  of  common  pleas  acted  in  malting  their  de- 
cision. That  case,  we  think,  sustains  the  ruling  of  the  com- 
mon pleas;  but  we  think  it  opposed  to  the  current  of  authorities 
on  the  subject. 

The  judgment  of  the  common  pleas  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

CoMMOH  GaKbubb  abb  Pbbsons  Who  Undbbtakb  for  hire  or  rvwaid  to 
tnuiBport  the  goodfl  of  •neh  as  choose  to  employ  them  from  place  to  places 
Doty  y.  Strong,  40  Am.  Dec.  773;  see  also  Farmerff  Bank  v.  Champtam,  ^ 
Id.  491,  and  note.  But  a  wagoner  carrying  goods  for  hire  is  a  common  car- 
rier, thoiigh  that  is  not  his  principal  bosinees,  but  only  an  occasional  and  inci* 
dental  employment:  Oordon  v.  HtOehimon,  37  Id.  484;  and  a  person  who 
nndertakes  for  hire  to  carry  and  deliver  goods  safely  subjects  himself  to  the 
liability  of  a  common  carrier:  Powen  v.  Davenport^  43  Id.  100.  Bee  note  to 
LUU^okn  r^JoMi,  89  Am.  Dec  132. 
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Cohtbaot  or  Insu&ancb  ib  Mbbb  Pbbsoval  iNDBMnrr  against  loss  to 
the  person  with  whom  it  is  made,  or  those  falling  within  the  scope  of  Hs 
provisions.  As  soon  as  the  interest  of  such  person  ceases  in  the  property 
the  contract  is  at  an  end,  from  the  impossibility  of  any  leas  happening  to 
him  afterwards.  It  is  not  assignable  withont  the  consent  of  the  insnrer, 
and  inasmnch  as  it  does  not  attach  to  the  property,  it  does  not  pass  to  the 
purchaser  npon  a  sale  of  it. 

It  u  Wbll  Sbttlbd  at  Pbxsert  Day  tblat  Insubablb  Ihtsbbst  need 
not  amount  to  a  right  of  property  or  of  possession.  Whenever  a  legid 
connection  can  be  shown  to  exist  between  injury  to  the  thing  famirad  and 
the  loss  to  the  party  insnring,  it  will  suffice. 

MOBTOAOBI    or   PBOPBBTr  WHOSB    MOBTOAOB  HAS  NOT   BBEK   FOBRBfllS 

Imt  has  some  months  to  run,  has  not  such  legal  title  or  ownenhlp  in 
such  property  as  will  entitle  him  to  collect  insurance  money  payabU  to 
the  owner,  upon  its  loss,  and  apply  it  to  the  payment  of  hia  mortvMS. 
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OuDiTOB  Wbo  Obtaivb  Pobbibsiov  of  DxBTOB'b  Pbopebtt  aitbb  Hn 
DxciASX  can  not  apply  it  to  the  payment  of  his  claim,  aa,  npon  the 
debtor's  death,  all  his  creditors  had  an  equal  right  to  a  pro  rata  dividend 
of  his  property. 

<}oxsTioN  ov  LiSK  ov  Pabt  Owmnt  or  Vbssxl  fob  Advances  considered 
at  length,  bat  the  decision  thereof  held  to  be  unnecessary. 

EBBor  io  the  court  of  common  pleas.  The  opiziion  stateB  the 
facts. 

UmbstaetteTf  Stanton,  and  WaUace,  for  the  plaintifF  in  error. 

r^hanif  and  Evoing  and  Hartshorn,  for  the  defendant  in  error. 

By  Court,  Baithst,  J.  The  plaintifF  in  error  was  sued  in  the 
court  below  for  money  had  and  receiyed  for  the  use  of  the 
plaintiff  below.  He  pleaded  the  general  issue,  and  gave  notice 
of  set-off;  and  the  intervention  of  a  juiy  being  waived,  the  cause 
was  submitted  to  the  court,  who  found  in  favor  of  the  plaintiff 
below  the  sum  of  six  hundred  and  twelve  dollars  and  sixteen 
cents,  for  which,  after  overruling  a  motion  for  a  new  trial,  they 
entered  a  judgment  against  the  plaintiff  in  error,  to  which  he 
duly  excepted.  The  facts,  so  far  as  they  are  necessary  to  be 
stated  to  a  clear  understanding  of  the  questions  raised,  are  as 
follows:  The  plaintiff  in  error,  the  defendant's  intestate,  and 
one  Jeremiah  Diller,  were  the  owners,  in  equal  proportions,  of 
the  steamboat  Columbiana.  Diller  was  in  command  of  the  boat 
as  captain,  and  running  her  upon  the  Missouri  river.  On  the 
sixth  of  September,  1845,  he  effected  an  insurance  upon  her  for 
one  month,  for  the  sum  of  two  thousand  and  one  hundred  dol- 
lars, in  the  Croton  Insurance  Company,  at  St.  Louis.  The 
policy  states  the  insurance  to  be  made  on  account  of  Messnu 
Diller,  McDonald  &  Black,  and  that  the  company  did  cause 
*'  whom  it  may  concern  to  be  insured,  lost  or  not  lost,"  for  the 
period  before  stated.  On  the  fifteenth  day  of  July,  1845,  Black 
gave  to  D.  &  D.  McDonald,  the  plaintiff  in  error  and  his 
brother,  partners,  a  bill  of  sale,  by  way  of  mortgage,  upon  one 
sixth  part  of  the  boat,  to  secure  the  payment  of  a  note  of  that 
date,  for  five  hundred  and  thirty  dollars,  payable  in  ten  months. 
On  the  tenth  day  of  September,  1845,  Black  gave  a  power  of 
attorney  to  one  Charles  0.  Stilwell,  ''to  control,  sell,  or  other- 
wise dispose  of  his  interest,  being  one  third,  in  the  steamboat 
Columbiana,  now  supposed  to  be  up  the  Missouri  river."  Black 
was  at  the  time  sick,  and  in  a  few  days  thereafter  died.  After 
his  death  Stilwell  and  the  brother  of  the  plaintiff,  and  on  hia 
behalf,  went  to  St.  Louis,  and  the  more  certainly,  as  he  statesi 

▲x.  Daa  VOI...LT— » 
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to  effect  a  aettlement  with  Diller,  they  concealed  from  him  and 
all  others  the  death  of  Black.  When  thej  arrived  there  they 
found  the  boat  had  been  lost  during  the  time  covered  by  the 
policy,  and  the  result  was  that  the  insurance  company  settled 
and  paid  the  amount  of  the  insurance,  which,  after  deducting 
certain  charges  upon  it  by  the  agents  of  the  boat,  was  paid  over; 
one  third  to  Diller,  amounting  to  five  hundred  and  thirty-nine 
dollars  and  twelve  cents,  and  the  other  two  thirds  to  McDonald; 
he  receiving  the  third  belonging  to  Black's  interest,  by  the  con* 
sent  of  Stilwell,  in  payment  of  the  mortgage  before  referred  to. 
The  plaintiff  in  error  also  proved  that  since  he  rec^ved  the 
money  he  had  paid  debts  of  said  steamboat  amounting  to  tha 
sum  of  four  hundred  and  sixty-one  dollars. 

From  this  state  of  facts,  the  court  of  common  pleas  were  of 
opinion  that  the  administrator  of  Black  was  entitled  to  recover 
said  sum  of  five  hundred  and  thirty-nine  dollars  and  twelve 
cents,  being  one  third  of  the  insurance  money  received,  with 
interest,  and  subject  to  no  deduction  or  offset,  and  for  this  they 
rendered  judgment.  It  is  claimed  they  erred  for  three  reasons: 
1.  That  McDonald  had  a  right  to  receive  the  insurance  money 
under  and  by  virtue  of  his  mortgage;  2.  That  he  had  a  right 
to  set  off  his  advances,  made  for  and  on  account  of  Black,  on  the 
purchase  of  the  boat;  8.  That  he  was  entitled  to  set  off  one  third 
of  the  payments  he  had  made  for  the  boat's  debts. 

We  will  notice  these  several  positions  in  the  order  in  which 
they  are  stated. 

The  mortgage  attached  as  a  lien  upon  the  boat;  the  mortgagor 
afterwards  effected  an  insurance  upon  it,  and  if  the  policy  at- 
tached as  an  incident  to  the  thing  mortgaged  and  insured,  it 
would  seem  to  follow  that  without  any  special  provision  in  the 
policy  the  mortgagee  would  be  entitled,  upon  the  loss  of  the 
principal  thing,  to  follow  all  the  incidents  that  had  attached  to 
it  and  subject  them  for  his  indemnity.  But  it  is  well  settled 
that  this  is  not  the  nature  or  character  of  a  contract  of  insurance. 
It  is  a  mere  personal  indemnity  against  loss  to  the  person  with 
whom  it  is  made,  or  those  falling  within  the  scope  of  its  provis* 
ions.  As  soon  as  the  interest  of  such  person  ceases  in  the  prop- 
erty the  contract  is  at  an  end,  from  the  impossibility  of  any 
loss  happening  to  him  afterwards.  It  is  not  assignable  with- 
out the  consent  of  the  insurer,  and  inasmuch  as  it  does  not 
attach  to  the  property,  it  does  not  pass  to  the  purchaser  upon 
the  sale  of  it. 

This  doctrine  is  clearly  sustained  in  Wilson  v.  Bill,  8  Met  6& 
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Shaw,  0.  J.,  says:  "An  insurance  of  buildings  against  loss  by 
fire,  although  in  popular  language  it  maybe  called  an  insurance 
of  the  estate,  is,  in  effect,  a  contract  of  indemnity  with  an 
owner,  or  other  person  having  an  interest  in  the  preservation  of 
the  buildings,  and  mortgagee,  tenant,  or  otherwise,  to  indem- 
nify him  against  any  loss  which  he  may  sustain  in  case  they  are 
destroyed  or  damaged  by  fire.  If,  therefore,  the  insured  has 
wholly  parted  with  his  interest  before  they  are  burned,  and 
they  are  afterwards  burned,  the  underwriter  incurs  no  obliga- 
tion to  pay  anybody." 

Again,  in  Fowlea  v.  Innea,  11  Mee.  &  W.  13,  Lord  Abinger, 
0.  B.,  says:  "It  is  a  contract  of  indemnity  only,  and  nobody 
can  recover  in  respect  of  the  loss  who  is  not  really  interested. 
The  policy  is  but  a  chose  in  action,  and  can  not  pass  merely  by 
the  assignment  of  the  ship."  But  the  precise  question  involved 
in  this  first  position  of  the  plaintiff  in  error  has  been  settled  by 
the  highest  authority. 

In  the  case  of  the  Columbia  Ins.  Co.  of  Alexandria  v.  LaW'- 
rence,  10  Pet.  512,  Mr.  Justice  Story  says:  "We  know  of  no* 
principle  of  law  or  of  equity  by  which  a  mortgagee  has  a  right: 
to  claim  the  benefit  of  a  policy  underwritten  for  the  mortgagor ». 
on  the  mortgaged  property,  in  case  of  a  loss  by  fire.  It  is  noi 
attached,  or  an  incident  to  his  mortgage.  It  is  strictly  a  per- 
sonal contract  for  the  benefit  of  the  mortgagor;  to  which  the 
mortgagee  has  no  more  title  than  any  other  creditor." 

The  same  principles  were  afiirmed  in  the  case  of  Carpenter  v. 
The  Providence  Washington  Ina.  Co.^  16  Pet.  503.  In  this  case 
it  is  said:  "  Policies  of  insurance  against  fire  are  not  deemed  in 
this  nature  incident  to  the  property  insured;  but  they  are  mere 
special  agreements  with  the  persons  insuring  against  such  loss 
or  damage  as  they  may  sustain,  and  not  the  loss  or  damage  that 
any  other  person  having  an  interest  as  grantee,  or  mortgagee, 
or  creditor,  or  otherwise,  may  sustain  by  reason  of  tbo  subse- 
quent destruction  thereof  by  fire." 

Other  cases  might  be  cited  to  the  same  purpose,  but  I  deem 
it  unnecessary  to  pursue  this  question  further.  Is  there  any- 
thing in  this  policy  to  take  this  case  out  of  the  general  rule? 

Ijt  is  well  settled  at  the  present  day  that  an  insurable  interest 
need  not  amount  to  a  right  of  property  or  of  possession. 
Whenever  a  legal  connection  can  be  shown  to  exist  between 
injury  to  the  thing  insured  and  the  loss  to  the  party  insuring, 
it  wUl  suffice,  or,  as  stated  by  Judge  Story  in  Hancox  v.  Fiahr 
ing  Insurance  Company,  3  Sumn.  182:  **  l^e  truth  ia,  that  an 
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iiiBtirable  interest  is  sui  generis  and  peculiar  in  its  texture  and 
operation.  It  sometimes  exists  where  there  is  not  any  present 
property,  or  jiLS  in  re,  or  jus  ad  rem.  Inchoate  rights  founded  on 
subsisting  titles,  unless  prohibited  by  the  policy  of  the  law,  are 
insurable;  as,  for  example,  freight  respondentia  and  bottomzy." 
And  again,  by  Lord  Eldon,  in  Liu)ena  y.  Craufurd,  2  Bos.  A 
Pul.,  N.  B.,  294:  ''It is  a  right  in  the  property,  or  a  right 
derivable  out  of  some  contract  about  the  property,  which,  in 
either  case,  may  be  lost  upon  some  contingency  a£Fecting  the 
possession  or  enjoyment  of  the  property."  Hence  it  has  been 
long  settled  that  both  mortgagor  and  mortgagee  have  insurable 
interests.  The  mortgagee  to  the  amount  of  his  debt,  and  the 
mortgagor  to  the  value  of  the  property,  since  he  would  remain 
personally  liable  for  the  debt  upon  the  destruction  of  the  mort- 
gaged property.  It  can  not  be  doubted  that  the  terms  of  this 
policy  would  have  covered  the  interest  of  any  person  owning 
any  part  of  the  property  at  the  time  the  insurance  was  effected, 
and  who  might  therefore  be  supposed  to  be  in  contemplation  of 
the  contract.  But  the  policy  can  not  be  said  to  "concern" 
those  having  insurable  interest  even,  not  amounting  to  a  l^gal 
interest  or  ownership  in  the  properly,  without  violating  the 
well-settled  rules  upon  that  subject.  The  plaintiff  in  error 
relies  upon  the  case  of  Rogers  v.  The  Howard  Insurance  Com- 
pany ^  6  Paige,  583,  as  in  point  to  sustain  his  position.  In  that 
case  it  was  held  that  where  an  insurance  was  effected  upon  a 
boat  for  the  benefit  and  on  account  of  whomsoever  it  might 
concern  at  the  time  of  loss,  if  any  should  occur,  that  a  mort- 
gagee of  the  interest  of  one  who  was  an  owner  at  the  time  of 
the  insurance,  and  for  whose  benefit  the  policy  was  underwrit- 
ten, had  a  right  to  the  mortgagor's  portion  of  the  insurance 
money  to  the  extent  of  the  debt  secured  by  the  mortgage.  A 
careful  examination  of  this  case  develops  two  important  points 
of  difference  between  it  and  the  one  under  consideration,  which 
entirely  destroy  its  value  as  an  authority.  In  the  first  place, 
the  policy  in  that  case  expressly  provided  for  those  concerned 
in  the  property  at  the  time  of  the  loss,  thereby  contemplating 
and  authorizing  a  change  of  ownership  in  the  property,  without 
affecting  the  validity  of  the  policy. 

In  this  case,  no  such  liberty  is  given  or  change  contem- 
plated, but  on  the  contrary  it  is  confined  expressly  to  those 
concerned  at  the  time  the  insurance  is  effected.  A  few  extracts 
from  the  opinion  of  the  chancellor  will  show  the  ground  upon 
which  the  decision  was  placed.    He  says:  **  The  underwriters 
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contemplated  tliat  a  change  of  ownership  of  the  boat  might 
take  place  during  the  continuance  of  the  risk,  and  intended  to 
insure  whoever  might  be  the  owners  from  time  to  time,  so  that 
those  who  should  be  interested  as  such  owners  at  the  time  when 
any  loss  should  occur  should  have  the  benefit  of  the  policies;" 
and  again  ho  says:  "  It  was  unquestionably  competent  for  the 
underwriters  to  agree  to  insure  whoever  might  be  the  owners 
of  the  boat  at  the  time  a  loss  thereof  should  occur;  so  as  to 
protect  the  rights  of  those  who  might  succeed  to  the  interests 
of  the  parties  originally  insured."  Having  thus  settled  that  a 
fair  construction  of  the  contract  would  make  it  inure  to  the 
benefit  of  whoever  might  be  owner  at  the  time  of  the  loss,  he 
proceeds  to  make  out  the  mortgagee  an  owner  at  that  time,  as 
follows:  ''  The  mortgage  having  become  forfeited  by  the  failure 
to  perform  the  condition,  the  legal  title  to  one  fourth  of  the  steam- 
boat was  in  Stow  (the  mortgagee),  as  the  owner  thereof,  at  the 
time  of  the  loss."  The  case  is  an  authority  to  show  that  noth- 
ing short  of  ownership  asd  a  legal  title  will  answer  the  pur- 
pose, or  come  within  the  operation  of  the  claim  relied  upon. 
There  can  be  nothing  plainer  than  that  no  such  legal  title  or 
ownership  existed  in  the  plaintiff  in  error,  either  at  the  time  the 
insurance  was  effected  or  at  the  time  of  the  loss.  The  mort- 
gage was  not  forfeited,  but  had  months  yet  to  run  after  either 
event,  and  even  after  the  money  was  received.  No  reliance  is 
placed  upon  the  fact  that  Stilwell  consented  that  McDonald 
shotdd  receive  the  money  upon  the  mortgage.  It  is  very  clear 
that  upon  the  death  of  Black  all  power  given  to  Stilwell  was 
revoked,  and  his  acts  are  consequently  entirely  ineffectual  to 
bind  his  administrator.  We  think  the  position  of  the  plaintiff 
in  error,  that  he  had  a  right  to  receive  the  insurance  money  by 
virtue  of  his  mortgage,  can  not  be  sustained. 

His  next  point  is,  that  he  had  a  right  to  set  off  his  advances 
made  for  Black,  at  the  time  the  boat  was  purchased,  against  this 
money  received  after  his  death.  No  such  question  is  made  hy 
the  facts.  Neither  the  bill  of  exceptions,  nor  any  paper  referred 
to  in  it,  contains  any  such  evidence.  But  if  it  did,  we  do  noi 
see  how  the  proposition  could  be  sustained.  If  McDonald  ad- 
vanced money  for  Black,  Black  became  his  debtor  for  thi 
amount.  If  money  had  come  to  the  hands  of  McDonald  befon 
the  death  of  Black,  the  right  of  set-off  might  hav:.  existed.  Thu 
moment  Black  died,  all  his  creditors  had  an  e«|ual  right  to  ^ 
pro  rata  dividend  of  his  property,  upon  which  no  liens  existea, 
and  it  would  be  entirely  inadmissible  to  hold  that  one  credit*  >t 


454  McDonald  v.  Black's  Adm'r.  [Oliio^ 

could  get  property  into  his  hands  belonging  to  the  estate,  and 
thus  indirectly  by  an  o&et  obtain  the  full  payment  of  his  debts^ 
^hile  others  might  receive  but  a  part,  or  nothing  at  all.  No 
right  of  offset  existed  in  this  case  at  the  death  of  Black,  and 
none  could  be  acquired  afterwards  by  a  seizure  upon  the  assets 
of  the  estate. 

The  next  ground  is,  that  McDonald  was  entitled  to  offset  one 
third  of  four  hundred  and  sixty-one  dollars  which  he  claimed  to 
have  paid  after  he  received  the  insurance  money,  on  debts  owing 
by  the  boat.  This  is  claimed  upon  the  ground  that  Black's 
interest  in  the  boat  was  subject  to  the  payment  of  one  third  of 
this  sum,  and  that  an  account  between  part  owners  is  to  be 
taken  upon  the  principle  of  first  discharging  all  debts  and 
liabilities  before  anything  belongs  to  the  individual  owners; 
in  short,  that  there  is  no  difference  in  this  particular  between 
partners  and  part  owners.  I  will  give  a  moment's  attention 
to  the  general  doctrine,  and  then  to  its  application  in  this 
•case. 

For  reasons  already  given,  if  these  debts  only  existed  against 
Black  personally,  no  right  of  offset  could  be  recognized.  They 
must  stand  upon  the  same  ground  as  all  his  other  indebtedness. 
If  they  were  a  lien  upon  the  boat,  the  boat  being  lost,  it  woidd 
seem  to  be  quite  as  difficult  to  transfer  the  lien  from  the  boat  to 
the  insurance  money  as  it  would  the  lien  of  a  mortgage,  which 
we  have  seen  can  not  be  done.  But  it  is  far  from  being  clear 
that  any  such  lien  for  advances  between  part  owners  ever  exists. 
In  the  first  place,  it  is  settled  that  even  a  majority  of  the  owners 
of  a  ship  can  not  incur  even  necessary  expenses,  so  as  to  charge 
the  minority,  without  their  consent;  and  the  reason  as  stated 
by  Judge  Story,  Story  on  Part.  591,  sec.  422,  is:  "That  no  one 
part  owner  has  a  right  to  compel  another,  against  his  will,  to 
incur  any  burden  or  expense,  even  although  necessary  for  the 
preservation  of  the  common  property,  but  it  should  be  left  to 
his  own  free  choice.  For  otherwise,  in  case  one  part  owner 
were  poor,  it  might  operate  as  a  grievous  evil,  and  compel  him 
to  sell  his  share,  by  a  sort  of  forced  sale."  But  suppose  all 
consent;  then  it  is  clear  that  all  are  liable  in  Bolido  for  the  un- 
paid debtSy  and  each  is  bound  to  contribute  his  share  of  all  ex- 
penditures. "But,"  says  the  same  author,  "the  question  may 
arise  whether  this  is  a  mere  personal  charge,  or  whether  the 
re8X)ective  part  owners  have  also  a  lien  on  the  ship  itself,  for 
the  expenditures  or  charge  made  by  them,  which  lien  is  capable 
of  l>eing  enfo^xsed  against  the  ship  itself ,  in  cases  of  insolvenej. 
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<death»  or  bankmptcy  of  a  particular  part  owner,  or  any  other 
failure  on  his  part  to  discharge  his  own  share  thereof." 

Upon  this  question,  thus  stated  by  the  learned  authority,  the 
most  eminent  judges  in  England  and  America  have  expressed 
•different  opinions.  Lord  Hardwicke,  in  the  case  of  DoddingUm 
▼.  ffallet,  1  Yes.  sen.  497,  held  that  part  owners  makiog  such 
advances  would  have  such  lien;  while  Lord  Eldon,  in  Ex  parte 
Youjig,  2  Yes.  &  B.  242,  and  Ex  parte  Harrison,  2  Rose,  76,  on 
:great  consideration,  overruled  the  decision  of  Lord  Hardwicke, 
4nd  maintained  that  there  was  no  lien  in  such  cases  by  the  part 
owners  upon  the  shares  of  each  other.  In  the  last  case  cited, 
it  was  held  that  the  owners  of  a  ship  were  not  interested  in  it 
as  joint  tenants,  but  as  tenants  in  common,  and  that  the  bank- 
rupt's share  passes  to  the  creditors  under  the  bankruptcy,  with* 
out  being  liable  specifically,  by  way  of  lien,  to  the  claim  of  the 
other  part  owners,  in  respect  to  their  disbursements  and  liabil- 
ities for  tbe  ship.  So  in  Ex  parte  Oibsan,  1  Mont,  on  Part.  208, 
note,  it  was  held  that  a  bankrupt's  interest  in  the  moiety  of  a 
vessel  was  his  separate  property,  and  not  held  by  his  assignees 
for  the  purpose  of  paying  the  joint  creditors  of  the  ship. 

The  case  of  Ex  parte  Parry ,  5  Yes.  675,  is  still  more  nearly  in 
point.  Lord  Loughborough  there  held  that  when  one  joint 
owner  of  a  ship  insured  on  his  own  account,  and  became  a  bank- 
rupt, while  the  cargo  and  proceeds  of  the  voyage  were  joint 
property,  the  produce  of  the  insurance  on  the  ship,  which  vms 
lost,  was  separate  property.  The  doctrine  of  these  cases  was 
■adopted  to  the  fullest  extent  by  Chancellor  Kent,  in  the  case  of 
Nicoll  V.  Mumford,  4  Johns.  Ch.  525.  In  speaking  of  the  de- 
•cision  of  Lord  Hardwicke,  before  cited,  he  says:  ''I  dare  not, 
therefore,  follow  a  case  which  has  never  had  effect,  and  which 
has  been  so  authoritatively  exploded.  The  late  cases  which  have 
been  referred  to  are  in  point  against  the  allowance  of  any  part- 
nership claim,  or  taking  an  account  on  the  foot  of  any  partner- 
ship in  the  vessel.  As  to  that,  they  were  merely  tenants  in 
-common,  in  like  manner  as  if  they  had  ovnied  in  common  a 
warehouse  or  other  real  property  in  New  York."  This  case  went 
to  the  court  of  errors,  Mumford  v.  NicoU,  20  Johns.  611,  where 
the  decision  of  the  chancellor  was  reversed  by  a  divided  court. 
On  the  whole,  I  am  not  prepared  to  say  that  the  better  opinion, 
as  well  as  the  weight  of  authority,  may  not  be  in  favor  of  the 
lien.  I  think  it  is.  But  if  the  rule  was  established,  and  if  we 
oould  transfer  the  lien  from  the  boat  to  the  insurance  money, 
«till  this  case  could  not  be  brought  within  it.    The  only  infor* 


456  Black  v.  Webb.  [Ohio^ 

mation  famished  as  by  the  bill  of  exceptions  npon  this  point 
is  as  follows:  ''And  farther  [the  defenrlanf]  proved  by  Daniel 
McDonald,  a  witness  examined  in  behalf  of  baid  defendant,  that 
he,  the  said  defendant,  had,  since  the  receipt  of  said  insurance 
money  by  him,  paid  debts  of  said  steamboat  amounting  to  the 
sum  of  four  hundred  and  sixiy-one  dollars."  Now,  all  the  cases 
agree  that  the  rule  can  only  "  apply  to  the  case  of  expenditures, 
advances,  and  debts,  incurred  on  account  of- the  ship  by  the 
part  owners,  merely  in  their  character  as  such,  as,  for  example, 
for  repairs,  or  for  outfits  for  a  voyage,  or  by  discharging  exist- 
ing liens  thereon:"  Stozy  on  Part.  621,  sec.  442. 

How  can  we  say  that  these  debts  were  contracted  after  Black 
became  a  part  owner  of  the  boat,  or  that  he  was  ever  liable  to 
pay  them;  or  if  contracted  after  his  interest  was  acquired,  that 
he  consented  to  it;  for  without  such  consent  we  have  seen  that 
he  would  not  be  liable.  Nor  is  there  any  evidence  whatever 
furnished  that  the  debts  were  of  a  character  to  constitute  a  lien 
upon  the  boat. 

We  can  not  presume  in  favor  of  the  plaintiff  ux>on  either  of 
these  points.  The  judgment  must  be  shown  to  be  erroneous,  or 
we  can  not  interfere  with  it.  The  law  binds  us  to  make  all  pre^ 
sumption  in  its  favor. 

We  find  nothing  erroneous  in  the  judgment  of  the  court  of 
common  pleas,  and  it  is  therefore  a£Snned. 

Judgment  affirmed. 


GoNTRAor  OF  Iksurancb  is  Oks  of  iNDEMHirT,  and  nothing  more:  Eagar 
▼.  AUaa  Ins.  Co.,  25  Am.  Dec.  363.  For  a  fall  diacuBaion  of  the  extent  to 
which  alienation  defeats  a  claim  for  insnrance,  see  note  to  Lane  y.  Maine  F. 
Ins.  Co.,  28  Id.  154.  "As  a  general  role,  he  has  an  insurable  interest  in  prop- 
erty who  derives  a  benefit  from  its  existence,  and  wonld  saffer  damage  from 
its  destmotion:"  Note  to  Strong  v.  MoM^fobciurtr^  Ins,  Co,,  20  Id.  510,  and 
following,  where  the  interest  of  seyeral  persons  in  different  capacities  are  de> 
clared  to  be  insurable. 

LlABILITT  or  JomT  OWNXBS  OF  VeSSXL  FOB  SXTPPLUBS  OB  BXPAIBS:  See 

WUkins  y.  Rtedy  19  Am.  Dec  211;  BrooU  y.  Bonsey,  28  Id.  813;  Cote  y.  WoU- 
ley,  32  Id.  54;  i)i(f  y.  Bayard,  39  Id.  73;  Sproat  y.  Danneil,  45  Id.  108.  The 
principal  case  is  dted  in  FuUer  y.  StragUiz,  27  Ohio  St.  855. 


Blaoe  v.  Webb. 

[20  OSRN  8M.] 

Aanror,  Covtbact  to  Skll.— B.  received  one  hundred  and  seyeitty^fiyf 
dollars  as  an  advance  to  buy  barley  for  W.,  and  agreed  to  deliver  to  W. 
one  thousand  bushels  of  barley  at  a  certain  time  and  place.  Hdd^  tnaf 
this  was  a  contract  of  sale,  and  that  B.  was  not  an  agent  of  W. 
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Pabtt  Who  Bern  Goods,  to  bb  Dbliybkbd  to  Aitothbe  at  a  certain  time» 
before  which  time  they  are  destroyed  by  flood,  must,  if  he  bought  them 
mider  a  contract  to  sell,  bear  the  loss;  bnt  if  he  bought  them  as  agent  for 
the  second  party,  the  loss  is  the  principal's. 

Wkbb  sued  Black  in  the  court  below  for  the  breach  of  the  fol- 
lowing agre^nent:  ''Canton,  Feb.  7,  1848.  Beceived  (175> 
one  hundred  and  sevenfy-fiye  dollars  as  an  advance  to  buy  bar- 
ley for  Wm.  Webb,  for  which  I  do  agree  to  deliver  (1,000)  one 
thousand  bushels  of  barley  to  Mr.  Beynolds'  warehouse,  in 
Massillon,  at  (35)  thirty-five  cents  per  bushel,  by  the  middle  of 
April  next — the  said  barley  to  be  good  merchantable  barley. 
John  Black."  After  entering  into  the  above  agreement,  Black 
proceeded  to  purchase  barley,  and  up  to  the  twenfy-second  of 
Februaiy,  1848,  had  purchased  and  stored  in  Reynolds'  store- 
house over  six  hundred  bushels.  %0n  that  day  the  warehouse 
was  washed  away  by  a  flood,  and  the  barley  entirely  ruined. 
Black  afterwards  purchased  enough  barley  to  make,  with  that 
washed  away  with  the  flood,  the  one  thousand  bushels,  and  on 
the  fifteenth  of  April  tendered  to  Webb  the  warehouse  receipts 
for  that  washed  away,  and  the  barley  on  hand,  and  it  was  re- 
fused by  Webb,  who  was  willing,  however,  to  accept  the  barley 
on  hand  as  so  much  on  account.  It  was  also  established  at  the 
trial  that  Webb  often  came  to  Black's  store,  where  he  bought 
the  barley,  and  examined  it,  and  upon  one  occasion  condemned 
a  load  as  of  poor  quality.  Webb  obtained  a  verdict  below,  and 
Black  took  this  appeal. 

Oriswold  and  Hazletl,  and  Harris^  for  the  plaintiff. 

Belden  and  Leiler,  for  the  defendant. 

By  Court,  Spalding,  J.  There  is  but  a  single  question  grow- 
ing out  of  the  facts  in  this  case.  Was  Black  the  agent  of  Webh 
in  purchasing  and  storing  this  barley  at  Massillon?  or  was  he 
the  vendor  of  a  thousand  bushels  of  barley  to  Webb,  to  be  de- 
livered within  a  given  time,  at  a  certain  place,  and  for  a  stipu- 
lated price?  If  the  former,  the  law  will  cast  the  loss  upon  his 
principal;  but  if  the  latter,  the  misfortune  will  be  his  own, 
unless  he  had  perfected  a  delivezy  of  the  grain  before  the  acci- 
dent. 

We  have  none  of  us  any  doubt  that  the  conduct  of  Black,  in 
this  whole  transaction,  was  what  the  parties  contemplated  it 
would  be  when  they  entered  into  the  arrangement  of  the  seventh 
of  Febmaiy.  He  was  expected  to  purchase  the  barley  in  small 
parcelsy  at  different  intervals,  and  to  store  it,  as  occasion  might 
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require^  at  the  appointed  place  in  Massillon;  and  when  the 
quantify  of  a  thousand  bushels  should  be  there  deposited,  it 
was,  doubtless,  the  understanding  that  the  warehouse  receipts 
would  be  taken  by  Webb,  and  the  balance  of  the  purchase 
money  be  paid  oyer  to  Black.  But  a  contingency  has  happened 
that  could  not  have  been  foreseen,  and,  of  course,  was  not  pro* 
Tided  for  by  the  parties.  It  was  not  anticipated  that  the  canal 
reservoir  at  Massillon  would  break  through  its  banks  and  flood 
the  town.  If  it  had  been,  the  parties  could  have  stipulated  as 
to  the  loss  arising  upon  the  happening  of  that  event.  As  it  is, 
a  loss  has  occurred  without  the  fault  of  either  party,  and  the 
law  must  decide  upon  whose  shoulders  it  shall  rest. 

It  seems  to  a  majority  of  our  number  that  this  was  a  contract 
of  purchase  and  sale,  and  not  an  agreement  constituting  an 
agency.  If  we  change  very^lightly  the  order  of  the  phraseol- 
ogy, the  intent  of  the  parties  will  become  more  apparent. 

''I  do  agree  to  deliver  at 'Reynolds'  warehouse,  in  Massillon, 
by  the  middle  of  April  next,  one  thousand  bushels  of  good 
merchantable  barley  at  thiriy-five  cents  per  bushel,  and  haTe 
received  from  William  Webb  one  htmdred  and  seveniy-five  dol- 
lars as  an  advanceto  buy  barley  for  him.  John  Black. 

"  February  7,  1848." 

Now  it  made  no  manner  of  difference  with  William  Webb 
whether  the  price  of  barley  rose  or  fell  in  the  market  between 
the  seventh  of  February  and  the  fifteenth  of  April,  1848.  He 
was  sure  of  one  thousand  bushels  at  the  price  of  thirty-five 
cents;  and,  peradventure,  it  might  cost  John  Black  fifty  cents 
a  bushel  before  the  day  of  delivery  arrived.  There  is  nothing 
characteristic  of  an  agency  in  this. 

If  Black  purchased  all  or  a  part  of  this  "  thousand  bushels" 
of  barley  from  the  farmers  of  Stark  ootmiy  on  a  credit,  his  in- 
solvency would  not  justify  them  in  asserting  a  olcdm  against 
Webb  for  the  price  of  their  property  delivered  to  Black.  There 
is  nothing  characteristic  of  an  agency  in  this. 

Again:  Webb  had  no  right,  by  the  terms  of  the  agreement,  to 
dictate  to  Black  when  and  where  he  should  buy  this  barley,  or 
when  he  should  stop  purchasing.  There  is  nothing  characteristio 
of  an  agency  in  this.  In  fact,  we  do  not  discover  from  the  testi- 
mony that  any  right  of  property  in  this  barley  could  vest  in 
Webb— not  even  to  the  extent  of  the  money  advanced — until 
such  time  as  Black  should  see  fit  to  make  actual  delivery  of  the 
grain  or  pass  over  to  him  the  warehouse  receipts.  It  is  in  evi« 
denoe  that  the  warehousemen  would  have  felt  bound  to  deliver 
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the  barley  to  any  person  or  persons  piesenting  to  them  those 
receipts.  These  important  eyidences  of  ownership  Black  retained 
within  his  own  control  until  after  the  loss. 

How  can  it  be  said  with  certainty  that  this  barley  would  have 
been  transferred  to  Webb  in  case  the  warehouse  had  not  been 
swept  away?  Black  had  in  himself  the  absolute  power  of  dis* 
posal,  at  any  and  all  times,  so  long  as  he  retained  the  receipts; 
and  Webb  could,  with  no  sort  of  propriety,  object  to  a  sale  of 
the  property  in  store,  so  that,  at  the  last,  he  received  in  quantity 
and  quality  the  barley  which  Black  had  agreed  to  deliver  to 
him. 

By  making  application  of  these  tests,  and  others  that  could 
be  easily  enumerated,  we  are  brought  to  the  conclusion  that 
John  Black,  the  plaintiff  in  error,  purchased  this  barley,  not  as 
the  agent  or  factor  of  William  Webb,  but  on  his  own  private 
account,  and  for  the  purpose  of  filling  a  contract  of  sale,  entered 
into  and  then  subsisting  between  himself  as  the  vendor  and 
William  Webb  as  the  vendee. 

In  this  view  of  the  subject,  the  risk  of  the  property  would  re- 
main with  Black  until  he  shotdd  deliver  the  barley  or  transfer 
the  contract  thereof  to  Webb.  The  loss  happened  before  such 
c'elivery  or  transfer,  and  must  be  borne  by  Black  alone. 

The  judgment  of  the  common  pleas  will  be  affirmed  with  costs. 

Bakbet,  J.,  dissented. 

Bjtghoogs,  0.  J.,  was  absent,  and  did  not  participate  in  the 
decision  of  this  cause. 


A  BULB  SmiLAH  TO  THAT  LAID  DOWN  IK  THX  PBIKOIPAL  GA8B  WM  fol- 
lowed in  each  of  those  cited  below:  Rwiee  v.  Wadt,  47  BarK  63;  Je«ii\/ng%  v. 
f7a^,  13  nL  610;  KtUy  v.  Uptm^  6  Daer,  336;  Lam  v.  Ntalt^  2  Stork.  106> 
Lovdaot  y.  Stewairt,  23  Mias.  384;  Loyf  v.  Freenutn^  12  UL  467;  Shields  v. 
PetUe^  4  K.  Y.  122;  Broum  v.  Brooks^  7  Jones,  93;  Leonard  y.  Winelow,  9 
Grant  Gas.  139;  Shaw  ▼.  Mudd,  8  Pick.  9;  PhUUpa  ▼.  HunnetoeU,  4  GreenL 
376;  GarreU  ▼.  Cfrooka,  16  La.  Ann.  483;  Boberta  y.  BeaUy,  2  Penn.  67;  Me* 
Donald  y.  HeweU^  16  John.  361;  Penniman  y.  Hairtehom^  18  Mass.  87. 
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po  Omo,  8M.] 
Lr  AoTiov  OF  Assuifpsrr  DKncKDAur  mat  Giys  nr  Bvidingi^  under  the 

general  issne,  the  reoord  of  a  former  recoyery. 
i)ouBT  MAT,  nr  Statb  of  Ohio,  in  a  proper  case,  set  aside  a  Judgment 

entered  at  a  preyions  term,  and  this  may  be  done  at  the  instanoe  of  tbt 

plaintiff  as  well  as  of  the  defendant. 
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PbesumI'TION  of  Jcbisdiction. — An  inferior  court  shall,  when  qnestione«l, 
Bhow  that  it  acted  within  its  jurisdiction,  whereas,  in  ooarts  of  general 
jurisdiction,  it  is  presumed  until  the  coutrary  is  shown. 

Prbsumption  of  Beguiaritt  of  Judgment. — The  record  of  the  judgment 
of  a  court  vacating  a  judgment  previously  entered  neither  shows  not 
disproves  notice  to  the  adverse  party:  Itdd^  that  as  the  court  was  of  su- 
perior jurisdiction,  the  presumption  was  in  favor  of  the  judgment. 

Assumpsit.     The  opinion  states  the  facts. 

Coffin  and  Mtchell,  for  the  plaintiff. 

Walker,  for  the  defendants. 

By  Court,  Caldwell,  J.  The  proceeding  in  the  commercial 
court  of  Cincinnati  was  an  action  of  assumpsit,  brought  by 
Reynolds  to  recover  the  price  of  a  quantity  of  tobacco,  which  he 
claimed  to  have  sold  to  the  defendants,  Stansbury  &  Burch,  as 
partners.  The  defendants  pleaded  the  general  issue,  and  claimed 
that  no  partoership  existed  between  them,  and  that  Burch  had 
nothing  whatever  to  do  in  the  purchase  of  the  tobacco.  The 
plaintiff  having  offered  evidence  for  the  purpose  of  proving  the 
sale  of  the  tobacco,  and  tending  to  prove  the  partnership  of  de- 
fendants, gave  in  evidence  a  bill  of  exchange  for  four  hundred 
and  eighty-seven  dollars  and  seventy-seven  cents,  dated  March 
13, 1846,  drawn  upon  and  accepted  by  the  defendant  Stansbury, 
which  bill  was  claimed  to  have  been  given  for  the  tobacco. 

The  defendants  then  offered  in  evidence  a  copy  of  the  record 
of  a  judgment,  recovered  by  Reynolds  against  Stansbuiy  in  the 
superior  court  of  Cincinnati,  at  the  January  term,  1847,  for  four 
hundred  and  ten  dollars  and  ninety-seven  cents,  and  offered  to 
prove  by  parol  that  the  cause  of  action  in  that  suit  and  the  one 
mentioned  in  the  record  were  the  same.  To  this  evidence  the 
plaintiff  objected;  the  objection  was  overruled  by  the  court  and 
the  evidence  admitted. 

The  plaintiff  then  offered  a  record  of  proceedings  had  in  the 
superior  court  of  Cincinnati,  showing  that  the  judgment  of 
Reynolds  against  Stansbury  had  been  set  aside  at  the  January 
term  of  that  court,  1849,  on  motion  of  the  plaintiff  Stansbury. 
This  record  does  not  show  afi&rmatively  that  Stansbury  had  no- 
tice of  the  motion  to  set  aside  the  judgment,  nor  does  it  show 
for  what  cause  the  judgment  was  vacated.  The  defendants  ob- 
jected to  the  admission  of  this  record,  "  because  not  showing 
that  Stansbury  had  notice  of  the  motion,  nor  for  what  cause  the 
judgment  was  vacated,  the  court  had  no  authoriiy,  at  a  subse- 
quent term^  on  motion,  to  set  aside  the  judgment.^    The  oourl 
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sustained  the  objection^  and  refused  to  permit  this  record  to  go 
in  evidence;  to  which  ruling  of  the  court  the  plaintiff  excepted. 
The  jury  returned  a  verdict  for  the  defendant.  The  plaintiff 
has  assigned  for  error  the  rulings  of  the  court  above  referred 
to,  in  admitting  the  record  of  the  recovery  of  the  judgment  in 
the  superior  court  and  refusing  to  permit  the  record  of  the 
court  setting  aside  that  judgment  to  go  in  evidence,  and  also 
claiming  that  the  court  erred  in  their  charge  to  the  jury,  which 
is  set  forth  in  the  bill  of  exceptions.  It  is  contended  in  the 
first  place  that  the  court  erred  in  permitting  the  record  to  be 
given  in  evidence  under  the  general  issue  without  notice. 

In  the  case  of  Young  v.  Black,  7  Cranch,  565,  this  same  ques- 
tion was  presented  precisely  as  it  is  in  this  case.  Justice  Story, 
in  delivering  the  opinion  of  the  court  in  that  case,  says:  '*  The 
defendant  offered  in  evidence  a  record  of  a  former  suit  between 
the  same  parties,  in  which  judgment  was  rendered  for  the  de- 
fendant, supported  by  parol  proof  that  the  former  suit  was  for 
the  same  cause  of  action  as  the  present  suit.  The  plaintiffs  de- 
nied its  admissibility  under  the  general  issue;  and  we  ai3  all  of 
opinion  that  the  objection  can  not  be  supported." 

In  1  Phill.  Ev.  243,  the  author  states  the  rule  thus:  ''In  an 
action  of  assumpsit  the  defendant  may  either  plead  a  judgment 
recovered  or  give  it  in  evidence  under  the  general  issue." 

In  1  Greenl.  Ev.,  sec.  531,  it  is  laid  down  as  well  settled  that 
a  former  recovery  may  be  shown  in  evidence  under  the  general 
issue,  as  well  as  pleaded  in  bar.  The  plaintiff  relies  on  the 
ease  of  Inman  v.  Jenkins,  3  Ohio,  271.  The  court  in  that  case 
do  decide  that  a  judgment  of  a  former  recovery  can  not  be  given 
in  evidence  under  the  general  issue  without  notice.  That  is  a 
circuit  decision,  and  is,  as  we  think,  contrary  to  the  current  of 
authority  on  the  subject.  Indeed,  so  far  as  our  examination 
has  extended,  the  decisions  are  all  on  the  other  side.  We  think, 
then,  that  the  commercial  coui*t  decided  correctly  in  admitting 
the  record  under  the  plea  of  the  general  issue. 

The  next  question  which  we  propose  to  consider  is,  whether 
the  court  decided  correctly  in  ruling  out  the  record  showing 
that  this  judgment  had  been  set  aside  by  the  court.  And  this 
necessarily  presents  the  other  question — whether  the  court 
could  treat  this  record  in  a  collateral  proceeding  as  a  nullity. 
This  is  no  doubt  a  question  of  some  difficulty.  It  is  contended 
in  the  first  place,  on  behalf  of  defendants  in  error,  that  the 
term  of  the  court  at  which  the  judgment  was  entered  having 
passed,  the  judgment  was  beyond  the  control  of  the  court,  and 
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that  it  could  not,  as  in  this  case,  at  a  subsequent  term,  set  it 
aside.  The  question  whether  a  court  has  the  power  on  motion 
to  set  aside  a  judgment  entered  at  a  preyious  term  for  irregu- 
larity is  one  that  has  been  frequently  adjudicated  in  this  state. 

In  the  case  of  Sunt  t.  Yeatman,  8  Ohio,  15,  where  the  ques- 
tion was  directly  presented,  the  court  held  that  the  power  of  a 
court  to  set  aside  a  judgment  for  manifest  irregularity  was  one 
that  was  exercised  by  all  courts;  and  that  the  power  may  be 
exercised  not  merely  at  the  term  in  which  the  judgment  is 
rendered,  but  at  a  subsequent  term.  And  the  court  in  that  in- 
stance sustained  the  action  of  the  court  in  error  in  setting 
aside  a  judgment  entered  at  a  previous  term. 

The  case  of  CrUchfield  v.  Porter,  8  Ohio,  518,  was  on  a  bill  ia 
chanceiy,  where  the  complainant  sought  to  be  relieved  against 
a  judgment  rendered  against  him,  on  the  ground  that  the  at* 
tomey  who  appeared  for  him  and  pleaded  had  no  authority  to  act, 
and  that  he  had  not  been  served  with  process.  The  court  dis- 
missed the  bill  on  the  ground  that  the  complainant  had  a  clear 
and  ample  remedy  at  law,  by  motion  to  have  the  judgment 
opened,  although  the  term  of  the  court  at  which  it  was  entered 
had  passed. 

In  the  cases  of  Shelion  v.  Gill,  11  Ohio,  417;  Sloo  v.  Lea,  18 
Id.  307;  and  Aberneihy  v.  Latimore,  19  Id.  288,  the  court  fully 
recognized  the  same  principle.  The  courts  in  New  York  appear 
to  have  adopted  the  same  rule:  Philips  v.  Eawley,  6  Johns.  129; 
and  Morgan  v.  Dyer,  9  Id.  255,  are  both  cases  in  which  the  court 
held  that  it  was  competent  for  a  court  to  open  a  judgment  on 
motion,  for  good  cause,  at  a  term  subsequent  to  the  one  at  which 
it  was  rendered. 

In  Indiana,  North  Carolina,  and  some  of  the  other  states,  the 
contrary  rule  has  been  established:  See  Brackenridge  v.  Mc- 
Culloch,  7  Blackf .  334;  Bamsour  v.  Baper,  7  Ired.  L.  346.  There 
no  doubt  is  a  direct  conflict  between  the  decisions  on  this  sub- 
ject. Still  we  must  consider  the  rule  as  settled  in  Ohio,  that  a 
court,  in  a  proper  case,  has  the  power,  on  motion,  to  set  aside  a 
judgment  entered  at  a  previous  term.  And  we  suppose  that  that 
power  must  be  limited  to  cases  where  there  has  been  irregularity 
in  entering  the  judgment. 

It  may  be  proper  here  to  remark,  that  all  the  authorities  to 
which  we  have  referred  as  sustaining  the  power  of  the  court  to 
set  aside  a  judgment  in  such  a  case  (except  that  of  Sloo  v.  Lea, 
18  Ohio,  807)  are  cases  where  the  right  to  set  aside  the  judgment 
was  sought  by  the  defendants  to  it. 
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It  is  not  likely  that  the  ease  would  frequently  occur  in  which 
a  plaintiff  would  ask  to  set  aside  his  own  judgment.  Yet  still, 
when  the  power  of  the  court  has  once  been  established  over  a 
judgment  at  a  subsequent  term  from  that  at  which  it  is  entered, 
we  do  not  see  but  that  a  case  might  arise  where  an  irregularity 
had  crept  into  a  judgment  without  the  fault  of  the  plaintiff, 
where  justice  would  require  the  exercise  of  the  power  on  his 
behalf  as  well  as  that  of  a  defendant.  In  the  case  of  Sloo  v.  />?a, 
the  court  suggest  the  right  to  set  aside  the  judgment  on  motion 
as  one  of  the  remedies  which  belonged  to  the  plaintiff  in  the 
judgment.  If  the  superior  court,  then,  had  power  over  this 
judgment,  at  the  time  they  set  it  aside — if  they  had  power  to  set 
it  aside  for  irregularity,  they  may  have  adjudged  that  irregularity 
existed  when  none  did  exist,  and  their  proceedings,  therefore, 
clearly  be  erroneous.  Yet  the  record  of  such  proceedings  could 
not  be  collaterally  impeached— could  not  be  treated  as  a  nullity. 
The  supreme  court  of  the  United  States,  in  the  case  of  Voorhees 
V.  Bank  of  the  United  States,  10  Pet.  449,  say:  '*  The  line  which 
separates  error  in  judgment  from  the  usurpation  of  power  is 
very  definite,  and  is  precisely  that  which  denotes  the  cases  where 
a  judgment  or  decree  is  reversible  only  by  an  appellate  court,  or 
may  be  declared  a  nullity  collaterally,  when  it  is  offered  in  evi- 
dence in  an  action  concerning  the  matter  adjudicated,  or  pur- 
porting to  have  been  so.  In  the  one  case  it  is  a  record  imput- 
ing absolute  verity;  in  the  other,  mere  waste  paper." 

But  it  is  said  that  the  record  in  this  case  does  not  show  that 
Stansbury  had  notice  of  the  motion  to  set  aside  the  judgment; 
and  therefore,  the  court  did  not  acquire  jurisdiction  in  the  mat- 
ter. Now  we  suppose,  as  the  proceeding  was  an  adversary  one, 
and  one  that  affected  the  rights  of  Stansbury,  that  it  was  neces- 
sary he  should  have  notice  in  order  to  invest  the  court  with 
jurisdiction.  But  the  record  does  not  state  whether  he  had  or 
had  not  notice.     It  is  entirely  silent  on  the  subject. 

It  is  a  principle  well  established,  that  to  support  the  judg- 
ment or  proceedings  of  a  court  of  inferior  and  limited  jurisdic- 
tion, it  is  necessary  that  it  should  be  shown  on  the  face  of  the  rec- 
ord that  the  court  had  obtained  jurisdiction  of  the  person  of  the 
defendant;  but  that  in  favor  of  the  proceedings  of  a  court  of 
general  jurisdiction,  it  is  presumed  that  it  had  jurisdiction  of 
the  person  of  the  defendant,  although  that  fact  does  not  appear 
on  the  record.  In  order  to  impeach  the  proceedings  of  a  court 
of  general  jurisdiction  collaterally,  it  is  necessary  that  the 
party  impeaching  it  should  prove  af&rmatively  that  process  was 
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not  served.  In  Foot  y.  Stevens,  17  Wend.  485,  the  role  ia  laid 
down  to  be,  that ''an  inferior  court  shall,  when  qnestioned, 
show  that  it  acted  within  its  jurisdiction;  whereas,  in  courts  oi 
general  jurisdiction,  it  is  presumed  until  the  contraiy  is  shown.  *' 
In  the  case  of  Wheeler  v.  Baymondy  8  Cow.  314,  and  the  case  of 
Blo(mi  et  al.  v.  Burdick,  1  HQl  (N.  Y.),  130  [37  Am.  Dec.  299), 
this  principle  is  clearly  established.  The  superior  court  of  Gin- 
•cinnati  is  a  court  of  general  jurisdiction,  within  the  legal  accept- 
ation of  that  term,  and  its  jurisdiction  will  be  presumed  although 
that  fact  does  not  afiSrmatively  appear  on  the  record.  Although 
we  think  it  likely  that  the  superior  court  may  have  erred  in  set- 
ting aside  this  judgment;  yet,  having  the  power  to  set  aside  a 
judgmeut  of  the  court  at  a  subsequent  term,  if  in  this  instance 
it  exercised  that  power  erroneously,  the  proceeding  would  not 
therefore  be  void.  And  a  majority  of  the  court  are  of  opinion 
that  the  commercial  court  erred  in  not  permitting  the  record 
to  go  in  evidence.  We  do  not  think  it  necessaiy  to  proceed 
further  in  the  examination  of  the  other  errors  assigned. 

The  judgment  of  the  commercial  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Rakket,  J.,  dissented. 


Former  Judgment  fob  Sams  Cause  of  AcnoN  may  be  given  in  evi- 
dence under  the  general  issue:  Young  v.  Bummel,  38  Am.  Dec.  694;  King  v. 
Chase,  41  Id.  675;  OfftU  v.  John,  40  Id.  125;  Freeman  on  Judgments,  sec. 
358;  but  ivhen  given  in  evidence  is  only  prima  facie  evidence;  whereas,  if  it 
had  been  pleaded,  it  would  be  conclubive:  Wann  v.  McNtdty,  43  Id.  58. 

Irbegular  Judgment  mat  be  Vacated  at  a  term  of  court  subsequent 
to  that  at  which  it  was  rendered,  upon  motion  made  in  due  form  for  that 
purpose:  Window  v.  Anderson,  32  Am.  Dec.  651,  and  note;  but  "every  judg* 
ment  regularly  entered  must  become  iinal  at  the  end  of  the  term:"  Freeman 
on  Judgments,  sec.  96. 

Proceedings  of  Courts  ov  General  Jurisdiction  are  presumed  to  be 
regular  and  within  the  scope  of  their  authority:  Adams  v.  Juries,  40  Am. 
Dec.  477;  Lourry  y.  Erwin,  39  Id.  5lf7;  Bloom  v.  Burdick,  37  Id.  290,  and  the 
notes  to  the  above  case,  wherein  the  distinction  pointed  out  in  the  principal 
case  between  courts  of  general  and  special  jurisdiction  is  discussed.  See  also 
Freeman  on  Judgments,  sec.  124;  Church  on  Habeas  Corpus,  see.  225. 
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[20  OBXO,  401.] 

BzTXNT  AND  OPERATION  OF  SHERIFF'S  Deed  must  be  measured  hy  the  levy 
that  he  made,  and  the  appraisement  and  sale  consequent  thereon,  tad 
oan  not  be  enlarged  by  any  expression  that  he  may*liaT6  made  vm  of 
therein. 
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Lv  CoifYXYANd  OF  Land  bt  Mbtes  and  Bounds,  a  mill  and  other  sabtftaa- 
tial  improTements  pass  with  it. 

Pbincipai.  Thing  will  Dbaw  to  It  All  its  Incidents  and  appurte- 
nances, and  upon  a  transfer  of  the  principal  thing,  they  will  pass  with 
it,  although  not  speciiically  named. 

ISasement  will  Pass,  as  Incident  to  a  tract  of  land  sold  by  a  sheriff^ 
without  any  special  description  in  the  levy  or  deed. 

Ebbob  to  the  common  pleas  of  Columbiana  county.  The  opin- 
ion Btates  the  facts. 

Umbstaetter,  Stanton  and  Wallace^  and  Upham^  for  the  plaint- 
%Sa  in  error. 

JEfotfon  and  Potter ^  for  the  defendant. 

By  Court,  Rannet,  J.  The  plaintiffs  in  error  T^ere  sued  in 
the  court  below  in  an  action  on  the  case  for  diverting  a  water- 
course called  the  west  fork  of  the  Little  Beaver.  They  pleaded 
not  guilty,  and  upon  trial  a  verdict  was  found  against  them,  upon 
which  the  court  rendered  a  judgment.  They  piuyed  certain  in- 
tstructions  from  the  court  to  the  jury,  which  being  refused,  they 
excepted,  and  now  present  the  same  questions  to  this  court 
upon  this  writ  of  error.  The  object  of  the  controversy  is  to 
•determine  to  which  of  two  tracts  of  land  a  certain  water  right 
attaches.  Leaving  out  of  the  question  such  details  as  tend 
only  to  confuse,  a  clear  understanding  of  the  points  raised  and 
decided  will  be  obtained  from  the  following  state  of  facts:  On 
the  twenty-seventh  of  February,  1834,  Thomas  Polluck  con- 
veyed, by  deed  of  that  date,  to  Joseph  McLaughlin,  fifteen  and 
ten  one-hundredths  acres  of  land  lying  on  one  side  of  said 
stream,  by  particular  description.  On  the  thirty-first  of  July, 
1837,  John  May,  who  owned  lands  above  those  thus  conveyed, 
on  both  sides  of  the  stream,  and  also  on  the  opposite  side  of 
the  stream  against  them,  conveyed  to  McLaughlin  one  acre  of 
Aand  upon  the  opposite  side  of  the  stream,  extending  as  far  up 
the  stream  as  the  land  conveyed  by  PoUuck  to  McLaughlin,  and 
also  the  right  to  build  a  mill-dam  along  the  whole  length  of  the 
up];)er  line  of  the  tract,  so  as  to  raise  the  water  to  a  ceruun 
luark,  particularly  specified,  and  to  have  the  right,  at  all  times, 
to  enter  upon  the  lands  of  May  to  keep  the  same  in  repah 

A  dam  was  accordingly  erected,  from  which  the  water,  oy 
means  of  a  race,  was  taken  out  upon  the  fifteen-and-ten-one- 
Lundredths-acre  tract,  and  after  being  carried  through  the 
whole  length  of  that  tract,  was  again  discharged  into  the  stzean. 
«t  a  considerable  distance  below  the  lower  boundo^  of  the  one* 
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acrid  tract*  On  this  race,  and  supplied  by  water  from  it,  was  a 
mill,  which  the  bill  of  exceptions  inform  <<  iin  was  first  erected 
in  1829,  and  until  1837  supplied  with  water  iioin  the  same  race, 
taken  from  a  dam  built  some  rods  farther  up  the  stream  than 
the  present  one,  but  under  what  authorify  does  not  appear 
Since  1837  the  mill  has  been  propelled  by  water  taken  from  the 
dam  built  in  pursuance  of  the  deed  from  May  to  McLaughlin, 
before  referred  to.  On  the  tenth  day  of  August,  1837,  Mc< 
Laughlin  conveyed  to  May  three  acres  from  Uie  upper  end  of 
the  fifteen-and-ten-one-hundredths-acre  tract,  reserving  the  right 
to  keep  up  the  dam  on  the  north  side.  It  is  not  important  fur- 
ther to  notice  this  conveyance.  At  the  April  term  of  the  court 
of  common  pleas  for  Columbiana  county,  for  the  year  1845, 
Andrew  McCormick  recovered  a  judgment  against  McLaughlin^ 
upon  which,  on  the  fifteenth  day  of  September,  1845,  the  fifteen- 
and-ten-one-hundredths-acre  tract  was  levied  upon,  and  in  the 
levy  particularly  described  by  metes  and  bounds,  as  in  the  deed 
from  PoUuck  to  McLaughlin.  At  the  sale,  the  plaintifFs  in  error 
became  the  purchasers,  and  received  a  deed  from  the  sheriff 
dated  March  20,  1846,  which,  after  setting  forth  the  levy,  sale, 
and  confirmation,  proceeds  to  convey  the  land  so  specifically 
described,  '*  with  all  and  singular  the  privileges  and  appurte- 
nances thereunto  belonging."    This  is  the  plaintiffs'  title. 

On  the  third  day  of  July,  1845,  McLaughlin  mortgaged  both 
these  tracts,  together  with  other  lands,  to  Heniy  Mason,  the  de- 
fendant. The  mortgage  money  being  unpaid,  at  the  March 
term,  1846,  of  the  same  court,  he  obtained  a  decree  for  the  sale 
of  all  the  lands  specified  in  his  mortgage,  except  the  fifteen-and- 
ten-one-hundredths-acre  tract  which  had  been  already  sold  on 
the  prior  lien,  as  before  stated,  and  at  the  sale  he  became  the 
purchaser  of  the  one-acre  tract,  and  received  a  deed  from  the 
proper  officer  on  the  first  of  August,  1846.  This  constitutea 
the  defendant's  title. 

Upon  this  state  of  facts,  the  court  of  common  pleas  charged 
the  jury,  that  while  the  judgment  would  operate  as  a  lien  upon 
the  appurtenant  water  right  by  which  the  water  was  obtained 
to  propel  the  mill,  3'et  that  such  water  right,  upon  a  tract  of 
land  other  than  that  upon  which  the  mill  was  situate,  though 
subject  to  levy  and  execution,  would  not  pass  to  the  purchaser 
at  sheriff's  sale  unless  the  same  was  included  expressly  in  the 
levy.  If  not  so  expressly  included,  the  land  only  within  the 
boundaries  specified,  and  the  mill  situate  thereon,  would  pass 
to  the  purchaser  at  the  sale. 
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Was  this  instruction  correct?  is  the  only  question  presented 
for  our  consideration.  We  do  not  attach  any  importance  to 
the  fact  that  the  sheriff,  in  his  deed,  has  professed  to  convey 
the  lands,  with  the  privileges  and  appurtenances  thereunto  be- 
longing. The  extent  and  operation  of  his  deed  must  be  mea.s- 
ured  by  the  levy  that  he  made,  and  the  appraisement  and  sale 
consequent  thereon,  and  can  not  be  enlarged  by  any  expres- 
sions that  he  may  have  made  use  of  in  his  deed.  Without  a 
judgment,  levy,  and  sale,  the  sheriff  possesses  no  more  power 
or  authority  to  convey  the  lands  of  a  debtor  than  any  private 
person;  and  consequently,  without  these  indispensable  requi- 
sites, can  give  no  better  title  to  them.  Any  interest  not  levied 
upon  can  not  be  legally  sold,  and  if  not  legally  sold  can  not  be 
conveyed.    Of  this  we  think  there  can  be  no  doubt. 

The  great  question  here  is,  What  was  included  in  the  levy? 
That  the  land,  with  every  substantial  erection  thereon,  includ- 
ing, of  course,  the  mill,  was  covered  "by  it,  is  not  denied.  To 
include  all  these  there  was  no  necessity  or  propriety  in  going 
further  than  to  give  a  description  of  the  land  by  metes  and 
bounds. 

The  absolute  title  to  all  these  was  carried  to  the  purchaser  by 
the  sale  and  conveyance.  A  principal  thing  will  draw  to  it  all 
its  incidents  and  appurtenances,  and  upon  a  transfer  of  the 
principal  thing,  they  will  pass  with  it,  although  not  specifically 
named.  This  results  inevitably  from  the  nature  and  character 
of  the  principal  and  its  incidents,  and  the  relation  they  sustain 
to  each  other.  The  land  and  the  mill  having  passed  to  the 
plaintiffs  in  error  by  the  sheriff's  deed,  as  the  principal  thing, 
can  the  water  right,  which  now  constitutes  the  matter  in  con- 
troversy, be  regarded  as  an  incident  appendant  to  that  principal 
and  so  carried  along  with  it  ?  That  land  can  not  be  appurte- 
nant to  land,  as  a  general  rule,  is  well  settled. 

The  right  here  claimed,  of  raising  a  water  power  upon  one 
piece  of  land  to  be  used  and  enjoyed  upon  another,  comes  under 
the  general  term  ''easement." 

A  late  learned  writer,  Angell  on  Watercourses,  sec.  142,  in- 
forms us  that  they  were  treated  of  by  the  civil  law  under  the 
name  of  services,  where  they  were  divided  into  real  and  per- 
sonal. The  former  were  defined  to  be  "a  service  which  ouo 
estate  owes  to  another,  or  the  right  of  doing  something,  or 
of  having  a  privilege  in  one  man's  estate  for  the  advantage  and 
convenience  of  the  owner  of  another  estate."  ''  The  estate  unto 
which  the  service  is  due  is  called  prcBdium  dominana^  or  the 
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ruling  estate;  and  the  other  estate,  which  suffers  or  yields  tbe 
service,  is  called  prcedium  serviens,  or  an  estate  subject  to  a 
privilege  or  service.  To  constitute  such  service,  it  is  therefoie 
necessaiy  that  there  be  two  estates,  the  one  giving  and  the  oth<T 
receiving  the  advantage." 

The  extract  I  have  quoted  exactly  defines  the  interest  claimed 
by  the  plaintiffs  in  error  as  belonging  to  the  estate  of  the  pur- 
chaser. As  they  claim  it,  it  is  the  right  of  erecting  a  dam  and 
flovnng  back  the  water  upon  the  estate  of  May  for  the  advan- 
tage and  convenience  of  the  estate  they  purchased,  on  which  the 
mill  was  situate.  That  McLaughlin  bought  this  right  or  ease- 
ment of  May,  for  the  advantage  of  the  mill  on  the  fifteen-and- 
ten-hundredths-acre  tract,  can  not  be  doubted.  That  he  so 
applied  it  and  used  it  down  to  the  time  that  that  tract  was  sold 
to  the  plaintiffs  in  error  is  equally  clear.  That  he  did  not 
buy  it  or  use  it  for  the  benefit  of  the  one-acre  tract  is  undeni- 
able. 

It  is  true  that  it  was  acquired  by  the  same  deed  by  which  tlie 
one-acre  tract  was,  and  that  the  whole  was  mortgaged  to  Mason 
by  the  same  description  found  in  the  deed  from  May.  But  at 
the  time  the  judgment  was  obtained,  both  tracts,  ufl  well  as  the 
easement,  belonged,  unincumbered,  to  McLaughlin,  and  the 
easement  had  been  made  subservient  and  attached  to  the  fifteen- 
and-ten-hundredtbs-acre  tract.  If  at  that  time  it  attaches  as 
an  incident  to  that  estate,  the  same  judgment  that  bound  that 
estate  bound  its  incident  also.  That  it  did  so  attach  as  an  in- 
cident or  appurtenance  to  the  fifteen-acre  tract,  and  passed 
with  it  without  any  special  description  in  the  levy  or  deed,  I 
think  vezy  clear  from  the  authorities. 

The  same  author  from  whom  I  have  already  quoted,  page  164, 
section  158,  upon  the  authority  of  a  great  number  of  English 
and  American  cases,  lays  down  the  general  rule  thus:  ''The 
maxim  of  the  law  is,  that  whoever  grants  a  thing  is  supposed 
also  tacitly  to  grant  that  vnthout  which  the  grant  would  be  of 
]io  effect;  and  accordingly,  whenever  anything  is  granted,  all 
the  means  to  attain  itj  and  all  the  fruits  and  effects  of  it,  are 
gj-anted  also,  and  will  pass  inclusive,  together  with  the  thing, 
bv  the  grant  of  the  thing  itself,  without  the  words  cum  perU" 
nciUiis,  or  with  *  appurtenances,'  or  any  like  words." 

The  foUovnng  cases  will  illustrate  the  application  of  this  rule 
uiuler  a  variety  of  circumstances.  It  is  true  that  in  some  of 
(hciii  stress  is  laid  upon  the  fact  that  the  term  "  appurtenances" 
was  found  in  the  deed,  but  it  will  be  seen  that  the  weight  of  ra« 
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thoriiy  folly  sustains  Mr.  Angell  in  saying  that  that,  or  any  sim« 
ilar  word,  is  not  necessary. 

The  direct  question  as  to  the  necessity  of  any  such  provision 
was  made  in  Kent  v.  Waiie,  10  Pick.  141.  The  court  say:  "  It  is 
admitted  that  the  j^intiff  has  a  valid  title  to  the  wood-lot,  but 
it  is  denied  that  he  has  any  title  to  the  right  of  way,  because  iu 
some  of  his  title  deeds  there  is  no  express  grant  of  the  right  ol 
way,  nor  of  the  appurtenances  of  the  wood-lot.  But  this  omis* 
sion  is  not  material;  for  the  principle  seems  to  be  well  settled, 
tliat  a  right  of  way  or  other  easement  appurtenant  to  land  will 
pass  by  a  grant  of  the  land  without  any  mention  being  made  of 
the  easement  or  the  appurtenances.  This  principle  is  laid  down 
by  Lord  Coke,  and  is  supported  by  a  strong  current  of  authori- 
ties. There  is  a  dictuni  to  the  contrary  in  the  case  of  Higgins  v. 
Orant,  Cro.  Eliz.  18,  but  it  is  wholly  unsupported." 

Justice  Story,  in  the  case  of  The  United  States  v.  Appleton,  1 
Sumn.  502,  is  equally  explicit  upon  this  point.  Referring  to 
the  case  of  Staple  v.  Heydeii,  6  Mod.  1,  he  says:  "  It  is  observa- 
ble, that  in  this  case  reliance  is  placed  on  the  language  of  the 
grant,  '  with  all  the  ways,'  etc.  But  this  is  wholly  unnecessaiy; 
lor  whatever  are  properly  incidents  and  appurtenances  of  the 
jrant  will  pass  without  the  word  '  appurtenances,'  by  mere  oper- 
ation of  law.  So  it  is  laid  down  by  Lord  Coke  in  Co.  Lit.  307. 
The  same  doctrine  is  affirmed  by  Lord  Chief  Baron  Comyns, 
Dig.,  Grant,  E,  11,  and  it  has  been  fully  supported  by  the  su- 
preme court  of  Massachusetts  in  a  very  recent  case."  The  su- 
preme court  of  Pennsylvania  have  in  effect  adopted  the  same 
rule. 

In  Svmrtz  v.  Swariz,  4  Pa.  St.  359  [45  Am.  Dec.  G97],  Gib- 
son, C.  J.,  says:  "  Though  the  rule  admits  of  exceptions,  it  is 
generally  true  that  land  can  not  be  appurtenant  to  land;  but 
that  a  license  or  privilege  may,  was  ruled  in  Pickering  v.  Staj}- 
ler,  5  Serg.  &  R.  107,  in  which  a  water  right  was  allowed  to  pass 
without  the  word  *  privileges,'  as  appurtenant  to  a  saw-mill. 
The  privilege  in  this  case  as  well  as  in  that  was  enjoyed  in  con- 
nection with  the  land  which  was  the  subject  of  the  conveyance 
— it  would  have  been  useless  separated  from  it — and  it  is  not 
to  be  doubted  that  it  passed  by  the  word  '  appurtenances.' " 

By  the  very  recent  case  of  Eindhliffe  v.  Earl  of  Kinnoul,  5 
Bing.  N.  C.  1,  it  appears  to  be  the  settled  modem  doctrine  in 
England.  The  question  there  was  whether  a  right  of  way 
claimed  to  be  incident  to  an  estate  could  be  maintaiued  under  a 
lease  that  did  not  contain  the  word  '^  appurtenances."    Tindall, 
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C.  J.,  says:  '*  We  are  of  opinion  that  upon  the  fttcts  found  in 
this  special  Terdict  such  a  right  did  pass  as  a  necessaiy  incident 
to  the  subject-matter  actually  demised,  although  not  specially 
named  in  the  lease.'' 

I  think  these  cases  conclusiyely  settle  that  incidents  and 
appurtenances  to  property  will  pass  upon  its  alienation  without 
being  named.  What  can  be  regarded  as  such,  and  when  they 
arise,  is  also  made  very  clearly  to  appear  by  the  adjudged  cases. 
In  the  case  of  Hazard  v.  Bobinson,  3  Mason,  279,  Justice  Stoiy 
lays  down  the  following  general  rule:  ''Whatever  is  actually 
enjoyed  with  the  thing  granted,  as  a  beneficial  privilege  at  the 
time  of  the  grant,  passes  as  parcel  of  it,  but  not  otherwise." 

The  same  leared  judge  considered  the  subject  very  fully  in  the 
case  of  The  United  States  v.  Appleton,  before  cited.  The  ques- 
tion in  that  case  arose  upon  the  claim  of  the  defendant  to  the 
use  of  a  door  and  piazza  as  a  passage  to  the  street,  the  same 
.being  enjoyed  at  the  time  he  purchased  the  property. 

The  following  extracts  from  the  opinion  will  show  the  view  of 

^e  law  taken  by  the  judge,  and  the  ground  upon  which  his  de- 

'Cision  was  based:  ''The  general  rule  of  law  is,  that  when  a 

ohouse  or  store  is  conveyed  by  the  owner  thereof,  everything  be- 

ylonging  to  and  in  use  for  the  house  or  store,  as  an  incident  or 

/  appurtenance,  passes  by  the  grant.     It  is  implied  from  the  na- 

i  ture  of  the  grant,  unless  it  contains  some  restrictions  that  the 

;  grantee  shall  possess  the  house  in  the  manner  and  with  the 

:  same 'beneficial  rights  as  were  then  in  use  and  belonged  to  it. 

'iThus  if  a  man  sells  a  mill,  which  at  the  time  has  a  particular 

.stream  of  water  flowing  to  it,  the  right  to  the  water  passes  as  an 

appurtenance,  although  the  grantor  was  at  tbe  time  of  the 

grant  the  owner  of  all  the  stream  above  and  below  the  mill. 

The  law  gives  a  reasonable  intendment  in  all  such  cases  to  the 

grant;  and  passes  with  the  property  all  those  easements  and 

^privileges  which  at  the  time  belong  to  it,  and  are  in  use  as 

Appurtenances.     In  truth,  every  grant  of  a  thing  naturally  and 

V  necessarily  imparts  a  grant  of  it  as  it  actually  exists,  unless  the 

♦  contrary  is  provided  for." 

In  the  case  of  New  Ipsunch  Factory  V.  Batchelder,  3  N.  H.  190 
[14  Am.  Dec.  346],  it  was  held,  that  where  a  grantor  deeded  a 

•  piece  of  land  by  metes  and  bounds,  with  a  mill  upon  it,  and  at 
the  time  there  was  a  raceway  running  beyond  the  bounds  of 
the  lands  granted,  into  other  land  of  the  grantor,  to  carry  the 
water  off  which  was  necessary  to  the  convenient  use  of  the  mill, 

^ihat  the  right  to  have  the  water  flow  off  uninterruptedly  through 
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the  whole  extent  of  the  raceway  passed  as  appurtenant  to  the 
mill.  The  court  remarked,  that  "it  is  well  known  that  in  the 
conveyance  of  real  estate  some  things  have  always  been  held  to 
pass  as  incidents  to  other  things,"  and  that  "a  raceway  may  be 
as  necessary  an  appurtenance  to  a  mill  to  conduct  the  water 
Irom  it  as  a  canal  to  conduct  to  it  the  water  necessaiy  to  work 
it.  In  many  cases  a  severance  of  the  appuiienance  from  the 
thing  to  which  it  is  appurtenant  would  render  both  useless." 

In  Kilgour  v.  Aahcom,  6  Har.  &  J.  82,  it  was  held,  that  when 
E.  died  intestate,  seised  of  a  tract  of  land  on  which  there  was 
a  grist-mill  then  in  operation,  on  a  division  of  the  land,  under 
the  act  to  direct  descents  amongst  his  heirs,  the  mill  was  on  the 
part  allotted  to  his  son  John,  the  dam  of  which  covered  a  ^'^"^ 
tion  of  the  part  alloted  to  his  daughter  Mary,  John  had  a  rigL. 
to  use  the  mill  and  dam  in  the  same  way,  and  to  the  same  e:;: 
tent,  as  they  had  been  used  by  K.  in  his  life-time." 

In  Blake  v.  Clarke  6  Greenl.  486,  it  was  held,  that  "by  the 
conveyance  of  a  mill  eo  nomine,  no  other  land  passes  in  fee  ex- 
cept the  land  under  the  mill  and  its  overhanging  projections. 
But  the  term  'mill'  may  include  the  free  use  of  the  head  of 
water  existing  at  the  time  of  its  conveyance,  or  any  other  ease- 
ment which  has  been  made  with  it,  and  which  is  necessaiy  to  its 
enjoyment." 

The  right  to  overflow  other  lands  of  the  grantor,  outside  of 
the  boundaries  of  the  grant,  involving  the  same  general  princi- 
ple, was  most  positively  affirmed  by  the  supreme  court  of  New 
York,  in  Ookley  v.  Stanley,  6  Wend.  525.  Sutherland,  J.,  says: 
"  Caldwell  intended  to  sell  and  Hatch  intended  to  buy  a  valuable 
water  privilege,  for  which  a  large  consideration  was  paid.  The 
right  to  overflow  the  adjoining  premises  of  the  grantor  to  the 
extent  necessary  to  the  profitable  enjoyment  of  the  privilege 
purchased,  and  in  the  manner  in  which  it  existed  and  had  been 
used  previous  to  the  grant,  passed  to  the  grantee  as  necessarily 
apputenant  to  the  premises  conveyed." 

In  the  light  of  these  authorities,  as  well  as  many  more  that 
might  be  referred  to,  wo  are  vezy  clear  in  the  opinion  that  this 
easement  created  in  the  estate  of  May,  by  his  deed  to  McLaugh- 
lin, was  by  the  owner  attached  as  an  incident  to  and  became  a 
part  of  the  fif  teen-and-ten-one-hundredths-acre  tract  upon  which 
the  mill  was  situate,  and  that  it  passed  by  a  conveyance  of  that 
tract  just  as  necessarily  and  inevitably  as  the  buildings  and 
fences  upon  it;  and  that  to  effect  such  transfer  there  was  no 
more  need  of  expressly  naming  the  one  than  the  other. 
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The  lien  of  the  judgment  covered  the  land  with  all  its  inci- 
dents and  appurtenances  as  then  used  and  enjoyed,  and  the  sale^ 
of  the  land  carried  them  all  to  the  plaintiffs  in  error.  The 
judgment  debtor,  after  the  lien  of  the  judgment  attached,  could 
not  have  separated  the  incident  from  ii43  principal;  nor  could 
the  sheriff  work  such  separation  in  his  sale.  They  together 
constituted  one  indivisible  whole,  the  whole  of  which  the  lien 
covered  and  the  sale  transferred. 

A  different  doctrine  might  be  ruinous  to  either  debtor  or  cred- 
itor. If  the  debtor  could  separate  the  appurtenance,  he  might 
destroy  the  principal  part  of  the  security  of  the  creditor,  and 
if  the  creditor,  through  the  sheriff,  could  do  it,  he  might  sacri- 
fice the  property  of  the  debtor;  since  in  either  case  valuable 
mill  property  would  be  comparatively  valueless  without  the  ap« 
purtenance  thus  attached.  The  plaintiffs  in  this  case  did  not 
expect  to  buy  a  mill  without  water  power  to  drive  it,  and  we 
hold  they  did  not. 

It  follows,  from  these  views,  that  the  court  of  common  pleaa 
erred  in  instructing  the  jury  that  the  benefit  of  this  appurte- 
nance would  not  pass  to  the  purchaser  unless  expressly  named  in 
the  levy,  and  for  this  error  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

HrrcHCOGE,  C.  J. ,  was  absent. 


Descbiption  in  Sheriff's  Deed:  See  Jcuikaon  v.  Delancy,  7  Am.  Deo.  403^ 
Vance  v.  McNairy,  24  Id.  553;  Cain  v.  Maples,  26  Id.  184;  Broughton  v. 
Birchmore,  18  Id.  654;  Swan  v.  Parker,  27  Id.  522,  and  note. 

Buildings  on  Land,  by  Neces^<;art  Legal  Consequence,  pass  by  a  con- 
veyance of  the  land:  Isham  v.  Morgan,  23  Am.  Dec.  361;  see  also  note  to 
Strickler  v.  Todd,  13  Id.  657;  Despatch  Line  v.  Bellamy  M.  Co,,  37  Id.  203. 

What  Easements  will  Pass  as  Incident  to  Land  Conveted:  See  note  to 
Strickler  v.  Todd,  13  Am.  Dec.  659;  also  note  to  Swartz  v.  Swartz,  45  Id.  699. 

The  principal  case  is  cited  to  the  point,  in  Meek  v.  Breckenridye,  29 
Ohio  St.  642,  that  a  grant  of  a  thing  will  include  whatever  the  grantor  has 
XM>wer  to  convey  which  is  reasonably  necessary  to  the  enjoyment  of  the  thing 
granted. 
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120  Ohio.  54C.] 
Vendor's  Lien  for  Purchase  Price  of  an  equitable  interest  in  land,  con- 

ceding  that  such  lien  exists,  is  extinguished  by  taking  personal  security 

for  the  payment  of  such  price. 
Bona  Fidb  Purchaser  for  Value  takes  an  estate  subject  to  no  other  Ueoi 

than  such  as  attached  to  it  at  the  time  of  purchase. 
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Paktt  Who  has  Pabtbb  with  hm  Lien  fok  Purchase  Price  of  Khal 
Estate,  and  afterwards  comes  into  the  possession  of  the  legal  title  to  the 
same  land  as  a  trustee,  under  a  trust  deed  which  provides  for  a  certain 
disposition  of  the  land,  can  not  revive  his  lien  and  hold  said  land  subject 
to  it. 

/.9  <7BKZRAL  Rule,  Assignee  of  Equitt  takes  it  subject  to  any  claim  that 
could  at  the  time  be  made  aj;;ainst  the  assignor,  but  if  a  person  having  a 
right  to  an  estate  encourage  or  even  permit  a  purchaser  to  buy  of  another, 
the  purchaser  will  hold  it  against  the  person  who  has  the  right 

Bell  in  chanceiy.     The  opinion  states  the  facts. 

Wilcox,  Lane,  and  Sadler,  for  the  complainant. 

Stanbery,  contra. 

By  Court,  Rannkt,  J.  This  cause  was  reserved  for  the  pur- 
pose of  settling  the  single  question,  whether  the  complainant  is 
entitled  to  enforce  a  lien  which  he  claims  to  the  avails  of  the 
trust  property  in  his  hands,  as  against  the  defendants  George 
B.  and  Jacob  Beese,  for  the  payment  of  the  balance  of  the  pur- 
chase money  still  due  him.  The  facts  of  the  case,  so  far  as 
they  bear  upon  this  question,  are  these:  In  the  year  1833, Wild- 
man  &  Mills  claiming  to  be  the  true  owners  in  fee  of  a  tract  of 
five  hundred  and  fifty-nine  and  thirty-two  one-hundredths  acres 
of  land  adjoining  Sandusky  City,  sold  it  to  Follett,  Camp  & 
Neill  for  thirteen  thousand  nine  hundred  and  eighty-three  dol- 
lars, payable  in  five  equal  annual  installments,  and  bound  them- 
selves  in  ..ritiiig  to  make  a  deed  ^hen  payment  was  made. 
Soon  after,  the  purchasers  took  Isaac  A.  Mills  in  for  one  fourth 
in  the  purchase,  and  the  four  then  stood  equal  owners  of  the 
interest  so  acquired.  On  the  twelfth  of-  August,  1835,  Follett 
sold  his  equitable  interest,  with  certain  reservations,  to  William 
J.  Beese,  for  the  consideration  of  thirty-five  thousand  dollars, 
which,  with  the  exception  of  three  hundred  and  ninety-three 
dollars  and  thirty-four  cents,  was  secured  to  be  paid  by  five 
promissory  notes  drawn  by  Beese,  with  Neill  as  his  surety.  A 
written  contract,  specifying  the  terms  of  this  sale,  was  at  the 
time  executed;  and  at  the  same  time  Follett  assigned  to  Beese 
the  written  contract  he  held  from  Wildman  &  Mills,  and,  with 
his  wife,  also  executed  to  him  a  quitclaim  deed  of  all  his  right, 
title,  and  interest  in  the  property.  Prior  to  the  twentieth  of 
June,  1839,  a  joint  sale  of  a  part  of  the  property  was  made  to  the 
Mad  Biver  and  Lake  Erie  Bailroad  Company,  and  sales  to  other 
purchasers,  and  an  amicable  partition  of  the  residue  had  been 
made  amongst  the  several  proprietors.  Over  twelve  thousand 
dollars  of  the  purchase  money  still  remaining  due  to  Wildman 
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&  Mills,  an  arrangement  -was  made  with  the  Urbana  Banking 
Company  by  which  the  money  was  procured  and  the  debt  paid 
off,  under  an  agreement  that  Wildman  &  Mills  should  convey 
the  legal  title  to  FoUett,  in  trust:  1.  To  convey  to  the  railroad 
<:ompany  the  land  sold  to  it;  2.  To  convey  to  the  other  pur- 
chasers the  lots  sold  to  them,  respectively,  on  payment  of  the 
balance  of  any  purchase  money  remainiog  due;  3.  To  raise 
money  by  sale,  mortgage,  or  otherwise,  to  pay  tbe  debt  to  the 
Urbana  Banking  Company;  and,  4.  After  paying  all  expenses, 
to  convey  to  Camp,  Neill,  and  Beese,  in  equal  or  such  other  pro- 
portions as  they  should  agree  upon,  all  the  remaining  interests 
and  property  thereby  conveyed  to  said  Follett.  FoUett  ac- 
<  cpted  the  trust,  and  received  tbe  deed  from  Wildman  &  Mills 
ct  the  date  last  mentioned.  On  the  twenty-second  of  August, 
1860,  William  J.  Beese  sold  and  conveyed,  by  absolute  deed, 
for  the  consideration  of  fifteen  thousand  dollars  paid  down,  and 
which  is  proved  to  be  more  than  their  value,  the  specific  lots 
set  off  to  liim  in  the  amicable  partition,  to  the  defendants  George 
13.  and  Jacob  Beese.  Three  of  the  notes,  for  seven  thousand 
<ilollar8  each,  given  by  William  J.  Beese  to  Follett,  remaining 
unpaid,  jud[>:mcnts  were  afterwards  recovered  against  him  and 
his  surety  ^cill;  and  it  is  conceded  that  William  J.  Beese  is 
<nlirely  insolvent.  Under  this  state  of  facts,  it  is  claimed  by 
I'olk'tt  that  he  is  entitled  to  retain  the  legal  title  to  the  prop- 
<;rty  in  his  hands,  not  only  for  the  satisfaction  of  the  specific 
trusts  named  in  the  deed,  but  also  for  the  satisfaction  of  the 
debt  due  to  him  upon  which  Neill  is  surety,  and  that  the  legal 
title  can  not  be  taken  from  him  until  this  debt  is  paid  and  Neill 
discharged.  On  the  other  hand,  it  is  claimed  that  he  can  assert 
no  liens  upon  this  property,  except  such  as  are  specified  in  the 
tria^t  deed. 

if  the  purchase  of  George  B.  and  Jacob  Beese  was  bona  fide, 
and  for  an  adequate  compensation  (and  this  is  not  denied),  it  is 
clear  that  no  charge  can  now  be  made  upon  the  properly  they 
piu'chosed  that  did  not  at  the  time  exist  as  a  lien  upon  it.  The 
debt  due  .Follett  is  for  the  purchase  money  of  the  equitable 
interest  that  he  then  held;  and  the  first  inquiry  is,  Does  a  ven- 
dor's lien  arise  in  his  favor?  Conceding  that  such  lien  may 
arise  upon  the  sale  of  an  equitable  interest  in  lands,  it  is  now 
perfectly  well  settled,  whatever  doubts  might  once  have  been 
entertained,  that  the  taking  of  personal  security  for  the  pur- 
chase money  will  operate  as  an  extinguishment  of  any  such  Hen: 
Mayham  v.  Coombs,  14  Ohio,  428.    Follett  did  take  such  seen* 
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lily;  and  it  necessarily  follows,  that  from  August,  1835,  until 
June,  1839,  no  lien  for  this  purchase  money  existed  upon  the 
property,  and  the  interest  of  William  J.  Beese  in  it  could  have 
l>een  sold  and  transferred  free  of  any  such  charge.  This  posi- 
tion is  not  controverted  by  the  complainant's  counsel;  but  ifc  is 
-insisted  that  when  Follett  was  invested  with  the  legal  title,  in 
1839,  a  right  to  retain  it  until  his  debt  was  paid  immediately 
accrued,  and  was  subsisting  at  the  time  William  J.  Beese  sold 
to  George  B.  and  Jacob  Beese,  and  that  they  can  stand  in  no 
better  situation  than  their  grantor.  This  claim  is  placed  upon 
the  general  ground  '*  that  one  man  ought  not  to  have  another's 
land  without  paying  for  it,"  and  that  '*  no  court  of  equity  could 
•ever  compel  Follett  to  give  up  his  legal  title  to  William  J.  Beese 
until  he  had  paid  the  purchase  money  in  full."  It  is  very  true 
that  no  man  ought  to  have  another's  property,  of  any  kind, 
without  paying  for  it,  and  that  no  person  can  be  compelled  to 
surrender  his  title  to  property  without  his  consent  until  it  is 
paid  for.  But  in  this  country  interests  in  real  estate  are  sub- 
jects of  commerce,  as  well  as  personal  property;  and  where  the 
owner  chooses  to  part  with  the  title  to  his  property  before  he 
receives  his  r\a,j,  it  can  scarcely  be  expected  that  the  law  should, 
under  ordinary  circumstances,  hamper  its  transmission  by  fol- 
lowing it  up  with  liens  which  the  owner  had  failed  to  stipulate 
for.  It  need  not  be  feared  that,  in  most  cases,  the  interest  of 
the  owner  will  not  be  coDSulted  in  determining  whether  the 
property  shall  go  befoie  the  pay  is  received.  In  this  instance, 
^  :hen  Follett  agreed  to  part  with  all  his  interest  to  one  fourth 
part  of  his  real  estate  for  the  notes  of  Beese,  secured  for  thirty- 
five  thousand  dollars,  the  whole  of  which,  two  years  before,  had 
been  bought  for  thirteen  thousand  nine  hundred  and  eighty- 
three  dollars,  and  but  a  small  part  of  it  paid,  we  have  no  doubt 
that  he  at  least  acted  very  judiciously;  and  we  see  no  hardship 
iL.  holding  that  the  debt  was  one  at  large,  and  constituted  no 
lien  upon  the  estate.  He  very  correctly  considered  the  notes 
better  than  his  interest  in  the  property,  and  consented  to  part 
with  his  interest  and  retain  no  lien.  He  was  competent  to  con- 
sent; and  having  done  so,  can  not  call  upon  a  court  to  relieve 
him  from  it. 

But  the  legal  title  to  the  property  afterwards  came  to  his 

hands — but  how  ?    The  answer  is,  as  a  trustee  merely.    Before 

this  deed  was  made,  it  must  be  admitted  that  he  had  no  interest 

in  the  land,  nor  lien  upon  it.    If  the  deed  had  been  made  to  any 

•other  person,  he  would  still  have  continued  without  any  imch 
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lien  or  interest.  All  the  right  or  interest,  therefore,  that  h^ 
now  has  in  or  to  the  property  is  derived  under  and  by  virtue  of 
the  trust  deed.  The  title  did  not  come  into  his  hands  as  a  mat- 
ter of  right  on  his  part,  nor  was  it  forced  upon  him.  It  was 
conveyed  to  him  in  pursuance  of  a  clear  and  definite  contract  to 
which  he  was  a  party.  By  that  contract  he  agreed  to  convey  to 
William  J.  Beese  the  balance  of  the  property  that  might  re- 
main, after  certain  specified  trusts  were  satisfied.  He  now  seeks 
to  add  to  those,  specified  trusts  the  payment  of  a  debt  to  him- 
self, not  mentioned  in  the  trust  deed  by  which  he  obtained  the 
title  to  the  property,  and  which  was  never  a  lien  upon  it. 

Since  all  the  right  and  interest  that  Follett  has  to  this  prop- 
erty is  derived  from  the  trust  deed,  we  must  go  to  that  to  ascer- 
tain what  interests  are  created  by  it.  We  find  no  lien  there 
given  to  secure  Follett's  debt,  and  we  can  no  more  add  it  to  the 
trust  deed  than  we  could  have  made  the  whole  deed  originally. 
Beese  had  a  perfect  right  to  incumber  his  property  for  the  ben- 
efit of  those  to  whom  he  owed  debts,  or  to  refuse  to  do  so,  and 
leave  them  to  their  legal  remedies.  Follett  stood  exactly  iu 
that  situation.  Beese  did  not  secure  him  upon  his  property , 
and  it  was  iju  possible  for  Follett  to  obtain  such  secui'ity  with- 
out Reese's  consent.  No  equitable  lien  for  the  purchase  money 
arose  in  Follett's  favor  because  he  saw  fit  voluntarily  to  relin- 
quish it  by  taking  personal  security;  no  interest  or  lien  in  his 
favor  was  created  by  the  trust  deed*  because  he  saw  fit,  volun- 
tarily, not  only  to  take  it  without  any  such  stipulation,  but  to 
agree  to  hold  the  property,  and  all  the  interest  in  it,  for  other 
and  different  purposes.  We  take  from  him  no  legal  advantage 
he  ever  possessed :  he  has  himself  voluntarily  relinquished  it. 
We  deprive  him  of  no  right  under  the  deed  by  which  he  holds 
the  property :  we  only  refuse  to  aid  him  to  commit  a  breach  of 
trust,  in  the  face  of  his  own  positive  agreement. 

We  are  referred  to  a  class  of  cases  where  the  courts  have  given 
a  great  advantage  to  the  holder  of  the  legal  title,  and  have  re- 
fused to  deprive  him  of  it  in  favor  of  one  having  no  higher 
equity.  We  acknowledge  the  doctrine  as  founded  in  reason 
and  justice,  and  fully  sustained  by  authority.  To  give  it  appli- 
cation, however,  the  first  indispensable  requisite  is,  that  the 
legal  title  is  used  to  protect  a  specific  equitable  interest  in  or 
lien  upon  the  property.  This  requisite  is  entirely  wanting  in 
this  case;  and  the  doctrine  is  sought  to  be  extended  so  far  as  to 
cover  the  debt  of  a  mere  creditor  at  large,  having  no  such  in- 
terest or  lien :  an  application  of  the  rule,  we  think,  sustained  bj 
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no  authority.  The  case  of  liLbman  y.  Anderson^  4  Har.  &  M.  357, 
relied  upon  by  the  complainant's  counsel,  does  not  in  the  least 
conflict  with  these  views.  In  that  case  Anderson  sold  to  True- 
man  on  credit,  and  Trueman  assigned  to  Tubman.  After  the 
assignment  Anderson  agreed  to  convey  to  Tubman  before  re- 
ceiving all  the  purchase  money,  and  to  look  to  Trueman  for  it. 
The  court  very  properly  refused  to  enforce  this  promise,  upon 
the  ground  that  it  was  made  without  consideration.  Anderson 
had  done  nothing  to  induce  Tubman  to  purchase;  he  had  in- 
curred no  obligations  by  which  he  had  obtained  the  legal  title; 
he  had  an  unquestioned  interest  in  the  land  to  the  extent  of  the 
whole  purchase  money,  which  could  not  be  released  by  a  promise 
without  consideration.  In  all  these  particulars  that  case  differs 
from  this. 

FoUett,  by  the  positive  terms  of  the  trust  deed,  had  given  the 
strongest  assurance  to  any  one  that  might  purchase  Beese's  in- 
terest, that  the  land  should  be  conveyed  as  soon  as  the  other 
specifled  trusts  were  satisfied:  by  incurring  the  obligation  to  do 
so  he  got  the  legal  title;  and  the  legal  title,  when  obtained, 
covered  no  equitable  right  or  lien  of  his  in  the  property,  for  he 
had  none. 

From  this  view  of  the  case,  we  are  of  opinion  that  Follett  had 
no  lien  upon  the  property  for  the  security  of  his  debt  at  the 
time  it  was  sold  by  William  J.  to  George  B.  and  Jacob  Beese. 
It  is  undoubtedly  true,  as  a  general  rule,  that  the  assignee  of 
an  equity  takes  it  subject  to  any  claim  that  could  at  the  time  be 
made  against  the  assignor.  In  other  words,  'Hhe  purchaser 
must  abide  by  the  case  of  the  seller."  But  it  is  agreed  on  all 
hands  that  this  rule  is  subject  to  the  qualification  of  another 
rule,  as  stated  in  the  case  of  Springle  v.  Morrison,  3  Litt.  52 
(14  Am.  Dec.  41],  that  "  if  a  person  having  a  right  to  an  estate 
encourage,  or  even  permit,  a  purchaser  to  buy  of  another,  the 
purchaser  will  hold  it  against  the  person  who  has  the  right. 
The  doctrine  is  founded  on  good  reason,  and  is  abundantly  sup- 
ported by  authority."  We  have  already  said  that  any  purchaser 
from  Beese  would  have  a  right  to  rely  upon  the  terms  of  the 
trust  deed;  and  as  Follett  was  a  party  to  that  deed,  and  thus 
responsible  for  its  representations,  it  would  be  very  difficult  to 
uphold  any  lien  of  his  upon  the  property  as  against  a  purchaser, 
if  any  had  existed;  but  none  did. 

What,  then  was  '*  the  case  of  the  seller"  by  which  the  ''pur- 
chaser must  abide"?  He  owned  certain  property,  subject  to 
certain  specified  incumbrances.     He  also  owed  the  complainant 
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a  debt,  not  secured  upon  the  property.  While  he  remained  the 
equitable  owner  of  this  property,  it  could  have  been  subjected  to 
the  payment  of  this  debt,  but  was  not.  The  fact  that  he  ovreil 
the  debt  did  not  prevent  him  from  selling  the  property.  He 
did  sell  it  bona  fide,  and  received  his  pay  for  it,  and  the  pur- 
chaser took  it  discharged  of  all  incumbrances  except  those 
named  in  the  trust  deed. 

We  have  not  particularly  alluded  to  the  effect  of  the  compro* 
mise  decrees  made  in  1845.  They  certainly  can  not  strengthen 
the  complainant's  case;  and  construing  them  as  claimed  by  him, 
we  are  still  of  opinion  that  he  has  no  lien  upon  the  trust  prop- 
erty for  the  debt  due  him,  as  against  the  defendants,  George  B. 
and  Jacob  Eeese,  and  of  course  there  is  no  right  to  which  Neill 
can  be  substituted;  and  a  decree  will  be  entered  accordingly. 

HrrcHOocK,  C.  J.,  was  absent. 


Vendor's  Lien  on  Land  is  Presumed  to  be  Watved  by  his  taking 
other  Becnrity,  such  as  a  note  for  the  purchase  money  indorsed  by  &  third 
person,  a  mortgage  on  other  property,  &  pledge  of  goods,  or  the  personal  re- 
sponsibility of  a  third  person,  and  this  presumption  can  ooly  be  repelled  by 
direct  proof  to  the  contrary:  Marahall  v.  CArtsdiuw,  39  Am.  Dec.  190,  and 
note;  Conover  v.  Warrtn,  41  Id.  196,  and  note. 

PiTRCUASER  zfl  ScTBJECT  TO  EQUITIES  AOAiNtrr  HIS  Vbndob,  when  the 
purchase  is  of  a  mere  equity,  whether  with  oi  without  notioe  of  a  prior 
equity:  Polk  v.  OcUkuU,  34  Am.  Deo.  410,  and  note. 

Partt  Standino  by  and  Seeing  Another  Sell  Pbopxett  to  which  ha 
has  title,  without  objecting  to  the  sale,  may  be  estopped  to  afterwards  assert 
his  title:  Watkins  v.  Peck,  40  Am.  Dec  156,  and  note,  where  the  prior 
in  this  series  are  referred  to. 
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Mabbebgeb  et  Aii.  V.  Pom. 

[16  PKll]nTI.TA«IA  STAXB,  9.] 
BmSTT  IS   NOT  DiSCHABOED  BT  MSRB  FOBBBABANCB  TO  SUB.      To  escape 

li&bility  be  must  do  some  act,  such  as  giving  notice  to  the  holder  of  tlie 
inatniment  to  proceed  against  the  principal,  to  warn  him  and  pat  him  on 
his  guard. 

Wguethkr  Obligation  Assumed  bt  Party  is  that  of  Guabantor  o& 
SuBETY,  is  to  be  determined  by  the  intent  of  the  parties,  as  collected 
from  the  language  of  the  instrument  and  the  circumstances  attending  it* 
execution. 

Onb  Who  Acknowledges  Himself  to  be  Seoitbity  fob  Amount  of  Note 
tintil  satisfactorily  paid  by  the  maker  assumes  the  liability  of  a  surety, 
and  his  obligation  is  unqualified  by  the  condition  of  a  guaranty. 

WoBD  "Secubity**  Indicates  Obligation  to  Stand  fob  the  Sum  Ab- 
solutely, unless  discharged  by  the  supine  negligence  of  the  obligor,  after 
notice;  while  the  word  "guaranty"  imports  a  conditional  liability,  if 
due  steps  are  taken  against  the  principal. 

Eoij>£R  OF  Note  is  not  Bound  to  Qive  Noticb  to  Ouabantor  of  its 
non-piaymeht  by  the  maker  at  maturity. 

Ebbob  to  the  common  pleas  of  Schuylkill  cotmty.  Action 
brought  by  Marberger  and  Albright  against  Pott,  as  seouritj  of 
Audenried  on  a  promissory  note  under  seal.  The  judge  at  the 
trial,  among  other  things,  charged  the  juzy  that  if  Audenried 
was  not  insolvent  at  the  time  the  note  fell  due,  nor  for  a  long 
time  afterwards,  the  plaintiffs  should  have  used  due  and  reason- 
able diligence  to  collect  it  from  the  debtor,  and  on  failure  to 
obtain  it,  have  given  Pott  reasonable  notice  of  it;  also,  that  if 
they  were  satisfied  that  Audenried  was  insolvent  when  it  became 
due,  or  that  the  plaintiffs  had  used  due  diligence,  they  should 

41t 
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find  foi  the  plaintiSs,  but  if  they  were  not  so  satisfied,  they 
should  find  for  the  defendant.  It  did  not  appear  that  the  plaint- 
iffs had  made  any  demand  on  Pott,  or  given  him  any  notice  of 
Audenried's  default  of  payment,  until  the  bringing  of  this  suit. 
The  other  facts  appear  from  the  opinion. 

Hughes^  for  the  plaintiffs  in  error. 

LoefseTy  for  the  defendant  in  error. 

By  Court,  Coulter,  J.  A  surety  is  not  discharged  by  mere 
forbearance  to  sue.  It  is  necessary  that  he  should  do  some  act 
to  warn  the  holder  of  the  instrument  and  put  him  on  his  guard; 
such  as  giving  him  notice  to  proceed  against  the  principal. 
Nothing  of  that  kind  is  pretended  here.  The  only  feasible 
ground  on  which  Pott  can  btand  is  that  he  was  a  technical 
guarantor  and  not  a  surety.  The  rule  on  that  subject  is  that 
the  intent  of  the  parties,  as  collected  from  the  language  of  the 
instrument  and  the  attending  circumstances  of  the  execution, 
furnish  the  true  test  and  guide  of  interpretation  as  to  the  char- 
acter of  the  obligation.  The  language  of  indorsement  seems  to 
be  plain  enough:  ''I  hereby  acknowledge  to  be  security  for  the 
within  amount  of  five  hundred  dollars,  until  satisfactorily  paid 
by  William  Audenried."  The  word  ''security"  has  an  estab- 
lished and  well-known  meaning  in  the  minds  of  most  people, 
uud  indicates  an  obligation  to  stand  for  the  sum  absolutely,  un- 
less discharged  by  the  supine  negligence  of  the  obligor  after 
notice.  It  is  in  broad  contrast  with  the  word  • '  guaranty,"  which 
imports  a  conditional  liability,  if  due  steps  are  taken  against  the 
principal.  Besides,  Pott  agrees  to  be  surety  until  the  sum  is 
satisfactorily  paid  by  Audenried,  which  effectually  excludes  the 
conclusion  that  he  was  to  be  discharged  by  Audenried's  inability 
to  pay.  The  error  of  the  court  consisted  in  assuming  that 
Audenried's  liabiliiy  was  the  common  undertaking  of  guaranty, 
nnd  that  the  plaintiff  was  bound  to  have  shown  that  he  used  due 
diligence  to  recover  the  amount  from  Audenried  beftTehe  could 
pursue  Pott.  We  think  his  obligation  imported  the  liabiliiy  of 
a  surety,  that  it  was  unqualified  by  the  condition  of  a  guaranty; 
tbat  the  plaintiff  was  not  bound  to  give  notice  to  Pott  of  the 
non-payment  by  Audenried  at  its  maturity;  and  that  Pott,  to 
insure  his  own  discharge  from  his  obligation,  was  bound  to  show 
that  he  had  given  the  plaintiff  notice  to  proceed  against  Auden« 
ried;  that  mere  delay  to  sue  Audenried  by  the  plaintiff  did  nst 
discharge  Pott. 

Judgment  reversed,  and  venire  de  novo  awarded. 


March,  1851.]  C.  &  A.  R.  R.  Co.  v.  Baldauf.  481 

What  will  and  What  will  not  DiacfHAROB  Sukett:  See  Humphrey  ▼. 
HiU,  52  Am.  Dea  133,  note  188;  McOte  ▼.  Metca^f,  51  Id.  122,  note  124; 
■Carier  v.  Jones,  49  Id.  425,  note  428,  where  other  cases  are  collected;  Coombs 
V.  Parker,  Id.  459,  note  461;  Bank  v.  Fordyce,  Id.  561. 

MXRB  FOBBBA&ANCB  DOIS  KOT  DISCHARGE  SUBETT:    Carter  ▼.    JOMS,    49 

Am.  Deo.  125,  note  428,  where  other  cases  are  oollclbted. 

Surety's  XJndertakiko,  Natube  op:  See  OtiffUh  v,'Jieed,  34  Am.  Deo. 
-267.  note  272. 

The  principal  case  is  cited  in  Smeidel  v.  Lewellyn,  3  Phila.  71,  as  hold- 
ing that  an  undertaking  to  be  "  security  "  imports  an  engagement  of  surety- 
ahip,  as  distinguished  from  what  is  technically  known  in  Pennsylvania  as  a 
guaranty;  it  is  also  approved  in  ^//«n  v.  Hubert,  40  Pa.  St.  261,  aud  in  Heigari 
V.  }V7iUe^  52  Id.  441,  as  to  the  question  of  the  liabtlity  of  m  mrety. 


Camden  and  Ambot  Railroad  Co.  v.  Baldauf. 

[16  PzmmTLTAxxA  State,  C7.] 

Common  Cakrtkr  mat  Limit  his  Common-i^w  Liabilitt  bt  General 
NoncE,  provided  the  terms  of  the  notice  are  clear  and  explicit,  and  the 
person  with  whom  he  deals  is  fully  informed  of  such  terms  and  of  their 
effect.  This  principle  has  been  reluctantly  recognized,  and  must  be  con- 
fined to  cases  of  special  contract,  express  or  at  least  implied. 

NoncE  ON  Passenger  Ticket  Printed  in  English  Language  and  deliv- 
ered to  a  person  wholly  ignorant  of  tliat  language  will  not  have  the  effect 
to  limit  the  liability  of  the  carrier,  unless  it  is  proved  that  the  contents 
of  the  notice  and  its  effect  were  fully  and  clearly  explained  to  the  pas- 
senger. 

Common  Carrier  can  not,  Even  bt  Express  Stipulation,  Relieve 
Himselp  from  the  duty  of  bestowing  upon  the  goods  intrusted  to  him  at 
least  the  ordinary  care  of  a  bailee  for  hire. 

Common  Carrier  is  Liable  por  Loss  Arising  from  Negugence  or 
Fraud  op  Himselp  or  his  agents,  even  though  notice  has  been  brought 
home  to  the  shipper. 

Js  Case  op  Loss  op  Baggage  Intrusted  to  Carrier  Legal  Inference 
IS  that  it  was  lost  through  his  negligence  or  fraud,  in  the  absence  of  proof 
as  to  how  it  was  lost. 

Shipper  op  Trunk  Containing  Specie  is  not  Bound  to  Disclose  the 
nature  or  value  of  its  contents  unless  he  is  inquired  of  by  the  carrier, 
notwithstanding  the  carrier  advertises  that  psssengers  are  **  prohibited 
from  taking  anything  as  baggage  but  their  wearing  apparel,  which  will 
be  at  the  risk  of  the  owner." 

Whether  Specie  in  Trunk  op  Passenger  is  Viewed  as  Baggage  or 
Freight,  a  common  carrier  to  whom  it  is  intrusted  is  liable  for  its  loso, 
if  he  fails  to  prove  the  nature  and  manner  of  the  loss,  or  fails  to  bring 
^ome  to  the  knowledge  of  the  passenger  the  limitations  and  restrictions 
contained  in  his  notice. 

Error  to  the  district  court  of  Philadelphia.     Action  brought 
l;y  Henry  Baldauf  against  the  Camden  and  Amboy  Bailroad 
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and  Transportation  Company,  as  common  carriers  of  passen-^ 
gers  and  their  baggage  from  New  York  to  Philadelphia,  to  re« 
cover  the  value  of  a  trunk  containing  certain  silver  coins  and  a 
quantity  of  wearing  apparel,  which  was  intrusted  by  the  plaintiff 
to  the  agent  of  th€i  defendant  and  never  delivered.  The  jury 
found  a  special  verdict,  the  facts  of  which  are  sufficiently  stated 
in  the  opinion. 

Bead  and  Mallory^  for  the  plaintiff  in  error. 

(?.  Bemak  and  H.  M,  Phillips^  for  the  defendants  in  error. 

By  Court,  Kooebs,  J.  The  general  rule,  according  to  the 
well-settled  principles  of  the  common  law,  is,  that  a  common 
carrier  is  an  insurer  against  everything  but  the  act  of  God  or  th» 
public  enemy.  In  Pennsylvania,  however,  it  is  ruled,  not  with- 
out great  reluctance,  that  his  common-law  responsibility  may  be 
limited  or  abridged  by  the  special  terms  of  the  acceptance  of  the 
goods.  It  is  decided,  it  may  be  limited  by  a  general  notice  that 
the  baggage  of  a  passenger  is  at  the  risk  of  the  owner,  provided 
the  terms  of  the  notice  are  clear  and  explicit,  not  liable  to  the 
charge  of  ambiguity  or  doubt;  and  provided  further,  which  is 
indispensable,  the  notice  is  brought  home  to  the  employer. 
These  principles  are  distinctly  recognized  in  Bechman  v.  Shouse, 
6  Bawle,  189;  in  Bingham  v.  Bogers,  6  Watts  &  S.  500  [40  Am. 
Dec.  581];  and  Laing  v.  Colder ,  8  Pa.  St.  484  [49  Am.  Dec.  533]. 
On  the  ticket  given  to  the  plaintiff,  as  is  found  by  the  special 
verdict,  notice  is  given  that  all  baggage  is  at  the  risk  of  the 
owner,  the  proprietors  binding  themselves  to  no  charge  or  care 
of  the  same  whatever,  either  express  or  implied.  It  is  truly  said 
by  Burrough,  J.,  in  Duff  v.  Buddy  3  Brod.  &  B.  177,  that  car- 
riers are  constantly  endeavoring  to  narrow  their  responsibility, 
and  to  creep  out  of  their  duties,  and  that  he  is  not  singular  in 
thinking  that  their  endeavors  ought  not  to  be  favored.  Of  the 
soundness  of  this  remark,  this  case  affords  a  striking  example. 
The  company  not  only  declare  that  the  baggage  is  to  be  at  the 
risk  of  the  passenger,  but  they  attempt  to  discharge  themselves 
from  all  charge  or  care  of  it  whatever.  The  proprietors  say 
tlicy  bind  themselves  to  no  charge  or  care  of  the  same  whatever, 
cither  express  or  implied.  There  is  a  plain  endeavor  to  shirk 
all  responsibility  whatever,  even  to  the  misconduct  of  their  own 
agents,  and  to  avoid  the  duty  which  the  law  casts  upon  them,  to 
provide  places  for  the  safe  custody  of  the  goods,  and  persona 
whose  business  it  is  to  take  charge  of  such  articles  as  are  com- 
mitted to  their  care.     They  undeiiake  to  carry  for  hire,  and,  by 
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tho  Teiy  nature  of  their  employment,  to  bestow,  for  the  preser- 
vation of  the  goods,  at  least  the  ordinary  care  of  a  bailee  for 
hire.  From  this  duty  I  have  no  hesitation  in  saying  they  can 
not  discharge  themselves,  even  by  a  special  agreement  with  the 
owner.  Such  a  stipulation  would  be  void,  being  against  the 
policy  of  the  law.  There  is  no  principle  in  the  law  better  settled 
than  that  whatever  has  an  obvious  tendency  to  encourage  guiliy 
negligence,  fraud,  or  crime,  is  contrary  to  public  policy.  Such, 
in  the  very  nature  of  things,  would  be  the  consequence  of  allow- 
ing the  common  carrier  to  throw  off  the  obligation  which  the 
law  imposes  upon  him,  of  taking  at  least  ordinary  care  of  the 
baggage  or  other  goods  of  a  passenger.  Under  such  a  regula- 
tion no  man's  property  would  be  safe:  Cole  v.  Goodwin^  19 
Wend.  251  [32  Am.  Dec.  470]. 

The  special  verdict  finds  that  the  trunk  containing  the  silver 
coins,  five-franc  pieces,  and  certain  articles  of  wearing  apparel, 
was  delivered  to  the  conductor,  or  other  agent  of  defendants, 
on  board  of  the  boat;  that  the  extra  weight  of  plaintiff's  bag- 
gage, including  the  trunk,  was  paid  for,  and  the  agents  took 
charge  of  it;  that  the  trunk  was  lost,  ai;d  not  delivered  to  tha 
plaintiff  on  his  arrival  at  Philadelphia,  the  place  of  destination^ 
or  at  any  time  thereafter.  The  verdict  omits  to  find  when  ii 
was  lost  or  how  it  was  lost.  As  we  are  without  proof  on  this, 
point,  the  legal  inference  is,  it  was  lost  or  mislaid  in  conse*-^ 
quence  of  the  negligence,  or  it  may  be  fraud,  of  the  defendants'' 
agents.  This  would  render  the  defendants  liable,  notveithstand* 
ing  notice  had  been  brought  home  to  the  plaintiff.  It  is  proper 
here  to  remark  that  neither  concealment  nor  fraud  can  be  im- 
puted to  the  plaintiff.  He  was  not  bound  to  disclose  the  nature 
or  value  of  tlie  goods  unless  inquired  of  by  the  carrier:  in  which 
case  he  must  answer  truly:  Phillips  v.  Earle,  8  Pick.  182; 
Brooke  v.  Ficktvick,  4  Bing.  218;  Rel/y.  Rapp,  3  Watts  &  S.  21 
[37  Am.  Dec.  528]. 

Although  he  may  limit  the  extent  of  his  liability,  yet  the 
authorities  are  uniform  that  to  discharge  the  carrier  from  re- 
sponsibility, it  is  necessaiy  to  show  clearly  that  the  person  veith 
whom  he  deals  is  fully  informed  of  the  terms  and  effect  of  the 
notice.  The  exemption  goes  on  the  ground  of  a  contract,  ex- 
press or  implied:  Angell  on  Carriers,  sec.  247;  2  Greenl.  Ev., 
sec.  216;  Brooke  v.  Pickwick y  4  Bing.  218;  Kerr  v.  TFiHan,  2 
Stark.  53;  Cole  v.  Ooodvrin,  19  Wend.  251  [32  Am.  Dec.  470]; 
BoUister  v.  Nowlen,  Id.  234  [32  Am.  Dec.  455]. 

The  facts  found  by  the  jury  negative  the  idea  of  such  a  notice 
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as  amounts  to  a  special  contract.    The  plaintiff  was  a  German, 
wholly  ignorant  of  the  English  language.    It  is  therefore  a  case 
of  a  passenger  uninformed  of  the  terms  and  conditions  of  the 
notice  appended  to  the  ticket  on  which  the  defendants  relj  for 
protection.     The  case  of  Davis  v.  Willan,  2  Stark.  279,  rules 
that  a  notice  at  the  office,  when  the  party  who  delivers  the 
goods  can  not  read,  does  not  change  the  liability  of  the  carrier. 
That  case  is  in  principle  identical  with  this.     It,  in  truth,  would 
be  absurd  to  hold,  under  the  circumstances,  the  company  ex- 
empted from  their  common-law  responsibilities,  on  the  foot  of 
a  special  or  express  contract,  when  he  was  ignorant  of  the  terms 
of  the  proposed  agreement.     Granting  that  tickets  in  any  case, 
Yiwlllioat  more,  may  be  considered  as  evidence  of  a  special  agree- 
mient,  it  is  surely  not  exacting  too  much  to  require  the  carrier 
•to  have  his  tickets  printed  and  his  advertisements  made  in  a 
language  which  the  passenger  can  understand,  or  that  he  should 
*l)e  required  to  explain  to  him  the  nature  and  effect  of  the  pro- 
iposed  agreement.     Although  it  may  be  granted  that  in  this  state 
»  carrier  may  limit  his  responsibility,  yet  this  principle  has  been 
Teluctantly  recognized,  and  must  be  confined  to  cases  of  special 
contract,  express  or  at  least  implied.     The  knowledge  of  the 
plaintiff  of  the  contents  of  the  notice  is  negatived  by  the  ver- 
dict.    It  is  substantially  found  the  plaintiff  had  no  notice  that 
his  goods  were  carried  at  his  own  risk.     In  the  absence  of  all 
proof  of  notice,  the  plaintiff  had  a  right  to  rely  on  the  common- 
law  responsibility  of  the  carrier.     The  jury  find  that  the  extra 
weight  of  the  plaintiff's  baggage,  including  the  trunk  in  which 
the  specie  was  placed,  was  paid  for  by  the  plaintiff,  and  the 
agents  of  the  company  had  charge  of  it. 

Whether  the  specie  is  to  be  viewed  as  baggage  or  freight,  we 
conceive  to  be  immaterial;  for  whether  it  be  the  one  or  the  other, 
the  defendants  are  clearly  liable  on  two  grounds:  1.  Becauso 
they  have  failed  to  prove  the  nature  and  manner  of  the  loss; 
and,  2.  Because  they  have  also  failed  to  bring  home  knowledge 
of  the  limitations  and  restrictions  contained  in  their  notice  in 
the  plaintiff.  This  renders  them  liable  on  the  rule  of  the  com- 
mon law  as  insurers  against  all  losses  except  those  occasioned 
by  the  act  of  God  and  the  king's  enemies. 

Judgment  afSrmed. 


PowBB  07  Common  Cabrier  to  Limit  his  Liabilitt:  See  Whitesides  ▼. 
rrkurlkiU,  61  Am.  Deo.  128,  note  130;  Soger  v.  Portsrnaulh,  S.  ds  P.  A  E,  R. 
U.  Co,,  50  Id.  659,  note  666,  where  other  cases  are  collected. 
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Common  Cabrieb  can  not  Eelixyx  Himself  from  Liability  fob  Neo* 
LICENCE:  Beno  v.  Hogan,  54  Am.  Dec.  613;  Sctger  v.  Portsmouth,  S,  ^  P.  A 
E.  R,  R.  Co,,  50  Id.  659,  note  666;  Swindler  v.  BiUiard,  45  Id.  732;  Cole  ▼. 
Ooofiwin,  32  Id.  470,  note  495,  where  the  subject  is  discussed  at  length;  Penn-^ 
sylvania  R.  R,  Co.  v.  Henderson,  51  Pa.  St.  328;  Ohio  d:  M.  R»  Co,  v.  SeJby^ 
47  Ind.  486;  Railroad  Co,  ▼.  Lochoood,  17  Wall.  368;  Emeai  v.  Express  Co.^ 
1  Woods,  577 — all  citing  the  principal  case. 

LlABIUTY  OF  Ck>MMON  CaBRIEB,   HOW  FaR  MAY  BE  LIMITED  BY  NOTICE: 

See  Fish  v.  Chapman,  46  Am.  Dec.  393,  note  405;  Logan  v.  Pontchartrain 
R.  R,  Co.,  43  Id.  199,  note  202,  where  prior  cases  are  collected.  The  princi- 
pal case  is  cited  in  Famham  v.  Camden  Js  A,  R.  R,  Co,,  55  Pa.  St.  59,  to  the 
point  that  a  common  carrier  may,  by  special  contract,  and  perhaps  by  no* 
fcice,  relieve  himself  from  all  liability  except  for  fraud  or  negligence;  and 
in  Brown  v.  Eastern  R,  R,  Co.,  11  Cush.  100,  to  the  point  that  a  notice  ta 
have  the  effect  to  limit  liability  must  be  specific  and  certain. 

TuK  PBiNCiFAL  CASE  IS  CITED  in  Indionapolis,  P,  ds  C.  R,  R,  Co,  ▼.  Allen^ 
?»\  Ind.  398,  note,  in  support  of  the  statement  that  it  was  with  great  reluctance 
that  the  courts  of  several  American  states  at  last  yielded  their  assent  to  the 
proposition  that  the  strict  and  severe  responsibility  which  the  common  law 
imposed  upon  a  common  carrier  could  be  limited  by  special  contract;  and  in 
York  Co,  y.  Central  R,  R.  Co.,  3  Wall.  112,  to  the  point  that  a  carrier  may  hy 
stipulation  limit  his  liability.  • 

TuE  PRINCIPAL  CASE  IS  DISTINGUISHED  in  Pennsylvania  R,  R,  Co,  ▼. 
Schwartzenberger,  45  Pa.  St.  214;  and  in  Burrill  v.  DoUar  Savings  Banij  99 
Id.  138. 

Liability  of  Oabbieb  for  Baooaoe:  See  note  to  Towers,  Utiea  etc.  B. 
R.  Co,,  42  Am.  Dec.  37,  where  the  prior  cases  are  collected. 


Hamilton  alias  Thacker  v.  Commonweai/th. 

[16  PlNNBTLTAXnA  STATE,  129.] 

Regobd  of  Tbial  for  Capital  Offense  must  Show  that  Pbisoneb  was 
Pbesent  when  sentence  of  death  was  pronounced  npon  him,  and  that 
he  was  asked  whether  or  not  he  had  anything  to  say  why  such  sentence 
should  not  be  pronounced  npon  him. 

Docket  with  Us  Stands  in  Place  of  Full  Rbcobd  kefit  in  capital  case* 
at  common  law,  and  should  contain  the  substantial  parts  of  it,  from 
which,  together  with  the  other  records  in  the  office,  such  a  record  might 
be  formed. 

Ebbob  from  the  oyer  and  terminer  of  Lancaster  county.  The 
case  came  before  this  court  on  an  application  made  on  behalf 
of  the  defendant  in  the  court  below  for  a  special  aUoccUur  for  a 
writ  of  error.     The  facts  sufficiently  appear  from  the  opinion. 

Fardy  for  the  plaintiff  in  error. 

Champneya,  contra. 

By  Court,  Gibson,  C.  J.  The  artistic  form  in  which  the  sen* 
tence  stands  recorded   proves  that  the  clerk  of  the  court  had 
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consulted  a  precedent.  The  Terb  is  in  the  present  tense  and 
third  person,  and  the  words  of  the  pronouncing  judge  are  not 
put  down  exactly  as  they  dropped  from  his  lips.  Even  the 
prayer  for  mercy  is  properly  omitted,  as  it  is  no  part  of  the  judg- 
ment. So  far  all  is  unusually  well.  But  for  everything  besides, 
it  is  plain,  from  the  journalizing  of  the  proceedings  in  the  past 
tense,  that  the  clerk's  knowledge  of  the  principles  and  forms  of 
criminal  law  was  too  limited  to  serve  him  in  applying  his  prece- 
dent to  the  proceedings  with  entire  advantage.  The  details  of 
the  trial,  embracing  as  they  do  the  bringing  of  the  prisoner  into 
court;  the  direction  of  the  court  to  draw  a  jury  from  the  proper 
box;  the  clerk's  compliance  with  it;  the  qualification  of  the 
jurors  as  ''  sober,  intelligent,  and  judicious  men;"  the  polling 
of  the  jury,  and  much  more  of  the  sort,  show  that  the  officer 
was  too  intent  on  the  *'  small  beer"  of  the  case  to  attend  to  essen- 
tials; for  the  entries  seem  to  have  been  made  with  a  view  to 
obviate  some  of  the  exceptions  taken  in  Dunn  v.  The  Common" 
weaW},  6  Pa.  St.  384.  However  that  may  be,  we  find  no  entry 
that  the  prisoner  was  demanded  whether  he  had  anything  to  say 
why  sentence  of  death  should  not  be  pronounced  on  him,  the 
absence  of  which  was  ruled  in  Bex  v.  Oeary,  2  Salk.  630,  and 
The  King  v.  Speke,  3  Id.  358,  to  be  fatal.  In  fact,  there  is  noth- 
ing on  the  docket  to  show  even  that  the  prisoner  was  present 
when  he  was  sentenced,  except  the  supplementary  memorandum 
that  **  he  was  present  in  court  during  every  stage  of  the  trial, 
from  the  time  of  his  arraignment  up  to  the  time  when  the  sen- 
tence was  passed  by  the  Honorable  Ellis  Lewis,  president  judge 
of  the  court,  on  him.  Indeed,  the  whole  trial,  from  its  com- 
mencement to  its  termination,  was  according  to  law." 

A  record  is  constituted  of  proper  and  legitimate  elements  set 
down  in  theii^order;  for  it  is  certainly  not  law  that  all  the  gos- 
sip a  clerk  or  prothonotary  writes  down  in  his  docket,  ipeo  facto 
becomes  the  very  voice  of  undeniable  truth.  The  judges  of  a 
court  of  error  must  determine  for  themselves,  and  consequently 
on  facts,  instead  of  sweeping  assertions.  The  premises  to  found 
a  sentence  of  death  are  set  forth  in  1  Ch.  Grim.  L.  720,  and  the 
form  of  the  entire  record  is  given  in  4  Bla.  Com.,  ajip.  1,  in 
which  there  is  a  demand  of  the  prisoner  "  if  he  hath  or  knoweth 
anything  to  say  wherefore  the  said  justices  ought  not,  on  the 
premises  and  verdict,  to  proceed  to  judgment  and  execution 
against  him,"  together  with  his  answer,  that  he  ''nothing  fur- 
ther saith,  unless  as  ho  before  had  said."  With  us  a  full  record 
is  seldom,  perhaps  never,  formally  made  up;  but  the  docket. 
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^hich  stands  in  its  place  must  contain  the  substantial  parts  of 
it,  from  which,  together  with  the  other  records  in  the  office, 
«uch  a  record  might  be  formed.  It  is  because  the  proceedings 
remain  in  paper  that  we  have  been  able  to  dispense  with  strict 
form  as  to  tense  and  person,  holding  fast,  however,  to  matter  of 
substance.  But  even  the  forms  of  records  are  deeply  seated  in  the 
foundations  of  the  law;  and  as  they  conduce  to  safety  and  cer- 
tainty, they  surely  ought  not  to  be  disregarded  when  the  life  of  a 
human  being  is  in  question.  Our  practice  of  rotation  has  excluded 
experience  from  the  county  offices,  and  it  would  perhaps  l)e 
profitable  were  the  presiding  judge  to  superintend  the  entries. 
It  would  at  least  preTent  our  judicial  records  from  becoming 
entirely  barbarous.  The  clerk  is  the  immediate  officer  of  the 
court,  which  is  consequently  responsible  for  his  acts. 
Writ  of  error  allowed. 

At  a  subsequent  day  the  counsel  for  the  prisoner  applied  for 
and  obtained  a  writ  of  habeas  corpus;  and  the  prisoner  having 
been  brought  before  the  supreme  court  by  Jacob  Huber,  esq., 
the  high  sheriff,  in  obedience  to  the  writ,  T.  E.  Franklin,  esq., 
attorney  general,  appeared  and  stated  that  it  was  not  tlie  inten- 
tion of  the  officers  of  the  commonwealth  to  prosecute  the  case 
any  further. 

Judgment  was  reversed  and  the  prisoner  discharged. 

Prisoner  has  Hioht  to  bx  Presxnt  at  R£yi>rnoN  ov  Verdict:  Sm 
Sneed  ▼.  St<xUt  41  Am.  Dec.  102,  note  103,  where  other  cases  are  collected. 

The  principal  case  is  cited  in  Foutt  ▼.  CcmmomoeaUK,  83  Pa.  St.  342, 
as  a  case  in  which  judgment  of  death  was  reversed  becaase  the  record  did  not 
show  affirmatively  that  the  prisoner  was  present  when  the  sentence  vras 
passed  apon  him;  in  Taylor  v.  CommonweaUh^  44  Id.  134,  to  the  point  that 
with  us  the  docket  stands  in  phice  of  the  full  common-law  record;  and  in  State 
V.  Jenning^^  24  Kan.  659,  and  in  Ex  parte  Oib9on^  31  Cal.  627»  as  a  case  in 
which  a  judgment  of  conviction  of  murder  in  the  first  degree  was  reversed 
because  the  prisoner  was  not  asked  before  sentence  if  he  had  any  cause  to 
^how  why  judgment  of  death  should  not  be  pronounced  against  him. 


Stewart  et  al.  v.  Kelly. 

[16  PsmraTLTAiriA  Statb.  160.] 
Amendment  op  Declaration,  when  Allowed  at  Trial. — Where  a  plaint- 
iff declares  on  an  executed  contract  of  sale,  alleging  performance  by  de- 
livery of  the  property  sold,  and  claiming  damages  for  the  defendant's 
refusal  to  pay  for  it,  and  the  evidence  shows  that  he  had  the  property  at 
the  time  and  place  appointed  for  delivery,  but  that  the  defendant  refused 
to  accept  the  same  or  pay  for  it,  he  should  be  allowed  to  amend  hit 
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deolazation,  at  the  trial,  so  that  its  allegations  may  conform  to  the  evi- 
dence. 

Iir  AcnoN  ex  Coktbactu  so  Lovo  as  Plaintivf  Adherxs  to  Original 
IssTBUMEiVT  OF  contract  on  which  the  declaration  is  founded,  an  alteration 
of  the  grounds  of  recovery  on  that  instrument  or  contract,  or  of  the  modea 
in  which  the  defendant  has  violated  it,  is  not  an  alteration  of  the  cause 
of  action. 

Akendxent  phould  bx  Allowed  where  the  contract  declared  on,  the  cause 
of  action  alleged,  and  the  redress  sought  are  the  same  in  the  proposed 
amendment  as  in  the  original  declaration. 

Ebbob  to  the  common  pleas  of  Lancaster  cotmtj.  The^pinion 
states  the  case. 

Stevens f  for  the  plaintiffs  in  error. 

Ik'anklin  and  Fordney,  for  the  defendant  in  error. 

Bj  Court,  Ohambebs,  J.  This  action  is  one  of  assutnpsU,  on 
special  contract  in  writing  of  defendant,  to  pay  the  plaintiffs 
a  certain  price  for  a  number  of  hogs  to  be  deliyered  the  defend- 
ant at  Baltimore  bj  a  time  appointed.  The  plaintiffs  declared 
on  an  executed  contract,  alleging  performance  by  deliyery  of 
the  hogs,  and  claimed  damages  of  the  defendant  for  a  refusal  to 
pay.  The  evidence  furnished  by  the  plaintiffs  proved  that  they 
had,  at  Baltimore,  the  hogs  contracted  for  at  the  time  appointed; 
and  that  they  were  then  and  there  ready  to  deliver  the  same  to 
Kelly,  the  defendant,  who  refused  to  accept  the  hogs  or  pay  for 
them,  but  there  was  no  delivery.  As  the  plaintiffs  failed  to 
prove  a  performed  contract  on  ^eir  part  as  laid  in  the  narr., 
the  court  below  was  right  in  saying  that  the  plaintiffs  could 
not  recover. 

The  second  error  assigned  is  that  the  court  refused  to  allow 
the  plaintiffs  to  amend  the  pleadings  by  filing  another  narr., 
reciting  the  same  agreement  between  the  plaintiffs  and  defend- 
ant as  was  described  in  the  first  narr,  as  the  foundation  of 
the  plaintiffs'  action.  In  the  narr.  submitted  as  an  amend- 
ment the  cause  of  action  was  substantially  the  same,  being  on 
the  same  contract,  assigning  the  breach  of  the  contract  accord- 
ing to  the  facts,  vaiying  the  allegation  of  delivery  as  contained 
in  the  first  narr.  to  the  allegation  of  being  ready  to  deliver 
the  hogs  to  the  defendant,  and  his  refusal  to  accept  and  pay  for 
the  same.  The  construction  of  the  contract,  the  injury  to  the 
plaintiffs,  and  the  measure  of  damages  were  the  same  under  one 
allegation  as  under  the  other. 

Such  an  amendment  was  within  the  letter  and  spirit  of  the 
act  of  the  twenty-first  of  March,  1806,  and  it  was  mandatory 
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to  the  court  to  permit  it.  This  act,  though  susceptible  of 
abuse,  to  be  restrained  by  judicial  discretion,  is  still  a  salutary 
and  remedial  one,  which  ought  to  receive  a  liberal  construction. 

There  would  rarely  occur  a  more  appropriate  case  for  its  ap- 
plication than  the  amendment  here  submitted,  and  one  more 
within  the  policy  of  the  law.  The  amendment  proposed  was  in 
accordance  with  the  principles  well  settled  by  this  court  in  the 
application  of  this  law  of  amendment.  In  the  case  of  Coxe  y. 
TUghman,  1  Whart.  287,  it  was  said  by  Sergeant,  J.,  ''that  an 
examination  of  the  decided  cases  will  show  that  in  an  action  eo? 
^ontrdctu,  BO  long  as  the  plaintiff  adheres  to  the  original  instru- 
ment or  contract  on  which  the  declaration  is  founded,  an  alter- 
ation  of  the  grounds  of  recovery  on  that  instrument  or  contract, 
or  of  the  modes  in  which  the  defendant  has  violated  it,  is  not 
an  alteration  of  the  cause  of  action."  In  Cassell  v.  Cooke,  8 
Serg.  &  B.  268  [11  Am.  Dec.  610],  which  was  covenant  with  an 
averment  of  performance  by  plaintiff,  after  the  jury  were  sworn 
and  ma4e  progress,  the  plaintiff  offered  an  amendment  of  a  new 
count,  excusing  the  omission  of  the  plaintiff  to  perform,  which 
was  admitted,  and  was,  as  Justice  Duncan  said,  "  the  assign- 
ment of  a  breach  of  the  same  covenant,  on  the  same  instrument, 
to  be  covered  by  the  same  penalty."  In  Shannon  v.  The  Com- 
monweaUh,  8  Id.  444,  it  was  held  by  the  court  that  in  an  action 
on  a  sheriff's  bond,  the  plaintiff  might  amend  his  declaration 
by  assigning  new  breaches  of  the  condition  of  the  bond.  In 
accordance  are  the  cases  of  Newlin  v.  Palmer,  11  Id.  98;  Gun- 
ningham  v.  Day,  2  Id.  1;  SchonemanY.  Fegley,  7  Pa.  St.  434; 
Caldwell  v.  Remington,  2  Whart.  132;  Rodrigwe  v.  Curcier,  15 
Serg.  &  B.  83. 

The  learned  judge  who  refused  the  amendment  would  seem 
to  have  been  misled  in  the  hurry  of  a  jury  trial,  by  the  case  of 
IXehl  V.  McOlne,  2  Bawle,  337,  which  was  a  case  very  distin- 
guishable. In  that  case  the  plaintiff's  declaration  was  an  tn- 
debiiatus  assumpsit,  with  the  usual  various  counts,  and  on  the 
trial  the  plaintiff,  to  introduce  evidence  inadmissible  under  any 
of  his  many  counts,  offered  an  additional  count  stating  a  special 
agreement  and  promise  of  defendant,  entirely  variant  from  that 
declared  on,  and  which  the  court  below  received.  But  this 
court,  on  error,  '*  held  that  it  was  improperly  admitted,  because 
it  introduced  a  new  cause  of  action."  In  this  case,  the  contract 
declared  on,  the  cause  of  action  alleged,  and  the  redress  sought 
were  the  same  under  the  amendment  proposed  as  under  the 
narr.  last  filed.     It  was  not  a  case  in  which  a  plaintiff,  with  an 
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explicit  written  contract  and  a  cause  of  action  snbstantiated  by 
uncontradicted  testimony,  was  to  be  cast  out  of  court  by  mere 
form  in  the  pleadings,  and  in  favor  of  a  defendant  who  refused 
to  execute  his  contract,  and  who  offered  no  excuse  or  defense 
for  his  failure  to  perform. 

In  the  opinion  of  the  court,  there  was  error  in  the  court  below 
in  refusing  the  amendment.  Judgment  is  reyersed,  and  &  venire 
facias  de  novo  awarded. 

Whethkb  Amkndmsnt  to  Dbolakation  is  Allowable,  Crttkbiov  tob 
DsTEKMiNiNO:  See  Mo/xioeU  v.  Harrison,  52  Am.  Deo.  385,  note  390,  where 
other  cases  are  collected;  Adam$  v.  Adama,  51  Id.  219;  McVicker  v.  Beedy, 
50  Id.  666;  McKinney  v.  Harier,  43  Id.  96;  WatenMm  v.  HaU,  42  Id.  484. 

Amekdment  07  Pleadings  at  Trial:  See  Tasaey  ▼.  Church,  39  Am.  Dec. 
65,  note  68,  where  other  cases  are  collected. 

The  pbikoipal  case  is  citkd  in  Toai  v.  Ehy,  23  Pa.  St.  831,  in  support  of 
the  proposition  that  an  alteration  of  the  grounds  of  recoTexy  on  an  instm- 
ment  or  contract,  or  of  the  modes  in  which  the  defendant  has  Tiolated  it»  is 
not  an  alteration  of  the  cause  of  action. 


Beab  v.  BrrzER. 

[16  PximiTLTijiZA  Star»  17S.] 

Growing  Grain  Passes  bt  Sherift's  Deed  ov  Land  as  Apputxnant 
thereto,  when  such  grain  was  the  property  of  the  judgment  debtor  at 
the  time  when  the  deed  was  executed. 

Erbob  to  the  common  pleas  of  Lancaster  county.  Trover  for 
certain  wheat  and  straw.  The  facts  are  sufficiently  stated  in 
the  opinion. 

EshJeman  and  PaUerson,  for  the  plaintiff  in  error. 

Franklin^  for  the  defendant  in  error. 

By  Court,  Coulter,  J.  In  Stambaugh  v.  Yeaies,  2  Bawle,  161, 
the  grain  growing  in  the  ground  had  been  sold  on  a  judgment 
and  execution  against  the  debtor  before  the  sale  of  the  land  on 
vend,  exponas,  and  the  court  held  that  grain  growing  was  so  far 
personal  property  that  it  could  be  sold  either  privately  by  the 
owner  or  by  judicial  process  against  him ;  and  that  such  sale 
was  an  implied  severance,  and  the  grain  did  not  pass  by  a  sale 
of  the  land.  And  in  Myers  v.  White,  1  Id.  353,  the  mortgagor, 
while  the  grain  was  growing,  assigned  all  his  property,  real, 
personal,  and  mixed,  for  the  benefit  of  his  creditors;  it  was  held 
that  the  grain  growing  passed  to  the  assignees,  and  did  not  pass 
to  the  purchaser  of  the  land  on  a  judgment  on  the  mortgage. 
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because  the  assigmnent  amounted  to  a  seyeiance  and  vested  the 
right  in  the  trustees.  In  ScUlade  v.  James,  6  Pa.  St.  144,  which 
is  alleged  to  be  in  conflict  with  the  two  preceding  cases  cited, 
there  was  judgment  against  the  owner  of  the  land  and  a  levy  in 
the  spring,  after  which  the  debtor  leased  the  premises,  and  the 
tenant  paid  the  rent  in  advance.  In  September  the  tenant 
sowed  tiie  crop,  and  in  October  the  sheriff  sold  the  land,  and 
the  purchaser  gave  him  notice  to  quit.  The  tenant  paid  the 
rent  in  advance  when  he  leased.  When  the  grain  was  ripe  he 
entered,  cut,  and  carried  it  away,  and  on  replevin  by  the  pur- 
chaser it  was  held  that  the  tenant  could  only  take  the  way-going 
crop  when  he  had  a  right  to  sow;  that  his  right  was  no  greater 
than  his  landlord's,  the  debtor's.  That  although  the  judgment 
creditor  has  no  present  interest  in  the  land,  he  has  a  lien  which 
may  presently  be  turned  into  one;  and  that  if  a  tenant,  under 
such  circimiBtances,  pays  the  rent  in  advance,  he  takes  the  risk 
of  losing  it.  If  he  had  withheld  the  rent  till  due,  he  would 
have  been  entitled  to  protection  for  a  disturbance  and  to  a  rem- 
edy on  his  covenants. 

The  question  there  was  on  the  right  to  enter'for  the  way-going 
crop,  after  a  judicial  sale  of  the  land.  As  there  had  been  no 
severance  of  the  crop  from  the  really,  either  by  a  private  sale  or 
judicial  sale,  it  was  held  to  pass  as  appurtenant  to  the  land. 
The  case  is  in  entire  accordance  with  those  cases  which  establish 
that  by  a  private  sale  of  land  the  growing  crop  passes  as  appurte- 
nant, unless  there  has  been  a  reservation  of  it.  By  the  act  of 
the  twenly-first  of  March,  1772,  grain  growing  was  made  subject 
to  distress  and  sale  for  rent,  and  the  act  provided  that  the  pur- 
chaser should  have  free  egress  and  ingress  to  cut  and  carry  it 
away;  and  in  analogy  to  that  act,  it  was  held  in  Pennsylvania 
that  it  might  be  sold  privately  or  judicially,  and  the  purchaser 
have  egress  and  regress  to  cut  and  carry  it  away,  because  it  was 
in  contemplation  of  law  severed  by  the  sale.  But  nothing  of 
that  kind  existed  in  Sallade  v.  James,  6  Pa.  St.  144,  as  it  did 
emphatically  exist  in  Stambaugh  v.  Yeates  and  Myers  v.  While, 
supra. 

In  the  case  on  hand,  the  land  was  sold  on  the  twelfth  of 
October,  1849,  by  the  sheriff,  and  on  the  twenty-fourth  of  No- 
vember of  the  same  year  a  deed  was  made  by  the  sheriff  to  Herr, 
while  the  grain  growing  was  the  property  of  the  judgment 
debtor;  and  under  Sallade  v.  James,  and  analogous  cases  both 
in  England  and  Pennsylvania,  it  passed  to  the  sheriff's  vendee 
as  appurtenant  to  the  land.    After  deed  made  to  Herr  by  the 
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sheriff,  an  execution  creditor  levied  on  the  grain  and  sold  it» 
and  the  purchaser  of  the  grain  brings  this  suit  against  Kerr's 
tenant,  who  cut  it.     He  is  not  entitled  to  recover,  and  such  was 
the  judgment  of  the  court  below,  which  is  now  affirmed. 
Judgment  affirmed. 

Gbowiko  Chops  Pass  as  Afpubtenant  to  Realty  in  case  of  conveyuioe, 
unlcBS  severed  by  reservation  or  exception:  Bachaitito^  v.  StaJder,  33  Pa.  St. 
254;  Bloom  v.  Welsh,  27  N.  J.  L.  183,  both  citing  the  principal  case.  Sea 
also  Oibbons  v.  DilUngham,  50  Am.  Dec.  233,  note  237i  where  other  cases  are 
collected. 

At  Execution  Sale  of  Land,  Crops  then  Growing  Pass  to  Purohabkr: 
BiUinger  v.  Baher,  29  Pa.  St.  68,  citing  the  principal  case;  Crews  ▼.  Pendle- 
ton, 19  Am.  Dec.  750,  note  752,  where  this  subject  is  discussed  at  length. 


Staines  v.  Shoee. 

[16  Pkuhbtlvakxa  Btaxb,  200.] 

Where  Seller  of  Diseased  Horse  Represents  Hdc  as  Sound  at  the 
time  of  the  sale,  such  representation  does  not  vitiate  the  sale,  unless 
when  he  made  it  he  knew  that  the  horse  was  unsound.  There  is  no  de- 
ceit without  a  scienter. 

Employment  of  Puffer  at  Auction  Vitiates  Sale  whether  the  buyer 
gets  the  worth  of  his  money  or  not. 

Vendee  Induced  to  Buy  by  Employment  of  Puffer  should  Return  or 
offer  to  return  the  property  as  soon  as  he  discovers  the  fraud;  but  if  ha 
does  not  discover  it  until  too  late  to  do  so,  his  defense  will  be  perfect 
without  any  offer  to  return. 

Ebbob  to  common  pleas  of  Huntingdon  county.  This  was  an 
appeal  from  a  judgment  of  a  justice  of  the  peace  in  an  action  of 
debt,  brought  by  Shore  against  Staines  on  a  note  given  by  the 
latter  for  a  horse  purchased  by  him  from  the  former  at  public 
auction.  The  horse  died  about  thirty  days  after  the  sale.  The 
purchaser  did  not  offer  to  return  him,  but  it  was  alleged  that  up 
to  a  short  time  before  the  horse  died  he  believed  he  could  cure 
him.  It  was  alleged  that  the  horse  was  unsound,  and  also  that 
Shore  had  employed  a  person  to  bid  him  up  at  the  sale.  The 
errors  assigned  were:  1.  That  the  court  instructed  the  jury  that 
although  the  horse  was  diseased  at  the  time  of  the  sale,  and 
Shore  asserted  him  to  be  sound,  by  which  assertion  Staines  was 
induced  to  bid  for  him,  it  did  not  vitiate  the  sale  unless  Shore 
knew  the  horse  to  be  diseased  at  the  time  when  he  made  the 
assertion.  2.  That  the  court  instructed  the  jury  that  if  Shore 
employed  a  puffer  at  the  public  sale  of  the  horse,  the  sale  was 
fraudulent,  and  Shore  could  not  recover  the  amount  for  which 
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the  horse  was  struck  down  upon  the  bid;  but  that  it  would  not 
follow,  if  he  afterwards  did  take  the  horse,  with  an  after  oppor- 
tunity for  inspection,  and  ratify  the  sale  by  giving  his  note  for 
the  price,  and  the  horse  was  a  sound  horse  and  worth  the  money, 
that  the  note  would  be  without  consideration.  Verdict  for  the 
plaintiff. 

Fisher ,  for  the  plaintiff  in  error. 

Comyn  and  Blair,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  The  direction  on  the  first  point  was 
right:  there  is  no  deceit  without  a  scienter.  On  the  second,  it 
was  inaccurate.  We  held,  in  Pennock's  Appeal,  14  Pa.  St.  449 
[53  Am.  Dec.  561],  that  the  employment  of  even  a  single  puffer 
vitiates  the  sale.  In  the  present  case,  the  ruling  judge  in- 
structed the  jury  that  if  the  horse  was  actually  worth  the  sum 
to  be  paid  for  him,  the  buyer  got  the  value  of  his  money  and 
could  not  have  been  defrauded.  The  fallacy  of  the  principle  is 
in  assiuning  that  there  is  a  standard  of  value  independent  of  the 
wishes  and  wants  of  the  bidders,  and  that  every  man  is  willing 
to  buy  by  it.  A  man  proposes  to  sell  his  horse  for  a  fair  price 
to  another,  who  declines  because  he  has  no  use  for  him,  and 
does  not  choose  to  take  the  risk  of  getting  less  for  him  than  he 
gave,  with  a  certainty  of  losing  his  trouble,  and  the  expense  of 
keeping  in  the  mean  time;  but  the  case  would  be  different  did 
the  owner  make  it  worth  his  while  to  purchase  with  a  view  to 
profit  on  a  resale.  What  is  the  worth  of  anything?  The 
apothegm  of  Hudibras  answers  truly,  ''Just  so  much  money 
as  'twill  bring."  A  man  is  defrauded  whenever  he  is  incited  by 
artful  means  to  bid  more  than  he  otherwise  would.  He  has  a 
right  to  buy  at  an  undervalue,  where  the  necessities  of  the  owner 
compel  him  to  sell;  and  whenever  the  price  is  ever  so  little  en- 
hanced by  a  secret  contrivance,  he  is  cheated.  A  sale  by  auction 
presupposes  a  sacrifice,  or  at  least  a  willingness  to  sell  for  what 
can  be  had;  but  should  the  vendor  stick  for  the  last  penny,  it 
would  be  idle  to  set  the  property  up,  because  his  price  could  be 
as  readily  obtained  at  private  sale.  Should  he,  however,  see  fit 
to  make  the  experiment,  his  object  could  be  attained  by  direct- 
ing the  auctioneer  not  to  let  the  property  go  for  less  than  his 
estimate  of  its  market  value;  or,  if  he  propose  to  sell  without 
reservation  as  to  price,  let  him  openly  reserve  a  right  to  bid. 
For  no  fair  purpose  is  the  employment  of  a  puffer  necessary; 
and  it  must  vitiate  every  sale  in  which  recourse  is  had  to  it.  Had 
the  horse  lived  in  this  case,  it  would  have  been  necessary  to  re- 
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tarn  or  tender  him  to  the  Tendor  as  soon  as  the  fraud  was  dia^ 
covered;  but  as  there  is  no  evidence  that  it  was  discovered  till 
it  was  too  late  for  that,  the  vendee's  defense  was  perfect  with- 
out  it. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Thbrb  is  No  Dbceit  wtfeout  Sciknter:  Kingsbury  ▼.  Taiyhr,  60  Am. 
Dec.  607;  note  to  Lobdell  v.  Baker,  35  Id.  363;  Tryon  ▼.  Whitmarah,  Id.  339» 
note  343. 

Selleb,  when  Liable  fob  Bbbach  of  Wabbaktt  of  Soukdnbss:  See 
West  V.  Emery,  44  Am.  Dec.  356,  note  358,  where  other  cases  are  ooUected. 

Aoheements  at  Auctiok  Sale  to  Stifle  Gohpetitiom  Vitiatb  Sale: 
See  HamiUon  ▼.  Hamilton,  46  Am.  Dec.  58,  note  65. 

Emflotmbnt  of  Puffer  at  Auction  Invalidates  Salb:  See  PennocJ^s 
Appeal,  63  Am.  Dec.  661,  note  564,  where  other  cases  are  collected. 

The  principal  case  is  cited  in  Negley  ▼.  Lindsay,  67  Pa.  St.  227,  as 
holding  that  if  the  horse  had  lived  it  would  have  been  necessary  for  the 
buyer  to  have  retamed  or  ofifered  to  return  him. 


BaxtjEY  v.  Linah. 

[16  PEnvsTLyAiOA  Stats,  241.] 

Judgment  of  Sister  State  has  Same  Effect  as  Domestic  Judgment, 
when  the  court  that  rendered  it  had  jurisdiction  of  the  canse  and  the 
parties,  and  it  is  therefore  conclusive  of  the  subject-matter  and  a  mei^er 
of  the  original  cause  of  action. 

Ih  Determiiono  Questions  of  Federal  Cognizance,  State  Courts 
OUGHT  to  Adopt  and  be  governed  by  the  rules  of  decision  adjudicated 
in  the  supreme  court  of  the  United  States. 

Judgment  Recovered  in  Sister  State  for  Samb  Cause  of  Action,  be- 
tween the  same  parties,  is  a  bar  to  the  further  prosecution  of  an  action 
in  this  state. 

Ebbob  to  the  common  pleas  of  Adams  ooiiDty,  Proceeding 
by  foreign  attachment.  The  defendant  pleaded  in  bar  a  judg- 
ment obtained  against  him  for  the  same  cause  of  action  in  the 
county  court  of  Baltimore  in  the  state  of  Maryland.  The  court 
below  decided  that  that  judgment  was  a  bar  to  this  action. 
The  other  facts  are  stated  in  the  opinion. 

McClean  and  McCatmughy,  for  the  plaintiff  in  error. 

Stevenson^  for  the  defendant  in  error. 

By  Court,  Chambebs,  J.  The  case  presents  the  question  of 
the  character  and  effect  of  a  judgment  had  in  the  state  of  Mary- 
land, between  the  same  parties,  on  the  same  cause  of  action,  in 
a  suit  instituted  before  the  issuing  of  the  foreign  attachment  id 
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this  case,  and  in  which  the  judgment  so  obtained  in  the  state  of 
Maryland  is  pleaded  in  bar.  To  this  there  ^&b  a  demurrer  and 
a*  joinder  in  demurrer. 

In  considering  this  case,  it  is  not  deemed  necessary  to  go  be- 
yond the  constitution  of  the  United  States,  the  acts  of  congress 
made  in  pursuance  of  it,  and  the  adjudication  of  the  courts  of 
the  United  States  and  of  this  state  on  the  subject.  By  that 
constitution  it  is  declared  that  ''full  faith  and  credit  shall  be 
giyen  in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state;  and  the  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof.'*  And  by  act 
of  twenty-sixth  of  May,  1790,  congress  provided  for  the  mode 
of  authenticating  the  records  and  judicial  proceedings  of  the 
state  courts,  and  then  further  declared,  that  the  ''  records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken." 

The  courts  of  some  of  the  states  were,  in  the  early  history  of 
the  federal  government,  jealous  of  the  alleged  control  under  the 
constitutional  provision  and  act  of  congress  recited,  and  inclined 
to  controvert  the  effect  which  it  was  the  purpose  of  both  to 
grant.  Nothing  would  have  been  obtained  to  remedy  the  in- 
convenience that  had  been  experienced  in  the  intercourse,  com- 
merce, and  trade  of  citizens  before  the  adoption  of  the  constitu- 
tion, if  the  records  and  judicial  proceedings  of  the  state  courts 
were  to  be  received  and  regarded  in  the  courts  of  other  states 
of  this  Union  as  of  no  greater  weight  or  dignity  than  what  was 
attached  by  the  comity  of  nations  to  those  of  foreign  coun- 
tries. 

From  the  facilities  enjoyed  by  the  citizens  of  these  states  for 
transportation  and  conveyance  in  their  infinitely  varied  internal 
trade,  they  regard  but  little  state  boundaries  and  jurisdiction, 
but  seek  and  change  their  marts  of  trade,  dealing,  and  residence, 
where  their  inclination,  convenience,  or  interest  may  seem  to 
require,  within  the  Union.  The  national  government,,  estab- 
lished by  the  American  states  and  the  American  people  "to 
form  a  more  perfect  union,"  would  have  been  left  by  its  wise 
and  patriotic  founders  deficient,  had  it  allowed  the  states  and 
citizens  to  stand  in  no  higher  relation  to  each  other  than  foreign- 
ers. In  all  commercial  relations  we  are  one  people,  and  in  many 
other  respects  the  American  people  are  one,  and  the  government 
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which  rules  their  interests  in  these  respects  is  the  goTemment 
of  the  Union. 

The  constitutional  provision  adopted  came  recommended  bj 
every  consideration  of  wisdom,  convenience,  of  public  jieace  and 
private  security;  and  subsequent  experience  has  attested  its 
necessity  and  incalculable  utility  in  the  more  diversified  and 
extended  relations  of  the  states  and  citizens  of  this  republic. 

A  sound  view  of  this  constitutional  law  was  taken  at  an  early 
period,  in  the  circuit  court  of  the  United  States  for  the  district 
of  Pennsylvania,  by  Wilson,  J. ,  who  decided  that  no  defense 
was  admissible  to  an  action  on  a  judgment  of  another  state, 
which  would  not  have  been  available  had  the  suit  been  brought 
in  the  state  where  the  judgment  was  rendered:  Armstrong  v. 
Carson's  Ex'rs,  2  Dall.  302;  and  in  Bissell  v.  Briggs,  9  Mass. 
462  [G  Am.  Dec.  88],  the  opinion  of  the  court,  delivered  by 
Parsons,  G.  J.,  gave  that  sanction  and  effect  to  the  judicial  pro- 
ceedings of  other  states  which  the  public  exigencies  required, 
and  which  it  was  the  object  of  the  framers  of  the  constitution 
to  confer. 

This  question  came  before  the  supreme  court  of  the  United 
States  in  the  case  of  MiUs  v.  Duryee,  7  Cranch,  481,  and  re- 
ceived the  consideration  which  its  importance  required;  and 
after  solemn  argument,  it  was  ruled  that  the  enactment  of  con- 
gress does  declare  the  effect  of  the  records  as  evidence  when 
duly  authenticated.  It  gives  them  the  same  faith  and  credit  as 
they  have  in  the  state  court  from  which  they  are  taken.  If  in 
such  court  they  have  the  faith  and  credit  of  the  highest  nature, 
that  is  to  say,  of  record  evidence,  they  must  have  the  same  faith 
and  credit  in  every  other  court. 

This  decision  was  subsequently  confirmed  by  the  same  court 
in  Hampton  v.  McConnel,  3  Wheat.  234;  McElmoyle  v.  Gohen,  13 
Pet.  312;  Heed  v.  lioss,  1  Baldw.  36. 

In  Pennsylvania,  the  rule  and  exposition  thus  established  in 
the  courts  of  the  United  States  have  been  adopted  as  authority, 
having  their  entire  approbation  and  controlling  their  action. 
In  the  case  of  Benton  v.  Burgot,  10  Serg.  &  B.  240,  it  was  de- 
cided that  in  a  suit  on  a  judgment  in  the  court  of  another  state, 
the  pleas  of  fraud  in  obtaining  it,  imposition,  mistake,  and  want 
of  consideration,  are  bad  on  demurrer,  and  that  nul  tiel  record 
is  the  only  plea  of  which  the  defendant  can  avail  himself — ^that 
there  can  be  no  inquiry  into  the  mistakes  of  the  court  which 
gave  the  judgment,  provided  the  defendant  was  notified  and  the 
court  had  jurisdiction. 
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In  Evans  t.  Taiem,  9  Serg.  &  B.  252  [11  Am.  Dec.  717],  where 
the  action  was  brought  on  the  decree  of  a  court  of  equiiy  of 
Tennessee  for  the  payment  of  money,  it  was  held  that  although 
nul  iiel  record  was  not  a  good  plea,  as  proceedings  in  equity  do 
not  possess  the  character  of  records,  yet  that  nil  debet  was  also 
bad,  as  leading  to  an  inquiry  into  the  cause  of  action  which 
was  not  open  to  examination.  The  same  principle  was  further 
recognized  and  affirmed  in  Kean  y.  Eice,  12  Serg.  &  B.  203. 

An  objection  presented  as  to  the  effect  claimed  for  the  judg- 
ment of  a  court  of  another  state  was,  that  the  courts  to  which 
it  is  removed  are  not  enabled  to  issue  execution  upon  it.  It  was 
well  said:  "  This  objection,  if  it  were  valid,  would  equally  apply 
to  every  other  court  of  the  same  state  where  the  judgment  was 
rendered.  The  right  of  a  court  to  issue  execution  depends  upon 
its  own  powers  and  organization:"  MUla  v.  Duryee,  7  Cranch, 
485.  All  which  pertains  to  the  means  of  execution,  or  the 
remedy  of  the  party  to  obtain  satisfaction,  is  left  open  to 
the  law  of  the  forum  in  which  it  is  sought  to  be  carried  into 
effect. 

Whilst  for  a  time  there  was  a  reluctance  in  some  of  the  state 
courts  to  give  that  faith  and  credit  to  the  public  acts,  records, 
and  judicial  proceedings  of  the  courts  of  other  states,  as  provided 
by  the  constitution  and  acts  of  congress,  yet  expeiience,  more 
mature  consideration,  and  a  regard  to  constitutional  law,  to 
judicial  uniformity  and  state  harmony,  have  brought  the  courts 
of  the  states,  with  scarcely  an  exception,  to  concur  in  consider- 
ing the  judgments  of  the  courts  of  each  state  as  conclusive  in 
every  other,  in  all  instances  in  which  they  had  jurisdiction  of 
the  cause  and  the  parties.  So  numerous  and  consistent  are  the 
authorities  of  the  state  courts  on  this  important  principle  as  to 
render  a  detailed  reference  to  them  unnecessary  in  this  opinion. 

In  Pennsylvania  we  consider  the  question  settled  so  decidedly 
by  repeated  adjudications  as  to  be  no  longer  open  to  discussion. 

The  judgment  of  another  state  is  put  by  the  constitution  on 
the  same  footing  as  a  domestic  judgment,  with  this  qualification, 
that  this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  original  judgment  was  given  to  pronotmce  it, 
or  the  right  of  the  state  itself  to  exercise  authority  over  the  per- 
sons or  subject-matter:  Stor3r's  Com.,  sec.  183. 

As  the  judgments  in  the  courts  of  one  state  are  judicial  obliga- 
tions of  record  there,  so  they  are,  under  the  provisions  of  the 
constitution,  in  every  other,  and  are  consequently  conclusive  in 
pleading  and  evidence;  and  they  are  a  merger  and  extinguish- 
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ment  of  the  origmal  cause  of  action  where  the  defendant  had 
been  summoned  or  appeared. 

The  judgment  here  exhibited  from  the  state  of  Maryknd  is  to 
be  deemed  to  have  the  effect  of  a  domestic  judgment,  and  be  so 
regarded  in  relation  to  the  cause  of  action.  It  is  presumed  thai 
the  court  in  which  it  was  rendered  had  jurisdiction  of  the  subject-^ 
matter  and  of  the  parties,  and  which  has  not  been  controverted. 
The  inquiry  then  is,  what  effect  this  judgment  would  have  had 
in  the  state  of  Maryland,  if  presented  under  like  circumstances. 
It  is  a  judicial  obligation  of  record  there,  conclusive  of  the  sub* 
ject-matter,  and  a  merger  of  the  cause  of  action  on  which  it  ia 
founded. 

Such  is  the  opinion  of  the  supreme  court  of  the  United  States; 
and  it  necessarily  follows  that  the  state  courts,  in  determining 
questions  of  federal  cognizance,  ought  to  adopt  and  be  gov- 
erned by  the  rules  of  decision  adjudicated  in  that  tribunal  of 
controlling  authority.  If  the  constitution  and  courts  of  the 
United  States  should  not  be  competent  to  give  efficacy  and  uni- 
formiiy  to  the  law  on  this  subject,  as  they  are,  what  would  be 
the  contradiction  and  confusion  if  open  to  the  decisions  of  the 
state  courts  of  thirty  independent  states!  We  know  that  the 
state  courts  of  Maryland  have  a  system  of  jurisprudence  under 
the  common  law  and  the  principles  of  that  law,  little  distinguish- 
able from  that  which  prevails  in  Pennsylvania,  under  a  common 
government:  under  that  law  the  effect  of  a  judgment  in  a  court 
of  common-law  jurisdiction,  and  with  notice  to  the  parties,  is, 
that  such  judgment  is  a  merger  of  the  original  cause  of  action, 
which  by  it  has  become  one  of  record.  As  such,  does  not  pub- 
lic policy  and  authority  make  it  a  bar  to  the  prosecution  of  any 
other  action  on  the  original  cause  of  action?  The  law  discour- 
ages  a  multiplicity  of  unnecessaty  actions,  as  vexatious  to  the 
parties  and  an  abuse  of  the  administration  of  the  laws.  It  ia 
settled  that  where  a  judgment  has  been  already  obtained  in  a 
prior  action  by  the  pl^tiff  against  the  defendant,  for  the 
identical  demand,  contract,  or  obligation,  it  is  merged  by  the 
superiority  of  the  record  security,  acquired  by  the  judgment; 
tramU  in  rem  judieatam,  and  the  creditor  can  no  longer 
prosecute  suit  upon  the  original  demand,  though  it  were  a 
specialty.  If  he  do  so,  the  defendant  may  plead  in  bar  the 
judgment  recovered  against  him  by  the  plaintiff  for  the  same 
cause  of  action:  Chit.  Con.,  7th  ed.,  787,  788;  3  Ch.  PI.,  6tb 
ed.,  793. 

It  is  therefore  the  opinion  of  this  court  that  the  judgment 
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recovered  in  Maryland,  between  the  parties  in  this  case,  and  for 
the  same  identical  cause  of  action,  is  a  bar  to  the  further  prose* 
oution  of  this  action. 
Judgment  of  the  court  below  is  afiSrmed. 


Judgment  of  Sktbr  Stats,  Effect  of:  See  Dcms  ▼.  SmUhy  48  Am.  Deow 
279,  note  207;  Ewer  ▼.  Coffin^  Id.  687.  note  589,  where  other  oases  are  oolleoted. 
Record  of  judgment  of  sister  state,  where  the  court  had  jnrisdiction,  is  con* 
dasive:  Wetherill  ▼.  StUlman,  65  Pa.  St.  115,  citing  the  principal  case.  And 
in  bringing  suit  on  a  judgment  rendered  by  a  court  of  general  jurisdiction  in 
a  sister  state,  it  is  not  necessary  to  allege  that  it  had  jurisdiction:  Roffen  v. 
Oddl,  39  K.  H.  461,  citing  the  principal  case. 

Mergsb  of  Debt  in  Jxtdgmsitt:  See  Napier  t.  Oidiert^  40  Am.  Deo.  613^ 
note  618,  where  other  cases  are  collected. 

Judgment  Pleadable  in  Bab  of  Subsequent  Action,  when:  See  Knig 
V.  Chase,  41  Am.  Dec.  675,  note  681,  where  this  subject  ii  discussed  at 
length.  In  Bamea  v.  Qxbbs^  31  N.  J.  L.  320,  the  principal  case  is  cited  to  the 
point  that  a  party  having  a  judgment  of  a  sister  state  can  not  in  this  state 
maintain  an  action  on  the  original  cause  of  action. 

The  principal  case  is  cited  in  State  of  Ohio  v.  Hinehnum,  27  Pa.  S^ 
483;  in  Rogers  v.  Bums,  Id.  527;  and  in  Oarrigues  v.  Harris,  17  Id.  862,  to 
the  point  that  whenever  proceedings  are  reviewable  in  the  supreme  court  of 
the  United  States,  where  the  local  laws  of  the  state  are  noticed  without  being 
pleaded  or  proved,  the  same  rule  prevails  in  the  state  courts;  and  in  Kvlp  v, 
BickettSf  3  Grant  Gas.  421,  to  the  point  that  where  cases  involve  questions  de- 
pendent upon  the  construction  of  the  constitution  or  laws  of  the  United 
States,  their  courts  may  exercise  appellate  jurisdiction  either  by  writ  of  error 
or  the  removal  of  the  pending  causes. 
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(10  ^EKtlBTLTAXlk  StATS,  266.] 

Power  to  Sell,  Either  in  Will  or  Deed,  to  be  ezerdsed  on  the  hap- 
pening of  a  particular  event,  can  not  be  lawfully  exercised  until  thai 
event  happens. 

LsoiSLATURB  CAN  NOT  Make  Law  FOR  PARTICULAR  Case,  between  two 
contracting  parties,  contrary  to  existing  law,  and  order  the  court  to  en- 
force it. 

Legislature  does  not  Possess  Judicial  Power. 

Where  Testator  Directs  his  Executors  to  Rent  his  Lands  and  apply 
the  rents  to  the  support  of  one  of  his  sons  during  his  life,  and  further 
directs  that  none  of  said  lands  shall  be  sold  during  the  life  of  said 
son,  but  that  after  Ids  death  the  lands  shall  be  sold  and  the  proceeds  be 
equally  divided  among  the  other  children  of  the  testator,  the  legislature 
have  no  power  to  authorize  the  orphans'  court  to  appoint  a  trustee  to 
sell  the  lands  during  the  life-time  of  said  son  and  apply  the  interest  of 
the  proceeds  to  his  support  during  his  life,  where  all  the  other  parties  in 
interest  are  of  full  age,  under  no  disabilities,  and  object  to  such  sale. 
An  act  which  undertakes  to  confer  such  authority  is  unconstitutionaL 
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CoNSTiTcnoN  GnABAVTEES  Rkmxdt  bt  Dus  Coubss  Of  Law  in  the  oonrti 
of  the  commonwealth,  for  any  injary  done  to  an  individnal  in  his  landa 
or  goods. 

Appeal  from  the  decree  of  the  orphans'  court  of  York  county. 
The  following  is  the  provision  in  the  will  of  Patrick  Ervine,  re- 
ferred to  in  the  opinion:  ''After  the  decease  of  mj  said  wife,  it 
is  my  will  that  my  execntors  should  rent  out  my  lands  to  the 
best  advantage,  and  out  of  the  proceeds  of  the  same  my  son 
Daniel  to  be  supported;  and  it  is  further  my  will  and  desire 
that  none  of  my  real  estate  should  be  sold  during  the  life  of  my 
said  son  Daniel,  but  that  he  is  to  be  supported  out  of  the  same 
as  above  mentioned;  and  it  is  further  my  will  and  desire  that 
after  the  death  of  my  said  son  Daniel  that  then  my  real  estate 
shall  be  sold  to  the  highest  bidder,  and  all  my  children  to 
receive  share  and  share  alike."  The  other  facts  are  stated  in  the 
opinion. 

Fisher,  for  the  appellant. 

Mayer  and  Evans,  contra. 

By  Court,  Coulteb,  J.  The  constitution  of  the  United  States 
ordains  **  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,"  and  the  constitution  of 
this  state  contains  an  equivalent  provision  in  words  nearly  alike. 
It  is  an  affirmation  of  a  great  doctrine  contained  in  Magna 
Gharta:  "  Neither  will  we  pass  upon  any  one  but  by  the  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land."  And  Lord 
Coke  says  that  the  words  *'per  legem  terrce"  mean  by  due  pro- 
cess of  law,  and  being  brought  into  court  to  answer  according 
to  law.  The  whole  clauses  in  our  constitutions  on  the  subject 
were  established  for  the  protection  of  personal  safety  and  private 
property.  These  clauses  address  themselves  to  the  common 
sense  of  the  people,  and  ought  not  to  be  filed  away  by  legal 
subtilties.  They  have  their  foundations  in  natural  justice,  and 
without  their  pervading  efficacy  other  rights  would  be  useless. 
If  the  legislature  possessed  an  irresponsible  power  over  every 
man's  private  estate,  whether  acquired  by  will,  by  deed,  or  by 
inheritance,  all  inducement  to  acquisition,  to  industry  and  econ- 
omy, would  be  removed.  The  principal  object  of  government  is 
the  administration  of  justice  and  the  promotion  of  morals. 
But  li  property  is  subject  to  the  caprice  of  an  annual  assemblage 
of  legislators  acting  tumultuously ,  and  without  rule  or  precedent, 
and  without  hearing  the  party,  stability  in  property  will  cease, 
and  justice  be  at  an  end.    If  t^e  government  is  interdicted  irom 
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taking  private  property  even  for  public  use  without  just  com- 
pensation, how  can  the  legislature  take  it  from  one  man  and 
dispose  of  it  as  they  think  fit  ?  The  great  principle  is,  that  a 
man's  property  is  his  own,  and  that  he  shall  enjoy  it  according^ 
to  his  pl^u^  (injuring  no  other  man),  until  it  is  proved  in  a 
due  process  of  law  that  it  is  not  his,  but  belongs  to  another. 
Many  acts  of  assembly  have  been  passed,  it  is  true,  authorizing 
guardians,  trustees,  and  executors  to  convey  lands.  This  power 
has  been  sustained  by  this  court  where  the  persons  in  interest 
were  minors  and  lunatics,  and  could  not  act  for  themselves,  and 
where  the  guardians,  etc.,  requested  the  passage  of  the  laws. 
Among  the  first  of  the  private  acts  in  such  cases  was  that  in 
Estep  V.  Eulchman,  14  Serg.  &  E.  435.  That  was  sustained  on 
the  ground  that  the  cesluis  que  trust  were  minors.  The  court 
say  that  of  necessity,  in  such  cases,  the  power  must  reside  in 
the  government  somewhere;  and  where  it  has  not  been  granted 
to  the  courts,  it  must  reside  in  the  legislature.  This  proceeds 
on  the  ground  that  the  conveyance  itself  was  lawful,  for  the 
maintenance  of  minora  or  lunatics,  as  the  necessities  of  the 
minor  or  lunatic  might  absolutely  require  it. 

In  such  cases  a  court  of  chancery  would  order  the  sale.  It  was 
considered  that  the  ordering  of  the  sale  was  merely  modal,  as  it  is. 
termed  in  Norris  v.  Clyiner,  2  Pa.  St.  277;  that  is,  doing  in  one^ 
way  that  which  might  be  done  in  another.  And  that  principle* 
is  quite  suitable  when  the  cestui  que  trust  is  legally  disabled  fronL 
acting  and  the  parens  patrice  acts  for  his  benefit.  But  to  say 
that  because  a  man  who  is  under  no  disability  may  convey  his 
property,  that  therefore  the  legislature  may,  as  a  mere  'mode, 
order  and  direct  another  to  convey  it  against  his  will,  is  a  per* 
feet  non  sequitur  from  those  cases.  In  Norris  v.  Clymer, 
supra,  the  legislative  decree  of  sale  was  for  the  benefit  of 
cestuis  que  trust  who  consented,  and  who  alone  were  interested, 
except  issue  was  bom  who  had  cross-remainders,  and  the 
trustees  appointed  in  place  of  those  named  in  the  will  request* 
ing  the  sale,  as  well  as  all  persons  concerned  in  interest  and  in 
esse,  so  far  as  appears  from  the  reported  case.  And  the  opinion 
there  seems  to  be  that  a  chancellor  might  have  ordered  the  sale; 
and  a  distinguishing  feature  of  that  case  was  that  the  estate, 
after  conversion,  remained  in  the  hands  of  the  trustee. 

But  there  is  no  adjudicated  case  where  the  legislature  ordered 
the  sale  of  one  man's  land  when  he  was  sui  juris,  under  no  dis- 
ability to  act  for  the  benefit  of  another  person,  also  svi  juris^ 
and  where  such  legislative  decree  was  sustained.     The  case  of 
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Brawn  t.  Bummea,  €  Pa.  St.  86  [47  Am.  Bee.  431] » is,  in  all  its 
principles,  directly  the  other  way;  which  case  has  nKseived,  I 
believe,  the  sanction  of  the  profession  and  the  approving  judg- 
xnent  of  the  community.     The  case  on  hand  presents  an  act  of 
assembly,  requiring  the  orphans'  court  of  York  county,  on  the 
petition  of  Daniel  Ervine,  or  any  other  person  interested  in  the 
estate  of  Patrick  Ervine,  in  said  county,  to  make  an  order  ap- 
pointing a  trustee  to  make  sale  of  the  real  estate  of  said  tes- 
tator, and  invest  the  proceeds  for  the  benefit  of  Daniel  during 
his  life,  etc.    The  devisees  of  said  estate  were  all  of  full  age, 
;and  under  no  legal  disability,  at  the  time  of  passing  the  law, 
.and  who  had  power  themselves  to  convey,  if  they  thought  fit, 
.«11  residing  in  York  county,  and  all  save  Daniel  objecting  to 
the  law.    It  is  alleged  that  as  Daniel  was  to  receive  from  the 
.executors  during  the  life  of  said  Daniel  the  rents,  issues,  and 
:profits  of  the  estate,  and  as  the  executors  were  directed  to  sell 
..after  his  death,  and  divide  the  product  among  his  surviving 
'brothers,  it  was  not  real  but  personal  estate.     But  it  is  of  no 
<sonsequence  whether  it  was  real  or  personal  estate,  because  the 
constitution  protects  a  man  in  the  enjoyment  and  dominion  of 
his  personal  as  potentially  as  his  real  estate.     There  could  be 
no  reason  for  the  distinction;  and  the  language  of  the  consti- 
tution is,  that  no  man  shall  be  deprived  of  his  ''property," etc. 
The  legislature  contemplated  no  such  distinction,  for  the  act 
denominates  it  real  estate  of  the  decedent. 

But  it  was  personal  estate  so  far  as  regarded  the  children  who 
survived  Daniel,  under  the  authority  of  Morrow^  v.  Breniter,  2 
Itawle,  188,  and  Craig  v.  Leslie,  8  Wheat.  663,  yet  it  was  real 
estate  as  it  regarded  the  executor,  who  was  to  receive  the  rents, 
issues,  and  profits  during  the  life  of  Daniel,  and  the  fee  was 
Tested  in  him;  he  had  an  interest  coupled  with  a  power  to  sell. 
Two  things  were  evidently  in  liie  mind  of  the  testator:  1.  That 
the  realty  would  be  more  secure  for  Daniel,  who  was  probably 
improvident,  than  money  at  interest;  and,  2.  That  the  rents, 
issues,  and  profits,  as  well  as  the  land  itself,  would  increase  in 
"value,  as  it  lay  near  the  borough  of  York;  and  this  increase 
would  benefit  the  children  who  survived  Daniel.  This  probable 
increase  was  a  substantial  interest  secured  by  the  will.  It  is 
this  probability  of  increase  in  value  which  induces  men  to  bu]f 
lands  which  they  do  not  intend  to  cultivate.  Besides,  the  chil- 
dren who  survived  Daniel  could  elect  to  take  the  land  itself,  in- 
stead of  requiring  the  executor  to  sell  it.  These  interests,  first 
in  the  executor  himself,  and  second  in  the  children  who  might 
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-surviYe  Daniel^  being  secured  by  the  positive  terms  of  the  will, 
ihej  ought  to  be  as  inviolable  as  interests  secured  by  deed.  A 
just  government  ought  as  emphatically  to  protect  wills  as  deeds 
4uid  contracts;  because,  by  so  doing,  not  only  the  rights  of  the 
living  are  secured,  but  also  the  rights  of  the  dead — ^rights  which 
all  civilized  nations  regard.  Those  who  are  now  the  living  will 
shortly  be  the  dead.  And  we  labor  not  only  for  the  present, 
but  for  the  future,  and  for  those  who  shall  be  in  that  future. 
The  will  provides  that  the  land  shall  not  be  sold  until  Daniel's 
death.  The  children  of  testator,  except  Daniel,  insist  on  the 
will  being  observed  and  their  rights  under  it  preserved.  Daniel 
applies  to  the  legislature,  who  pass  an  act  that  the  court  shall 
appoint  a  trustee,  who  shall  sell  immediately.  Here  is  an  act 
-deciding  between  two  parties,  and  nullifying  the  provisions  of 
the  will,  and  requiring  the  court  to  disregard  it.  A  power  to 
«ell,  either  in  a  will  or  deed,  to  be  exercised  upon  the  happening 
of  a  particular  event,  can  not  by  law  be  exercised  until  the  hap- 
pening of  that  event;  in  fact,  the  power  does  not  exist  until 
then.  This  has  been  so  often  ruled,  and  is  so  consonant  to 
common  sense  and  natural  right,  that  no  authority  need  be  cited. 
But  the  legislature  say  the  court  shall  appoint  a  trustee  to  exe- 
cute the  power  immediately;  that  is,  makes  a  law  for  a  particu- 
lar case  between  two  contesting  parties,  which  rule  is  contraiy 
to  existing  law,  and  orders  the  court  to  enforce  it. 

Suppose  the  right  of  entry  was  barred  by  twenty-one  years' 
adverse  possession,  and  the  legislature,  choosing  to  pass  a  law 
for  a  particular  case,  should  enact  that  A.  might  bring  his 
action  of  ejectment  against  B.  for  a  messuage  or  tenement,  and 
order  the  court  to  give  judgment  in  favor  of  A. ,  notwithstand- 
ing twenty-one  years'  actual  adverse  possession,  alleging  some 
reason  not  sufficient  in  law  to  prevent  the  statute  from  running. 
Here  would  be  legislation  for  a  particular  case,  contrary  to  the 
general  law.  Such  legislation  would,  I  apprehend,  find  few 
approvers,  because  it  would  be  taking  that  which  the  general 
law  made  the  property  of  one  man  and  giving  it  to  another. 
.  But  after  all,  the  excuse  would  be  that  they  were  only  giving  the 
estate  to  h^m  who  had  the  tiUe,  merely  removing  the  impedi- 
ment of  the  statute.  In  the  case  on  hand,  the  legislature  not 
only  removes  the  legal  impediment  contained  in  the  will,  which 
prevents  the  executors  from  selling  before  the  death  of  Daniel, 
but  also  annihilates  the  provision  of  the  will  that  the  executors 
shall  rent  out  the  land  and  pay  the  rents  and  profits  to  Daniel 
dozing  his  life^  and  takes  from  the  sons  of  the  testator  the 
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probable  increase  of  the  land  during  Daniel's  life,  and  the  priv- 
ilege of  taking  it  as  land  at  his  death.  Bj  what  warrant  may 
they  do  all  this?  Not  by  the  power  of  a  judicial  decree,  be- 
cause the  legislature  have  no  judicial  power.  And  that  is  not 
legislation  which  adjudicates  in  a  particular  case,  prescribes  the 
rule  contraiy  to  the  general  law,  and  orders  it  to  be  enforced. 
Such  power  assimilates  itself  more  closely  to  despotic  rule  thaa 
to  any  other  attribute  of  government. 

It  is  sought  to  cover  the  act  under  the  case  of  Braddee  v. 
BrowTifieldy  2  Watts  &  S.  275,  which  rules  that  the  legislature 
possess  a  mixed  jurisdiction,  being  partly  legislative  and  partly 
judicial;  under  which  many  hybrid  acts  were  passed.  But  thai 
case  received  a  fatal  blow  in  Or^enough  v.  Oreenough^  11  Pa.  St. 
489  [51  Am.  Dec.  567],  in  which  it  is  said  the  legislature  possess 
no  such  power.  It  was  utterly  overthrown  in  De  ChasteUux  v. 
FairchUd,  15  Id.  18  [53  Am.  Dec.  570],  in  which  it  was  emphat- 
ically ruled  that  the  legislature  possess  no  judicial  power,  and 
Braddee  v.  Brovmfield^  supra,  was  declared  not  to  be  law. 

But  these  parties  were  before  the  court  on  a  former  occasion. 
A  previous  act  of  assembly  authorized  the  orphans'  court  of 
York  county,  if  they  deemed  it  expedient,  to  appoint  a  trustee 
to  make  sale,  etc.  On  the  petition  of  Daniel,  the  court  de- 
clined to  make  the  order,  in  which  case  the  court  below  said: 
"  It  is  admitted  on  part  of  the  petitioner  that  the  act  referred 
to  in  the  petition  was  in  no  wise  procured  by  the  other  heirs  or 
legatees,  but  against  their  consent;"  and  the  prayer  of  the  peti* 
tioner  being  opposed  by  them,  the  court  refused  the  prayer  on 
the  ground  that  it  had  not  the  constitutional  power  to  grant  it. 
On  appeal  to  this  court,  that  decree  was  afiBirmed  on  the  ground 
that  the  matter  was  submitted  by  the  act  to  the  discretion  of 
the  court  below.  It  was  added,  however,  in  the  per  curiam 
opinion,  that  the  case  of  Norris  v.  Clymer,  2  Pa.  St.  277,  estab- 
lished the  constitutionality  of  the  act.  That,  however,  was  an 
obiter  dictum,  probably  hastily  thrown  out,  not  being  an 
element  of  the  decision,  and  not  sustained,  in  the  opinion  of  a 
majority  of  the  court,  by  the  case  of  Norris  v.  Clymer. 

The  subsequent  act,  being  the  one  now  under  consideration^ 
was  then  passed,  enjoining  and  ordering  the  court  to  appoint  a 
trustee,  etc.  The  court  declined  to  make  the  order,  and  Daniel 
appeals  to  this  court,  and  relies  upon  the  obiter  dictum  in  the 
former  case.  But  in  Norris  v.  Clymer,  the  case  on  which  the 
dictum  rests,  all  parties  concerned  in  interest  and  in  esse,  so  far 
as  appears  from  the  case  reported,  consented  to  the  enactment. 
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as  well  as  the  trustee  appointed  by  law  in  place  of  the  assigning 
executors,  and  by  themselves  or  their  legal  representatives  re- 
quested its  passage.  The  act  positively  required  that  a  majority 
who  had  vested  estates  should  consent  to  the  sale;  and  it  is  to 
be  inferred  from  the  case  that  they  all  consented.  And  there 
was  no  other  mode,  perhaps  (although  it  seems  to  me  that  the 
powers  of  a  court  of  chancery  would  have  been  adequate),  to 
convert  the  real  estate  into  money,  or  change  the  nature  of  the 
estate  in  the  manner  mentioned  in  that  act.  The  measure  was 
eminently  to  the  advantage  of  the  parties;  and  that  case  rested 
on  the  same  ground  as  that  of  Estep  v.  Eutchman,  14  Serg.  &  B. 
435.  In  the  case  on  hand,  all  the  parties  were  of  full  age, 
labored  under  no  disability,  and  could  themselves  sell.  The 
object,  then,  of  the  present  act  is  to  force  a  sale  against  the  ex- 
ecutors' consent,  and  against  the  consent  of  the  remaindermen; 
and  to  take  the  property  out  of  the  hands  of  the  executors,  con- 
trary to  the  will.  This  circumstance,  alone,  separates  this  case 
by  an  impassable  gulf  from  Norris  v.  Clymer,  which  case  we 
design  not  to  impugn  or  touch.  Here  are  individuals,  all  with- 
out legal  disability  to  transact  their  own  business  and  take  care 
of  their  own  property;  and  the  interest  of  some  of  them,  and 
the  rights  of  the  executors  tmder  the  will,  attempted  to  be 
wrested  from  them  by  a  summary  process  unknown  in  apy 
court  of  justice,  by  an  ex  parte  statute.  But  these  parties  stand 
here  under  the  irremovable  decree  of  the  constitution,  that  for 
any  injury  done  an  individual  in  his  lands  or  goods,  he  shall 
have  remedy  by  due  course  of  law  in  the  commonwealth's  courts, 
where  right  and  justice  shall  be  administered. 

This  court  have  so  determined  in  Brown  v.  Hummel^  6  Pa.  St. 
94  [47  Am.  Dec.  481].  In  closing  this  opinion,  I  may  say  that 
when,  in  the  exercise  of  proper  legislative  powers,  general  laws 
are  enacted,  which  bear  or  may  bear  on  the  whole  community,  if 
they  are  unjust  and  against  the  spirit  of  the  constitution,  the 
whole  community  will  be  interested  to  procure  their  repeal  by 
a  voice  potential.  And  that  is  the  great  security  for  just  and 
fair  legislation. 

But  when  individuals  are  selected  from  the  mass,  and  laws 
are  enacted  affecting  their  property,  without  stunmons  or  notice, 
at  the  instigation  of  an  interested  pariy,  who  is  to  stand  up  for 
them,  thus  isolated  from  the  mass,  in  injury  and  injustice,  or 
where  are  they  to  seek  relief  from  such  acts  of  despotic  power? 
They  have  no  refuge  but  in  the  courts,  the  only  secure  place  for 
determining  conflicting  rights  by  due  course  of  law.     But  if  the 
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jadioiaty  give  way,  and,  in  the  langoage  of  the  chief  justice  in 
Oreerumgh  v.  Oreenough,  11  Pa.  St.  489  [51  Am.  Dec.  667],  con- 
fesses itself  "  too  weak  to  stand  against  the  antagonism  of  the 
legislature  and  the  bar/'  one  independent  co-ordinate  branch 
of  the  govemment  will  become  the  subservient  handmaid  of 
another,  and  a  quiet,  insidious  revolution  effected  in  the  ad- 
ministration of  the  government,  whilst  its  form  on  paper  remains 
the  same. 
Decree  of  the  court  below  afiirmed. 

Bell,  J.,  dissented  from  the  judgment  pronounced,  as  being 
in  direct  hostility  to  JVbrris  v.  Clymer,  and  other  cases,  and  filed 
his  reasons  in  writing,  the  law  prohibiting  the  publication  of 
dissenting  opinions. 

With  this  dissent  and  reasons  therefor,  Gibson,  0.  J.,  con- 
curred. 


Lbgislatukb  can  not  Ezkbcise  Judicial  Powers:  See  Oreenough  v. 
Oreenough,  61  Am.  Dec.  567,  note  574,  where  other  cases  are  collected. 

Lkoislature  can  not  Intervkre  with  Judicial  Department  in  the  ex* 
erdse  of  its  right  to  determine  the  law  of  existing  cases:  Oainea  y.  Oaines, 
48  Am.  Dea  425,  note  439;  Columbus,  O.  dt  I,  R,  Co,  v.  Commistionen  qf 
Chrant  Co,,  65  Ind.  441,  citing  the  principal  case. 

Power  to  be  Executed  on  Contingbnoy:  See  Hay  v.  M<vyer,  34  Am. 
Dec.  453,  note  460;  Stevens  v.  Winship,  11  Id.  178. 

Legislature  has  No  Power  to  Order  Sale  of  One  Man's  Land,  when 
he  is  suijurist  nnder  no  legal  disability  to  act,  for  the  benefit  of  another  per- 
son also  sui  juris:  Kneass*  Appeal,  31  Pa.  St.  90;  Shoenberger  v.  School  Diree- 
torSf  32  Id.  39;  Palairei's  Appeal,  67  Id.  493,  all  citing  the  principal  case. 
The  terms  "  due  process  of  law  "  have  a  distinct  legal  signification,  clearly 
aecoring  to  every  person  a  judicial  trial,  according  to  the  established  rales  oi 
law.  And  these  essential  rights  can  not  be  taken  away  by  any  mere  dedara 
tion  of  legislative  will:  Coken  v.  Wright,  22  CSal.  318,  citing  the  principal 
case. 

The  principal  case  ib  distinguished  in  ChreenawaiVs  Appeal,  37  Fa. 
8t.99. 


FoBSTEB  V.  Juniata  Bridge  Gompant. 

(16    PUfNBTLVAXIA   BTAZB,  898.] 

Fbopsrtt  Carrdcd  Away  by  Flood  and  Stranded  on  Another's  Land 
continnea  to  be  the  property  of  him  who  owned  it  at  the  time  of  tlie 
flood,  and  he  may  enter  and  take  it  away.  Bnt  he  is  not  bound  to  do 
so,  and  may  abandon  it  without  incurring  responsibility  for  injury  done 
by  it. 

OwNXR  OF  Land  on  Which  Property  Carried  Adrift  is  Stranded 
may,  after  notice  given,  disincumber  his  land  by  casting  such  property 
back  into  the  stream;  but  he  has  no  right  to  appropriate  it  to  hia  own 
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BsFUSAL  or  OwNEB  OF  Pbopebtt  Cast  Adrivt  by  Flood  to  Remove  It 
from  the  land  on  which  it  has  stranded  does  not  divest  him  of  his  right 
in  it,  nor  bar  his  entry  to  reclaim  it.  A  man  who  has  abandoned  his 
property  may  at  any  time  resume  the  ownership  of  it. 

Owner  of  Land  has  No  Lien  on  Pbopestt  Cabbied  upon  It  bt  Flood. 

TkUVEB  HAT  BE  MAINTAINED  BT  OwNSB  OF  PbOFEBTT  CaST  AdBIFT  by  a 

flood,  against  the  owner  of  the  land  upon  which  it  is  cast,  upon  proving 
property  in  himself,  and  actual  conversion  by  the  defendant. 

Ebbob  to  the  common  pleas  of  Dauphin  county.  Trover  and 
conversion  brought  by  the  Juniata  Bridge  Company  against 
John  Forster  to  recover  the  timber  and  materials  of  a  span  of  a 
bridge  that  was  carried  away  by  the  flood  in  March,  1846.  The 
portion  of  the  bridge  lodged  on  the  end  of  the  island  of  the 
defendant,  and  by  turning  the  current  of  the  stream  over  the 
island  did  much  injury  to  his  land  and  fruit  trees.  Shortly 
after  the  bridge  lodged  on  his  island,  Forster  asked  the  presi- 
dent of  the  company  to  take  the  bridge  away,  but  the  latter  re- 
plied that  he  would  not  trouble  himself  about  it.  About  the 
first  week  of  July,  1846,  Forster  took  the  bridge  apart  and  used 
some  of  the  materials  to  build  fences  and  houses,  and  stored  the 
rest  on  his  premises.  On  the  twenty-sixth  of  July,  1846,  an 
agent  of  the  company,  duly  authorized,  demanded  tiie  portion 
of  the  bridge  from  the  defendant,  but  the  defendant  refused  to 
give  it  to  him.     Yerdict  for  the  plaintiff. 

Fisher  and  Forster,  for  the  plaintiff  in  error. 

McCormicky  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  It  is  not  pretended  the  company 
had  lost  its  title  to  this  fragment  of  its  bridge  by  the  lodgment 
of  it  on  the  defendant's  island.  A  boat,  or  a  raft,  or  an  ox, 
driven  on  it  by  the  current,  would  continue  to  be  the  property 
of  him  who  owned  it  at  the  time  of  the  flood;  and  why  not  any 
other  sort  of  property  ?  Even  driftwood,  if  it  could  be  identified, 
might  be  reclaimed.  Bails  frequently  are.  The  common  as 
well  as  the  civil  law  allows  the  owner  of  stranded  property  to 
enter  and  take  it  away.  Mr.  Justice  Story  says  truly,  that  if 
timber  be  drifted  on  another's  land,  not  by  unavoidable  casualty, 
but  by  the  owner's  negligent  management  of  it,  he  is  answer- 
able for  damage  from  it;  but  he  adds  that  the  same  rule  would 
probably  be  applied  if  the  owner  were  to  disregard  a  notice  to 
remove  it,  though  it  had  been  drifted  on  the  land  purely  by  in- 
evitable casualty.  The  latter  is  not  so  dear.  In  The  Lehigh 
Bridge  Company  v.  The  Lehigh  Goal  and  Navigation  Company,  4 
Bawle,  9  [26  Am.  Dec.  Ill],  it  was  ruled  on  good  authority, 
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that  where  a  loss  happens  from  an  act  of  Providence,  it  is  not 
to  be  borne  by  him  whose  superstructure  happened  to  be  made 
the  immediate  instrument  of  it;  and  that  to  charge  him,  negli- 
gence must  be  mingled  with  the  cause  of  it.  If  that  be  so, 
there  must  be  negligence  in  the  first  instance,  and  the  sufferer 
must  get  rid  of  the  instrument  and  the  injury  as  he  may.  The 
company  were  not  bound  to  follow  the  wreck  of  their  bridge. 
They  might  abandon  it  without  incurring  responsibility  for  it, 
and  the  defendant,  after  notice  given,  might  have  disincumbered 
his  land  of  it  by  casting  it  back  into  the  river;  but  he  could  not 
appropriate  it  to  his  own  use.  He  certainly  might  have  removed 
it  at  his  own  expense;  but  the  refusal  of  the  company  to  remove 
it  did  not  divest  their  property  in  it  or  bar  their  entry  to  re- 
claim it.  It  was  held,  in  EUer  v.  EdwardSy  4  Watts,  65,  that  a 
riparian  owner  has  neither  lien  nor  claim  for  preserving  a  raft 
cast  on  his  land;  and  this,  on  the  authority  of  Doctor  and 
Student,  c.  51,  in  which  it  is  said  that  a  man  who  has  abandoned 
his  property  may  at  any  time  resume  the  ownership  of  it. 
Even  a  lien  would  not  serve  the  defendant.  It  would  rebut 
evidence  of  conversion  arising  from  demand  and  refusal;  but 
the  company  proved  property  and  actual  conversion,  which 
made  their  case  complete. 
Judgment  affirmed. 

Rights  and  Liabilities  of  O^nebs  of  Pbopebtt  Set  Adbift  bt  Floods, 
Wrecks,  and  Othek  Causes. — Where  the  property  of  one  person  is  carried 
away  by  a  flood,  without  any  concurring  negligence  on  the  part  of  its  owner, 
and  cast  upon  the  land  of  another,  to  which  it  causes  injury,  the  owner  of 
the  property  so  set  adrift  is  not  liable  to  the  owner  of  the  land  for  the  injuries 
caused  by  it:  Thompson  v.  Androacoggin  Co,,  54  N.  H.  645,  568;  Sheldon  v. 
Sherman,  42  N.  Y.  4S4;  Livezey  v.  Philadelphia,  64  Pa.  St.  106;  Lehiyh  £. 
Co,  V.  Lehigh  C.  <C*  N.  Co.,  26  Am.  Dec  111,  note  114.  A  person  is  not  liable 
for  a  loss  that  happens  exclusively  from  an  act  of  Providence,  although  his 
superstructure  may  have  been  the  immediate  cause  of  it;  and  the  suflerer 
must  get  rid  of  the  instrument  and  the  injury  as  he  best  can:  Sheldon  v. 
Sherman,  42  N.  Y.  484;  Livezey  v.  PhUadelphia,  64  Pa.  St.  106,  109,  citing 
the  principal  case;  Winpenny  v.  Philadelphia,  65  Id.  135,  139;  Lehigh  B,  Co, 
V.  Lehigh  C,  A  N,  Co.,  26  Am.  Deo.  HI.  In  Sheldon  v.  Sherman,  42  N.  Y. 
486,  Hunt,  J.,  delivering  the  opinion  of  the  court,  said:  '*If  one  builds  a 
dam  of  such  strength  that  it  will  give  protection  against  all  ordinary  floods, 
the  occurrence  of  an  extraordinary  flood  by  which  it  is  carried  away,  and  its 
remains  are  lodged  upon  the  premises  of  the  owner  below,  or  by  means 
whereof  the  dam  below  is  carried  away,  or  the  mill  building  is  destroyed, 
gives  no  claim  against  the  builder  of  the  dam. "  The  same  rule  applies  to 
vessels  sunk  without  fault  on  the  part  of  their  owners:  ''If  an  unavoidable 
accident  causes  a  vessel  to  sink,  the  law  does  not  add  to  the  owner's  misfor- 
tune by  requiring  him  to  remove  the  impediment  to  navigation  which  the 
wreck  may  create,  or  to  mark  its  position  by  a  buoy  or  light.    If  he  abandons 


June,  1851.]   Forster  v.  Juniata  Bridge  Go.  609 

tbe  veasel,  his  duty  and  responsibility  cease:"  €k>ald  on  Waters,  sec  08; 
King  v.  WaUa,  2  Esp.  675;  Hancock  v.  Tork  N.  A  B.  i?.  Co.,  10  C.  B.  348? 
The  Stoan^  3  Blatchf.  285.  The  owner  is  not  bound  to  remove  the  hulk  of  a 
worthless  wreck  sunk  in  navigable  waters,  nor  is  he  liable  for  injuries  caused 
by  it  to  other  navigators:  Winpenny  v.  Philadelphia^  65  Fa.  St.  135.  But  ii 
the  owner  of  the  property  wrecked  was  negligent,  and  by  his  negligence 
caused  the  sinking  of  the  vessel,  and  the  vessel  of  another  is  thereby  injured, 
without  negligence  on  tbe  part  of  the  latter,  he  may  recover  for  the  injury 
sustained  by  him:  Boston  4:  H,  S.  Co,  v.  Munson,  117  Mass.  34.  The  owner 
of  land  upon  which  a  wreck  is  cast  by  a  storm,  or  upon  which  property  Is 
carried  by  a  freshet,  is  under  no  legal  obligation  to  preserve  the  property  for 
the  true  owner.  He  has  a  right  to  free  his  land  from  the  incumbrance:  Gould 
on  Waters,  sec.  192;  Sutton  v.  Buck,  2  Taunt.  302;  Proctor  ^,  Adams,  113 
Mass.  377;  Lwezey  v.  Philadelphia,  64  Pa.  St.  106.  But  where  property  of 
one  person  is  accidentally  cast  upon  land  of  another,  the  latter,  in  removing 
it,  is  bound  to  do  it  as  little  harm  as  possible:  Berry  v.  Carle,  3  Greenl.  260. 

OwNXR  OF  Pbopekty  Strakded  upon  Another's  Land  has  Right  to 
Enter  thereon  for  the  purpose  of  removing  his  property.  "The  only  in- 
stance in  which  the  common  law  recognizes  the  right  of  the  public  to  enter 
upon  the  land  of  a  riparian  owner  above  high-water  mark,  in  coimection  with 
the  right  of  navigation,  appears  to  be  for  the  purpose  of  reclaiming  stranded 
property  which  may  have  been  washed  ashore  without  fault  on  the  part  of  its 
owner:"  Gould  on  Waters,  sec.  102;  Phear  on  Rights  of  Water,  52;  Treat  t. 
Lord,  42  Me.  563;  Carter  v.  Thurston,  64  K.  H.  107;  Sheldon  t.  Sherman,  42 
N.  Y.  484;  Hetfidd  v.  Baum,  13  Ired.  L.  394;  Rogers  v.  Judd,  26  Am.  Dec. 
299;  Broion  v.  Chadboume,  50  Id.  641.  This  is  also  the  doctrine  of  the  civil 
law.  *  *  If  an  inundation  throws  down  a  house  and  carries  away  the  materials  or 
movables  of  it  into  some  ground,  the  proprietor  or  possessor  of  the  said  ground 
is  obliged  to  let  the  master  of  the  said  house  have  access  to  the  ground  and 
suffer  him  to  carry  away  that  which  the  inundation  hath  left  on  it.  And  it 
woul,d  be  the  same  thing  with  regard  to  a  boat  or  any  other  thing  carried 
away  fly  the  force  of  the  waters:  *'  Domat,  vol.  1,  pt  1,  b.  2,  tit  9,  sec.  1, 
art.  2.  And  one  who  enters  on  the  sea-beach  of  another  and  removes  there- 
from, for  the  purpose  of  restoring  it  to  its  owner,  a  boat  cast  ashore  by  a 
storm,  and  in  danger  of  being  carried  away  by  the  sea,  is  not  a  trespasser: 
Proctor  V.  Adams,  113  Mass.  376. 

Liability  of  Owner  of  Stranded  Property  for  Injury  Done  by 
It. — Both  the  common  law  and  the  civil  law  hold  that  where  the  owner  of 
property  carried  away  by  inevitable  accident  sees  fit  to  abandon  it,  he  can 
not  be  held  liable  for  any  injuries  which  it  may  have  done  to  the  property  of 
others.  If,  however,  he  seeks  to  reclaim  it,  the  civil  law  requires  him  to 
make  good  the  damage  which  it  has  caused  to  the  property  of  others.  "  He 
who  desires  to  have  back  the  materials  of  his  building  that  is  fallen  down,  or 
that  which  a  flood  hath  carried  away  from  his  land  and  thrown  upon  another 
man's  ground,  is  obliged,  on  his  part,  not  only  to  indemnify  the  proprietor  of 
the  said  ground  as  to  what  damage  shall  happen  to  be  done  by  his  taking 
away  the  things  which  have  been  thrown  upon  it,  but  he  is,  moreover,  bound 
to  repair  all  the  damage  which  has  been  already  done  to  the  ground  by  the 
things  since  they  were  cast  upon  it.  But  if  he  chooses  rather  not  to  take 
away  anything,  he  will  owe  nothing;  for  if  he  abandons  to  the  proprietor  of 
that  ground  all  that  has  been  cast  upon  it,  he  is  not  bound  to  make  good  a 
dami^  that  has  happened  by  the  bare  effect  of  that  accident:  and  it  is 
«noagh  that  he  loses  what  the  accident  has  carried  away  from  him:*'  Domat, 
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▼ol.  1,  pt.  1,  b.  2,  tit.  9,  sec.  2,  art.  4.  The  great  weight  of  anthority  holds 
that  the  rale  of  the  common  law  on  this  point  is  the  same  as  that  of  liie  civil 
law.  Mr.  Gonld  says:  '*The  oommon-law  rule  is,  that  a  person  whose  prop- 
erty  is  carried  by  flood  or  inevitable  accident  upon  another's  land,  and  who 
elects  to  reclaim  and  not  abandon  it,  becomes  responsible,  immediately  upon 
its  removal,  for  the  damage  done  by  the  property  upon  such  land;  and  the 
law  implies,  in  such  case,  a  promise  of  compensation,  upon  which,  in  the 
absence  of  an  express  promise,  an  action  may  be  maintained:"  Goold  on 
Waters,  sec.  102;  Beeder  v.  Andennn,  4  Dana,  193;  Chase  v.  Corcoron,  106 
Mass.  286;  Amory  v.  Flyn^  10  Johns.  102;  Moore  v.  Erie  R.  Co,,  7  Laos.  39; 
Sheldon  v.  Sherman,  42  N.  Y.  484.  In  the  last  case,  Hunt,  J.,  delivering  the 
opinion  of  the  court,  in  discussing  this  subject,  said:  *'In  the  instance  before 
us,  the  logs  were  carried  dowtf  the  river  and  deposited  upon  the  plaintifiF's 
land,  without  fault  on  the  part  of  the  defendants  or  of  those  building  or  hav« 
ing  charge  of  the  boom.  The  defendants  were  not  responsible  for  an  injury 
from  their  being  thus  deposited,  and  a  promise  to  make  it  good  would  be  with- 
out consideration,  and  not  obligatory.  Neither  were  the  defendants  uncon- 
ditionally liable  for  the  injury  arising  from  allowing  the  logs  to  remain  where 
deposited.  If  they  chose  to  abandon  their  property  thus  cast  on  shore,  they 
had  the  right  so  to  do,  and  no  one  could  call  them  to  account.  They  were  not 
compelled,  however,  to  abandon  it,  but  had  the  right  to  reclaim  it;  like  one 
whose  fruit  falls  or  is  blown  upon  his  neighbor's  ground,  the  ownership  is  not 
thereby  lost,  but  the  owner  may  lawfully  enter  upon  the  premises  to  recap- 
ture bis  property.  When  he  does  so  reclaim  or  recapture,  his  liability  to 
make  good  the  damage  done  by  his  property  arises.  He  then  becomes 
responsible.  Before  he  can  recl^m  or  recapture  the  property  thus  astray, 
justice  and  equity  demand  that  he  should  make  good  the  injury  caused  by  its 
deposit  and  its  continuance.  •  •  •  When  the  defendants  thus  removed 
their  property,  they  became  responsible  for  the  payment  of  the  damages.  If 
they  made  no  express  promise  to  pay  them,  the  law  raises  the  promise  and 
will  sustain  an  action  based  upon  it." 

Liability  of  Owkeb  fob  Reasonable  Expense  of  Savino  pApebtt. 
Where  property  that  has  been  carried  away  is  taken  up  and  saved  by  others, 
they  are  entitled  to  be  repaid  the  reasonable  costs  and  expenses  incurred  by 
them  in  saving  it:  Tome  v.  Dubois,  6  WalL  648;  Tome  v.  Four  Cribs  of  lAtm- 
ber,  Taney,  533;  Heeder  v.  ATiderson,  4  Dana,  193;  Winalow  v.  Walker,  1 
Hayw.  193.  Where  the  property  when  so  taken  up  is  not  within  the 
admiralty  jurisdiction,  the  finder  and  preserver  thereof  has  no  lien  upon  the 
property  for  his  services;  but  he  is  bound  to  deliver  it  up  to  the  owner  upon 
demand,  without  tender  of  compensation.  His  remedy  is  by  an  action  at 
law  to  recover  the  value  of  the  services  rendered:  Nicholson  v.  Chapman,  2 
H.  BUck.  254;  Tome  v.  Four  Cribs  of  Lumber,  Taney,  533;  Amory  v.  Flyn,  10 
Johns.  102;  Baker  v.  Hoag,  7  N.  Y.  555,  560;  Etier  v.  Edtoards,  4  Watts,  63. 
But  within  the  jurisdiction  of  the  admiralty  the  preserver  of  property  be- 
longing to  another  has  a  lien  on  it  for  his  services.  For  **  whenever  upon  the 
high  seas  or  on  the  sea-coast  or  elsewhere,  within  the  admiralty  and  maritime 
jurisdiction  (which  is  ordinarily  limited  to  places  within  the  ebb  and  flow  of 
the  tide)  any  services  are  rendered  by  persons  not  composing  the  ship's  crew, 
to  ships  in  distress,  by  saving  them  or  their  cargoes  from  impending  perils 
and  losses,  or  by  recovering  them  after  they  have  been  lost,  or  by  bringing 
them  in  and  preserving  them,  when  found  derelict,  in  order  to  have  them  re- 
stored to  the  rightful  owners,  such  persons  are  denominated  salvors;  and 
they  are  entitled  to  a  compensation  for  their  services,  which  is  known  by  the 
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name  of  salvage.  As  soon  as  they  take  possession  of  the  property  for  the 
purpose  of  preserving  it,  as,  for  example,  if  they  find  a  ship  in  distress,  and 
take  possession  with  the  assent  of  the  master  or  other  persons  in  possession, 
in  all  snch  cases  they  are  deemed  bona  fidt  possessors,  and  their  possession 
can  not  be  lawfully  displaced  by  any  third  persons.  They  have  a  lien  on  the 
property  saved  for  their  salvage,  which  the  laws  of  all  maritime  countries 
will  respect  and  eoforoe:"  Story  on  BaiL,  sec.  622;  BaJotr  v.  Hoag,  7  N.  Y. 
655. 

Whsrx  Reward  has  bekn  Offered  for  the  finding  of  lost  property,  the 
finder  has  a  lien  upon  it  for  the  amount  of  the  reward:  Preston  v.  Neale,  12 
Gray,  222;  Vah  v.  DuraiU,  7  Allen,  409;  Wood  v.  Piereon,  45  Mich.  313; 
Wentworth  v.  Day,  37  Am.  Dec.  145;  Deslondes  v.  WiUon,  25  Id.  187,  189, 
note,  where  this  subject  is  discussed  at  length. 

Statutory  Provisions  RELATmo  to  Drift  Lumber  and  Loos. — ^In  nearly 
all  the  states  of  the  Union  provision  has  been  made  by  statute  regulating  the 
rights  and  liabilities  of  the  owners  of  lumber  or  logs  that  may  be  set  adrift 
by  floods  and  cast  upon  the  lands  of  other  persons.  Those  statutes  differ  in 
minor  matters  of  detail,  but  they  all  give  to  the  owner  of  the  property  the 
right  to  enter  upon  the  land  for  the  purpose  of  reclaiming  his  logs  or  lum- 
ber, and  to  the  owner  of  the  land  compensation  for  the  damage  done  to  the 
land,  and  in  most  cases  also  provide  for  the  payment  of  the  costs  and  ex- 
penses of  saving  the  property.  The  Kentucky  act  of  March  22,  1873,  pro- 
vides a  certain  compensation  for  the  taking-up  and  preserving  of  boats,  rafts, 
platforms,  and  loose  logs,  and  gives  a  lien  thereon  for  the  expenses:  Gen. 
Stats.  Ky.,  1883,  p.  795.  The  Maine  statute  provides  that  logs  carried  by 
freshets  on  to  lands  of  others  shall  be  forfeited  to  the  owner  of  the  land  after 
two  years,  in  case  of  improved  lands,  and  after  six  years,  in  case  of  unim- 
proved lands:  Rev.  Stats.  Me.,  1871,  p.  384,  sec.  7.  In  nearly  all  of  the  states 
it  is  provided  that  the  owner  of  the  land  may  detain  the  logs  and  lumber 
until  the  damages  caused  by  them  have  been  paid.  By  the  Colorado  statute 
persons  floating  logs  or  lumber  down  the  rivers  of  the  state  are  required  to 
give  bonds  to  the  counties  through  which  they  float  them  to  cover  all  dam- 
ages that  may  be  done  by  them  to  bridges,  canals,  and  irrigating  ditches: 
Gen.  Stats.  Col.,  1883,  sec.  3259,  p.  946.  In  all  the  states  where  the  subject 
has  been  legislated  upon,  the  principles  of  the  common  law  and  of  the  civil 
law  considered  above  have  been  adopted. 

Property  in  Goods  Left  Derelict  at  Sea,  and  afterwards  brought  into 
port  by  salvors,  still  remains  in  the  original  owner.  The  salvors  have  a  lien 
on  them  for  their  salvage,  but  they  are  nevertheless  bound  to  consult  the 
interests  of  the  owner  as  well  as  their  own:  The  Amethysi,  Daveis,  20;  T/ie 
AquUa,  1  Bob.  Adm.  37;  Whitwdl  v.  Wella,  24  Pick.  25.  It  is  true  the  finder 
of  lost  property  on  sea  or  elsewhere  has  a  lawful  possession,  which  none  but 
the  owner  can  question:  EUery  v.  Cunninghamf  1  Met.  112;  McLaughlin  v. 
WaiU,  21  Am.  Dec.  232;  Brandon  v.  HwUmille  Bank,  18  Id.  48,  note  55,  where 
the  rights  of  the  finder  of  lost  property  are  discussed  at  some  length.  Such 
possession,  when  actual,  gives  him  a  special  property  Sufficient  to  enable 
him  to  maintain  an  action  against  any  stranger  that  intermeddles  with  it: 
Dwiwich  y.  Sterry^  1  Bam.  k  Adol.  831;  Proctor  v.  Adams,  113  Mass.  376; 
Barher  v.  Boies,  23  Am.  Dec  678;  Eogers  v.  Jvdd,  26  Id.  299.  But  as  against 
the  owner  the  finder  has  no  title.  And  he  is  bound  to  deliver  the  property 
to  him  upon  demand,  in  the  case  of  property  found  outside  of  the  admiralty 
{orisdiction,  and  upon  the  payment  of  salvage  in  the  case  of  property  found 
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within  that  joriBdiction.  The  owner  may,  of  course,  abandon  his  property, 
and  when  he  does  so,  the  property  then  becomes  open  to  the  acquisition  of 
any  one  who  has  the  energy  and  enterprise  to  seek  its  recovery:  United  States 
V.  SmUey,  6  Saw.  640;  Wpman  ▼.  BurlbuH,  40  Am.  Dec.  461,  note  464,  where 
the  subject  of  abandonment  in  general. b  discussed  at  length. 

Pbofebty  in  Wbxcks. — By  the  common  law  what  is  technically  called 
"wreck"  became  the  property  of  the  crown  after  a  year  and  a  day,  if  no 
owner  appeared  within  that  time  to  claim  it.  Daring  the  year  and  a  day  the 
property  was  kept  in  the  custody  of  the  admiralty  for  the  benefit  of  the 
owner,  who  might  reclaim  it,  although  no  living  creature  escaped  to  the 
land  out  of  the  wrecked  vessel:  Gould  on  Waters,  sec.  192;  2  Kent's  Com. 
322,  359;  3  Dane's  Abr.  134,  144;  Woodward  v.  Fox,  2  Veut.  188;  IlamiUan 
V.  Davis,  5  Burr.  2732;  The  Augusta,  1  Hagg.  Adm.  16;  Bex  v.  Two  Casks  qf 
TaOow,  3  Id.  294;  The  Pauline,  2  W.  Bob.  Adm.  358;  Legge  v.  Boyd,  1  C.  B.'92. 
"Wreck  of  sea  is  when  the  goods  are  by  the  sea  cast  on  the  hmd:"  Constc^ 
hle*a  Case,  5  Co.  106.  Property  is  not  "wreck"  till  it  comes  to  the  land: 
Bex  V.  Two  Casks  of  Tallow,  3  Hagg.  Adm.  294;  Palmer  v.  Bouse,  3  Hurl.  & 
N.  505;  Baker  v.  Boag,  7  N.  Y.  555.  Where  the  owners  of  goods  that  have 
been  shipwrecked,  or  their  servants,  remain  in  possession  of  them,  such  goods 
are  not  in  any  sense  "  wreck,"  and  do  not  belong  to  the  crown  or  its  grantee 
by  virtue  of  its  prerogative:  Sutton  v.  Buck,  2  Taunt.  302;  Dunwich  y.  Sterry, 
1  Bam.  &  Adol.  831.  Property  found  derelict  at  sea,  before  it  comes  to  land, 
is  said  to  be  either  flotsam,  jetsam,  or  ligan,  and  becomes  the  property  of  the 
crown  as  "droits  of  admiralty."  It  may,  however,  be  reclaimed  by  the 
ow^r  if  he  appears  within  a  year  and  a  day,  otherwise  it  becomes  vested  ab- 
^lutely  in  the  crown:  BexY.  Property  Derelict,  1  Hagg.  Adm^  383;  Bexv, 
Forty-nine  Casks  qf  Brandy,  3  Id.  257,  270;  Bex  v.  Two  Casks  qf  Tallow,  Id. 
294;  The  Aqaila,  1  Bob.  Adm.  37,  43. 

Miscellaneous. — ^Property  on  the  body  of  a  drowned  man  washed  ashore 
from  a  shipwreck  is  not  derelict,  but  the  title  thereto  is  in  the  personal  rep* 
resentative  of  the  deceased:  Wonson  v.  Sayuxurd,  13  Pick.  402.  If  a  freshet, 
floats  the  wood  of  different  owners  into  a  river,  where  the  property  of  one 
becomes  mingled  with  and  undistinguishable  from  that  of  the  others,  the 
owners  become  tenants  in  common.  And  if  one  gathers  and  takes  the  whole 
he  is  not  liable  for  conversion,  but  holds  it  subject  to  the  other's  right  to  taku 
his  portion,  and  he  is  entitled  to  compensation  for  his  labor:  Moore  v.  Eritt 
B.  Co.,  7  Lana  39.  The  cost  of  running  the  logs  of  outsiders,  which  havu 
become  mingled  with  a  drive,  can  not  be  charged  against  the  owuers  of  the 
logs  constituting  the  original  drive.  The  drivers  must  look  to  the  owners  of 
the  logs  that  became  so  intermingled  for  their  remuneration:  Ed^on  v.  Oales, 
44  Mich.  253. 


MoKiNNEY  &  Helleb  v.  Bbiqbta. 

[16  PKR1I8TI.VA1CIA  BTATXrSSQ.]  ^ 

Partnbk  haa  No  Riqht,  without  Consent  of  his  Cofabtner,  to  Giyx 
Order  in  the  firm  name,  to  his  own  separate  creditor,  on  a  debtor  of  the 
partnership;  and  the  fact  that  his  copartner  knew  of  such  order  before 
it  was  executed,  and  did  not  give  notice  of  his  dissent  thereto,  to  such 
creditor,  will  not  prerent  the  finn  from  recoyering  from  him  the  amount 
of  the  order. 
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Ebbob  to  fhe  ooimnoii  pleas  of  Berks  county.  The  hctB  ave 
stated  in  the  opinion. 

Banles  and  Smiihf  for  the  plaintifib  in  error. 
Filberi,  for  fhe  defendant  in  error. 

By  Cotiriiy  Gibson,  0.  J.  MoEinney  "was  separately  indebted 
to  the  defendants,  and  Darrah  was  indebted  to  the  firm  of  Mo- 
Einney &  Heller.  McKinney  drew  an  order  in  the  name  of  the 
firm,  in  favor  of  the  defendants,  on  Darrah  for  bricks,  which 
were  delivered.  After  an  unsuccessful  action  against  Darrah 
on  his  original  indebtedness,  the  firm  brought  this  suit  to  follow 
the  property  into  the  defendants'  hands,  on  the  ground  that 
it  was  received  mala  fide.  The  defense  is  that  Heller  was  ap- 
prised of  the  order  before  the  bricks  were  deUvered,  and  did 
not  give  notice  to  the  defendants  that  he  would  not  be  bound 
by  it. 

Want  of  notice  not  to  deliver  might  have  been  ground  of 
defense  by  Darrah;  but  why  should  Heller  have  given  notice  to 
the  defendants  of  what  they  already  knew?  In  Forth<m8e  v. 
Parker,  1  Camp.  82,  it  was  held  that  notice  would  be  super- 
fluous where  the  fact  is  known.  The  defendants  knew  that 
Heller  was  not  liable  for  McEinney's  debt,  and  they  had  no 
reason  to  presume  that  McEinuey  would  consent  to  have  it  paid 
out  of  the  partnership  efiEects,  to  the  prejudice  of  himself  and 
the  joint  creditors.  They  acted  at  their  peril  and  v^ith  their 
eyes  open.  With  full  knowledge  of  the  circumstances,  they 
dealt  with  one  of  the  partners  to  get  their  debt  paid  at  the  ex- 
pense of  Heller,  and  they  now  complain  of  want  of  notice  that 
he  woxQd  not  consent  to  it.  Was  it  necessary  to  give  them 
notice  that  they  were  attempting  to  do  him  an  injury?  Notice 
that  a  man  will  not  submit  to  a  wrong  would  be  absurd.  The 
defendants  had  no  ground  to  presume  that  Heller  had  author- 
ized McEinney  to  draw  in  their  favor,  for  there  is  no  circum- 
stance in  the  case  to  found  a  presumption,  and  it  was  their 
business  to  inquire.  If  they  took  McEinney's  word  for  it,  they 
must  take  the  consequences.  When  told  of  the  order  before 
the  bricks  were  delivered,  Heller  told  Darrah  that  it  was  wroug. 
But  if  the  defendants  gave  a  receipt  for  the  separate  debt,  or 
delivered  up  the  security  for  it  when  the  order  was  drawn, 
notice  would  have  been  too  late  to  save  them;  and  if  they  did^ 
not,  a  recovery  in  this  suit  would  leave  their  right  of  recourse 
to  McEinney  intact,  and  the  parties  would  be  remitted  to  the 
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position  which  justice  requires  them  to  occupy.    In  any  aspect 
whatever  the  defendants  have  no  case. 
Judgment  reversed. 

Power  of  Pabtnbb  to  Bind  his  CIopabtkkr:  See  Warder  v.  NewdU 
gaU^  62  Am.  Deo.  670,  note,  where  other  caaes  are  collected;  Ootier  v.  KWhetp 
61  Id.  724,  note  728;  Lanier  v.  McCabe,  48  Id.  173,  note  176;  Flemmkig  t» 
PrueoU,  46  Id.  766,  note  768,  where  other  cases  are  collected. 


Beattt  v.  Gilmobe. 

[16  PBmRLTAlllA  BXAXB,  46S.] 

Wkibb  vbom  Want  ov  Beabonabui  Cabb  on  his  Pabt  Injukt  Happxns 

to  the  plaintiff,  he  can  not  recover  for  personal  injuries  sostalned  by  him 
through  the  negligence  of  the  defendant.  Mutual  carelessness  is  destruo- 
tive  of  the  right  to  sue  in  such  cases. 

Wbxthzb  Plaintiff  Exercised  Pbofer  Caution  to  Avoid  Injubt,  is  a 
question  to  be  decided  by  the  jury  from  all  the  circumstances  of  the  case. 

In  Absence  of  Pboof  of  Neougence  on  Pabt  of  Pebson  Injubxd,  the 
presumption  is  against  him  whose  misconduct  rendered  the  aoddent  pos- 
sible. 

Witness  mat  Testift  as  to  Danoebous  Ghabacteb  of  Ezoatation  into 
which  a  party  fell  and  was  injured,  although  he  was  not  present  when 
the  accident  happened.  The  testimony  of  such  a  witness  is  not  the  asser* 
tion  of  a  mere  abstract  opinion,  but  rather  the  assertion  of  a  fact  depend- 
ent in  some  measure  upon  opinion. 

Danoebous  Opening  in  Frequented  Street  in  City  is  Pubuc  Kuibanob» 
and  it  is  not  error  for  the  court  in  charging  the  jury  to  speak  of  it  as 
such. 

Ebbob  to  the  common  pleas  of  Daaphin  couniy.  Action  on 
the  case  to  recoyer  damages  for  an  injniy  sustained  by  the 
plaintiff  from  falling  into  an  area-way  into  the  cellar  of  a  house 
owned  by  the  defendant.  The  house  was  on  Market  street  in 
the  borough  of  Harrisburgh.  The  accident  happened  in  the 
night-time.  The  area-way  was  left  unguarded  by  the  defendant. 
The  witnesses  Eby  and  Briggs  were  asked  if  in  their  opinion  the 
opening  into  which  the  plaintiff  fell  was  dangerous.  The  court 
in  charging  the  jury  said  that  if  they  beUeyed  the  testimony  of 
the  witnesses  as  to  the  nature  and  extent  of  the  opening,  the 
length  of  time  it  was  left  open,  and  the  publicity  of  the  place, 
it  felt  bound  to  declare  that  in  point  of  law  it  amounted  to  a 
public  nuisance.  The  juxy  found  for  the  plaintiff.  The  other 
facts  appear  from  the  opinion. 

McCormicky  for  the  plaintiff  in  error. 

Figher  and  Kunkle^  for  the  defendant  in  error. 
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By  Court,  Bell,  J.  In  BvMerfield  t.  Forrester ^  11  East,  60,  it 
was  laid  down,  that  to  support  an  action  like  the  present,  two 
things  must  concur — an  obstruction  or  hinderance  in  the  road  or 
highway  by  the  fault  of  the  defendant,  and  no  want  of  ordinaiy 
care  to  avoid  it  on  the  part  of  the  plaintiff.  In  that  case  the 
plaintiff  had  been  guilty  of  actual  misconduct  in  riding  furiously 
through  a  street  of  a  popxQous  town,  and  it  has  been  thought 
this  circumstance  is  to  be  considered  in  every  practical  applica- 
tion of  the  rule  there  ascertained.  On  hearing  the  motion  for  a 
new  trial,  Mr.  Justice  Bailey,  before  whom  the  cause  had  been 
tried  at  nudprius,  remarked:  "The  plaintiff  was  proved  to  be 
riding  as  fast  as  his  horse  could  go,  and  this  was  through  the 
streets  of  Derby.  If  he  had  used  ordinary  care,  he  must  have 
seen  the  obstruction,  so  that  the  accident  appeared  to  happen 
entirely  from  his  own  fault."  By  way  of  illustration,  Lord 
Ellenborough  said:  "  In  cases  of  persons  riding  upon  what  is 
considered  the  wrong  side  of  the  road,  that  would  not  authorize 
another  purposely  to  ride  up  against  them.  One  person  being 
in  faxQt  will  not  dispense  with  another's  using  ordinary  care  for 
himself."  Of  this  illustration  it  was  judiciously  observed,  that 
of  the  propriety  of  one  man's  abstaining  from  riding  purposely 
against  several  others,  little  doubt  can  be  entertained.  What 
shall  be  deemed  ordinary  care  to  avoid  a  danger,  the  existence- 
of  which  there  is  no  reason  to  anticipate,  does  net  appear  to  be- 
equally  clear;  and  it  has  been  thought  that  the  principle  upon, 
which  the  decision  proceeded  was,  that  want  of  care  in  respect 
of  the  probability  of  injury  to  others  from  riding  fast  through  a 
public  street  is  tantamount  to  a  want  of  care  in  avoiding  that 
which  might  be  injurious  to  the  party  himself,  for  had  he  been 
riding  over  his  own  field,  at  the  rate  of  twenty  miles  an  hour,  it 
would  probably  not  be  contended  he  was  chargeable  with  want 
of  care;  and  had  his  horse  been  killed  by  falling  into  a  pit 
wrongfully  dug  there  by  a  stranger,  it  could  scarcely  be  doubted 
the  latter  would  be  responsible  for  the  injury:  Burgess  v.  Oray^ 
50  Eng.  Com.  L.  580,  note  a.  In  subsequent  cases,  where  BuUer* 
Jield  V.  Forrester,  11  East,  60,  was  brought  to  view,  it  was  held  that, 
although  there  may  have  been  negligence  on  the  part  of  plaintiff^ 
yet  unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  defendant's  negligence,  he  is 
entitled  to  recover;  if  by  ordinaiy  care  he  might  have  avoided, 
then  he  is  the  author  of  his  own  wrong:  Bridge  v.  Grand  JunC" 
ticm  R.  R.  Co,,  3  Mee.  &  W.  246;  Davies  v.  Mann,  10  Id.  546. 

What  shall  be  esteemed  ordinaiy  care  must,  of  necessity^  de- 
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pend  upon  {he  peculiariiy  of  each  case.  Hence,  it  was  well  ob- 
eerred  in  Bobinson  y.  Gone,  22  Yt.  318,  in  the  supreme  court  of 
Vermont,  that,  though  BtUterfidd  v.  Ibrresler,  11  East,  60,  has 
been  considered  as  furnishing  the  rule  for  charging  juries  in 
road  cases,  and,  as  a  general  rule,  is  unobjectionable,  yet,  in  its 
application  to  the  almost  endless  yarieiy  of  incidents  attending 
injuries  of  this  character,  perplexing  doubts  will  spring  up 
wliich  the  general  formula  is  wholly  insufficient  to  remoYe.  The 
instances  in  which  it  has  been  generally  applied  are  of  accidents 
occurring  during  the  continuance  of  daylight,  where  usually  the 
exercise  of  ordinaiy  prudential  care  is  sufficient  to  avoid  injury, 
And  witnesses  are  commonly  found  to  testify  of  the  circum- 
letances  attending  the  catastrophe.  But  where  in  the  darloiess 
•and  solitude  of  the  night  one  suffers  grievous  injury  from  the  cul- 
pable commission  or  omission  of  another,  the  carelessness  which 
"would  excuse  ought  certainly  to  be  of  a  very  gross  character, 
'luade  apparent  by  direct  or  circumstantial  proof.  This  reason- 
•able  principle  seems  to  have  been  present  to  the  mind  of  Lord 
XUenborough  when  determining  Weld  v.  The  Oas  Light  Co.,  2 
£ng.  Com.  L.  78.  Speaking  of  the  trenches  opened  by  the  de- 
fendants to  lay  gas  pipes,  he  said  that,  though  authorized  to  open 
the  streets  for  this  purpose,  they  were  bound  to  execute  it  as  in- 
nocently as  possible  even  in  the  daytime,  and  in  the  night-time 
to  take  especial  precaution  that  no  one  shall  receive  an  injuiy. 
In  the  case  before  us  the  culpable  neglect  of  the  defendant  in 
suffering  the  continuance  of  what  was  correctly  denominated  a 
dangerous  nuisance  upon  one  of  the  most  frequented  thorough- 
fares of  this  town  is  proved  by  the  verdict.  Indeed,  under  the 
proofs  it  coxQd  not  well  be  denied  even  by  himself.  Under  thia 
established  fact  the  court  below,  applying  the  rule  I  have  stated, 
told  the  jui^  that,  though  the  owner  of  the  property  had  unlaw- 
fully permitted  the  excavation  complained  of  to  remain  open  to 
the  danger  of  passengers,  yet  if  the  plaintiff  fell  into  it  from  his 
own  want  of  reasonable  care,  he  could  not  recover  in  this  action; 
that  to  sustain  it  there  must  be  the  concurrence  of  negligence 
or  the  commission  of  an  unlawful  act  on  the  part  of  the  defend- 
ant, and  reasonable  care  exercised  by  the  plaintiff;  mutual  care- 
lessness being  destructive  of  the  title  to  sue.  This  instruction 
is  certainly  in  accordance  with  the  doctrine  of  the  most  approved 
authorities  on  this  subject.  Yet  the  plaintiff  in  error  complaina 
because  the  jury  was  informed  that  the  onus  of  shovmig  the  ex« 
«rcise  of  proper  care  and  caution  by  the  plaintiff  was  not  upon 
jhim,  but  upon  the  party  averring  it. 
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It  was,  perhaps,  of  little  consequence,  in  this  case,  whethef 
in  this  particular  the  court  was  right  or  wrong,  since  the 
plaintiff's  fall  into  the  area  was  witnessed  by  many  persons,  who 
testified  of  all  the  incidents  attending  it,  and  thus  enabled  the 
jury  to  ascertain  whether  the  accident  was  fairly  ascribable  to 
his  inexcusable  carelessness.  But  it  seems  to  us,  the  opinion 
expressed  is  well  founded.  The  rule,  as  I  liave  said,  is,  that 
apparent  negligence  on  the  part  of  the  injured  person  puts  him 
so  far  in  the  wrong  as  to  bar  his  action.  But  with  perhaps  the 
exception  of  a  single  case,  to  be  presently  more  particularly  no- 
ticed, I  have  nowhere  met  the  assertion  that,  in  the  absence  of 
all  proof  on  the  subject,  carelessness  is,  prima  fade,  to  be  pre« 
sumed.  Such  a  principle  would  inyolye  intolerable  hardship, 
by  protecting  the  cxQpable  party  in  those  instances  where  the 
chance  of  disaster  is  multiplied  by  the  obscurity  of  night.  To 
say  that  the  very  fact  which  increases  the  danger  shall  protect 
him  who  was  the  author  of  it,  by  rendering  the  necessaxy  proof 
difficult,  or  cutting  it  off  altogether,  seems  to  us  too  unreason- 
able to  attract  the  deliberate  sanction  of  tribunals  created  to 
watch  oyer  the  interests  of  the  community.  Generally,  the 
direction  is  that  the  jury  is  to  judge  from  the  surrounding  cir« 
cumstances  whether  the  plaintiff  exercised  the  caution  which 
ought  to  mark  the  conduct  of  a  prudent  person.  Such  was  the 
instruction  giyen  here,  and  I  may  say  it  is  in  accordance  with 
what  was  said  in  a  cause  tried  before  me,  in  Philadelphia,  at 
nisi  prius,  where  the  plaintiff  had  fallen  into  an  open  cellar, 
while  employed  about  his  ordinary  yocations  before  daylight, 
no  one  haying  immediately  witnessed  the  fact.  The  able  coun- 
sel for  the  defendant  spoke  of  an  appeal  on  other  points,  but 
finally  became  satisfied  no  error  had  been  committed :  Myers  y. 
Snyder,  Bright.  489.  Indeed,  I  know  of  no  other  guide  that 
can  be  followed  with  a  due  regard  to  priyate  safety.  The  jury 
is  to  judge  from  the  whole  case  as  proyed.  If  there  be  no  facts 
shown  from  which  a  deduction  can  be  drawn,  the  presumption 
should  be  reasonably  against  him  whose  misconduct  rendered 
the  accident  possible.  The  precedent  in  which  it  is  supposed  a 
different  yiew  was  taken  is  Lane  y.  Crombie,  12  Pick.  176.  It 
was  there  said  that  the  burden  of  proof  is  on  the  plaintiff,  not 
only  to  show  misconduct  in  the  defendant,  but  ordinary  care 
and  diligence  on  his  own  part.  The  injury  complained  of  was 
occasioned  by  a  collision  in  open  day,  from  injudicious  driying 
a  sleigh  on  the  highway.  The  facts,  too,  are  yeiy  meagerly  re- 
ported.   In  support  of  the  proposition,  three  adjudications  aro 
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cited*  neiiher  of  which  goes  further  than  the  role  I  have  laid 
down;  one  of  them  indeed  being  BuUerfield  t.  Forreslert  11 
East,  60.  Had  it,  however,  the  sanction  of  other  authority,  we 
should  be  disinclined  to  adopt  it,  as  insisted  for  the  defendant, 
in  a  case  Hke  the  present.  In  addition  to  its  inconvenience,  and 
the  gross  injustice  it  might  work  in*  a  variety  of  cases,  it  may 
be  remarked  it  i»  hostile  to  the  principle  that  he  who  avers  a 
fact  in  excuse  of  his  own  misfeasance  must  prove  it. 

The  reception  of  Eby's  and  Briggs'  testimony  as  to  the  dan- 
gerous character  of  the  excavation  was  entirely  proper.  It  was 
in  truth  rather  the  assertion  of  a  fact,  dependent  in  some  meas- 
ure upon  opinion,  than  of  an  abstract  opinion  without  more. 
Tt  is  a  species  of  testimony  always  resorted  to  in  cases  like  the 
present.  In  this  very  instance,  many  witnesses  so  testified  for 
the  plaintiff  before  objection  was  thought  of,  and  the  defendant 
himself  introduced  a  large  number  to  testify  the  place  was  not 
dangerous.  The  books  furnish  many  similar  examples.  In 
Jones  V.  Boyce,  2  Eng.  Com.  L.  189,  a  witness  testified,  '*  I 
should  have  jumped  off  of  the  stage,  had  I  been  in  the  plaint- 
iff's place,  as  the  best  means  of  avoiding  the  danger."  In  Jack-- 
son  V.  ToUeit,  3  Id.  307,  evidence  was  given  to  show  that  the 
coachman  had  adopted  the  most  prudent  course  in  turning  out 
of  the  middle  of  the  road  to  avoid  a  wagon,  in  doing  which  the 
plaintiff's  leg  was  broken.  In  Bremner  v.  WiUiams,  12  Id.  243, 
where  a  coach  proprietor  was  sued  for  an  injury  occasioned  by 
the  alleged  insufficiency  of  the  coach,  a  coachman  who  had  re- 
Daired  it  was  received  to  swear  he  had  every  reason  to  believe 
it  safe.  In  Drew  v.  The  New  River  Co,,  25  Id.  634,  a  case  like 
that  before  us,  the  plaintiff  proved  by  ten  witnesses  that  mold 
and  stones  taken  out  of  a  trench  dug  by  the  defendant's  serv- 
ants were  so  laid  as  to  make  it  unsafe  for  persons  walking  along. 
And  finally,  in  WilJceB  v.  Ewngerford  Market,  29  Id.  336,  an 
action  for  a  nuisance  in  stopping  up  a  street,  witnesses  were 
called  to  prove  that  the  complaint  was  not  of  the  buildings  the 
defendants  were  authorized  to  erect,  but  by  keeping  up  the  ob- 
Btruction  in  an  unreasonable  and  unnecessary  manner.  These 
may  suffice  to  show  the  action  of  the  court  below  was  right, 
though  many  others  of  like  character  might  be  adduced. 

It  is  unnecessary  to  say  anything  of  the  third  error,  further 
than  that  the  opening  in  a  much  frequented  street  was  properly 
spoken  of  as  a  public  nuisance  under  the  circumstances. 

Judgment  affirmed. 
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CoMTBiBUTOBT  NxGLiOENOX,  WHEN  Babs  AonoN:  See  Herring  ▼.  WU" 
mington  A  R.  R,  R.  Co,,  61  Am.  Dec.  396,  note  898,  where  other  caaes  are 
collected;  Birge  v.  Oardner,  60  Id.  261,  note  263;  PerBna  t.  Eiutem  R.  R. 
-Co,,  Id.  689,  note  691;  Tanawanda  R,  R.  Co.  v.  Munger,  49  Id.  239. 

Owner  of  Housb  is  Liable  for  Imjttrixs  Sustained  bt  Person  Fall- 
ing into  a  front  area:  Irwin  v.  Sprigg,  46  Am.  Dec.  667. 

Nuisance  in  Highway,  What  'Constitutes:  See  People^v.  CunfUngham, 
43  Am.  Dec.  709,  note  718,  where  numerous  other  cases  are  collected. 

Burden  of  Proof  as  to  Neguoencb. — ^It  is  not  incumbent  on  the  plaint- 
iff to  prove  the  exercise  by  him  of  ordinary  care.  Proof  of  the  want  of  such 
care  on  his  part  lies  on  the  defendant.  He  who  avers  a  fact  in  excuse  of  his 
owtf  misfeasance  must  prove  it:  J/ay  v.  Hanson^  6  Cal.  336;  I%nn  v.  VaUfjo* 
ttreti  Wharf  Co,,  1  Id.  256,  both  citing  the  principal  case.  Where  the 
plaintiff  ma^es  a  case  which  does  not  charge  him  with  negligence,  the  case 
ehould  go  to  the  jury:  Oay  v.  Winter,  34  Id.  164,  also  citing  the  principal 
case.  Where,  in  making  his  case,  he  raises  a  presumption  of  negligence  on 
the  part  of  the  defendant,  the  latter  must,  to  escape  liability,  disprove  the 
negligence  on  his  part:  Railroad  Cos.  v.  Webby  12  Ohio  St.  496;  Jenkins  v. 
Little  Miami  R.  R.  Co.,  2  Disn.  60,  both  citing  the  principal  case. 

Plaintiff  must  Ayeb  in  Coiiflaint  that  the  injury  happened  witlioofe 
negligence  on  his  part:  Riest  v.  Ooshen,  42  Ind.  343;  Pennsylvemia  R,  R,  Cfa, 
▼.  McTighe,  46  Pa.  St.  319,  both  citing  the  principal  case. 
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[16  PUXSTIiyAXZA,  SXATB,  469.] 

Cobtraots  for  Construction  of  Railroads  and  Canals  made  between 
parties  engaged  in  such  undertakings,  although  they  contain  provisions 
more  stringent,  arbitrary,  and  penal  than  those  that  usually  characteriM 
contracts  between  individuals,  will  be  sustained  and  enforced,  where 
there  is  no  evidence  of  any  fraud  or  imposition  in  their  procurement. 

Pabtt  to  Contract,  bt  Bringing  Action  thereon,  Affirms  It,  and 
will  not  be  allowed  to  impeach  the  stipulations  of  it,  to  which  he  as- 
sented, and  by  which  he  obtained  the  contract. 

Where,  in  Contract*  between  Principal  Contractx>r  and  Subcon- 
tractor for  the  construction  of  a  railroad,  it  is  stipulated  that  the  work 
shall  be  subject  to  the  supervision  and  control  of  the  engineer  of  the 
railroad  company,  and  that  the  estimates  made  by  him  as  to  the  quan- 
tity, character,  and  value  of  the  work  done  shall  be  conclusive  between 
the  parties,  the  engineer  thereby  becomes  the  agent  of  both  parties  to 
make  the  estimates,  and  the  estimates  made  by  him  will  be  final,  in  the 
absence  of  fraud,  or  of  such  gross  mistake  as  amounts  to  fraud.  The 
term  "value  **  in  such  contract  is  to  be  distinguished  from  the  term  "price  " 
as  applied  to  the  quantity  of  any  of  the  different  classes  of  work  men- 
tioned therein,  and  the  engineer  in  making  the  estimate  may  deduct  from 

>  the  quantity  of  work  done  what  will  equalize  the  part  taken  out  as  to 
quality  and  value  with  the  whole  work. 

flnruLATiON  OF  Forfeiture  of  Twenty  per  Cent,  of  Price  to  be  paid 
for  work  in  a  contract  for  the  conttmotion  of  a  section  of  a  railroad. 
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under  the  adjudication  of  a  oompetent  engineer,  is  no  more  than  a  rea- 
•onable  proTision  for  securing  the  progreee  of  the  work,  and  a  limited 
indemnity  to  the  person  with  whom  the  oontract  ia  made,  to  enable  him 
to  employ  others  to  complete  the  unfinished  work.  The  sum  ao  stipu- 
lated is  not  a  mere  penalty,  but  the  measure  of  reparation  for  failure  to 
perform  the  contract. 

Ebbob  to  the  common  pleas  of  Dauphin  county.  The  opinion 
states  the  case. 

KwfUde  and  MsCormick^  for  the  plaintiff  in  error. 
R,  J.  and  J,  A,  ISsheVy  tot  the  defendants  in  error. 

By  Court,  Ghambebs,  J.  This  action  is  brought  by  the  plaint- 
iff for  the  recoveiy  of  damages  on  account  of  the  alleged  viola- 
tion of  a  contract  between  him  and  defendants  for  the  construc- 
tion of  a  section  of  the  York  and  Cumberland  railroad.  The 
plaintiff  was  a  subcontractor  under  the  defendants,  who  had 
contracted  with  the  York  and  Cumberland  Bailroad  Company 
for  the  construction  of  the  entire  road  of  this  company.  The 
article  of  agreement  between  the  parties  contains  many  stipula* 
tions,  specifications,  and  conditions;  and  also  refers  to  the 
specifications  in  the  contract  between  the  defendants  and  the 
company,  which  are  adopted  as  part  of  the  contract  between  the 
parties  in  this  suit.  The  plaintiff,  after  setting  forth  the  agree- 
ment and  specifications  as  the  foundation  of  his  action,  avers  a 
performance  of  the  covenants  on  his  part,  and  a  willingness  to 
perform  the  same;  and  that  whilst  he  was,  at  great  expense  to 
himself,  prosecuting  the  work  according  to  the  contract,  the 
defendants  fraudulently  declared  the  said  work  abandoned  and 
the  contract  annulled,  and  dismissed  the  plaintiff  from  the  exe- 
cution and  performance  of  his  contract,  and  had  failed  to  pay 
him  for  the  work  done  according  to  the  said  contract.  The  de- 
fendants deny  that  they  annxdled  the  contract  and  suspended 
the  work  without  cause,  but  for  causes  provided  for  in  the  con- 
tract, and  which  were  essential  to  the  progress  of  the  work. 

The  agreement  contained  the  stipulations  and  provisions  that 
have  generally,  if  not  uniformly,  formed  a  part  of  the  contracts 
between  states,  corporations,  and  their  contractors,  for  the  con- 
struction of  railroads  and  canals,  as  to  the  mode  of  conducting 
the  work,  estimating  the  progress  of  the  work,  and  the  payments 
to  be  made  from  time  to  time.  A  provision  in  this  contract, 
which  was  new,  but  no  doubt  proper  and  useful  for  the  habits' 
of  the  laborers  engaged  in  the  work,  as  well  as  for  the  due 
prosecution  of  it,  forbade  that  ardent  spirits  be  kept  or  used  in 
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any  building  occupied  by  the  plaintiff  or  his  workmen  on  or 
near  his  section,  and  plaintiff  agreed  that  he  would  discharge 
any  workman  or  laborer  from  his  employment  that  did  keep  or 
use  it.  It  was  further  provided  that  monthly  estimates  were  to 
be  made  by  the  engineers  of  the  York  and  Cumberland  Bailroad 
Company  of  the  quantity,  character,  and  value  of  the  work  done; 
four  fifths  of  which  value  should  be  paid  over  monthly  to  the 
plaintiff,  and  one  fifth  retained  till  the  work  should  be  finally 
completed.  It  was  further  provided  that  the  monthly  and  final 
estimates  of  the  engineer  as  to  the  quantity,  character,  and  value 
of  the  work  should  be  final  and  Conclusive  between  the  parties; 
and  that  if  the  plaintiff  should  not  well  and  faithfully  perform 
every  portion  of  his  part  of  the  contract,  or  if  the  engineer  of 
the  company  should  be  of  opinion  that  the  work  was  not  pro- 
gressing as  it  should  do,  the  defendants  might  give  the  plaintiff 
three  days'  notice  that  they  had  annulled  the  contract;  and  from 
that  time  the  agreement  was  to  become  null  and  void,  and  they 
were  at  liberty  to  take  possession  of  the  work  and  carry  it  on, 
or  give  it  out  to  others,  as  they  might  deem  proper;  and  the  un- 
paid portion  of  the  road,  forfeited  by  the  plaintiff,  become  the 
right  and  property  of  the  defendants.  Some  of  the  provisions 
in  this  contract,  at  first  view,  seem  stringent,  arbitrary,  and 
penal  upon  one  of  the  parties,  and  without  the  mutuality  of 
obligation  and  remedy  which  usually  characterize  contracts  be- 
tween individuals. 

Stipulations  and  provisions  of  a  like  kind  form  a  part  of  all 
contracts  for  the  construction  of  canals  or  railroads  by  the  par- 
ties engaged  in  undertakings  of  such  character,  magnitude,  and 
public  interest.  It  is  for  the  advantage  of  the  prosecution  of 
such  improvements,  and  an  accommodation  to  laborers  and  men 
of  small  capital,  that  the  work  should  be  given  out  in  €mall  sec- 
tions, so  as  to  admit  of  a  large  number  of  contractors,  who  both 
work  and  manage  the  labor  of  others  on  their  job.  It  is  impor* 
tant  to  the  company  and  the  pubHo  that  the  work  should  be 
prosecuted  in  all  its  divisions  without  delay;  and  with  reason- 
able diligence  and  attention,  so  as  to  secure  its  completion  at  a 
time  appointed.  The  failure  of  one  or  two  contractors  with 
their  sections  might  suspend  the  use  of  the  nearly  completed 
improvement,  with  all  its  advantages,  to  the  detriment  of  the 
company  to  an  extent  that  the  contractors  could  not  indemnify 
or  repair.  To  protect  the  company  against  such  disappointments 
and  failure  of  contract,  it  would  be  necessary  to  require  from 
the  contractors,  who  would  also  have  to  require  from  their  sub- 
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contxactors,  heaTj  and  i^sponsible  securiiy  for  the  &ithful  per- 
formance of  iheir  contxacts  in  the  prosecution  of  the  ^ork.  As 
such  contractors  are  generally  strangers,  and  men  of  small  cap- 
ital, the  requirement  of  such  security  would  be  an  obstacle  that 
would  deprive  them  of  the  opportunity  of  becoming  contractors 
for  the  construction  of  parts  of  the  road,  and  lessen  io  the  com- 
pany the  number  of  competitors  for  the  work.  This  is  obviated 
by  substituting  the  stipulations  and  provisions  described  in 
place  of  personal  security  not  attainable;  and  which  stipulations 
might  have  the  influence  of  inducing  the  diligent  prosecution  of 
the  work,  the  faithful  performance  of  the  contract,  and  save  the 
company  from  the  evils  of  delay,  and  from  expensive  and  har- 
assing litigation,  that  would  retard  the  work,  and  be  onerous 
and  ruinous  to  both  parties. 

The  engineers  who  were  to  make  the  estimates,  judge  of  the 
progress  of  the  work,  and  annul  the  contract  were  not  the 
agents  of  the  defendants,  but  the  officers  of  the  company. 
They  were  familiar  with  such  works,  and  from  experience  of  the 
uecessiiy  of  such  powers  to  be  delegated,  were  made  the  judges 
of  the  execution  of  the  contract  between  the  company  and  their 
contractors;  and  also  between  the  principal  contractors  and 
their  subcontractors.  In  the  execution  of  these  powers  the 
engineer,  by  the  contract  of  the  parties,  was  made  the  absolute 
judge.  The  stipulations  and  provisions  in  this  contract  for  its 
execution  and  termination,  and  the  selection  of  the  engineer  as 
the  arbitrator  between  the  parties  to  adjudge  finally  on  the  con- 
tract, were  all  parts  of  the  contract  assented  to  and  adopted,  as 
evidence  of  their  intention  and  agreement,  and  as  such  were 
binding  on  them.  Stipulations  of  a  like  character  were  brought 
before  this  court  for  its  consideration  in  the  case  of  the  Monon- 
gahela  Bridge  Company  v.  Fenlon,  4  Watts  &  S.  205,  and  were 
sustained  as  legal  and  binding  on  the  parties.  It  was  there 
ruled  that  if  the  parties  by  contract  appoint  an  arbiter  to  settle 
their  difference,  they  are  bound  by  his  award,  although  he  may 
be  interested  in  the  contract  which  was  the  subject  of  reference. 
This  action  by  the  plaintiff  on  the  contract  is  in  affirmance  of 
it,  and  it  is  not  for  him  now  to  impeach  the  stipulations  to 
which  he  assented,  and  by  which  he  obtained  the  contract.  He 
was  bound  to  know  what  he  was  doing  when  he  entered  into 
such  contract;  and  as  the  court  below  rightly  said,  there  was  no 
evidence  of  any  fraud  or  imposition  in  its  procurement. 

A  great  mass  of  evidence  is  brought  up  in  the  case  by  the 
xvH^rd,  and  many  points  for  the  opinion  of  the  court  below 
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were  presented  by  the  counsel  on  both  sides.  The  counsel  for 
the  plaintiff  in  error^  with  commendable  discretion,  have  confined 
their  assignments  of  error  in  this  court  to  a  few  of  the  many 
points  presented  to  the  court  below,  which  relieyes  this  court 
from  a  review  of  much  of  the  record,  and  which  was  not  mate- 
rial to  the  parties  or  the  public. 

The  plaintiff  has  assigned  for  error  the  answer  of  the  court  to 
the  first  and  sixth  points  presented  by  his  counsel,  and  the 
eighth  point  presented  by  defendant,  and  as  they  are  connected 
by  the  subject-matter,  they  will  be  considered  together.  The 
court  did  instruct  the  jury  'Hhat  monthly  estimates  were  to  be 
made  by  the  engineer  of  the  company,  of  the  quantity,  charac- 
ter, and  value  of  the  work  done  during  the  month,  or  since  the 
last  estimate,  four  fifths  of  which  value  were  to  be  paid  the 
plaintiff,  and  that  monthly  estimates  thus  made  were  conclu- 
sive between  the  parties;  and  if  such  estimate  fixed  the  amount  to 
be  paid  it  would  be  final,  unless  the  plaintiff  could  clearly  prove 
fraud  or  such  gross  mistake  as  would  amount  to  fraud;  and  if  the 
amount  was  not  fixed  by  the  engineer,  but  the  defendants  paid 
according  to  qualiiy  and  quantity  reported,  and  according  to 
price  fixed  in  the  contract,  there  woxQd  be  no  violation  of  the 
agreement  on  their  part.  If  the  defendants  had  delayed  the 
plaintiff  in  his  work  by  withholding  funds,  it  would  be  unfair  to 
take  advantage  of  the  forfeiture  declared  for  want  of  prosecut- 
ing the  work  with  due  diligence,  but  there  were  no  facts  in  the 
cause  to  support  this  point."  In  answer  to  the  sixth  point,  the 
:ourt  said  to  the  jury,  ''that  the  percentage  might  be  retained 
till  the  work  was  finished,  and  that  such  clause  is  common,  if 
not  universal,  in  such  contracts.  If  the  work  was  unfinished 
and  the  contract  annulled,  the  unpaid  portion  of  the  road 
which  was  forfeited  became  the  right  and  property  of  the  de- 
fendants, but  there  would  be  no  forfeiture  of  the  money  then 
earned,  excepting  the  twenty  per  cent.,  which  the  plaintiff 
would  be  entitled  to,  only  on  the  completion  of  the  work.  The 
engineers  had  a  right  to  deduct  from  the  quantity  what  they  con- 
sidered would  equalize  the  part  taken  out  as  to  quality  and 
value  with  the  whole;  and  having  done  so,  their  decision  was 
binding  on  both  parties,  in  the  absence  of  fraud  or  plain  and 
palpable  mistake.  If  there  is  money  coming  to  plaintiff  accord- 
ing to  such  estimates,  after  deducting  payments,  that  amount 
he  is  entitled  to  recover."  Was  there  error  or  not  in  the  answers 
of  the  court  recited? 

By  the  contract,  the  engineer  of  the  company  vras  the  agent 
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of  both  parties  to  make  the  monthly  estimates  of  the  quantiiy, 
character,  and  value  of  the  work  done  during  the  month.  This 
estimate  woxQd  be  eyidence  to  all  concerned  of  the  progress  of 
the  work,  and  furnish  a  standard  for  payment  according  to  con- 
tract, four  fifths  of  which  value  were  to  be  paid  the  plaintiff. 
The  import  of  the  term  "  value,"  as  used  in  the  estimate  as  well 
as  in  the  provision  for  the  payment  of  four  fifths  thereof,  is,  in 
such  a  contract,  significant,  distinguishable  from  the  term 
''price,"  as  contended  for  by  plaintiff,  to  be  applied  to  the 
quantity  of  any  of  the  different  classes  of  work  specified  in  the 
contract. 

The  plaintiff  excepts  to  the  answer  of  the  court  below  in  say- 
ing '*  that  the  engineers  had  a  right  to  deduct  from  the  quan- 
tity what  they  considered  woxQd  equalize  the  part  taken  out  as 
to  quality  and  value  with  the  whole;  and  having  done  so,  their 
decision  is  binding  on  both  parties,  in  the  absence  of  fraud  oi 
plain  and  palpable  mistake."  Whereas,  as  the  plaintiff  contends, 
the  estimate  should  have  included  every  yard  and  perch  of  work 
done  by  the  plaintiff,  at  the  contract  price,  and  that  there  had 
been  a  large  deduction  of  rock  excavation  from  plaintiff's  work 
l^  the  engineer  to  equalize  what  was  done  with  that  remaining 
to  be  done.  Where  the  heavy  part  of  such  work  consists  of 
excavations  of  rock  or  clay  in  deep  or  side  cuts,  and  which  by 
the  contract  are  to  be  paid  for  at  a  certain  price  per  yard,  we 
can  well  understand  that  the  first  part  of  that  work,  at  or 
near  the  surface,  could  be  excavated  with  more  facility  and 
with  much  less  labor  and  expense  than  the  lower  parts  of  the 
work.  The  expense  of  taking  out  the  lower  part  of  the  rock, 
more  solid  and  less  accessible,  might  require  three  times  or 
more  of  labor  and  expense  than  what  would  be  required  to  ex- 
cavate and  remove  the  same  quantity  of  rock  at  or  near  the 
surface.  As  the  contract  price  for  the  entire  excavation  of  solid 
rock  was  forty-five  cents  per  cubic  yard,  embracing  all  of  that 
description  to  the  lowest  depth  of  the  grade  as  well  as  to  the 
surface,  it  would  have  been  an  unequal  estimate  to  have  esti- 
mated the  work  first  done  at  the  surface  at  the  full  price  for  all 
the  work  of  that  description,  and  left  the  last  half  to  be  esti- 
mated at  the  same  price.  To  have  made  such  an  estimate,  from 
which  tweniy  per  cent,  was  to  be  retained,  would  have  given 
the  plaintiff  more  than  the  full  value  of  the  work  done,  and  left 
a  sum  totaUy  inadequate  in  the  hands  of  the  defendants  for 
their  indemniiy  against  the  labor  of  plaintiff  to  prosecute  and 
complete  his  contract.    It  would  have  been  made  the  interest 
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of  the  plaintiff,  after  receiying  eBtimates  and  payments  according 
to  the  construction  claimed  by  him,  without  regard  to  equaliza* 
tion  and  yalue,  to  hare  withdrawn  from  his  job  and  leave  his 
unfinished  work,-  which  could  not,  as  he  would  be  aware,  be 
completed  at  any  price  near  what  he  would  be  entitled  to  re 
cover  under  his  contract  on  the  final  estimate,  the  twenty  per 
cent,  retained. 

The  disadvantage  and  injustice  were  too  great  to  be  over- 
looked by  those  whose  attention  had  been  given  to  the  construc- 
tion of  such  works;  and  to  provide  against  it,  we  suppose  the 
stipulation  was  introduced  into  contracts  to  estimate  according 
to  quantity,  quality,  and  value.  This  appears  to  this  court  as 
reasonable,  and,  as  a  part  of  the  contract,  was  valid  and  bind- 
ing on  the  parties,  unless,  as  was  said  by  the  court  below  in  their 
charge,  there  was  fraud  or  plain  and  palpable  mistake.  It  was 
open  to  the  plaintiff  to  prove  either,  to  relieve  himself  from  the 
estimates  and  decision  of  the  engineer,  and  which  would  have 
been  facts  for  the  consideration  of  the  juxy. 

It  is  alleged  by  plaintiff,  that  his  first  point  was  not  answered 
by  the  court  as  to  the  effect  of  short  estimates  on  the  ability  of 
the  plaintiff  to  progress  with  the  work;  to  which  the  court  said, 
that  if  the  defendants  had  delayed  the  plaintiff  in  his  work  by 
withholding  his  funds,  it  would  be  unfair  to  take  advantage  of 
the  forfeiture  declared  for  want  of  prosecuting  the  work  with 
diligence;  but  that  they  were  not  able  to  see  any  facts  in  the 
case  to  justify  this  point. 

The  short  monthly  estimates  were  only  injurious  to  the  plaint- 
iff as  they  lessened  the  amount  of  his  monthly  payments,  to  en- 
able him  to  prosecute  his  work  with  diligence.  It  was  the  funds 
alleged  to  be  withheld  that  he  was  in  need  of,  and  the  court  did 
answer  this  point  substantially,  and  as  favorably  to  the  plaintiff 
as  if  the  language  used  by  the  counsel  had  been  adopted  by  the 
court. 

The  answer  of  the  court  to  the  third  point  presented  is  also 
assigned  for  error,  as  to  the  penalty  or  forfeiture  inserted  in  the 
contract,  which  the  plaintiff  alleges  was  merely  to  secure  per- 
formance, and  that  it  would  be  unconscionable  and  against 
equiiy  that  it  should  be  enforced  in  this  action.  The  court  said 
that  "  equity  will  often  relieve  against  a  penalty  and  forfeiture, 
but  would  not  interfere  with  the  action  of  a  party  in  such  a  case 
as  this,  if  the  plaintiff  has  done  or  omitted  any  act  which  would 
justify  the  defendants  in  declaring  the  work  abandoned." 

There  is  an  inclination  in  courts  to  consider  a  specified  sum 
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as  a  penalty  in  contracts,  as  when  such  sum  is  evidently  intended 
as  a  mere  collateral  secnriiy  for  the  payment  of  a  different  stun, 
which  is  the  real  debt;  or  where  it  is  evidently  intended  to  be  in 
the  nature  of  a  mere  penalty;  or  where  it  is  uncertain  what  the 
parties  really  intended;  in  which  latter  case  the  courts  have  con- 
sidered and  inquired  into  the  reasonableness  of  the  provision 
for  the  payment  of  liquidated  damages. 

The  reservation  of  the  power  to  annul  the  contract  was  ren- 
dered necessary  by  the  nature  of  the  work  to  be  constructed  and 
the  relation  of  the  parties,  and  we  may  say  here,  as  was  said  by 
this  court  in  the  case  of  the  Monongahda  Navigation  Company  v. 
FenUm^  4  Watts  &  S.  205,  that  without  such  a  provision  as  this, 
plaintiff  would  never  have  obtained  the  contract.  It  was  his 
substitute  for  personal  securiiy,  which  it  is  probable  he  could 
not  procure.  We  can  not  suppose  that  the  company  or  their 
contractors  for  the  entire  work  would  have  agreed  that  the  execu- 
tion of  the  several  contracts,  their  construction,  and  any  disagree- 
ments between  the  parties  in  the  progress  of  the  work  should 
be  left  open  to  innumerable  suits  at  law  and  to  the  detennina* 
tion  of  juries  unacquainted  with  the  work  and  such  contracts, 
with  all  the  vexation,  expense,  and  dday  attendant  upon  such 
litigation.  Such  a  stipulation  of  forfeiture,  under  the  adjudica- 
tion of  a  competent  engineer,  who  was  supervising  the  work, 
was,  we  think,  a  reasonable  provision  for  securing  the  progress 
of  the  work  and  a  limited  indemnity  to  the  defendants  in  the 
retained  tweniy  per  cent.,  to  allow  the  employment  of  other 
contractors  or  laborers  to  complete  according  to  contract  the 
unfinished  section.  The  plaintiff  was  allowed,  under  the  charge 
of  the  court,  to  recover  the  balance  that  might  be  supposed  to 
be  due  him  exclusive  of  the  retained  twenty  per  cent. 

It  is,  we  think,  to  be  intended  by  the  parties  to  this  contract, 
from  the  peculiar  nature  of  it  and  the  uncertainly  of  damages, 
that  the  measure  of  reparation  on  the  failure  of  plaintiff  to  per- 
form, and  the  forfeiture  as  adjudged  by  the  engineer,  were  the 
twenty  per  cent,  retained  out  of  the  estimates.  There  are  no 
words  evincing  an  intention  that  the  sum  reserved  should  be 
considered  only  as  a  penalty.  The  plaintiff  chose  to  contract 
with  such  a  stipulation,  and  it  was  in  his  power  to  be  relieved 
from  it  by  the  due  prosecution  of  his  work,  and  entitle  himself 
on  its  completion  to  the  whole  simi  payable  under  the  contract. 
Why  shall  the  law  undertake  to  make  a  new  agreement  for  the 
parties  which  they  did  not  intend  to  make  for  themselves? 
They  were  the  best  judges  of  the  amount  of  the  injury  to  be 
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sustained  by  the  interruption  of  the  work  and  the  failure  of 
plaintiff  to  perform  his  agreement — an  injury  uncertain  and  in- 
capable of  estimation  until  the  whole  work  was  completed,  and 
was  a  proper  subject  for  a  stipulated  rejmration. 

The  parties  contracted  upon  the  faith  of  that  mode  of  adjust- 
ment through  the  estimates  of  the  engineer  and  the  retention  of 
one  fifth  and  the  forfeiture  of  that  unpaid  portion,  and  it  is  not 
for  the  court  to  make  a  different  agreement  for  them  than  what 
they  intended  and  did  make  for  themselves;  or  allow  a  jury  to 
disregard  the  stipulation  and  reparation  provided  by  their  esti- 
mate of  the  supposed  injury,  at  a  time  subsequent  to  the  trans- 
action, and  remote  from  the  place,  unless  there  was  fraud  or 
palpable  mistake. 

The  fourth  error  assigned  in  relation  to  the  payments  by  Mr. 
Burke  and  the  effect  thereof  is  not  sustained. 

As  this  court  is  of  opinion  that  the  errors  assigned  are  not 
sustained,  the  judgment  of  the  court  of  common  pleas  is  af- 
firmed. 


Parties  Aobebing  to  havs  Timber  Estucatkb  bt  Cebtaik  Subvktor 
are  bound  by  his  estimate,  where  it  does  not  appear  tliat  he  acted  corruptly 
or  made  any  gross  mistake:  OaJxs  r,  Moort^  41  Am.  Deo.  379.  But  where  a 
contract  for  building  a  dam  provides  that  a  third  person  shall  inspect  all  the 
work  and  materials,  such  third  person  can  not  determine  the  construction  of 
the  contract:  Mown  y.  Bridge^  31  Id.  66.  A  provision  in  a  contract  for 
building  a  portion  of  a  railroad,  that  the  engineer  of  the  road  shall  determine 
the  amount  to  be  paid  for  the  work  done  and  materials  furnished,  is  valid, 
and  will  be  sustained:  Laiiman  v.  Young ^  31  Pa.  St.  309;  North  L,  R.  R,  Co, 
V.  MeOrantiy  33  Id.  534,  both  citing  the  principal  case.  And  the  estimates 
of  the  engineer  are  conclusive:  Reynokh  v.  Caldwell,  51  Id.  306. 

The  pkxkoipal  gasb  i%  dibiinguishsd  in  Memphu  (7.  S  L^  R,  R,  Oo.  v. 
WUcox,  48  Pa.  St  166. 
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[16  PnanTLVANiA  Stats,  833.] 

Gibtifigatb  or  Aoknowlbdoment  or  Mortoaob  bt  Fxmx  Covert  is  not 
conclusive,  but  parol  evidence  may  be  admitted  to  show  that  the  ac- 
knowledgment was  not  made  by  her  of  her  own  free  will  and  accord,  but 
was  extorted  from  her  by  fraud  and  imposition.  And  if  the  mortgagee 
had  knowledge  of  facts  that  ought  to  hav6  put  him  on  inquiry  as  to  the 
manner  in  which  the  acknowledgment  was  obtained,  he  must  abide  the 
consequences. 

DsposiTioN  is  Abmissibls  in  Evidence  where  all  the  intenogatoiiea  ai« 
substantially  answered  in  the  course  of  it. 
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EasoB  to  tHe  common  pleas  of  Adams  county.  The  enoxs 
assigned  to  the  deposition  referred  to  in  the  opinion  were: 
1.  That  all  the  interrogatories  were  not  answered;  2.  That  the 
evidence  was  inadmissible.  The  answer  to  one  of  the  inter- 
rogatories was:  "I  have  stated  all  the  facts  within  my  knowl^ 
edge  in  the  preceding  answers  that  would  be  of  service  to  either 
party."    The  other  facts  are  sufficiently  stated  in  the  opinion. 

McCIean,  Beedy  and  Evans,  for  the  plaintiff  in  error. 

Cooper  and  McCreary,  for  the  defendant  in  error. 

By  Court,  Chakbbbs,  J.  This  case  presents  one  instance  out 
of  the  many  that  occur,  by  which  a  deed  is  extorted  from  a  wife 
conveying  her  real  estate  under  the  forms  of  law  and  the 
sanction  and  certificate  of  a  judicial  officer,  yet  in  reality 
against  her  free  will  and  consent.  By  the  common  law  the 
wife's  land  could  be  aliened  only  with  her  assent  deliberately 
expressed  on  a  fair,  full,  and  careful  separate  examination  in  a 
court  of  record.  The  condition  of  real  property  under  the 
provinical  government,  its  common  transfer  as  an  article  of  trade 
and  barter,  with  but  little  form,  and  the  want  of  judicial  tribu- 
nals, induced  a  departure  in  this  state  from  the  requirements  of 
the  common  law  for  the  protection  of  a  wife  in  the  alienation  of 
her  lands,  and  substituted  the  form  of  acknowledgment  which 
by  legislative  enactment  was  confirmed  and  provided  for  in 
February,  1770.  Whatever  the  policy  or  exigency  may  have 
been  that  induced  the  relaxation  of  the  law  for  the  protection 
of  the  rights  of  femes  covert  in  their  real  estate,  it  is  not  credit- 
able to  our  jurisprudence  or  to  the  intelligence  of  the  times, 
that,  with  all  the  abuses  of  the  exercise  of  the  power  by  which 
a  wife  is  divested  of  her  real  estate,  and  which  so  notoriously 
prevail,  it  should  not  have  led  to  some  legislative  amendment 
of  the  law  providing  for  the  protection  of  the  wife,  by  a  shield 
that  had  in  it  some  substance.  So  great  is  marital  influence, 
and  the  defenseless  condition  of  the  wife,  that  it  is  a  rare  case 
that  she  has  firmness  and  independence  to  resist  for  any  length 
of  time  the  importunity  of  a  rapacious  husband.  Whilst  she 
has  a  husband  for  her  protection  against  the  world,  she  has  by 
the  law  of  Pennsylvania  a  most  inefficient  protection  against 
the  influence  and  control  of  her  husband,  who  has  her  confi- 
dence and  the  keeping  of  her  will.  It  is  said  by  Justice 
Gibson,  in  Waison  v.  Mercer,  6  Serg.  &  R.  50  [9  Am.  Dec.  411], 
that ' '  the  policy  of  the  law  should  be  as  far  as  possible  to  narrow 
rather  than  widen  the  field  of  this  controlling  influence.''    It  is^ 
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we  think,  for  oar  judicial  tribunals  to  administer  to  the  wife 
the  protection  professed  to  be  given  by  the  forms  of  the  law  as 
far  as  justice  and  public  security  will  allow.  In  the  present 
case  the  plaintiff,  8.  Louden,  claimed  the  lots  and  mansion  for 
which  the  ejectment  was  brought  by  him,  under  a  mortgage 
dxecuted  by  the  defendant,  Mrs.  Blythe,  jointly  with  her  late 
husband,  Ezra  Blythe,  of  the  real  property  of  the  wife.  The 
Acknowledgment  of  Mrs.  Blythe  was  in  the  form  required  by 
the  act  of  assembly,  and  certified  by  Nathaniel  Grayson,  a 
justice  of  the  peace  of  Adams  county. 

On  the  part  of  Mrs.  Blythe,  evidence  was  offered  in  the  court 
below  to  impeach  the  acknowledgment  as  certified,  for  alleged 
imposition,  falsehood,  and  fraud,  as  contained  in  the  offer  of 
defendant.  This  was  objected  to  by  the  plaintiff,  but  the 
objection  was  overruled,  the  evidence  admitted,  and  exception 
taken,  and  is  assigned  for  error  in  this  court  by  the  plaintiff. 

The  justice  who  takes  and  certifies  the  acknowledgment  of 
the  wife  to  a  deed  is  acting  judicially.  He  is  the  commissioner 
and  organ  of  the  law,  intrusted  with  the  duty  of  seeing  that  it 
is  her  act  and  deed,  and  that  she  did  voluntarily  and  of  her 
own  free  will  and  accord,  without  any  coercion  or  compulsion 
of  her  husband,  sign,  etc.  His  duty  is  an  important  one  to  the 
wife  and  her  representatives;  and  it  is  a  responsible  one  to  the 
public,  who  are  interested  that  the  law  be  faithfully  adminis- 
tered. We  can  not  cast  into  oblivion  our  knowledge  that  this 
duty  is  often  by  justices  of  the  peace,  and  sometimes  by  other 
judicial  officers,  as  has  been  said,  '*  hurried  over  almost  in  the 
presence  of  the  husband.''  And  when  the  examination  is  out 
of  the  presence  of  the  husband,  the  justice  seems  to  think  he 
has  only  to  read  over  in  a  hurried  manner  the  prepared  form 
of  acknowledgment  which  he  has  in  his  hand,  and  if  open 
resistance  is  not  made  by  the  dependent  wife,  the  acknowl- 
edgment is  certified  in  due  form  with  all  its  particulars. 
There  is  no  free  and  searching  inquiiy  by  the  magistrate  as  to 
the  free  will  and  consent  with  which  she  is  parting  with  her 
estate  to  satisfy  the  demands  of  an  improvident  and  impor- 
tunate husband.  The  law  intends  that  he  should  do  what  is 
enjoined,  and  he  certifies  under  his  hand  and  seal  as  a  judicial 
officer  that  all  was  done  in  conformity  to  law. 

Can  it  be  that  such  acknowledgments  axe  of  so  high  and 
sacred  character  as  to  import  absolute  verity,  and  can  not  be 
assailed  by  parol  evidence  ?  Had  the  acknowledgment  been  in  a 
court  of  record  by  fine,  it  would  have  been  open  to  impeach- 

Am.  Dko.  Vol..  LV— M 


530  Louden  v.  Blythb.  [Pemw 

ment  for  frand:  1  Mad.  Ch.  Pr.  266;  Schroder  v.  Dechor,  9  Pa. 
St.  14  [49  Am.  Dec  588] .  Bat,  say  the  ooort  in  the  last  case, ' '  thai 
-we  wotild  depriTe  married  women  of  all  substantial  protection^ 
did  we  give  to  the  separate  examination  of  a  judge  or  justice  of 
the  peace  the  conclusive  effect  of  an  examination  by  commis- 
sioners to  levy  a  fine,  which  is  more  private,  careful,  and  search- 
ing." '^The  necessities  of  justice  therefore  demand  that  the 
transaction  be  open  to  objection,  not  only  for  fraud,  but 
concealed  duress." 

In  the  case  of  Jamison  y.  Jamison,  8  Whart.  457  [81  Am.  Dec* 
586],  it  was  held  that  parol  evidence  of  what  passed  at  the  time 
of  tiie  acknowledgment  is  not  admissible  for  the  purpose  of 
contradicting  the  certificate,  except  in  cases  of  fraud  or  imposi- 
tion. Parol  evidence  may  be  received  for  the  pupose  of  proving 
forgeiy  or  fraud,  or  collusion  between  the  husband  and  the 
justice,  in  consequence  of  which  it  was  falsely  certified:  Bamei 
V.  Bamet,  15  Serg.  &  R.  72,  73  [16  Am.  Dec.  516]. 

A  regard  to  the  policy  of  the  law,  for  the  security  of  titles  and 
the  protection  of  the  rights  of  property  which  are  passed  by 
conveyances  and  assurances  of  which  these  acknowledgments 
and  certificates  are  a  common  part,  will  restrain  this  court  from 
allowing  such  acknowledgments  to  be  impeached  by  parol  evi- 
dence, contradicting  the  facts  certified,  in  the  absence  of  fraud 
and  imposition;  and  where  there  are  fraud  and  imposition  al- 
leged,  the  knowledge  of  it  ought  to  be  brought  home  to  the 
grantee,  or  of  such  circumstances  within  his  knowledge  of  the 
want  of  free  will  and  consent  on  the  part  of  the  wife  as  should 
lead  him  to  inform  himself  of  the  reality  of  a  free  execution  and 
acknowledgment  by  the  wife  whose  property  was  to  be  divested. 
Where  the  grantee  has  knowledge  of  facts  to  put  him  on  that 
inquiiy,  if  silent  and  inactive  on  the  subject,  it  is  at  his  perils 
and  he  must  abide  the  consequences. 

In  this  case  it  was  proposed  to  be  proved,  and  it  was  so  proved^ 
that  when  Mrs.  Blythe  was  in  the  sitting-room  with  Ezra  Blythe^ 
her  husband,  and  S.  Louden,  the  plaintiff,  she  was  asked  to 
execute  this  mortgage,  which  she  refused  to  do,  and  retired  to 
her  chamber,  where  she  lay  in  bed  weeping.  She  was  followed 
there  and  importuned  by  her  husband  to  sign  the  mortgi^^ 
which  she  still  refused  to  do,  stating  to  him  that  he  was  aware 
of  her  unwillingness  to  divest  herself  of  this  property,  which  she 
desired  to  retain  as  a  home  for  herself,  and  him  if  he  survived 
her.  He  continued  to  press  her,  and  she  refused.  Having  per- 
aevered  for  a  long  time  without  success,  her  husband  turned 
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away»  apparently  agitated,  declaring  that  he  would  not  remain 
on  the  property  if  she  refused  to  execute  the  mortgage;  and  he 
went  out  of  the  chamber.  She  was  then  pressed  by  the  relatiye 
of  her  husband,  with  repeated  solicitation — when  she  got  from 
her  bed  and  wrote  her  name  to  the  mortgage,  and  immediately 
gave  the  pen  a  dash,  as  if  to  strike  out  her  name.  The  justice, 
who  was  in  the  other  room  with  S.  Louden  throughout  the  after- 
noon, is  brought  into  the  chamber  of  the  weeping  wife  at  candle- 
light, and  asks  Mrs.  Blythe  if  she  signed  the  mortgage  with  her 
own  consent,  to  which  she  answered:  "  It  is  of  no  use  to  deceive 
you:  I  had  no  will  in  the  business;  my  will  was  not  consulted." 
The  justice  again  asked  her  whether  he  understood  her  to  say 
that  she  did  not  sign  the  mortgage  with  her  own  free  will  and 
consent,  to  which  she  replied:  "I  did  say  so.''  He  repeated 
the  question  several  times,  and  to  which  Mrs.  Blythe  gave  the 
same  answer.  Her  health  was  delicate,  and  she  was  in  tears 
most  of  the  afternoon.  She  declared  that  she  was  willing  that 
all  her  personal  property  should  go  to  x>ay  the  debts  of  the  firm 
of  which  her  husband  was  a  partner,  but  that  she  was  unwilling 
to  sign  a  mortgage  of  the  house  and  lot,  as  she  felt  certain  that 
her  husband  would  be  disappointed  in  lifting  it.  N.  Grayson, 
esq.,  justice  of  the  peace,  who  certified  the  acknowledgment^, 
being  called  on  the  part  6i  S.  Louden,  substantially  confirmed 
most  of  the  material  facts  testified  to  by  witnesses  of  tmim- 
]>eached  veracity. 

The  justice  testified  that  when  he  entered  the  room,  Mrs. 
!)Blythe  appeared  to  be  distressed,  and  was  weeping,  and  that 
-"when  the  mortgage  was  read,  she  said,  "  This  is  done  against 
)ny  will;"  and  that  the  witness  had  since  said  to  Mrs.  Blythe 
fvnd  others  that  he  never  would  take  another  acknowledgment 
under,  similar  circumstances,  from  a  woman  so  much  discom- 
jposed  as  Mrs.  Blythe  was;  so  painful  to  his  feelings  was  the 
ilistress  she  manifested  at  the  time. 

N.  Grayson,  esq.,  who  testified  ta  such  want  of  free  will  and 
•(onsent  on  the  part  of  Mrs.  Blythe,  was  the  justice  of  the  peace 
who  gave  the  certificate  of  her  acknowledgment  on  the  mortgage 
:vn  all  the  form  required  by  the  law,  and  which,  it  is  contended. 
Is  of  such  solemnity,  and  of  so  high  a  character  in  legal  estima- 
tion, that  it  was  not  to  be  assailed  by  the  evidence  offered  and 
received.  It  appears  that  the  justice,  on  subsequent  reflection, 
felt  not  a  little  compunction  of  conscience  in  allowing  himself 
to  have  been  instrumental,  as  the  organ  of  the  law,  to  take  and 
certify  to  such  an  acknowledgment  by  this  disb^ssed,  opposing. 
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and  defenseless  wife.  For  we  haye  him  dedaring  **  that  he 
never  would  take  another  acknowledgment  under  similar  ciroum- 
stances/'  Well  might  he  regret  that  on  that  occasion,  as  a  pub- 
lic magistrate,  he  did  not  take  an  independent  stand  on  the  side 
of  the  law  and  of  the  oppressed  wife. 

Was  not  the  certificate  of  the  justice  to  the  acknowledgment 
of  Mrs^  Blythe  on  the  mortgage  exhibited,  in  yiew  of  the  facts 
disclosed,  if  believed,  an  imposition  and  fraud  on  her? 

Can  it  be  that  the  law  interposes  any  rule  or  obstacle  to  pre- 
vent the  admission  of  the  evidence  offered  and  received  by  the 
court  below?  Here  is  a  wife  decidedly  refusing  to  execute  the 
mortgage  in  the  presence  of  the  justice  and  S.  Louden,  the 
mortgagee,  and  flies  from  the  sitting-room  to  her  chamber  and 
bed,  to  seek  solace  in  tears,  having  no  friend  to  protect  her. 
Li  delicate  health,  she  lies  on  her  bed  and  continues  to  weep 
throughout  the  afternoon,  where,  in  the  midst  of  her  tears,  she 
is  annoyed  by  a  husband's  influence,  and  with  the  threat,  if  she 
did  not  sign,  he  would  not  remain  on  the  property— thus 
threatening  to  desert  her.  It  is  said,  *'A  broken  spirit,  who  can 
bear?  "  Here  were  the  spirit  and  feelings  of  a  wife  crushed  by 
the  nnkindness  of  her  husband.  There  were  in  the  circum* 
stances  of  this  case  facts  proper  for  the  consideration  of  the 
jury,  as  evidence  of  imposition,  undue  influence,  and  fraud. 

From  the  facts  in  evidence  we  can  not  suppose  S.  Louden, 
the  plaintiff,  ignorant  of  the  circumvention  and  cruelty  by 
which  this  wife  was  to  be  deprived  of  her  remaining  real  estate, 
which  she  clung  to  as  the  home  and  shelter  of  her  declining 
years.  He  was  in  the  sitting-room  about  mid-day  when  she  re- 
fused to  execute  the  mortgage.  Why  was  an  afternoon  required 
for  the  work,  and  a  succession  of  visits  by  the  husband  and 
others  to  her  weeping  chamber,  if  all  was  right  and  voluntaiy  ? 
He  saw  and  heard  enough,  if  believed  by  the  jury,  to  put  him 
on  the  inquiry,  and  make  him  ascertain  for  himself  whether  she 
was  executing  this  mortgage  ''  of  her  own  free  will  and  accord.'' 

We  are  willing  to  believe  that  Mr.  Ezra  Blythe  may,  like 
many  embarrassed  men,  have  underrated  his  indebtedness,  and 
did  in  sincerity  suppose  that  he  would  be  able  to  extricate  him- 
self and  lift  the  mortgage.  His  wife,  with  more  sagacity,  had 
no  such  expectations,  in  which  she  was  right. 

Not  to  have  admitted  the  evidence  offered  would  have  been  to 
place  the  certificate  of  a  justice  of  the  peace  in  such  a  case  be- 
yond inquiry,  and  above  the  most  solemn  records;  left  wives  as 
to  their  real  estate  in  the  power  of  their  husbands  and  any  jus* 
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tice  of  the  peace  they  might  select,  and  been  a  reflection  on  the 
administration  of  justice. 

It  is  the  opinion  of  this  court  that  there  was  no  error  by  the 
court  below  in  admitting  the  evidence  excepted  to  and  assigned 
for  error. 

The  errors  assigned  to  the  deposition  taken  on  commission 
ar9  not  sustained.  The  charge  of  the  court  to  the  jury,  if  de- 
livered, has  not  been  brought  up  with  the  record. 

Judgment  of  court  of  common  pleas  affirmed. 

Bbll,  J.,  dissented,  for  reasons  assigned  in  his  opinion  filed. 


AcKNowLXDOMENTS  07  Mabkixd  WoMAif,  Oekebally:  See  note  to  Living* 
ston  T.  KeUdUf  41  Am.  Dec.  168,  where  the  subject  is  discussed  at  length. 

Pabol  Evidencb  to  Affect  Certificate  of  Acknowledgment  of  mar- 
ried woman  is  not  admissible,  except  in  cases  of  fraud  or  imposition:  t/ami- 
«m  V.  Jamison,  31  Am.  Dec.  536;  WcU8on*8  Lexaee  v.  Bailey,  2  Id.  462;  Smith 
V.  Ward,  1  Id.  80,  note  81,  where  this  subject  is  discussed.  But  in  cases  of 
fraud,  imposition,  or  duress,  parol  evidence  has  been  freely  admitted  to 
overthrow  such  certificate:  Michener  v.  Cavender,  33  Fa.  St.  337;  McCandlesi 
V.  Enyle,  51  Id.  313. 

The  PSiNdPAL  case  is  cited  in  Oalway  v.  Black,  1  Phila.  494,  as  a  case 
incidentally  recognizing  the  right  of  a  married  woman  to  mortgage  her  real 
estate  for  her  husband's  debts.  It  is  also  approved  in  Loziden  v.  Blythe,  27 
Pa.  St.  22,  which  was  another  ejectment  for  the  same  land,  and  a  case  arii^ 
ing  onder  the  same  mortgage. 


Babbeb  v.  Ghandleb. 

[17  PSNITBTLVAVIA  STATX,  48.] 

Bat  of  Issuing  Summons  as  Well  as  Dat  of  Return  is  to  be  counted 

in  ascertaining  the  return  day  thereof. 
Pabty  ftTAT  Apfeab  bt  Aoent  before  Justice  of  Peace,  who  is  the'judge 

of  the  agent's  authority,  there  being  no  particular  form  of  law  constituting 

such  agency. 
Judgment  of  Justice  is  Prima  Facie  Evidence  that  Agent  Appsarino 

FOR  Partt  had  authority  so  to  do. 
Defendant  may  Confess  Judgment  bt  Agent  before  Justice  of  Peags 

on  the  day  before  the  summons  ia  lej^Iy  returnable. 
Justice  mat  Give  Judgment  before  Keturn  Dat  of  his  Progisb  it 

parties  voluntarily  appear  and  proceed  to  a  hearing. 
Rbmedt  against  Erroneous  Judgment  of  Justice  of  Peace  is  to  ha>d 

it  reviewed  directly  by  the  justice  or  by  application  to  the  court  to  bet 

it  aside. 
Defendant  in  Scire  Facias  on  Erroneous  Judgment  can  not  take  ad- 
vantage of  such  error  by  plea  of  nul  tie!  record  to  the  scire  fadaM, 

Sgibb  facias  issued  from  the  common  pleas  on  a  transcript 
of  a  judgment  of  a  justice  of  the  peace.     Defendant  pleads  nvX 
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iid  record  and  has  judgment  in  his  (avor.    Plaintiff  thezeupon 
files  a  writ  of  error.     The  opinion  states  the  case. 

By  Court,  Chambsbs,  J.     There  is  presented  in  this  case  to 
the  court  for  review  only  the  issue  formed  in  the  court  below 
in  a  scire  facias  to  revive  a  judgment  of  the  plaintiff  against  the 
defendant  in  the  same  court,  to  which,  with  other  pleas,  was 
pleaded  niU  iid  record^  on  which  judgment  was  entered  for 
defendant,  and  which  is  now  assigned  for  error.     The  judgment 
of  the  plaintiff  against  the  defendant,  as  described  in  the  scire 
facias  from  the  same  court's  record,  was  exhibited.    This  judg- 
anent  in  the  court  of  common  pleas  was  entered  by  transcript 
Irom  the  docket  of  Samuel  Davidson,  justice  of  the  peace  of 
Bradford  county.     Being  filed  in  pursuance  of  the  act  of  assem- 
'bly,  it  was  as  a  judgment,  a  lien  on  the  real  estate  of  the  defend- 
ant, and  by  intendment  of  law  was,  from  the  time  of  the  entry,  a 
judgment  of  the  court  of  common  pleas  for  the  purpose  of  ob- 
taining satisfaction  out  of  the  real  estate  of  defendant,  if  necessary. 
There  being  a  judgment  in  conformity  to  the  allegation  in  the 
ivrit,  why  was  not  the  judgment  in  affirmance  of  it?    It  is  al- 
leged that  the  judgment  before  the  justice  was  void,  because  it 
was  confessed  by  the  agent  of  the  defendant  on  the  day  before 
the  summons  was  legally  returnable.     The  summons  was  issued 
on  the  tenth,  and  was  returnable  on  the  fourteenth  of  May,  on 
which  last  day  the  parties  appeared;  note  of  defendant  was  given 
in  evidence  and  judgment  confessed  by  the  agent  of  the  defend- 
ant for  the  amount,  and  on  the  day  following  the  transcript  is 
#Ued  as  recited.    By  the  act  of  assembly  directing  the  institution 
of  suit  before  a  justice  by  summons,  the  same  is  to  be  returnable 
in  net  less  than  five  days  from  the  date;  as  the  computation  of 
the  time,  by  the  weight  of  authority,  is  to  be  made  from  an  act 
done,  viz.,  the  issuing  of  the  summons,  the  day  of  issuing  as 
^ell  as  of  return  is  to  be  counted:  Rex  v.  Adderley,  Doug.  464; 
CasOe  V.  BurdiU,  3  T.  B.  623;  GlassingUm  v.  Rawlins,  3  East, 
407;  BurraUY.  Du BUns,  2  Dall.  229;  LancY.  Shreiner,  1  Bin.  292; 
Fearpoint  v.  Oraham,  4  Wash.  232;  Arnold  v.  United  States,  9 
Cranch,  104;  Hampton  y.  EremeUer,  2  Brown  (Pa.),  18.    A  more 
liberal  construction  has  been  allowed  in  excluding  the  day  in  the 
«ase  of  an  appeal  from  an  award:  Sims  v.  Hampton,  1  Serg.  &  B. 
412;  also  in  computing  the  time  of  an  appeal  from  a  decision  of  the 
<iommon  pleas,  in  GoswHer^s  Estate,  3  Pen.  &  W.  200.     The  time 
required  was  given  when  the  defendant  appeared  by  agent  who 
<K>nfe8sed  the  judgment.    A  party  before  a  justice  is  allowed  to 
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appear  by  an  agent.  There  is  no  form  of  law  constituting  such 
agency.  The  justice  is  the  judge  of  the  authority;  and  after  the 
judgment  of  ihe  justice,  it  is  to  be  taken  prima  facie  that  the 
agent  had  authority  to  represent  the  principal.  If  the  notice  givpn 
1>y  the  summons  had  been  one  day  short  of  the  time  required  by 
the  law,  it  clearly  might  have  been  waived  by  the  defeodant, 
who  was  competent  to  appear  at  the  justice's  office  and  confess 
judgment,  and  we  see  no  good  reason  why  his  constituted  and 
accredited  agent  should  not  be  allowed  to  do  the  same  to  avoid 
costs  or  further  litigation.  A  justice  may  give  judgment  before 
the  return  day  of  his  process,  if  the  parties  voluntarily  appear 
and  proceed  to  a  hearing:  Buckmyery.  Ihiba,  5  Binn.  29.  If  the 
judgment  before  the  justice  was  improperly  obtained  and  was 
irregular  and  voidable,  the  defendant's  remedy  was  to  have  had 
it  reviewed  directly  by  the  justice,  or  by  application  to  the  court 
to  set  it  aside.  This  is  not  to  be  done  in  a  proceeding  by  scire 
faciaa,  founded  on  it  as  a  subsisting  judgment,  which  the  record 
of  the  court  proves  it  to  be.  The  judgment  of  the  court  below  on 
the  issue  of  nul  tiel  record  is  reversed,  and  on  the  same,  judgment 
is  entered  for  the  plaintiff,  and  record  remanded  to  the  court 
below  for  further  prosecution. 

JUDOHXNT    07  JUSTIOK  OV    PSACB  BINDING    UNTIL   BSVSBSED:    See  Kcue 

▼.  Beatf  53  Am.  Deo.  573,  and  note  citing  prior  cases;  Witt  v.  Btusey,  61  Id. 
701,  and  note;  MUcIieU  v.  Bawley,  47  Id.  260;  Ludwick  v.  Fair,  Id.  333. 

In  Comfutino  Tims,  Day  or  Act  fbom  Which  Futubb  Timb  is  to  be 
ascertained  is  to  be  excluded.  In  Oromelin  v.  Brinkj  29  Pa.  St.  525,  the  aa- 
thority  of  the  principal  case  as  to  the  computation  of  time  was  iutpeached, 
and  the  rule  estsblished  that  the  first  day  should  be  excluded  and  the  last 
day  included  in  the  computation:  Cromelin  v.  Brink  was  followed,  and  the 
principal  case  noticed  as  a  case  which  revived  the  doctrine  origioaUy  prevail- 
ing in  Pennsylvania  and  which  was  overruled  by  this  case,  in  Thomtu  v.  Pre- 
fitittm  Loan  Association,  3  Phila.  425.  In  Week  v.  Hnll,  50  Am.  Deo.  249,  the 
first  day  was  excluded,  and  in  the  note  the  prior  cases  in  this  series  are  referred 
to;  see  also  Smith  v.  Caemdy,  48  Id.  420. 

JUBISDIOTION  OVER  SiTBJBCT-lCATTBB  CAN  NOT  SS  CONFK&BXD  BT  CON- 
SENT 07  Pabtibs  upon  justice  of  the  peace:  Spear  v.  Carter,  48  Am.  Deo.  688; 
PeopU  V.  Skinner,  54  Id.  432,  and  note  citing  prior  cases. 

BxvoBE  JusncB  or  Psaob  Pabtt  biat  Apfsar  bt  Aobnt.  The  piinoi- 
pal  case  is  aathority  to  this  efEsct,  in  Bandatt  v.  Wait,  48  Pa.  St.  129. 
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Pbiob  v.  Lewis. 

[17  PS]l]MTI.TA]nA  Statx,  61.] 

FoBM  ov  Action  in  Cabs  of  Fraudulent  MisssPRESENTATioNa  ow-Qoam^ 
ITT  of  article  sold  is  ex  delicto  to  recover  damages  for  the  tori. 

Pbopeb  Rkmbdt  for  Breach  of  Warranty  is  Action  ex  Contractu. 

Bbt-off  Nxcessarilt  Flows  vbom  Contract,  and  Injurt  Flowing  from 
Independent  Tort  can  not  be  averred  in  defalcation  of  a  demand 
founded  on  contract,  nor  as  a  snbstantive  defense,  commansarate  with  the 
injury  inflicted  on  the  defendant,  since  it  in  no  way  touches  the  consid- 
eration of  the  contract  sued  on. 

Tort  mat  be  Made  Available  as  Equitable  Defense,  Total  or  Pabp 
tial,  when  it  springs  from  the  same  transaction,  and  by  impeaching  the 
consideration  of  the  contract  sued  on,  meets  and  repels  the  plaintiff 'a 
allegations  in  whole  or  in  part. 

Pbconiart  Injury  Sustained  from  Fraudulent  Misrepresentations  a» 
to  Quality  of  Article  Sold  may  be  set  np  in  an  action  by  the  vendor 
on  a  promissory  note  given  for  the  purchase  price,  not  as  a  matter  of  set- 
off, but  as  an  equitable  defense  pro  tanto,  springing  from  failure  of  con* 
sideration. 

Debt  by  Lewis  against  Price  and  Lougher  on  one  of  two 
promissoiy  notes  given  by  the  defendants  to  the  plaintiff  in 
payment  for  a  canal-boat,  with  team  and  harness,  which  the 
defendants  had  purchased  of  the  plaintiff.  The  defendant  of- 
fered evidence  that  the  plaintiff  had  said  that  the  boat  was  a 
good  one,  and  well  worth  the  purchase  price;  whereas  the  boat 
was  rotten  in  her  timbers;  but  that  no  diligence  of  the  defendants 
could  have  discovered  it,  and  that  the  plaintiff  was  aware  of  the 
fact.  The  court  rejected  the  evidence  because  there  was  no 
warranty.     To  the  rejection  of  this  evidence  error  was  assigned. 

H.  Wright,  for  the  plaintiffs  in  error. 

H.  B.  Wright,  for  the  defendant  in  error. 

By  Court,  Bell,  J.  The  evidence  rejected  in  oonnectioik 
with  that  received  tended  to  show,  not  warranty  for  the  breach 
of  which  an  action  ex  contractu  would  be  the  proper  remedy, 
but  a  f radulent  misrepresentation  by  the  plaintiff  below  of  the 
quality  of  the  article  sold,  which  induced  the  purchase  at  the 
price  agreed  on.  For  such  a  wrong  the  form  of  action  would 
be  ex  delicto  to  recover  damages  for  the  tort  committed: 
Kimmel  v.  LichLy,  3  Teates,  262;  Jackson  v.  WetheriU,  7  Serg.  & 
R.  480;  McFarland  v.  Neumian,  9  Watts,  56  [34  Am,  Dec.  497]; 
and  the  question  presented  is,  whether  the  pecuniazy  injury 
thus  sustained  may  be  set  up  in  this  action,  not  as  matter  of 
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8ei-off  under  our  defalcation  act,  but  as  an  equitable  defense 
pro  tarUo,  springing  from  failure  of  consideration. 

The  tendency  of  modem  decisions,  particularly  in  this  state, 
has  been  to  avoid  circuity  of  action,  by  referring  every  subject 
connected  with  the  principal  matter  of  dispute  to  the  decision 
of  tixe  same  jury.  With  this  view,  the  early  construction  of 
our  statute  of  set-off  was  very  liberal  and  enlarged,  and  this 
has  been  followed  up  by  adjudications  very  much  extending  the 
circle  of  claims  and  demands,  recognized  as  constituting  legiti- 
mate defenses,  by  way  of  defalcation.  But  as  set-off  neces- 
sarily flows  from  contract,  it  was  at  an  early  day  settled  that 
an  injury  flowing  from  independent  tort  could  not  be  averred 
in  defalcation  of  a  demand  founded  on  contract,  nor  as  a 
substantive  defense,  commensurate  with  the  injury  inflicted  on 
the  defendant.  This  was  the  determination  in  KacJUein  v. 
Balston,  1  Yeates,  571,  and  Dunlop  v.  Speer,  3  Binn.  169;  in 
each  of  which  instances  the  defendant  proposed  a  distinct 
tortious  act  committed  by  the  plaintiff,  but  unconnected  with 
his  cause  of  action,  as  an  answer  to  it.  But  this  was  not 
permitted  because  it  was  neither  a  set-off  nor  an  answer  to  the 
plaintiff's  cause  of  action,  but  a  fact  in  its  nature,  quite  distinct 
from  it,  and  in  no  way  touching  the  consideration  of  the 
contract  sued  on.  The  defendant  was  therefore  turned  round 
to  the  action  ex  delicto.  The  same  question  arose  in  Gogel 
V.  Jacoby,  5  Serg.  &  B.  117  [9  Am.  Dec.  339],  where  an  inde- 
pendent misfeasance  was  set  up  as  an  answer  to  an  action  for 
goods  sold  and  delivered,  and  the  decision  was  to  the  same 
effect.  But  it  was  there  conceded  by  the  court,  that  a  defend- 
ant may  be  permitted  to  give  evidence  of  acts  of  non-feasance 
or  misfeasance,  by  the  plaintiff,  where  those  are  immediately 
connected  with  the  cause  of  action;  and  now,  by  a  series  of 
decisions,  it  is  settled  that  where  the  tort  complained  of 
springs  from  the  same  transaction,  and  by  impeaching  the 
consideration  of  the  contract  sued  on  meets  and  repels  the 
plaintiff's  allegations,  in  whole  or  in  part,  it  may  be  made  avail- 
able as  an  equitable  defense,  total  or  partial. 

The  usual  illustration  of  this  principle  is  afforded  by  the  action 
for  work  and  labor  by  a  carpenter  or  other  mechanic,  in  which 
it  has  ever  been  held  the  defendant  may,  in  aiiswer,  show  the 
work  badly  done  or  not,  according  to  the  contract  of  the  plaint- 
iff; for  the  action  and  defense  are  derived  from  the  same  trans- 
action, and  the  latter  goes  directly  to  the  consideration  of  the 
former.    In  Heck  v.  Shener,  4  Serg.  &  R.  249  [8  Am.  Dec.  700], 
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the  dooirine  was  fully  discussed  by  all  the  judges  then  compos- 
ing thid  court,  and  upon  the  soundest  reasoning,  it  was  ruled 
that  in  an  action  brought  by  a  housekeeper  to  recover  the  value 
of  her  services,  the  defendant  might,  as  a  defense,  show  her 
gross  misconduct  as  a  servant  in  the  appropriation  of  his  house- 
bold  goods,  under  circumstances  strongly  savoring  of  larceny. 
It  -was  truly  said,  that  as  the  claim  was  founded  in  alleged 
meritorious  service,  it  was  necessarily  open  to  the  defendant  to 
disprove  this  by  exhibiting  the  tortious  conduct  of  the  plaintiff, 
in  her  o£Sce  of  housekeeper,  as  partially  or  wholly  distinctive  of 
the  consideration  from  which  her  claim  sprung.  Nor  is  this 
species  of  defense  confined  to  actions  for  personal  services,  or 
where  the  demand  is  a  qtiantum  meruU,  under  an  implied  os- 
sumpsU.  In  Steigleman  v.  Jeffr%e»^  1  Id.  477  [7  Am.  Dec.  626], 
the  action  was  upon  a  promissoiy  note,  given  as  the  price  of 
certain  buhr-stones  which  the  plaintiff  had  averred  to  be  of  good 
quality.  On  the  trial  the  defendant  was  admitted  to  prove  by 
way  of  equitable  defense  that  the  stones  were  not  of  the  quality 
warranted.  To  the  objection  that  this  defense  sounded  in  un- 
liquidated damages,  and  consequently  came  within  the  principle 
ruled  in  Kachlein  v.  Balaton,  supra,  the  court  answered  that  the 
cause  of  action  which  the  defendant  wished  to  set  off  arose  from 
the  same  transaction  in  which  the  plaintiff  founded  his  action, 
and  the  character  of  the  damages  opposed  no  insuperable  ob- 
jection; for  if  the  stones  were  of  so  bad  a  quality  as  to  be 
wholly  useless,  no  part  of  the  sum  agreed  as  their  price  could 
be  recovered,  but  if  only  of  an  inferior  grade,  but  still  of  some 
value,  the  amount  of  the  verdict  would  be  determined  by  the 
price  they  would  bring  in  a  fair  market. 

Although  a  cursoiy  examination  of  this  case  might  induce  the 
belief  that  the  defense  was  received  as  matter  of  set-off,  a  closer 
scrutiny  will  show  it  proceeded  upon  the  broader  basis  of  equi- 
table defense  springing  from  fraudulent  misrepresentation  and 
consequent  failure  of  consideration;  and  it  is  accordingly  so 
classed  in  Heck  v.  Shener  and  Oogel  v.  Jacoby,  supra,  being 
there  cited  as  illustrative  of  the  doctrine  recognized  in  those 
cases.     So  regarded,  it  is  on  all  fours  with  the  present. 

But  perhaps  this  veiy  brief  and  imperfect  review  of  prior 
decisions  might  have  been  spared,  since  the  late  case  of  lAgfU  v. 
Stoever,  12  Serg.  &  B.  431,  is  in  point,  as  showing  that  the  defense 
offered  below  ought  to  have  been  referred  to  the  jury  for  deter- 
mination. In  an  action  upon  a  bond  given  in  purchase  of  a  mill 
and  the  appurtenant  water  power,  the  common  pleas  refused  to 
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permit  the  defendant  to  piOTe  a  fraudulent  concealment,  by  the 
vendor,  of  a  tort  committed  by  bim  on  a  neighbor,  by  the  undue 
raising  of  the  dam,  by  which  the  value  of  the  mill  was  much 
depreciated.  On  error  brought,  the  court  held  that  the  refusal 
involved  an  error,  because,  although  the  damages  suffered  by 
the  defendant,  being  unliquidated,  could  not  be  received  as  a 
set-off,  the  misconduct  of  the  plaintiff  in  the  willful  suppression 
of  a  material  fact  known  only  to  him  furnished  an  equitable 
defense,  showing  that  he  ought  not  to  be  permitted  to  recover 
the  whole  purchase  money.  And  it  was  added,  that  to  permit 
such  a  recovery,  and  leave  the  defendant  to  his  remedy  by  an 
action  for  fraudulent  concealment,  would  be  most  unjust;  that 
the  purchase  money  and  damages  arose  out  of  the  same  trans« 
action,  and  the  proper  time  for  inquiry  was  before  the  money 
was  taken  from  the  pocket  of  the  defendant.  It  might  be  too 
late  afterwards.  *The  remark  which  immediately  follows  is  not 
only  in  consonance  with  the  whole  course  of  our  previous  adju- 
dications, but  recommends  itself  by  the  equity  and  good  sense 
which  first  commended  it  to  our  adoption.  "  Certainly,"  says 
the  chief  justice,  "  the  plaintiff  has  no  right  to  complain  if  the 
whole  business  is  settled  at  once.  What  he  is  not  in  good  con- 
fidence entitled  to  receive,  he  should  not  be  permitted  to  re- 
cover." 

The  court  below  rejected  the  proffered  proof  in  this  case,  be- 
cause it  did  not  show  a  warranty.  But  we  have  seen  this  is 
unnecessary.  H  it  tended  to  estabUsh  an  injurious  fraud  per- 
petrated by  the  plaintiff  on  his  vendee,. in  a  point  where  the 
latter  was  not  in  a  position  to  judge  for  himself,  it  is  enough 
for  the  purpose  of  a  defense,  which  may  wholly  or  partially 
defeat  the  action,  as  the  boat  sold  may  turn  out  to  be  wholly 
worthless,  or  only  of  less  value  than  the  price  induced  by  the 
misrepresentation. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


AcnoN  lOB  Bbxach  or  Wabrantt. — In  Bartfiolomew  y,  BiuhneU,  60  Am, 
Deo*  338,  it  was  held  that  for  breach  of  wairanty  the  declaration  may  be 
either  in  tort  or  contract 

Fbaudulxkt  Mubsprssentations  are  Defense  in  Action  vor  Price 
OF  Goods  Sold:  See  McCorkle  v.  Doby,  47  Am.  Dec.  560,  and  casea  cited  in  the 
mote.  So  in  case  of  a  sale  of  land:  KirUamd  v.  LoU^  33  Id.  435.  ConverBioa 
of  a  pledge  may  be  set  up  by  pledgor  when  sued  by  the  pledgee  for  the  debt; 
and  the  debt  may  be  set  up  by  the  pledgee  when  sued  for  the  conversion: 
Steams  v.  Marsh,  47  Id.  248.  In  the  note  to  Barthoiomew  v.  Bwhnellf  50  Id. 
838b  the  cases  in  this  series  on  the  vendor's  liability  for  frand  when  there  is 
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DO  warranty  are  oolleoted.    And  to  Van  Epp$  ▼.  HcariBont  40  Id.  820^  is  ap- 
pended an  extendve  note  on  reoonpment  of  damages. 

Action  ov  Tobt  iob  F&aub:  See  Bartholomew  v.  Benilep,  45  Am.  Dee. 
606;  CariwrightY,  CarpenUr,  40  Id.  66,  60,  and  eases  cited  in  the  note.  See 
also  Gary  ▼.  HolaUing,  37  Id.  323. 


Speed  v.  May. 

(17  PamnzLTAnA  Btasb,  91.] 
IXTDLUNTABT  TrANSTEB   OF   MOTABLB  PbOPKBTT   AwmAti   by  P&OOm   AT 

HoMB  does  not  divest  the  title  in  prejudice  of  crediton  domiciled  at  the 
place  of  actual  sUu». 

VOLUKTABT  TrAKSFKB   07  MoYABLB  PbOFXBTT  BT  AOT  OV   OwNXB  dlTesU 

title  in  it  wherever  it  may  be. 

Lbqal  Situs  or  Pebsonaltt  Follows  Domigilx  or  Owneb. 

Law  of  Actual  Situs  of  Pxbsonaltt  Pbotects  Claims  of  Gbeditobs 
domiciled  there  only  against  transfer  by  operation  of  law. 

Voluntabt  Assignment  in  Onb  State  of  debt,  the  actual  sUus  of  which 
was  in  another  state,  vests  it  in  the  assignee  against  creditors  in  the  latter 
state. 

Pbxsumftion  is  that  Contbact  was  Intended  to  be  Pbrfobmbd  at  the 
place  where  it  was  made. 

Law  of  Contbact  is  Law  at  Place  of  its  Obioin  in  the  absence  of  evi- 
dence that  it  was  intended  to  be  performed  elsewhere. 

Lex  Loci  Contbactus  Detebminbs  Vauditt  of  Contbact. 

Lex  Fobi  Contbols  Rembdt  upon  Contbact. 

Oabe  stated.  Lewis  H.  Giese  and  James  H.  GKese,  partnera 
under  the  firm  name  of  Giese  &  Son,  and  domiciled  in  Balti- 
more, Maiyland,  ezeoated  an  assignment  for  the  benefit  of  their 
creditors  of  all  their  partnership  property  to  Joseph  J.  Speed 
as  trustee,  who  is  the  plaintiff.  Among  the  property  included 
in  the  assignment  was  a  promissory  note  made  bj  the  firm  of 
Boyer  &  Zimmerman,  resident  in  Pennsylyania,  and  indorsed 
to  Giese  &  Son.  Speed  brought  an  action  on  the  note,  and  re- 
covered judgment  for  the  amount  against  Boyer  &  IZimmerman. 
Thereafter  William  J.  May  and  Reuben  Elose,  the  defendants 
in  this  action,  and  lately  doing  business  under  the  firm  name  of 
May  &  Klose,  in  the  state  of  Pennsylvania,  issued  a  foreign 
attachment  from  the  common  pleas  of  Union  county,  Pennsyl- 
vania, against  Lewis  H.  Giese  and  James  H.  Giese,  lately  com- 
posing the  firm  of  Giese  &  Son,  and  gave  notice  to  Boyer  & 
Zimmerman  as  garnishees.  Under  a  fieri  facias  on  the  judg- 
ment recovered  by  Speed,  the  sheriff  collected  the  amount  of 
the  note  with  interest  and  costs,  and  held  it  ready  to  pay  it  over 
to  the  parties  entitled  to  it,  and  it  was  considered  by  the  par- 
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ties  the  same  as  if  paid  into  court.  The  assignment  was  never 
recorded  in  Pennsylvania,  and  contained  provisions  contrary  to 
the  requirements  of  the  Pennsylvania  statute  of  the  fourteenth 
of  June,  1836.  The  question  was  submitted,  whether  Speed  or 
May  &  Klose  were  entitled  to  the  proceeds  of  the  note  in  the 
sheriff's  hands.  Judgment  in  the  lower  court  was  given  for  the 
defendants,  and  the  plaintiff,  the  privilege  having  been  reserved, 
filed  his  writ  of  error. 

Slenker,  for  the  plaintiff  in  error. 

MerriU  and  Woods,  for  the  defendants  in  error. 

By  Oourt,  Gibson,  C.  J.  The  principles  of  this  case  were  dis« 
cussed  in  MUne  v.  3foreton,  6  Binn.  360  [6  Am.  Dec.  466];  in  Mul- 
liken  v.  Aughinbaugh,  1  Pen.  &  W.  117;  and  in  Lowry  v.  Hall^  2 
Watts  &  S.  131  [37  Am.  Dee.  495],  to  which  it  is  sufficient  to  refer 
for  them.  It  will  there  be  seen  that  an  involuntary  transfer  of 
movable  property  abroad  by  process  at  home  does  not  divest 
the  title  in  prejudice  of  creditors  domiciled  at  the  place  of  the 
actual  situs;  but  that  a  voluntary  transfer  by  the  act  of  the  owner 
divests  it  everywhere.  The  legal  situs  follows  the  domicile  of 
the  owner,  and  the  law  of  the  actual  situs  protects  the  claims 
of  domiciled  creditors  there  only  against  transfer  by  operation  of 
law.  It  is  by  a  rule  founded  on  this  distinction  that  letters  of 
administration  vest  no  title  to  property  abroad;  and  that  probate 
of  a  will  at  the  place  of  the  actual  situs  enables  the  executor  to 
recover  it,  the  will  being  a  testamentary  assignment  by  the  volun- 
tary act  of  the  testator.  Granting,  for  the  sake  of  argument, 
that  the  actual  sUus  of  the  debt  in  question  was  in  Pennsylvania, 
the  voluntary  assignment  of  it  in  Maryland,  by  the  owners  of  it, 
vested  it  in  the  trustees  there  against  their  creditors  here.  The 
assignment  was  as  operative  to  transfer  the  property  in  the  first 
instance  as  it  would  have  been  had  it  been  executed  by  a  citizen 
of  Pennsylvania.  It  is  argued,  however,  that  the  contract  of 
assignment  is  void  for  want  of  conformity  to  the  laws  of  our  own 
state.  /^The  legal  presumption  is,  that  it  was  intended  to  be 
performed  at  the  place  where  it  was  made;  and  as  there  is  nothing 
to  rebut  it,  the  law  of  the  contract  is  the  law  at  the  place  of  its 
origin.  In  AUstumse  v.  Bamsay,  6  Whart.  331  [37  Am.  Dec.  417],' 
a  promise  made  in  New  Jersey  to  pay  the  debt  of  another  was 
held  by  this  court  to  be  void  by  the  statute  of  frauds  of  that  state, 
though  the  particular  section  was  not  in  force  in  our  own.  It 
is  not  to  be  doubted  that  this  assignment  was  in  its  origin  and 
purpose  a  Maiyland  contract.    It  was  sealed  there,  and  the 
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tmsta  created  by  it  were  to  be  executed  there.  The  lex  loci 
contractus  determines  the  Taliditj  of  the  contract;  the  lex  fori 
controls  the  remedy.  Tinie  it  was  said  in  Lowry  t.  Edit,  2 
Watts  &,  S.  132  [37  Am.  Dec.  495],  that  tlie  law  of  the  actoal 
3iiiL8  not  only  protects  the  ownership  of  movable  property,  but 
prescribes  the  mode  of  its  transfer;  but  that  was  predicated  of 
the  distinction  between  transfer  by  act  of  the  parly  and  transfer 
by  act  of  the  law.  In  other  respects,  the  law  of  the  sUtia  regu- 
lates the  transfer  of  real  property  alone.  There  is  nothing  in 
the  case  stated,  therefore,  to  bar  a  recovery. 
Judgment  below  reversed  and  judgment  here  for  the  plaintiff. 

Law  ov  Plaob  weebb  Cohtbact  is  Made  ob  a  to  be  Pebvobmbd  ib  th« 
law  of  the  contract:  May  ▼.  Breed,  64  Am.  Deo.  700,  and  note  dting  prior 
cases:  Smith  t.  Blatel^ard,  62  Id.  604,  and  note. 

VoLnNTART  Assignment  Valid  at  Domicile  ov  Ownbb  Passes  Per- 
sonal Pbopebtt  in  Another  State:  Btchardeon  ▼.  LeaviU,  46  Am.  Dec.  90» 
and  note  citing  prior  cases.  The  principal  case  is  cited  to  this  point  in  Law 
y.  Mills,  18  Pa.  St.  186;  Dehon  v.  Foster,  4  Allen,  664.  Previous  to  the  act 
of  1866  of  Pennsylvania,  allowing  the  recording  in  that  state  of  assignments 
in  another  state,  assignments  out  of  the  state  of  personal  property  within  the 
state  were  sustained  on  general  common-law  principles.  But  after  this  act, 
it  became  necessary  to  record  the  assignment,  or  it  would  not  pass  title  against 
bona  Jide  creditors  or  lienors  without  notice:  Evans  v.  Dunhelberger,  3  Grant 
Cas.  134;  PhUson  v.  Barnes,  60  Pa.  St.  234,  both  citing  the  principal  case  in 
support  of  the  first  proposition. 

Situs  ov  Personalty  is  Domicile  of  Owner:  Succession  ^f  Alice  Pack' 
wood,  41  Am.  Dec.  341. 

Lex  Fori  Governs  Remedy  ufon  Contract:  Jordan  v.  ThoimUm,  44 
Am.  Dec.  640,  citing  prior  cases  in  the  note. 

DisoHAROE  UNDER  BANKRUPT  OR  INSOLVENCY  Lawe  of  foreign  State  or 
country  does  not  bar  an  action  on  a  claim,  the  locus  of  which  is  another  state 
or  country:  See  May  v.  Breed,  64  Am.  Dec.  700;  lUley  v.  Merriam,  Id.  721, 
and  oases  cited  in  the  notes. 


DiNEET  V.  The  Gommonweai/ch. 

[17  PsmnTLTAinA  SzAxa,  196.] 
RXOBT  NOT  TO  BE  PUT  IN  JEOPARDY  SECOND  TiME  VOB  SaMB  CaUBB  is  SS 

sacred  as  the  right  of  trial  by  jury,  and  is  guarded  with  as  much  care  by 

the  common  law  and  the  constitution. 
Pbior  Acquittal  will  be  Complete  Protection  against  Subsequent 

Prosecution  for  the  same  offense,  provided  the  first  indictment  was  such 

that  the  defendant  could  have  been  lawfully  found  guilty  and  sentenced 

on  it. 
Pbxor  Acquittal  is  Bar  to  Subsequent  Pbosecution  vor  Samb  Qtiehsb 

under  a  different  name,  if  defendant  might  have  been  found  gnUty  and 

sentenced  on  the  latter  charge  under  the  prior  indictment. 
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Pabtt  mat  bb  Cohtictbd  of  Less  Offense  Included  i  7  Gbbateb  Offense 
charged  in  the  indictment,  and  may  be  acquitted  of  the  latter. 

Ck>NncnoN  of  Misdemeanor  can  not  be  had  under  Indictment  fob 
Felony,  and  therefore  acquittal  of  a  felony  is  no  bar  to  another  indiot> 
ment  for  the  same  act,  charging  it  as  a  misdemeanor. 

Fornication  is  Essential  Fact  Constitutino  Crimes  arising  out  of  illicit 
carnal  connection,  and  is  included  within  them. 

Defendant  mat  be  Found  Guiltt  of  Fornication  on  Indictment  |os 
Seduction. 

Acquittal  on  Indictment  for  Seduction  is  Good  Plea  in  Bar  of  subse- 
quent indictment  charging  the  same  offense  as  fornication  and  bastardy. 

iNDionfEirr  for  fornication  and  bastardy  against  Charles  Din- 
key, the  plaintiff  in  error.    The  opinion  states  the  case. 

A.  H.  Reeder  and  W.  A,  Porter,  for  the  plaintiff  in  error. 

0,  H,  Wheeler,  for  the  defendant  in  error. 

By  Court,  Blags,  C.  J.  The  plaintiff  in  error,  being  indicted 
for  fornication  and  bastardy,  pleaded  aiUrefois  acqy/U,  setting 
forth  in  his  plea  an  indictment  for  seduction,  together  with  the 
record  of  his  trial,  and  a  verdict  of  not  guiliy.  To  this  plea 
the  district  attorney  demurred,  and  the  court  gave  judgment, 
quod  respondeat  ouster  against  the  defendant,  who  was  after- 
wards tried  on  the  plea  of  not  guilty,  and  convicted.  The  case 
comes  before  us  on  the  single  question  whether  the  acquittal  on 
the  first  indictment  was  a  bar  to  the  second. 

No  man  who  has  been  guilty  of  a  crime  against  society  should 
be  suffered  to  escape  on  a  mere  technical  defense,  not  founded 
in  any  principle  of  natural  justice  or  rule  of  public  policy.  But 
it  is  also  true,  that  where  a  man  has  once  been  fairly  tried  there 
ought  to  be  an  end  of  the  accusation  forever.  The  right  not  to 
be  put  in  jeopardy  a  second  time  for  the  same  cause  is  as  sacred 
as  the  right  of  trial  by  jury,  and  is  guarded  with  as  much  care 
by  the  common  law  and  by  the  constitution. 

Where  a  party  is  accused  of  a  crime  and  acquitted  by  the  ver- 
dict of  a  juiy,  such  acquittal  will  be  a  complete  protection 
against  any  subsequent  prosecution  for  the  same  offense,  pro- 
vided the  first  indictment  was  such  that  he  could  have  been  law- 
fully found  guilty  and  sentenced  on  it.  This  well-settled  rule, 
while  it  shields  the  citizen  against  the  peril  of  repeated  prosecu- 
tions, is  broad  enough  for  all  the  purposes  of  public  justice. 

If,  therefore,  the  present  plaintiff  in  error  might  have  been 
convicted  of  and  punished  for  fornication  on  the  indictment  for 
seduction,  that  record  ought  to  have  been  held  to  be  a  good  de- 
fense to  the  indictment  for  fornication.    If  there  was  no  l^gal 
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impediment  to  his  conviction  of  fornication  on  the  first  indict- 
ment, the  conclusive  presumption  is  that  he  was  acquitted  on 
the  pure  justice  of  his  case;  and  we  are  not  at  liberty  to  ascril>e 
the  verdict  of  not  guilty  to  any  cause  except  the  belief  of  the 
jury  that  he  was  innocent  of  fornication,  as  well  as  of  all  other 
offenses  then  charged  against  him. 

The  general  rule  is,  that  where  an  indictment  charges  an  of- 
fense which  includes  within  it  another  and  less  offense,  the  party 
may  be  convicted  of  the  latter,  if  he  is  guilty;  and  acquitted  of 
the  former,  if  the  evidence  makes  it  proper.  For  instance,  on 
an  indictment  for  murder,  there  being  no  sufficient  proof  of 
malice,  the  jury  may  find  a  verdict  for  manslaughter.  A  person 
charged  with  burglary  and  stealing  may  be  convicted  of  larceny 
if  the  proof  fail  of  the  breaking  and  entering.  In  Shouse  v.  The 
CommonweaUhy  5  Pa.  St.  83,  it  was  held  that  the  defendants,  in- 
dicted for  a  riotous  assault  and  battery,  might  be  convicted  of 
9  assault  and  battery  only.  This  court  then  declared  it  to  be 
enough  to  prove  so  much  of  the  indictment  as  shows  that  the 
defendant  has  committed  a  substantive  offense  therein  charged. 
It  would  be  easy  to  multiply  cases  to  this  effect  if  it  were  neces- 
sary. It  is  proper,  however,  to  add,  that  on  an  indictment  for  a 
felony  there  can  not  be  a  conviction  for  a  minor  offense  included 
within  it,  if  such  minor  offense  be  a  misdemeanor.  And  this  is 
the  foundation  of  the  rule  that  an  acquittal  of  a  felony  is  no  bar 
to  another  indictment  for  the  same  act,  charging  it  as  a  misde- 
meanor, and  vice  versa. 

Illicit  carnal  connection  is  called  by  different  names,  accord- 
ing to  the  circimistances  which  attend  it.  Unaccompanied  with 
any  facts  which  tend  to  aggravate  it,  it  is  simple  fornication. 
When  it  causes  the  birth  of  an  illegitimate  child,  it  is  fornica- 
tion and  bastardy.  When  the  man  who  commits  it  is  married, 
it  is  adultery.  When  the  parties  by  whom  it  is  dond  are  re- 
lated to  one  another  within  certain  degrees  of  consanguinity  or 
affinity,  it  becomes  incest.  Where  it  is  preceded  by  fraudulent 
acts  (including  a  promise  of  marriage)  to  gain  the  consent  of 
the  female,  who  is  under  twenty-one  years  of  age  and  of  good 
repute,  it  assumes  another  imme,  and  by  the  statute  of  1843  is 
called  seduction.  But  the  body  of  all  these  offenses  is  the  illicit 
connection.  In  each  case  the  essential  fact  which  constitutes 
the  crime  is  fornication. 

We  can  not  doubt  that  on  an  indictment  for  any  offense  be- 
low the  grade  of  felony,  which  includes  illicit  connection,  and 
of  which  that  illicit  connection  forms  an  essential  part,  the 
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defondant  may  be  foand  guilty  of  fornication.  If  the  prosecu- 
tion is  unable  to  show  the  maiiiage  of  the  defendant  on  a  trial 
for  adultery,  he  may  be  conyicted  of  fornication;  and  of  that 
opinion  was  the  whole  court  in  the  case  of  Bespublioa  t.  Boberta, 
1  YeateSy  6.  It  is  every  day's  practice  to  convict  of  fornication 
alone,  on  indictments  for  fornication  and  bastardy,  where  there 
is  reason  to  believe  that  the  defendant,  though  guiliy  of  the 
criminal  intercourse,  was  not  the  father  of  the  child.  If  the 
relationship  should  happen  not  to  be  made  out  on  an  indict- 
ment for  incest,  no  court  would  hesitate  to  direct  a  verdict  for 
simple  fornication. 

There  is  no  reason  why  the  same  rule  should  not  prevail  in  a 
case  of  seduction.  Fornication  is  included  in  that  offense  as 
certainly  as  it  is  in  adultezy  or  incest.  It  is  as  clearly  implied 
by  the  word  ''  seduce,"  as  it  is  by  any  word  employed  in  an  indict- 
ment for  adultery.  Seduction,  as  used  in  an  indictment,  does 
not  mean  an  enticement  to  any  other  sin  than  a  surrender  of 
chastily.  No  woman  is  seduced,  within  the  meaning  of  the 
statute,  until  fornication  has  been  committed  on  her  body. 
Again,  the  illicit  connection  averred  in  the  indictment  means 
fornication,  and  can  not  by  any  amount  of  perverseness  be 
supposed  to  mean  anything  else.  But  this  is  not  all.  The 
indictment  recited  in  this  plea  charges  that  the  defendant  did 
debauch,  deflour,  and  carnally  know  the  prosecutrix.  This 
surely  puts  it  past  the  power  of  doubt,  if  the  plainest  words  in 
the  English  language  can  do  so. 

Fornication  then  was  a  substantive  offense  charged  against 
the  plaintiff  in  error,  in  the  indictment  for  seduction.  He 
might  have  been  convicted  of  the  former  offense,  on  the  indict- 
ment for  the  latter.  He  was  therefore  tried  for  fornication  on 
the  first  indictment;  and  if  the  judgment  pronounced  against 
him  on  the  second  be  permitted  to  stand,  he  must  suffer  for  an 
offense  of  which  there  is  conclusive  evidence  that  he  was 
acquitted  before;  and  is  twice  put  in  jeopardy  for  a  cause 
which  the  commonwealth,  by  the  demurrer,  admits  to  be  the 
same. 

The  judgment  of  the  court  of  quarter  sessions  is  therefore  to 
be  reversed.  The  defendant  is  discharged  and  permitted  to  go 
without  day. 

Oncb  in  Jbopabdt,  What  Constitdtxs  Valid  Plba  ov. — Fonner  oonvio- 

tion  ia  not  available  as  a  plea  in  bar  when  set  aside  by  the  appeUate  court: 

Suldiffe  V.  State,  51  Am.  Deo.  450,  and  see  the  caBes  collected  in  the  note. 

An  acquittal  upon  an  insufficient  indictment  is  no  defenae:  State  ▼.  JUnjff  93 

Am.  Dia  Vox.  LV— 89 
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Id.  90,  and  cases  cited  in  the  note.  But  a  legal  acqnittal  by  verdict,  whether 
followed  by  judgment  or  not,  is  necessary:  State  v.  Homaby,  41  Id.  314; 
MourU  ▼.  SUUe,  45  Id.  642;  SteUe  ▼.  Hand,  42  Id.  689;  Commonwealth  v.  JLoiul, 
37  Id.  139. 

Under  Indictment  Chaboino  Offense  Which  Includes  Less  Ofvsn'se, 
defendant  may  be  convicted  of  the  latter.  The  principal  case  is  cited  to  thi» 
effect  in  CommonweaUh  v.  MiUer,  4  Phila.  214;  Commonwealth  ▼.  Toland,  11 
Id.  435. 

AcgmiTAL  UNDEB  Indictment  fok  Seduction  is  Bab  to  Subsequent 
Indictment  for  fornication  and  bastardy  founded  on  same  act.  The  principal 
case  is  cited  to  this  effect  in  Nicholson  t.  CommonweaUh^  91  Pa.  St  392.  Jik 
State  y.  Laah^  32  Am.  Deo.  397,  it  is  held  that  on  an  indictment  for  adultery 
a  defendant  can  not  be  found  guilty  of  fornication.  And  in  Alabama  neither 
a  conviction  nor  pardon  for  a  particular  offense  can  operate  |ui  a  bar  of  any 
other  distinct  offense:  Hawkins  v.  State,  27  Id.  641. 


Smith  v.  The  Columbia  Insubanoe  Gompant. 

[17  PSHNBTLTAlOl  STATB,  253.] 

Special  Intebest  of  Moetoaoee  is  Insurable  either  generally,  when  he 
insures  as  entire  owner,  or  specially,  when  the  nature  of  his  interest  is 
specified  in  a  memorandum;  but  in  either  case  he  recovers  only  to  the 
extent  of  his  interest. 

GxNEBAL  AND  SPECIAL  OwNSB  MAT  Each  Insube  Sepabatelt  and  recoTsr 
separately  pro  interesae  euo, 

Mobtgaoee  Insubino  Special  Interest  must  Disclose  Fact  that  he  holds 
prior  mortgages  on  the  property,  for  by  insuring  a  limited  interest,  with- 
out  disclosing  facts  which  might  affect  its  apparent  solidity,  he  indnoep 
the  company  to  take  a  risk  on  terms  which  would  otherwise  have  been 
declined. 

Imsubeb  is  Entitled  to  Benefit  of  Evebt  Material  Fact  within  the 
exclusive  knowledge  of  the  applicant,  whether  the  latter  believe  those 
facts  to  be  material  or  not,  or  whether  they  are  undisclosed  by  accident 
or  design. 

IVSUBEBS  of  MoBTOAOEE's  SPECIAL  InTEBEST  ABE  NOT  BoUND  TO  InQUIBB 

as  to  the  existence  of  prior  incumbrances  on  the  property  from  the  mere 
fact  that  the  mortgage  included  land  which  could  not  be  consumed.  This 
is  not  a  suspicious  circumstance,  for  the  ground  might  be  insufficient  to 
secure  the  mortgage,  and  thus  render  insurance  on  the  consumable  prop- 
erty mortgaged  advisable. 

Covenant  on  a  policy  of  insurance  against  fire.  The  plaintiff, 
James  Smith,  held  a  mortgage  for  four  thousand  dollars  upon 
realty,  composed  of  a  manufactory,  fixtures,  and  the  lot  of  land 
upon  which  it  stood.  He  had  also  two  prior  mortgages  upon 
the  same  property  and  one  upon  personalty.  He  took  out  a 
policy  to  the  amount  of  four  thousand  dollars  with  the  defend- 
ants, stating  in  his  order  for  insurance  that  it  was  for  the  purpose 
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of  covering  a  mortgage  for  that  amount  on  the  buildings  and  fix* 
tures  mentioned,  and  including  the  lot.  The  company  made  no 
inquiry  concerning  other  mortgages  or  incumbrances.  The  value 
of  the  property  destroyed,  "which  was  covered  by  the  policy,  was 
estimated  at  more  than  four  thousand  dollars.  But  the  land  on 
which  the  factory  stood  was  estimated  as  worth  five  thousand 
dollars.  The  company  offered  to  pay  whatever  it  was  liable  f or, 
on  condition  that  Smith  should  surrender  to  it  all  his  interest 
in  the  property  saved  from  the  fire  and  the  two  prior  mortgages 
on  the  same  property.  This  the  plaintiff  refused,  and  brought 
this  action.  The  agent  of  the  defendants  who  negotiated  the 
insurance  testified  that  no  information  was  given  as  to  the  prior 
incumbrances  on  the  property,  and  that  had  he  known  of  them 
he  would  not  have  taken  the  risk  at  the  rate  contracted  for. 
The  court  instructed  the  jury  that  plaintiff  was  entitled  to  a 
verdict.  The  case  was  tried  at  nisi  priuSy  and  at  the  request  of 
the  defendants  was  certified  to  the  supreme  court. 

D.  W,  G.  Morris  and  McMurtrie,  for  the  appellants. 

Ibdd,  for  the  appellee. 

By  Court,  Oibsok,  J.  The  interest  of  a  mortgagee  is  a  spe* 
cial  but  an  insurable  one,  and  it  may  at  his  option  be  insured 
generally  or  specially:  generally,  when  he  says  nothing  about 
his  mortgage,  and  insures  as  the  entire  owner;  and  specially ». 
when  the  nature  of  his  interest  is  specified  in  a  memorandum.. 
By  the  first  he  pays  a  premium  proportional  to  the  risk  of  thai 
absolute  ownership;  by  the  second,  a  premium  proportional  to 
the  risk  of  a  less  and  derivative  ownership.  In  the  one  case  and 
in  the  other  the  subject  of  the  insurance  is  apparently  the  corpus 
of  the  thing  insured,  but  actually  the  interest  of  the  party  assured 
in  it.  If  the  absolute  owner  be  insured,  he  recovers  the  full 
value  of  the  thing  lost,  because  his  interest  in  it  is  commensu- 
rate  with  its  value;  if  the  owner  of  a  limited  interest  in  it  is  in- 
sured, he  recovers  only  to  the  extent  of  his  interest.  Each  may 
insure  separately  and  recover  separately  pro  interesse  suo,  A 
policy  of  insurance  has  been  from  the  beginning  a  rude  and  in- 
digested instrument,  whose  legal  effect,  molded  by  usage  and 
judicial  decision,  is  different  from  a  strict  interpretation  of  it. 
As  the  words  of  an  execution  are  frequently  controlled  with  us 
by  an  indorsement,  so  are  the  words  of  a  policy  frequently  con- 
trolled by  a  memorandum.  Notwithstanding  the  form  of  the 
contract,  therefore,  a  mortgagee  insures,  whether  generally  or 
specially,  not  the  ultimate  safety  of  the  whole  of  the  property. 
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but  only  so  much  of  it  as  maj  be  enough  to  satisfy  his  mort- 
Cpage.  It  is  not  the  specific  property  that  is  insured,  but  its 
eapacily  to  pay  the  mortgage  debt.  In  effect,  the  security  is 
insured. 

The  fallacy  of  the  argument  on  the  part  of  the  plaintiff  be- 
low is  in  assuming  that  the  words  in  the  policy,  '*  to  pay,  make 
;good,  and  satisfy  all  such  damages  or  loss  which  shall  or  may 
^happen  by  fire  to  the  property,"  bind  the  insurer  to  pay  in  every 
<ssLBa  to  the  extent  of  an  outside  price  for  which  it  might  be  sold, 
tinincumbered,  in  the  market.  What  is  the  property  insured? 
Not  the  thing  independent  of  ownership;  for  if  the  law  were 
otherwise,  a  policy  might  be,  to  some  extent,  a  wagering  one. 
The  beneficial  interest  in  it  is  insured,  and  only  to  the  value  of 
>it  can  the  owner  recover  for  a  loss  of  it,  because  the  contract  of 
^insurance  is  strictly  a  contract  of  indemnity.  No  one  would 
:pretend  that  the  mortgagee  of  a  house,  who  had  insured  it, 
*  could  recover  for  the  burning  of  a  few  shingles  in  the  roof  of 
~4t,  though  the  unimpaired  value  of  the  building  might  be  much 
i^freater  than  the  amount  of  the  mortgage.  Were  the  law  other- 
>Fise,  the  mortgagee  might  recover  from  the  insurer  the  value  of 
the  property  lost,  and  the  whole  of  his  mortgage  debt  from  the 
mortgagor  of  the  property  saved. 

In  reference  to  the  clear  value  of  the  property  insured,  there- 
fore, the  existence  of  incumbrances  is  always  material  to  the 
xisk.  Were  it  not,  the  holder  of  a  mortgage  for  hundreds 
anight  insure  and  recover  for  thousands,  on  a  gambling  policy. 
And  why  is  the  question  of  unincumbered  value  material  to  the 
lisk?  Because  the  insurer,  having  paid  the  mortgage  debt,  is 
entitled  to  have  recourse  to  the  mortgaged  property;  and  any 
concealment  of  facts  which  would  lessen  its  value  would  be  an 
injury  to  him.  That  he  is  entitled  to  a  cession  of  the  securiiy 
is  proved  by  analogies  from  marine  insurance,  from  fire  insur- 
ance in  respect  of  recourse  to  the  himdred,  and  from  the  con- 
tract of  suretyship.  Salvage  is  a  substantial  element  in  calcu- 
lating the  chances  of  safety  or  loss,  and  to  suppress  any  fact 
that  might  decrease  the  value  of  it  would  affect  the  rate  of  the 
premium.  The  plaintiff  is  willing  to  assign  the  mortgage  pro- 
tected by  the  policy,  but  refuses  those  which  were  prior  to  it, 
on  the  ground  that  they  were  outside  the  contract.  Good  faith 
required  him  to  bring  them  into,  if  not  the  contract,  the  view 
of  those  who  were  parties  to  it.  If  the  unincumbered  value  of 
the  property  saved  would  satisfy  the  mortgage,  he  would  be 
«afe,  and  the  defendant  would  lose  nothing;  and  therefore,  to 
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hold  back  informajion  tiiat  might  affect  its  value  or  amount 
would  hold  out  to  the  insurer  a  false  appearance  of  security. 
Had  the  plaintiff  said  nothing  about  a  mortgage,  prior  or  sub* 
sequent,  he  would  have  insured  as  the  entire  owner,  and  paid 
an  outside  premium:  by  insuring  a  limited  interest,  without 
disclosing  facts  which  might  affect  its  apparent  solidity,  he  in- 
duced the  company  to  take  a  risk  on  terms  which  would  have 
otherwise  been  declined.  It  is  not  sufficient  for  the  insured  to 
answer  all  the  questions  propounded  to  him.  Like  a  witness 
on  the  stand,  he  is  bound  to  tell  the  whole  truth  without  wait- 
ing to  be  interrogated.  The  contract  of  insurance  is  eminently 
a  contract  of  good  faith.  When  the  insurer  relies  on  the  repre- 
sentations of  the  insured,  as  he  almost  always  does,  he  is  en- 
titled to  the  benefit  of  every  material  fact  within  the  exclusive 
knowledge  of  the  applicant;  not,  indeed,  to  his  surmises,  opinions^ 
or  fears,  but  to  the  specific  facts,  if  material,  on  which  they  are 
founded,  in  order  that  he  may  judge  for  himself;  and  this,  too» 
whether  the  insured  believe  those  facts  to  be  material  or  not» 
or  whether  they  are  undisclosed  by  accident  or  design.  In  thia 
case  it  is  impossible  not  to  see  that  the  existence  of  prior  mort- 
gages was  material.  It  is  said  there  was  enough  in  the  nature 
of  the  transaction  to  lead  to  an  inquiry  about  prior  incum- 
brances, inasmuch  as  the  mortgage  to  be  protected  was  not 
only  of  buildings,  but  of  ground,  which  could  not  be  con- 
sumed. But  the  ground  might  be  insufficient  to  secure  the 
mortgage,  and  that  might  well  suggest  the  necessity  of  further 
security.  There  was  nothing  in  the  transaction  to  suggest  the 
existence  of  circumstances  which  did  not  meet  the  eye. 

Nor  can  there  be  room  for  a  doubt  that  the  security  protected 
was  the  mortgage  in  question.  The  plaintiff  himself  admits  the 
fact  by  offering  to  assign  it,  and  by  denying  the  right  of  the 
defendant  to  have  the  benefit  of  the  prior  mortgages  of  the 
realty.  He  is  entitled  to  retain  the  mortgage  of  personalty, 
because  it  involves  other  property,  and  has  nothing  to  do  with 
the  transaction;  but  if  the  two  prior  mortgages  of  the  realty 
were  intended  to  be  protected,  the  defendant  would  be  entitled 
to  a  cession  of  them;  and  in  either  aspect  their  existence  ought 
to  have  been  disclosed. 

Judgment  reversed,  and  venire  de  novo  awarded. 

MOBTOAOSES  HAVS  IKSUBABLX  IhTXBBST  IN  MOBTOAOXD  PB0PIBT7:  Btti 

y.  Wettem  Marine  and  Fire  Ins.  Co,,  39  Am.  Dec.  542;  Jackmm  v.  JfoMOcAii- 
mU*  Mutual  Fire  Iiu,  Co,,  34  Id.  69,  and  cases  cited  in  the  notes;  see  also  note 
to  King  v.  Stale  M,  Ftre  Inn,  Co,,  54  Am.  Dec  693. 
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COXGBALMSNT  OV  MaTBBIAL  FaCTS  TEOM  IiTSUBEB^  ALTHOUGH  NOT  FRAUD- 
ULENT, Avoids  Poliot:  BurriU  v.  Saratoga  Co*  M,  F.  Ins.  Co.,  40  Am,  Dae. 
345,  and  note  collecting  the  prior  caaes  in  this  aeries.  Bat  miarepreaentatioDa 
in  a  policy  will  not  invalidate  it  if  the  insured  haa  been  misled  into  aigning 
an  application  containing  the  wrong  atatementa  by  the  action  of  the  in8iir> 
ance  agent:  Harris  v.  (7.  C.  M.  /.  Co.,  51  Id.  448.  And  a  misrepresentation 
of  the  interest  of  the  insured  ia  no  defense  if  the  parties  underatood  each 
other,  and  enough  was  said  to  put  the  insurer  upon  inquiry:  Bdl  v.  Wuiem 
MartTie  and  Fire  Ins.  Co.,  39  Id.  542;  see  also  Houghton  v.  Manufacturers*  Ins, 
Co.,  41  Id.  489;  Curri/  v.  Commonwealth,  20  Id.  547;  jEtna  Fire  Ins.  Co.  v. 
Tyler,  30  Id.  90.  In  Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  St.  373,  the  prin- 
cipal  case  is  cited  to  the  point  that  a  mortgagee  is  bound  to  set  forth  the 
nature  of  hia  intereat.  In  Insurance  Co,  v.  Updtgraff,  21  Pa.  St.  521,  the 
mortgage  was  upon  the  house  only,  and  not  also  upon  the  lot  upon  which  it 
stood  as  in  the  principal  case,  and  therefore  a  oonoealment  of  other  prior  in- 
cumbrances upon  the  lot  was  no  defenae  for  the  inanren.  They  had  no  in- 
terest in  the  lot. 


Lewis  v.  Jones. 

[17  PsmraTLTAiizA  Btatb,  302.] 

Cultivation  of  Land  by  Tenant  Aooordino  to  Eules  of  Good  Hue* 
BANDXiT  is  implied  in  lease  of  farm  for  agricultural  purpoaea. 

Outgoing  Tknant  of  Farm  under  Lease  fob  Agricultural  Pubpobm 
haa  no  right  to  t)ie  manure  made  from  the  produce  of  the  farm,  and  the. 
owner  of  the  farm  may  maintain  an  action  for  ita  value  if  the  tenant  take 
it  away  from  the  farm. 

Lbsxb  of  Farm  for  Agricultural  Purposes  will  have  No  Title  in 
any  of  the  manure  deposited  upon  the  premises  during  his  tenancy  be- 
cause he  has  furnished  to  his  live-stock  some  hay  and  some  grain  not 
raised  on  the  premises,  if  he  does  not  specify  how  much  of  either  he  aup« 
plied,  and  what  proportion  they  bore  to  the  whole  amount  of  hay,  grain, 
and  atraw  supplied. 

Doctrine  of  Confusion  of  Goods  will  Give  to  Ownkr  of  Farm  all  ma- 
nure produced  thereon  during  occupancy  of  tenant  under  agricultural 
leaae,  if  the  manure  produced  from  the  hay  and  grain  furnished  by  the 
latter  has  been  mingled  with  that  made  from  the  produce  of  the  farm, 
and  the  tenant  ia  unable  to  distinguish  the  proportion  made  from  hia  own 
auppliea. 

Appeal  from  judgment  of  an  alderman  rendered  in  an  action 
faronght  by  Jones  against  Lei^ds  to  recover  damages  for  carrying 
away  a  quantity  of  manure  from  land  leased  by  Jones  to  Lewis. 
The  case  is  sufficiently  stated  in  the  opinion.  To  the  charge  to 
the  jury  delivered  in  the  court  of  the  common  pleas  the  defend- 
ant excepted  and  assigned  error. 

A.  H.  Smith,  for  the  defendant  in  error. 

By  Court,  Lewis,  J.  This  case  is  characterized  by  a  circtun* 
stance  which,  whenever  it  occurs,  whether  the  result  of  intention 


Dec.  1851.]  Lewis  v.  Jokes.  651 

or  inadTertence,  does  injostice  to  the  court  below,  and  tends  to 
mislead  the  tribunal  of  review  in  its  final  decision.  Every  assign- 
ment of  eiTor,  in  the  record  before  us,  consists  of  a  misstatement 
of  fact  in  relation  to  the  charge  of  the  court  below.  The  record 
falsifies  the  allegations  contained  in  the  assignments  of  error, 
and  we  might,  therefore,  very  properly  affirm  the  judgment,  be- 
cause the  instructions  complained  of  were  not  in  fact  given. 

But  it  appears  by  the  record  that  two  questions  of  impor- 
tance to  the  agricultural  interests  of  the  countiy  have  been  de- 
cided by  the  court  of  common  pleas;  and  we  therefore  proceed  to 
inquire  whether  any  eiror  has  been  committed  in  their  solution. 

The  court  instructed  the  jury  that  if  they  believed  *'  that  the 
defendant  was  the  tenant  of  the  plaintiff,  and  rented  the  land  of 
faim  for  farming  purposes,  and  the  manure  was  made  upon  the 
land  in  the  ordinary  course  of  farming,  and  was  heaped  up  in 
the  yard,  and  the  defendant,  about  the  time  his  lease  was  to  ex- 
pire, took  the  manure  (now  the  subject  of  controversy),  and 
hauled  it  away  without  the  consent  of  the  plaintiff,  when  there 
was  no  authority  given  by  the  lease  for  him  to  do  so,  this  action 
can  be  sustained,  and  the  plaintiff  will  be  entitled  to  recover 
the  value  of  the  manure  that  was  in  this  manner  taken  and  car- 
ried away." 

It  is  implied  from  the  letting  of  a  farm  for  agricultural  pur- 
poses that  the  tenant  will  cultivate  the  land  according  to  the 
rules  of  good  husbandry.  This  is  as  much  a  part  of  the  contract 
as  that  he  shall  deliver  up  possession  at  the  end  of  the  term  or 
that  he  shall  do  no  waste.  If  the  manure  which  is  made  by  the 
feeding  and  bedding  of  his  stock  on  the  premises,  according  to 
the  usual  course  of  husbandry,  is  to  be  disposed  of  and  carried 
to  another  farm,  it  only  creates  a  necessity  for  the  purchase  of 
other  fertilizing  materials,  to  keep  the  land  in  good  order  for 
the  production  of  crops.  This  must  be  done  at  expense  of 
money  in  the  purchase,  and  time  and  labor  in  hauling  it  from  a 
distance.  If  every  tenant  were  to  adopt  the  practice  of  selling 
the  manure,  much  time  and  labor  would  be  unnecessarily  ex- 
pended in  transporting  it  from  place  to  place;  when,  for  all 
general  purposes,  the  interests  of  landlord  and  tenant  would  be 
much  better  promoted  by  the  application  of  the  manure  to  the 
farm  on  which  it  was  made.  But  a  large  proportion  of  farms 
are  owned  by  widows  and  orphan  children,  and  are  necessarily 
in  the  occupancy  of  tenants  from  year  to  year.  These,  which 
should  be  under  the  peculiar  protection  of  the  law,  would  be 
most  exposed  to  impoverishment. 
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TenaniB  for  short  or  onceriain  perioda,  under  the  temptation 
of  a  role  of  law  which  encourages  bad  husbandly,  would  be  led 
into  practices  (each  in  self-protection)  which  no  one  would 
adopt  with  regard  to  his  own  land.  Such  a  tenant  would  feel 
no  interest  whatever  in  preserving  the  fertility  of  the  soil  for 
the  benefit  of  those  who  might  succeed  him.  He  would  be 
prompted  by  the  incentive  of  interest  to  strip  the  land  of  eveiy- 
thing  which  the  law  permitted  him  to  cany  off.  The  practice 
would  become  general,  and  the  result  would  be  that  all  the 
farms  of  the  commonwealth  under  cultivation  by  tenants  for 
years  would  be  impoverished;  the  tenants  themselves  receiving 
no  adequate  remuneration  for  their  labor,  the  landlords  no 
rents  for  their  farms.  It  is  manifest  that  such  a  course  of 
husbandly  would  be  injurious  to  the  public  interests,  and 
ruinous  i^e  to  landlords  and  tenants. 

The  justice  of  this  view  of  the  question  has  been  recognized 
by  enlightened  jurists  in  England  and  in  other  states  of  this 
Union.  Mr.  Justice  Buller  laid  down  the  doctrine  that  ''eveiy 
tenant  (where  no  particular  agreement  existed  dispensing  with 
these  engagements)  is  bound  to  cultivate  his  farm  in  a  husband- 
like manner,  and  to  consume  the  produce  on  it.  This  is  one 
engagement  that  arises  out  of  the  letting,  and  which  the  tenant 
can  not  dispense  with  unless  by  special  agreement."  This  Ian* 
guage  of  Mr.  Justice  Buller  was  cited  by  Chief  Justice  Gibbs, 
in  the  case  of  Brawn  v.  Crump,  1  Marsh.  567,  determined  in 
1815. 

In  Connecticut  it  has  been  held  that  manure  spread  upon  the 
land  or  scattered  about  a  bam-yard  can  not  be  taken  away  by 
the  vendor:  Parsons  v.  Camp,  11  Conn.  530. 

In  Massachusetts,  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  declared  that  "manure  made  on  a  farm 
occupied  by  a  tenant  at  will  or  for  years  in  the  ordinary  course 
of  husbandry,  consisting  of  the  collections  from  the  stable  and 
bam-yard,  or  of  composts  formed  by  an  admixture  of  these  with 
the  soil  or  other  substances,  is,  by  usage,  practice,  and  the 
general  understanding,  so  attached  to  and  connected  with  the 
realty  that  in  the  absence  of  any  express  stipulation  on  the  sub- 
ject, an  outgoing  tenant  has  no  right  to  remove  the  manure 
thus  collected,  or  to  sell  it  to  be  removed;  and  that  such  re- 
moval is  a  tort  for  which  the  landlord  may  have  redress.  The 
tenant  has  a  qualified  possession  of  such  manure  for  a  special 
purpose  only;  that  is,  to  be  used  upon  the  farm.  The  moment 
he  sold  it,  the  act  was  an  abandonment  of  the  special  purpose. 
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and  it  Tested  in  the  landlord  as  owner  of  the  freehold,  and  the 
action  of  trespass  lies  for  removing  it:"  DanieU  ▼.  Fond^  21 
Pick.  371  [32  Am.  Dec.  269]. 

In  the  state  of  Maine,  Chief  Justice  Mellen  declared  that  the 
claim  of  the  tenant  to  remove  the  manure  made  upon  the  prem- 
ises, ^*  even  if  made  bj  his  own  cattle  and  with  his  own  fodder, 
had  no  foundation  in  justice  or  reason,  and  such  a  claim  the 
laws  of  the  land  can  not  sanction:"  Lassell  v.  Beed^  6  Greenl. 
222. 

In  the  state  of  New  York,  Chancellor  Kent  states  that  '^  the 
policy  of  encouraging  and  protecting  agricultural  improvements 
"will  not  permit  the  outgoing  tenant  to  remove  the  manure  which 
has  accumulated  upon  a  farm  during  the  course  of  his  term:"  2 
Kent's  Com.  347.  And  Chief  Justice  Nelson,  of  the  same  state 
(now  on  the  bench  of  the  supreme  court  of  the  United  States), 
after  reviewing  the  authorities  and  examining  the  question  upon 
principle,  declares,  "  that  where  a  farm  is  let  for  agricultural 
purposes  (no  custom  or  stipulation  in  the  case),  the  manure  does 
not  belong  to  the  tenant,  but  to  the  farm;  and  the  tenant  has 
no  more  right  to  dispose  of  it  to  others,  or  remove  it  himself 
from  the  premises,  than  he  has  to  dispose  of  or  remove  a  fixture. " 
'^  If  a  farm  be  leased  for  agricultural  purposes,  good  husbandry 
(which  without  any  stipulation  is  implied  by  law)  would  un* 
doubtedly  require  it  to  be  left  on  the  premises:"  Middlebrook  v. 
Convin,  15  Wend.  171. 

There  are  other  authorities  upon  this  question;  but  enough 
has  been  said  to  show  that  the  chaise  of  the  court  below  was 
correct,  so  far  as  it  relates  to  the  manure  made  from  the  prod- 
uce of  the  farm. 

The  doctrine  that  the  manure  goes  with  the  land  is,  of  course, 
confined  to  farms  which  are  let  for  agricultural  purposes;  and 
the  case  before  us  is  one  of  that  character,  in  which  the  manure 
was  made  from  the  produce  of  the  farm. 

One  of  the  witnesses,  however,  testified  that  the  tenant 
''bought  some  hay" — the  witness  did  not  know  how  much — 
*'and  some  grain  to  feed  his  horses  and  cows.  He  fed  the 
horses  on  the  grain  that  was  bought."  Upon  this  evidence  the 
court  was  requested  to  instruct  the  juiy  **  that  if  the  defendant 
spread  upon  the  place^  or  left  behind  him,  as  much  manure  as 
the  farm  would  reasonably  produce  itself,  the  excess  belongs  to 
him,  and  not  to  the  landlord."  This  instruction  the  court  re- 
fused to  give,  because  there  was  no  evidence  of  the  facts  thus 
supposed  to  exist.     In  this  the  court  was  perfectly  correct. 
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Nothing  can  more  juetlj  impair  confidence  in  the  administration 
of  justice  than  the  practice  of  encouragii^g  or  e^en  permitting 
a  jury  to  find  facts  of  which  there  is  no  evidence.  To  ask  a 
jury  to  separate  the  manure  which  was  made  on  the  premises, 
and  to  assign  one  portion  to  the  tenant,  upon  the  ground  that 
his  horses  and  cows  had  eaten  *' some  hay"  and  ''some  grain'' 
not  raised  on  the  premises,  without  specifying  how  much  of 
either,  or  showing  how  much  of  the  grain,  hay,  and  straw  raised 
on  the  farm  had  been  supplied  to  them  for  litter  and  food, 
would  be  asking  a  verdict  without  evidence.  **  Some"  is  a  term 
too  uncertain  in  its  signification  to  sustain  a  verdict  for  any 
definite  amount.  It  may  mean  a  single  ounce,  or  ten  thousand 
tons — a  single  quart,  or  twenty  thousand  bushels. 

But  where  a  farm  is  let  for  agricultural  purposes,  the  tenant 
can  not  justify  the  removal  of  any  portion  of  the  manure  made 
on  the  premises,  by  occasionally  employing  his  teams  in  busi- 
ness not  connected  with  the  cultivation  of  the  soil  and  supply- 
ing them  in  part  with  hay  and  grain  purchased  from  others,  so 
long  as  the  manure  thus  made  is  commingled  with  that  made 
from  the  produce  of  the  farm.  It  is  probable  that  in  such  a 
case  the  land  would  lose  as  much  during  the  absence  of  the 
teams  on  the  road  as  it  would  gain  by  the  foreign  admixture. 
Be  that  as  it  may,  it  is  certain  that  the  tenant  by  his  own  act 
has  rendered  it  impossible  to  ascertain  the  extent  of  his  rights. 
And  the  doctrine  of  confusion  of  goods  properly  applies  to  his 
claim:  Poph.  38,  pi.  2.  ''If  A.  will  willfully  intermix  his  corn 
or  hay  with  that  of  B.,  so  that  it  becomes  impossible  to  distin- 
guish what  belonged  to  A.  from  what  belonged  to  B.,  the  whole 
belongs  to  B. : "  2  Kent's  Com.  864. 

It  is  ordered  that  the  judgment  of  the  court  below  be  affirmed. 

Judgment  affirmed. 

Manubb  Made  on  Fabm,  Directlt  ob  Indibbctlt,  fbom  Pboducts 
THEREOF,  belongs  to  farm,  and  way-going  tenant  has  no  right  to  remove  it. 
This  is  the  general  rule:  See  note  to  Kittredge  v.  Woods,  14  Am.  Dec.  396; 
Gray  v.  Holdship,  17  Id.  690;  Daniels  v.  Pond,  32  Id.  269.  Bat  in  Smiih- 
wich  V,  Ellison,  38  Id.  697,  it  was  held  that  the  manure  and  the  soil  heaped 
up  with  it  might  be  removed  by  such  tenant,  in  the  absence  of  a  custom  or 
covenant  to  the  contrary,  but  not  after  he  had  left  the  farm.  The  general 
rule  does  not  apply  to  manure  made  in  a  livery  stable,  or  in  any  manner  un- 
connected with  agriculture  or  the  ordinary  course  of  husbandry.  Such 
manure  may  be  removed  by  the  way-going  tenant:  Daniels  v.  Pond,  32  Id. 
269.  BonneH  v.  Allen,  53  Ind.  137,  holds,  citing  the  principal  case,  that  an 
injunction  will  lie  to  prevent  a  tenant  from  removing  manure  made  on  land 
partly  from  the  products  of  the  land  and  partly  from  food  purchased  by  the 
tenant,  and  damages  may  be  recovered  for  the  nuuiure  already  removed. 
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Clark  V.  Harvey^  54  Pa.  St.  43,  deddes  that  the  tenant  of  a  farm  from  year 
to  year  ia  entitled  to  the  way-going  crop,  distingniahing  the  principal  case  ai 
upon  another  point,  and  no  authority  in  that  case. 

Confusion  ov  Goods:  See  extensive  note  to  Puk\ftr  y.  Pagt^  54  Am,  Dea 
582-695;  IngUMght  y.  Hammond,  53  Id.  430. 


Ktlb  V.  Wells. 

[17  PsmffSYLTANIA  Statx,  286.] 

Claim  Babbed  bt  Statute  of  Liuitations  Ceasks  to  be  Legal  Rioht» 
and  becomes  a  mere  moral  one,  but  the  legal  right  is  restored  by  a  new 
promise,  or  by  admissions  from  which  a  new  promise  can  properly  be  in- 
ferred. 

DsctiABATiON  to  Stbanoeb  Acknowledoing  Babbed  Debt  and  Pbomis- 
ING  TO  Pay  It  will  not  take  it  out  of  the  statute  of  limitations. 

Maxim  of  Roman  Law,  Per  Eztbaneam  Personam  Nihil  Nobis  Ac- 
QUiRi  Potest — through  a  stranger  we  can  acquire  no  rights — though  not 
in  form  found  in  our  law,  is  a  principle  at  the  foundation  of  all  our  rules 
as  to  the  privity  of  contract  and  estate,  and  as  to  matters  inter  alioi  acta. 

Assumpsit  on  a  promissory  note  for  eight  hundred  and  twelve 
dollars  and  fiftj-four  cents  made  by  the  firm  of  Kyle  &  Co.,  the 
indiTidual  partners  of  which,  Joseph  and  James  Kyle,  aie  the 
defendants  in  this  action,  and  payable  to  the  order  of  Wells  & 
Miles,  who  are  the  plaintiffs.  The  action  was  instiinted  and 
summons  served  on  James  Kyle,  who  appeared  alone,  nearly 
eleven  years  after  the  cause  of  action  accrued.  The  defendant 
pleaded  the  statute  of  limitations:  non  assumpsU  infra  sex  annos, 
and  actio  non  accrevU  infra  sex  annos.  The  plaintiff  traversed 
these  pleas,  and  on  the  declaration,  plea,  and  replication,  the 
cause  was  tried.  The  plaintiff,  besides  proving  the  note  and 
the  partnership  of  the  Kyles,  introduced  the  testimony  of  Aiva 
Spear,  that  about  two  or  three  years  before  the  commencement 
of  this  action,  while  in  conversation  with  the  defendant  con- 
cerning bills  of  his  own  against  Kyle  &  Co.,  and  without  any 
mention  on  his  part  of  the  note  in  suit,  the  defendant  had  said 
*'  that  Kyle  &  Co.  owed  a  debt  to  Wells  &  Miles  of  about  eight 
hundred  dollars,  which  he  intended  to  have  settled  within 
twelve  months  from  that  date.'*  Spear  did  not  have  the  note 
with  him  at  the  time,  and  had  no  authorify  to  collect  it.  The 
court  refused  the  defendant's  instructions,  and  verdict  was  ren- 
dered for  the  plaintiff  for  the  debt,  interest,  and  costs.  The 
defendant  brought  error. 

HieskeU,  for  the  plaintiff  in  error. 
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H.  M.  PhiUips  and  OUpin,  for  the  defendant  in  error. 

By  Court,  Lowbie,  J.  The  highest  morality  of  a  judicial  or 
other  public  officer  consists  in  keeping  himself  within  and  yet 
fully  performing  the  law  of  his  office,  because  that  is  the  rule 
of  official  duty.  But  the  private  citizen  is  not  thus  restricted, 
for  the  law  falls  far  short  of  being  the  rule  of  individual  duty. 

There  is  a  boundary  of  honor  and  even  of  honesiy,  however 
undefined,  beyond  which  the  law  has  no  jurisdiction — there 
are  duties  which  it  can  not,  and  many  others  which  it  should 
not,  enforce.  And  it  is  well  that  it  is  so;  for  where  duiy  is 
compelled,  it  is  performed  without  merit,  and  that  is  a  base- 
bom  morality  that  is  begotten  by  statute.  In  order  that  man 
may  improve,  he  must  have  ability  to  do  wrong  as  well  as  right, 
and  his  nature  is  violated  and  his  development  stinted  when 
the  machineiy  of  the  law  is  too  often  applied  to  give  form  to  his 
actions. 

When  a  claim  is  barred  by  the  statute  of  limitations,  it  ceases 
to  be  a  legal,  and  becomes  a  mere  moral,  right.  The  duty  is 
not  discharged;  but  the  remedy  is  transferred  from  the  forum 
of  the  law  to  the  forum  of  conscience.  But  because  in  some 
hard  cases  this  latter  forum  refused  relief,  the  law  was  stretched 
and  the  province  of  morality  invaded,  by  deciding  that  a  moral 
duty,  followed  by  a  promise,  became  a  legal  duty;  and  now  such 
is  the  law,  though  the  reasoning  is  inconsequential. 

Hence  it  has  become  the  rule,  that  the  legal  right  is  restored 
by  a  new  promise,  or  by  admissions  from  which  a  new  promise 
can  properly  be  inferred.  This  is  now  the  imquestioned  rule 
on  this  subject,  and  if  there  be  inconsistent  decisions  in  apply- 
ing the  rule,  the  importance  of  resorting  to  the  standard  itself, 
rather  than  to  imperfect  copies  of  it,  is  the  more  manifest.  Let 
us  apply  the  rule  to  the  present  case,  and  be  cautious,  in  doing 
so,  that  we  keep  within  the  boundaiy  which  the  law  has  placed 
between  moral  and  l^gal  duiy. 

The  defendant  below,  after  the  claim  was  barred,  said  to  the 
witness,  who  was  no  agent  of  the  plaintiff,  that  he  owed  the 
debt,  and  intended  to  have  it  settled  within  twelve  months. 
Can  we  from  this  properly  infer  a  promise  to  pay?  The  defend- 
ant knew  he  was  discharged  from  his  legal  duiy;  did  he  intend 
to  reassume  it  ? 

There  is  a  maxim  in  the  Boman  law,  Per  extraneam  personam 
nihil  nobis  acquiri  potest — through  a  stranger  we  can  acquire  no 
rights;  and  though  this  maxim  is  not  in  form  found  in  our  law, 
yet  its  principle  is  at  the  foundation  of  all  our  rules  as  to  th« 
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privity  of  conixact  and  estate,  and  as  to  matters  inter  alios  actoB. 
If  then  the  defendant  had  expressly  told  the  witness  that  he 
would  call  and  {>ay,  this  would  have  been  but  the  expression  of 
a  determination,  revocable  at  pleasure,  and  would  have  created 
no  legal  duty.  It  is  a  perversion  of  the  word  '*  promise"  to  ap- 
ply it  to  a  declaration  made  to  one  who  has  no  interest  in  or 
connection  with  the  subject  spoken  of;  and  we  cheat  the  law, 
and  morality  too,  of  their  rights,  when  we  distort  the  meaning 
of  words  in  order  to  r6iach  a  desired  conclusion:  1  Bouv.  Inst. 
339. 
Judgment  reversed,  and  a  new  trial  awarded. 


ACKNOWUEDOMBNT  Or  DeBT  AKB  PbOMISE  TO  PAT  It,  MaDX  TO  StBANOSB,' 

will  not  remove  bar  of  statnte  of  limitations:  Kenctn  v.  ffoUoway,  50  Am. 
Dec  162;  see  note  to  Van  Keurtn  v.  ParmeUe,  51  Id.  331;  8L  John  v.  6<dr- 
row,  29  Id.  28,  contra.  The  principal  case  is  cited  to  this  point  in  Keener  v. 
CruU,  19  JH  191;  NUdaek  v.  Goodman,  67  Ind.  183;  CoUman  v.  Fchea,  22  Pa. 
St.  162. 


MrrcHELL  V.  Welch. 

[17  PBVinXZ.TAllIA  Staxb,  830.] 

Atduoqit  that  Pastt  "  TO  Whom  or  to  whose  Obdeb  payment  of  said 
money  in  said  bill  specified  was  directed  or  requested  to  be  made  in- 
dorsed it  to  plaintiff,"  is  a  substantial  averment  that  that  the  bill  was 
payable  to  that  party's  order;  and  though  informal  and  defective,  and 
therefore  specially  demurrable,  yet  it  shows  that  plaintiff  had  title  by 
indorsement,  and  will  be  sofficient  after  verdict. 

iHBTBITliENT  NBED  NOT  BE   PLEADED  IK   ITS  PRECISE  WoRDS,  but  may  be 

averred  according  to  its  legal  effect. 
Detendant  has  No  Right  to  CROss-EXAHiinE  Plaintiff's  Witness  as  to 
matters  of  defense  which  have  no  dependence  upon  or  necessary  connec- 
tion with  his  direct  testimony,  but  defendant  must  make  the  witness  his 
own  witness  as  to  such  testimony. 

DiGLARATIONS  Or  PLAINTIFF'S  WITNESS,  WfiO  IS  NOT  PaBTT  TO  SuiT,  and 

who  is  afterwards  made  a  witness  of  the  defendant,  can  not  be  introdaoed 
by  the  defendant  by  way  of  hearsay,  when  the  witness  has  not  been  ex- 
amined as  to  such  declarations. 

Assumpsit  on  a  bill  of  exchange  by  Welch  against  MitcheU 
h  Wynkoop.  The  firm  of  Mitchell  &  Wynkoop  had  accepted 
a  bill  drawn  upon  them,  and  payable  to  Holmes  &  Hubbard, 
through  whom  the  plaintiff  deduced  title  under  the  averment 
stated  in  the  opinion.  The  pleas  of  the  defendant  were  non 
assumpsit  and  payment,  and  a  special  plea  that  the  debt  in  suit 
had  been  attached  in  their  hands  as  the  property  of  Holmes  & 
Hubbard,  and  that  the  debt  was  at  that  time,  and  still  was,  the 
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property  of  Holmes  &  Hubbard,  which  the  plaintiff  denied. 
The  question  asked  Hubbard,  the  plaintiff's  witness,  on  cross* 
examination,  was,  to  whom  the  bill  was  delivered  after  its  in- 
dorsement. Alsop,  the  witness  of  the  defendants,  testified 
to  a  conversation  with  Hubbard  about  the  acceptances  made  by 
the  defendants,  but  when  asked  to  state  what  was  said  by  Hub- 
bard, the  plaintiff  objected,  and  was  sustained  by  the  court  A 
verdict  was  rendered  for  the  plaintiff,  and  the  defendants  brought 
error. 

Markkmdf  for  the  plaintiff  in  error. 

TT.  8.  Price,  for  the  defendants  in  error. 

By  Court,  Coulter,  J.  The  averment  in  the  declaration  that 
said  Holmes  &  Hubbard,  to  whom  or  to  whose  order  payment 
of  said  money  in  said  bill  specified  was  directed  or  requested 
to  be  made,  indorsed  it  to  plaintiff,  is  a  substantial  averment 
that  the  bill  was  payable  to  their  order.  The  whole  sentence 
must  be  taken  together,  and  the  words  "indorsed  it  to  plaint- 
iff," immediately  following  the  words  *'to  whom  or  to  whose 
order  the  bill  was  directed  to  be  made,"  afford  an  irresistible  im- 
plication that  the  bill  was  payable  to  Holmes  &  Hubbard,  or 
their  order.  The  averment  is  not  formal  and  technical,  but  the 
most  that  can  be  said  against  it  is,  that  it  is  a  defective  aver- 
ment; but  altogether,  it  shows  that  the  plaintiff  had  title  by 
indorsement.  No  court  would  have  directed  a  finding  for  the 
plaintiff,  if  the  indorsement  had  not  been  shown;  and  this  is 
one  of  the  tests  by  which,  after  verdict,  such  defective  aver- 
ment is  ascertained  to  be  good.  If  the  defendant  had  demurred 
specially,  the  plaintiff  would  have  been  allowed  to  amend  even 
after  judgment  on  the  demurrer:  Burk  v.  Hvber,  2  Watts,  306. 
In  point  of  fact,  the  instrument  declared  on  was  payable  to 
order,  as  appears  by  the  bill  of  exceptions.  We  are  interdicted 
by  our  statute  from  reversing  a  judgment  rendered  on  a  verdict 
after  a  trial  on  the  merits.  Such  reversal  would  be  contrary  to 
the  truth  and  justice  of  the  case  apparent  from  the  record.  The 
court  below  admitted  the  note  in  evidence,  we  may  presume, 
because  it  is  considered  the  negotiability  of  the  note  substan- 
tially averred  in  the  narr.  It  is  not  necessary  to  set  forth  an 
instrument  in  pleading  in  its  precise  words,  but  it  may  be 
averred  according  to  its  effect  in  law,  and  that  was  sufficiently 
done  here. 

There  was  no  error  in  refusing  the  defendant  the  liberty  of 
cross-examining  Hubbard  as  to  matters  which  belonged  entirely 
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to  the  distmctiye  defense  alleged  by  defendants  in  their  special 
plea.  He  was  caUed  by  the  plaintiff  to  prove  a  single  fact,  to 
wit,  that  as  one  of  the  firm  of  Holmes  &  Hubbard,  he  indorsed 
the  bill  of  exchange.  The  matters  to  which  the  defendants 
wished  to  cross-examine  had  no  dependence  upon  or  necessary 
connection  with  this  fact.  And  it  was  of  course  proper  that  the 
defendants  should  make  him  their  own  witness  as  to  such  testi- 
mony, which  they  accordingly  did  do,  and  had  the  full  benefit  of 
his  evidence  in  a  direct  line. 

The  question  propounded  by  defendants  to  their  witness, 
Alsop,  was  properly  rejected;  because,  as  regarded  the  issue, 
they  proposed  to  bring  out  declarations  of  one  not  a  party  to 
the  suit,  and  who  had  been  examined  by  defendants  themselves 
as  a  witness  in  the  cause,  and  when  he  was  so  examined  was  in 
no  way  cautioned  or  admonished  as  to  those  declarations.  The 
plaintiff's  cause  depended  not  upon  the  evidence  of  Hubbard, 
except  as  to  the  mere  fact  of  indorsement;  in  all  else  he  was  the 
witness  of  defendants,  who  had  no  right  to  bring  out  any  de- 
clarations of  his  prejudicial  to  plaintiff,  by  way  of  hearsay. 

Judgment  affirmed. 

In  Imfeachivo  Witness  bt  PBOor  of  Contradiciobt  Statements,  bo 
most  first  be  asked  if  he  made  the  declamtionB,  and  under  what  oircamstanoes: 
Moore  v.  BeUU,  53  Am.  Dec.  771;  Franklin  Bank  v.  P.  D,  A  M,  S.  N.  Co., 
33  Id.  687.    See  also  Suue  v.  Cfearge,  49  Id.  3d2,  and  cases  cited  in  the  note. 

Pabtt  can  not  Impeach  his  Own  Witness  bt  Intkodugino  Contradic- 
TOKT  Declarations:  Stocton  v.  DemiUh,  32  Am.  Dec.  735;  Franklin  Bamk  v. 
P.  D,  A  M,  S.  N,  Co.,  33  Id.  687.     But  see  StaU  v.  JVoitm,  1  Id.  564. 

WBnTEN  Instrument  mat  be  Pleaded  Aooordino  to  its  Legal  Evfect: 
Lent  V.  Padel/ord,  6  Am.  Dec.  119;  Walsh  v.  OUmort,  Id.  502.  See  also 
Hodges  v.  AdaTns,  46  Id.  181,  where  for  this  reason  the  words  "or  order" 
were  held  imnecessary  in  the  averment  of  an  indorsement. 

DEFEonvB  Pleadings  Furnish  No  Ground  or  Error,  where  no  de- 
murrer or  motion  in  arrest  of  judgment  is  interposed:  See  Martin  v.  Webb, 
3^  Am.  Dec.  363,  and  note  citing  prior  cases  upon  what  defects  in  pleading 
are  cured  by  yerdict.  Mitchell  v.  Cooper,  17  Pa.  St.  344,  decided  immediately 
alter  the  principal  case,  was  an  action  by  another  party  against  the  plaintiffs 
in  error  in  the  principal  case  upon  a  similar  cause  of  action  and  the  same  aver- 
ment "  to  whom  or  to  whose  order  "  was  made  in  the  narr.  The  court  cites 
the  principal  case  as  deciding  this  point. 

Partt  has  No  Right  to  Lead  out  New  Matter  Constituting  his  Owir 
Case  by  the  cross-examination  of  his  adversary's  witness.  The  principal  case 
is  cited  to  this  effect  in  Jackson  v.  LUch,  62  Pa.  St.  455,  which  however  holds 
that  this  is  a  matter  within  the  sound  discretion  of  the  court  below,  and  the 
judgment  should  not  be  reversed  for  that  reason  unless  it  is  an  extreme  case, 
the  discretion  abused,  and  the  adverse  party  manifestly  injured.  In  Bank  ▼. 
Fordyce,  49  Am.-  Dec.  561,  it  is  held  that  cross-examination  as  to  now  matter 
Is  allowable  when  it  is  a  part  of  the  res  gesUs, 
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[17  PantTLTAXZA  8X4TB,  358.] 
PUUCXmNO    PROFE&TY    SOLD    ON.  EXECUTION    TO    BxMAIV    IN  HaVM  OV 

JvDQKBsrr  DxDTOB  is,  of  itself,  no  evidenoe  of  fraad;  bat  it  does  not 
exclude  fraud,  and  may  be  a  circumstance  connected  with  others  to  show 
its  presence. 
Sheriff's  Sale  of  Pkbsonal  as  Well  as  Bbai.  Estate  should  be  made 
upon  proper  notice  by  reason,  not  only  of  positive  enaotment,  but  also  of 
the  policy  of  the  law. 

ShEKIFF'S    DuTT  18    TO  InQUIKE  WHEl'HEIi    DUX  KOTXGE  HAfl  BEEN  GlTEN, 

when  there  are  no  bidders  and  by-standers  at  the  sale,  or  else  he  subjects 
himself  to  liability  to  injured  parties. 
Sheriff's  Sale  Made  with  No  Bidders  or  Bt-standebs  Presbnt,  except 
the  plaintiff,  is  collusive  and  invalid. 

DUTT,    NOT    ONLY    OF    OFFICER,   BUT    OF   PLAINTIFF,   IS    TO    ADJOUBN    SaLB 

when  there  are  no  bidders  or  by-standers  present. 

Consent  of  Debtor  to  Secret  Execution  Sale  does  not  Cure  Defect. 

Question  of  Plaintiff's  Participation  in  Alleged  Fraud  should  be 
Left  to  Jurt  where  there  is  evidence  to  that  effect. 

Fraud  can,  in  Most  Cases,  be  Made  out  Only  bt  Concatenation  of 
Circumstances,  many  of  which  in  themselves  amount  to  very,  little,  but 
in  connection  with  others  make  a  strong  case. 

Beoords  of  Judgments  Obtained  bt  Various  Persons  against  Judg- 
ment Debtor,  before  and  soon  after  he  confessed  judgment  to  bis 
brother  in  law,  the  plaintiff,  and  going  to  show  his  large  indebtedness  at 
the  time,  are  admissible  as  a  circumstance  to  show  fraud  on  the  part  of 
the  plaintifi^  who  claims  property  purchased  at  a  sale  under  the  confessed 
judgment,  made  with  haste  upon  an  execution  issued  the  same  day  that 
judgment  was  confessed. 

Sheriff  having  Made  Two  Sales  of  Same  Property  is  not  Estopped, 
on  the  ground  that  he  participated  in  the  fraud,  from  setting  up  the 
fhmd  of  the  purchaser  at  the  first  sale  who  sues  him.  He  is  but  the 
instrument  of  the  law,  and  the  real  defendants,  the  purchasers  at  the 
second  sale,  must  be  allowed  to  show  the  fraudnlency  of  the  former  sale. 

Trespass  by  McDermott  against  McMichael  for  selling  Mc- 
Dermott's  goods  as  those  of  one  Laguerenne.  McDermott 
claimed  the  goods  as  purchaser  under  an  execution  sale  made 
on  a  judgment  confessed  to  him  on  a  bond  and  warrant  of 
attorney.  The  judgment  was  confessed  on  the  eleyenth  of 
September,  1844.  Execution  was  issued  the  same  day^  and  the 
sale  was  made  the  twenty-sixth  of  September,  1844.  The  sale 
which  furnishes  the  cause  of  this  action  was  made  upon  a  fieri 
facias  issued  upon  a  judgment  obtained  at  the  suit  of  one  Quer- 
yeUe,  a  creditor  of  Laguerenne,  on  the  twenty-fourth  of  Decem- 
ber, 1844.  Quervelle  contended  that  the  first  sale  was  fraudu- 
lent, and  passed  no  title,  upon  the  grounds  stated  in  the  opinion 
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of  the  court.  Verdict  was  rendered  for  the  plaintiff,  and  the 
•defendant  brought  error.  In  the  opinion  the  court  refers  to 
the  authorities  cited  by  counsel  for  the  plaintiff  in  error  at  bar. 
Upon  the  point  that  the  sale  was  collusive,  the  counsel  cited : 
Serfoss  v.  Fisher,  10  Pa.  St.  184;  Bingham  v.  Y<mng,  Id.  395; 
Walter  v.  Gemant,  13  Id.  515;  S.  C,  53  Am.  Dec.  491;  Ashmead 
T.  Eean,  13  Pa.  St.  584;  Hinders  Lessee  v.  Longworth,  11  Wheat 
199. 

Ingraham,  for  the  plaintiff  in  error. 

GuiUou,  for  the  defendant  in  eiror. 

By  Court,  Coulter,  J.  The  judge  below  instracted  the  jury 
that  he  saw  no  evidence  of  McDermott's  knowledge  of  or  par- 
ticipation in  the  alleged  fraud;  and  that  their  verdict  should  be 
for  the  plaintiff.  There  was  evidence  quite  sufficient  to  cany 
the  case  to  the  jury,  to  whom  the  judge  ought  to  have  submitted 
the  question  of  actual  fraud.  There  was  no  evidence  of  any  ad- 
vertisements of  the  time  and  place  of  sale  having  been  put  up 
by  the  sheriff's  deputy,  or  any  one  else,  no  evidence  whatever 
of  notice;  and  although  it  was  proved  that  the  attorney  of  the 
plaintiff  said,  when  applied  to  by  the  sheriff's  officer,  ''  Sell, 
eeU,  sell,  as  quick  as  you  can,  make  the  money,  show  no  favor 
or  affection;"  yet  when  the  sale  was  made,  the  plaintiff  was 
present,  and  the  only  bidder;  and  instead  of  making  the  money, 
permitted  the  property  to  remain  in  the  hands  and  use  of  the 
defendant  Laguerenne,  who  was  his  brother-in-law,  just  as  it 
had  been  before.  This,  of  itself,  was  no  evidence  of  fraud,  as 
the  sale  was  made  by  the  sheriff's  officer  under  an  execution. 
But  it  did  not  exclude  actual  fraud,  and  might  be  a  circum- 
stance connected  with  others  to  show  its  presence.  It  did  not 
appear  that  any  male  person  but  the  deputy  sheriff  and  his 
olerk,  and  Mr.  McDermott,  were  present  at  the  sale;  there  were 
three  or  four  females,  one  of  whom  was  Miss  McDermott,  and 
the  other  a  servant  of  the  family.  It  is  altogether  probable  the 
others  were  members  of  the  family.  There  was  no  bidder  but  Mr. 
McDermott,  the  plaintiff.  Now,  although  McDermott  did  not 
tell  the  sheriff's  officer  to  put  up  no  advertisements  or  to  make 
a  secret  sale,  yet  he  saw  that  there  were  no  bidders  or  by-stand- 
ers  there.  Several  of  the  neighbors  were  called,  who  testified 
that  they  had  never  heard  of  the  sale;  did  not  hear  the  sheriff's 
bell,  altliough  they  lived  within  hearing  distance.  Under  these 
circumstances,  the  plaintiff,  who  had  the  control  of  the  sale, 
suffered  it  to  go  on,  and  was  himself  sole  bidder  and  purchaser. 
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There  was  room  enough  for  the  jury  to  haye  inferred  that  the 
plaintiff  adopted,  if  he  did  not  direct,  the  measures  of  the  officer. 
It  is  worthy  of  a  passing  remark,  that  the  articles  sold  were 
such  as  are  used  by  persons  of  rank.  A  carriage,  and  pair  of 
horses,  and  set  of  harness,  ottoman  sofas,  marble  tables,  ma- 
hogany chairs  and  tables,  etc. ;  many  of  the  expensive  articles 
having  been  procured  on  credit  from  Quervelle.  It  appears^ 
also,  that  McDermott's  judgment  was  confessed  by  Laguerenne^ 
on  the  eleventh  of  September,  1844,  and  the  sale  was  made  on 
the  twenty-sixth  of  the  same  month  and  year.  Quervelle's  judg- 
ment was  obtained  on  the  twenty-fourth  of  December,  1844,  on 
which  judgment  many  of  the  same  articles  were  sold,  by  due 
process  regularly  executed.  McDermott  then  brought  this 
action  against  the  sheriff  to  recover  damages  for  the  sale  at  the 
suit  of  Quervelle.  But  the  sale  to  McDermott  was  invalid,  and 
passed  to  him  no  title.  Not  only  the  positive  enactment,  but 
the  policy  of  the  law,  requires  that  a  sheriff's  sale  of  personal 
as  well  as  real  estate  shall  be  published,  by  which  I  mean  a 
sale  upon  due  notice  as  required  by  statute.  The  forty-second 
section  of  the  act  of  the  tenth  of  June,  1836,  requires  that  be- 
fore any  sale  of  personal  estate  is  made  by  the  sheriff,  he  shall 
give  notice,  during  at  least  six  days,  by  six  handbills,  put  up  at 
the  places  best  calculated  to  give  the  public  notice. 

When,  therefore,  McDermott  saw  that  there  was  no  bidder 
there  but  himself,  and  no  by-standers,  it  was  his  duty  to  inquire 
whether  due  notice  had  been  given  or  not,  or  else  he  chose  to 
take  all  the  risk  of  the  position  in  which  he  voluntarily  put  him- 
self.  But  the  mere  fact  that  there  was  no  bidder  but  the  plaint- 
iff himself,  and  no  by-standers,  made  the  sale  collusive  and 
invalid.  Under  such  circumstances,  it  was  the  duty  not  only  of 
the  officer,  but  of  the  plaintiff,  to  have  the  sale  adjourned.  For 
the  principle  that  he  who  has  the  absolute  control  of  the  sale 
for  his  own  benefit  can  not  be  a  purchaser,  is  well  established^ 
unless  there  is  a  fair  competition  of  bidders,  or  a  lawful  oppor- 
tunity given  for  such  competition;  otherwise  the  properly  of 
the  debtor  might  be  sacrificed.  And  even  the  consent  of  the 
debtor  would  not  cure  the  defect,  for  there  is  often  collusion 
between  him  and  a  particular  creditor.  The  other  creditors 
have  an  interest  which  must  be  protected.  Thus  it  was  ruled  in 
Gebbs  V.  Neely,  7  Watts,  306,  "  that  an  agreement  between  an  ex- 
ecution creditor  and  the  debtor  that  personal  property  levied  on 
should  be  sold  on  five  days'  notice  by  the  sheriff  was  fraudulent 
and  void  against  a  subsequent  execution,  and  that  a  sale  under 
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such  drcmnstances  to  the  execution  creditor  confers  no  title/* 
But  a  much  stronger  case  is  to  be  found  in  Ricketts  y.  Uhangsi,  16 
Pa.  St.  90  [53  Am.  Dec.  572].  It  is  more  precisely  apposite  to 
the  case  in  hand.  That  was  a  sale  by  a  constable  of  grain  in 
the  ground,  where  due  notice  had  been  given  according  to  law. 
The  constable  went  to  the  fields  where  the  grain  was  growings 
which  was  the  place  appointed  for  the  sale;  the  plaintiff  having 
instructed  him  to  bid  a  certain  sum  for  him.  The  constable 
went  into  each  field  and  made  proclamation  of  the  sale  and  bid» 
and  no  person  appearing  to  bid  more,  went  into  the  public  road» 
which  passed  by  t}ie  fields,  and  there  proclaimed  the  sale  and 
the  bid,  and  knocked  down  the  grain  to  the  plaintiff.  The  court 
below  instructed  the  jury  that  the  sale  was  fraudulent  and  invalid. 
The  per  curiam  opinion  of  this  court  is  emphatic:  "  There  can  be 
no  public  sale  without  bidders  or  by-standers.  If  there  was 
one  bidder,  and  he  not  the  execution  creditor  or.  the  controller 
of  the  sale,  it  might  make  a  case  of  difficulty,  because  if  the 
officer  got  a  single  bid,  the  property  might  be  fairly  struck  down 
at  its  value,  but  not  at  a  bid  greatly  below  its  value.'*  In  such 
case  the  officer  ought  to  adjourn  the  sale.  '  'And  if  he  did  not,  the 
inference  of  collusion  between  him  and  the  bidder  would  be  so 
strong  that  the  least  spark  of  evidence  would  invalidate  it. 
But  the  case  is  infinitely  worse  when  the  execution  creditor  is 
both  buyer  and  seller.  The  presumption  of  coUusion  is  then 
irresistible  and  conclusive  :*'  Id.  This  strikes  the  case  of  the 
defendant  in  error  with  the  deadly  level  of  a  rifle-ball.  I  refer, 
in  addition,  to  the  authorities  cited  by  the  counsel  for  the  plaint- 
iff in  error  at  bar.  The  court  erred  in  withdrawing  the  cause 
from  the  jury. 

The  records  of  judgments  obtained  against  Laguerenne  by 
various  persons,  one  of  which  was  obtained  before  McDermott's» 
and  all  of  them  very  soon  thereafter,  going  to  show  the  large 
indebtedness  of  Laguerenne  at  the  time  he  confessed  judgment 
to  his  brother-in-law,  McDermott,  ought  to  have  been  admitted 
in  evidence.  Fraud  can,  in  most  cases,  be  made  out  only  by  a 
concatenation  of  circumstances,  many  of  which  in  themselves 
amount  to  very  little,  but  in  connection  with  others  make  a 
strong  case.  There  was  the  suddenness  of  the  execution  of 
McDermott,  being  on  the  same  day  that  judgment  was  con- 
fessed, and  the  rapidity  of  the  sale,  and  the  connection  of  the 
parties,  which  seem  to  be  connected  with  the  indebtedness  of 
Laguerenne  at  the  time.  Such  evidence,  in  such  oases,  is 
always  received,  and  is  not  impertinent  or  irrelevant. 
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Another  ground  is  taken  by  defendant  in  error  here,  which 
was  not  taken  by  him  in  the  court  below;  that  is,  that  th#^ 
sheriff  can  not  set  up  this  defense  of  fraud  or  collusion,  becau8<i 
he  was  a  participant  in  it.  The  first  observation  I  make  on  this 
position  is,  that  if  the  court  so  declared  the  law  it  would  abet 
and  carry  out  the  fraud.  But  we  are  relieved  from  that  neces- 
sity. It  is  not  the  sheriff  who  is  concerned  here,  but  Uie  cred- 
itor of  Laguerenne.  The  sheriff  is  but  a  m&n  of  straw,  or 
rather  a  man  impassible  to  wounds,  who  stands  the  thrusts  of 
both  parties.  The  plaintiff  below,  McDermott,  called  for  the 
bond  of  indemnity  from  Quervelle  to  the  sheriff,  and  the  person 
who  appeared  for  the  sheriff  produced  it.  By  the  very  act, 
therefore,  of  McDermott,  the  sheriff  is  thrust  aside  in  order  to 
let  the  attorney  of  Quervelle  contest  the  fraud  and  conclusion 
of  the  first  sale;  who  accordingly  did  contest,  as  stated  in  the 
paper-book,  as  the  sheriff  did  not  refuse  to  make  the  levy  on 
the  goods  in  Laguerenne's  possession  on  Quervelle's  execution. 
This  is  the  only  time  and  place  where  Quervelle  can  make  good 
his  right,  and  establish  that  the  sale  to  McDermott  was  col- 
lusive. This  is  not  the  case  of  two  individuals  contracting 
where  they  are  absolute  to  bind  themselves,  even  in  fraud,  but 
who  can  not,  even  in  such  case,  shut  out  creditors.  The  sheriff 
is  the  agent  of  the  law,  and  if  he  does  wrong  for  one  man,  he  is 
boimd  to  do  right  for  another.  Did  these  goods  pass  lawfully 
to  McDermott  by  the  first  sale  ? 

In  Bobvns  v.  Bellas,  2  Watts,  359,  it  was  held  that  a  sheriff 
who  sold  land  under  a  vendUicmi  exponas  is  not  thereby  estopped 
from  claiming  the  title  as  trustee  of  the  person  as  whose  prop- 
erty it  was  sold. 

He  was  but  the  instrument  of  the  law  in  making  the  sale. 
The  rule  that  a  man  shall  not  set  up  his  own  turpitude  applies 
only  to  individuals  having  the  right  to  control  for  themselves 
about  their  own  property,  and  who  shall  not  be  permitted  to 
set  up  their  own  fraud  for  their  own  advantage.  That  rule 
never  extended  to  third  persons  so  as  to  deprive  them  of  their 
just  ri^ts;  and  never  was  so  construed  as  to  enable  officers  to 
defraud  just  creditors.  We  think  the  matters  contested  below 
remain  unaffected  by  this  principle. 

Judgment  reversed,  and  venire  de  novo  awarded. 


CoNssNT  OF  Debtok  TO  Secrect  OF  EXECUTION  Salb  dooB  not  remow 
the  fraudolency  of  it.  In  Bpera  v.  Fotder,  54  Am.  Deo.  271,  it  is  held  that 
where  bidding  at  an  execution  sale  is  restrained  by  the  request  of  the  debtor 
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the  lale  is  f raadalent.    The  principal  case  is  cited  on  this  point  in  Klopp  y. 
WUmoi/fT,  43  Pa.  St  225. 

ExscirriON  Salb  wtikovt  Bidders  and  Bt-standebs  is  Void:  See  Hich' 
etts  V.  Unangsit  53  Am.  Dec.  572,  cited  as  authority  in  the  principal  case,  and 
the  cases  cited  in  the  note.  See  also  Trimble  v.  Turner,  Id.  90,  and  note; 
Keyser's  Appeal,  Id.  487,  and  note;  Waller  v.  Oemant,  Id.  491,  and  note. 
The  principal  case  is  cited  to  the  point  that  a  sheriff's  sale  must  be  public, 
and  on  the  notice  required  by  law,  in  Pierce  ▼.  Evans,  61  Pa.  St.  420;  Klopp 
V.  WUmoyer,  43  Id.  225. 

Merely  Lsavinq  Property  Purchased  at  Sheriff's  Sale  in  PoflSM* 
sioN  OF  Judgment  Debtor  is  not  per  ae  fraudulent:  See  Walter  ▼.  OemaiU^ 
63  Am.  Dec.  491;  Key$er*8  Appeal,  Id.  487,  and  the  cases  collected  in  tha 
notes  thereto. 

Absence  of  Notice  of  Execution  Sale,  Effect  of:  See  Howard  y. 
North,  51  Am.  Dec.  769,  and  note  citing  prior  cases. 

Fraud  is  Mdced  Question  of  Law  and  Fact,  to  be  determined  by  tho 
jury:  Dodd  v.  McCraw,  46  Am.  Dec.  301;  Briscoe  v.  Bronaugh,  Id.  108.  But 
when  the  facts  are  ascertained,  it  becomes  a  question  of  law:  PettSbone  v. 
Stevens^  38  Id.  57,  and  note  citing  prior  cases. 

Fraud  hay  be  Proved  by  Direct,  Circumstantial,  or  PRBSUifpnyi 
Evidence,  but  the  proof  must  be  satisfactory:  WfUU  v.  Trolter,  53  Am.  Deo. 
112;  Briscoe  v.  Bronaugh,  46  Id.  108,  and  notes  collecting  the  cases  upon  th* 
admission  of  presumptive  evidence. 


Agnew  v.  Johnson. 

[17  PsNNBTi.VAifU.  Stats,  873.] 

One  of  Two  Joint  Tenants  or  Tenants  in  Common  may  Bring  Tbo^ 
against  a  stranger,  and  recover  the  value  of  his  share,  where  the  non- 
joinder of  his  co-tenant  is  not  pleaded  in  abatement. 

One  Co-tenant  may  Maintain  Trover  for  his  Interest  against  his 
Fellow  who  misuses  the  joint  property  by  appropriating  it  to  uses  for 
which  it  was  not  designed,  and  refuses  to  apply  it  to  the  purposes  for 
which  it  was  held  by  both. 

One  Co-tenant  may  Maintain  Trover  for  his  Interest  aoainsv 
Stranger  to  whom  his  co-tenant  has  wrongfully  delivered  the  property 
for  purposes  inconsistent  with  the  uses  for  which  it  was  designed,  and 
who  denies  the  plaintiff's,  title  and  claims  the  exclusive  possession  and 
ownership. 

Trover  by  Samuel  Agnew  against  Lawrence  Johnson  for  the 
conversion  of  the  stereotype  plates  of  Goodrich's  Pictorial  Histo* 
ries  of  the  United  States,  England,  France,  and  Greece.  The 
plaintiff  made  an  agreement  with  Goodrich,  the  author,  by 
which  he  purchased  the  exclusive  right  of  publication  of  the 
above-mentioned  histories  during  the  existence  of  the  copyright, 
upon  condition  that  he  cause  the  manuscript  to  be  stereotyped 
as  Boon  as  it  was  furnished  him,  and  pay  Goodrich  a  certain 
percentage  on  the  sales  of  the  publications.     Soon  after,  on  the 
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tweniy-fhird  of  January,  1844,  Agnew  agreed  with  Sorin  &  Ball, 
a  publiflbing  firm,  to  seU  them  one  half  of  his  interest.  Thej 
were  to  pay  the  costs  of  publication,  the  percentage  to  Gk)od- 
rich,  and  one  half  the  cost  of  the  stereotype  plates.  Agnew 
»nd  Sorin  ft  Ball  were  to  share  the  profits  equally.  Sorin  & 
Ball  further  agreed  that  in  case  of  the  death  of  either  of  the  firm 
or  of  the  dissolution  of  their  copartnership,  Agnew  should  be 
entitled  to  claim  and  take  the  plates  as  his  own  properly,  upon 
refunding  the  amount  of  money  which  should  have  been  paid 
thereon  by  Sorin  &  Ball,  with  ten  per  cent,  additional.  This 
latter  payment,  it  was  provided,  might  be  made  by  means  of 
promissory  notes.  An  additional  agreement  was  entered  into 
•on  October  12,  1846,  by  which  it  was  stipulated  that  to  afibrd 
^indemnity  to  Agnew  for  the  payment  of  Goodrich's  percentage 
'the  stereotype  plates,  jointly  owned  by  Agnew  and  Sorin  &  Ball, 
'-should  be  pledged  to  Agnew  as  security.  It  was  also  agreed 
41iat  if  it  should  become  impossible  for  Sorin  &,  Ball  to  perform 
4iheir  other  contracts  with  Agnew,  by  which  he  should  become 
^entitled  to  purchase  the  plates  as  provided  in  the  original  agree- 
ment, the  purchase  price  therein,  agreed  upon  should  be  pledged 
to  Agnew  for  any  arrears  in  the  copyright  money  due  him.  Uie 
preliminary  parts  of  these  agreements  were  acted  upon.  Histo- 
ries were  published,  and  Sorin  &  Ball  paid  half  the  price  of  the 
stereotype  plates  which  Agnew  had  caused  to  be  made.  In  1847 
Borin  &  Ball  failed.  Their  stock  was  sold  and  their  business 
•closed.  On  June  10, 1848,  this  firm,  by  one  of  the  partiiers, 
relinquished  to  Agnew  its  right  to  publish  the  Pictorial  Histo- 
nies.  At  the  time  of  the  dissolution  of  copartnership,  the  notice 
of  which  was  published  August  2, 1848,  the  firm  was  largely  in- 
debted to  Goodrich  and  to  Agnew.  Agnew  then  presented  to 
Mr.  Sorin  his  promissory  notes  to  the  amount  of  the  half-cost 
of  the  plates  with  ten  per  cent,  additional,  as  provided  in  the 
original  agreement,  and  which  were  to.be  held  by  him  in  pledge 
as  security  for  the  deficit  owing  him  from  the  firm,  according  to 
ithe  supplementary  agreement,  and  demanded  the  plates.  Sorin, 
ecting  for  the  former  firm,  declared  the  notes  satisfactory,  but 
stated  that  he  had  no  control  over  the  plates,  which  were  in  the 
possession  of  the  defendant  Johnson.  Agnew  demanded  the 
plates  of  Johnson,  who  refused  to  deliver  them.  Agnew  then 
replevied  them,  and  the  defendant  recovered  them  on  a  prop- 
erty bond.  Agnew  was  nonsuited  on  the  trial  of  the  replevin 
suit,  and  then  brought  this  action.  The  claim  of  the  defendant 
Johnson  is  based  upon  a  pledge  of  the  plates,  which  he  alleges 
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neas  made  to  him  by  Sorin  &  Ball  as  securitj  for  money  lent  the 
firm.  There  was  in  eTidence  at  the  trial  an  instrument  executed 
by  Sorin  &  Ball,  and  dated  the  twenty-third  of  January,  1846, 
transferring  to  Johnson  certain  enumerated  stereotype  plates, 
to  be  held  by  him  until  a  certain  sum  should  be  repaid  him  by 
the  firm.  But  among  the  plates  designated,  those  of  the  Picto- 
rial Histories  by  Goodrich  were  not  mentioned.  In  a  letter  to 
Sorin  t  Ball,  dated  December,  21, 1847,  Johnson  stated  that 
among  the  plates  delivered  to  him  were  those  of  thirteen  toI- 
nmes  of  Chambers'  Educational  Course,  but  that  they  were  not 
enumerated  in  the  transfer,  and  desired  that  Sorin  Sc  Ball  should 
state  whether  those  also  were  subject  to  the  pledge.  The  reply 
by  Sorin  &  Ball  to  this  note  not  only  manifested  their  intention 
to  pledge  the  Educational  Course  stereotypes,  but  also  their  in- 
tention to  place  in  Johnson's  hands  their  "  interest  in  the  Pic- 
torial Histories,  by  S.  G.  Goodrich,  published  by  our  house,  as 
collateral  for  money  loaned."  There  was  evidence  also  that  the 
defendant  Imew  of  Agnew's  interest,  and  of  the  contracts  with 
Sorin  &  Ball.  Plaintiff  was  nonsuited  in  the  court  below. 
Assignments  of  error  were  thereupon  made  on  behalf  of  the 
plaintiff. 

E,  8.  MUer,  for  the  plaintiff  in  error. 

Wain,  for  the  defendant  in  error. 

By  Court,  Lewis,  J.  The  assignment  of  the  tweniy-third  of 
January,  1846,  from  Sorin  &  Ball  to  Lawrence  Johnson,  does  not 
include  the  stereotype  plates  in  controversy;  and  Mr.  Johnson, 
in  his  letter  of  the  twenty-first  of  December,  1847 ,  after  nearly  two 
years'  time  for  correcting  any  errors  in  that  assignment,  and 
when  his  interest  was  stimulated  by  the  approaching  insolvency 
of  Sorin  ^  Ball,  does  not  pretend  that  these  plates  were  intended 
to  have  been  included  in  that  assignment,  although  he  makes 
claim  to  other  plates  which  he  says  had  been  omitted.  The  let- 
ter of  Sorin  &  Ball,  of  the  same  date  with  Mr.  Johnson's  letter, 
acknowledges  the  claim  made  by  Mr.  Johnson,  and  volunteers 
the  statement  that  it  was  their  intention  to  have  included  the 
plates  in  dispute.  This  letter  was  written  after  the  agreement 
with  the  plaintiff  of  the  twelfth  of  October,  1846.  There  is  no 
eTidence  of  any  consideration  for  it,  as  an  assignment,  and  it 
does  not  place  Mr.  Johnson  upon  the  footing  of  a  purchaser  for 
value  without  notice.  As  the  case  stood  before  the  court  below, 
the  merits  of  Johnson's  title  did  not  rise  higher  than  the  rights 
of  Sorin  &  Ball.    As  against  that  firm,  the  plaintiff,  imder  the  ar- 
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ticles  of  the  twenty-Uiird  of  July,  1844,  and  the  twelfth  of  Octo- 
ber, 1846,  in  connection  with  the  paper  of  the  tenth  of  June,  1848^ 
had  an  interest  as  part  owner,  unconditionally,  and  was  entitled 
to  the  remaining  interest  in  the  plates,  upon  the  performance  of 
the  conditions  provided  in  the  agreements.  If  Sorin  &  Ball 
were  indebted  for  copyright  money,  it  was  a  fair  compliance  with 
the  agreement  to  place  the  notes  in  the  hands  of  some  disinter- 
ested and  responsible  person,  to  be  delivered  to  Sorin  &  Ball 
when  that  debt  was  satisfied. 

The  reason  why  one  joint  tenant  or  tenant  in  common  can  not 
maintain  trover  against  his  companion  is,  that  both  are  equally 
entitled  to  possession,  and  the  possession  of  one  is  the  posses- 
sion of  both,  and  is  in  accordance  with  the  right  of  both.  But 
where  one  misuses  the  joint  property  by  appropriating  it  to  uses 
for  which  it  was  not  designed,  and  refuses  to  apply  it  to  the  pur- 
poses for  which  it  was  held  by  both,  or  if  one  delivers  the  prop- 
erty wrongfully  to  a  stranger,  for  purposes  inconsistent  with  the 
uses  for  which  it  was  designed,  and  such  stranger  denies  the  title 
of  the  other,  and  claims  the  exclusive  possession  and  ownership^ 
the  reason  of  the  rule  ceases,  and  trover  may  be  maintained. 

O^e  of  two  joint  tenants  or  tenants  in  common  may  bring 
trover  against  a  stranger,  and  recover  the  value  of  his  share, 
where  the  non-joinder  of  his  companion  is  not  pleaded  in  abate* 
ment:  2  Saund.  PI.  &  Ev.  1164. 

As  the  evidence  stood  in  the  court  below,  the  plaintiff  there 
ought  to  have  been  permitted  to  go  to  the  jury.  There  was  evi- 
dence on  which  the  jury  might  properly  have  found  in  his  favor.. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Tbovsr  Libs  against  Co-tenant  of  Chattel  W90  Sells  Bstisk  Cha^t^ 
TEL:  PemUnter  v.  KeUy,  54  Am.  Dec.  177,  and  cases  cited  in  the  note.  It 
will  lie  against  an  officer  who  sells  the  whole  property  on  exeontion  against 
one  owner:  White  v.  Morion,  53  Id.  75,  and  cases  cited  in  the  note;  see  also 
Harker  v.  Dement,  52  Id.  670,  and  note  on  the  measure  of  damages  when  the 
owner  of  a  special  interest  recovers,  and  cases  in  this  series  cited  on  the  meas- 
ure of  damages  when  a  co-tenant  sues.  To  the  point  that  a  co-tenant  may 
hring  trover  against  his  fellow  for  the  conversion  of  the  chattel  jointly  owned,, 
the  principal  case  is  cited  in  Benedict  v.  Howard,  31  Barb.  572;  RipUy  v» 
Davis,  15  Mich.  82. 

Co-tenant  mat  Recover  in  Troveb  his  interest  against  his  co-tenant 
who  converts  the  chattel  jointly  owned,  provided  a  plea  in  abatement  is 
not  interposed:  See  Harker  v.  Dement,  52  Am.  Dec.  670,  and  cases  cited  in 
the  note.  The  principal  case  is  cited  to  this  effect  in  Dubois  v.  Okmb^  52  Fa» 
St.  243;  WaliDOTth  v.  Abel,  Id.  374. 
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Lentz  v.  Wallace. 

[17  PK2r»m.TAKU  Btatb,  412,] 
JiTPOMKNT  OF  Ck)UBT  OF  CONCURRENT  JURISDICTION  DiRSOTLT  UPON  VOTXTS 

18,  as  a  plea,  a  bar;  or  as  evidence,  conclusive  between  the  same  parties 
on  the  same  matter  directly  in  question  in  another  court. 

Judgment  of  Court,  Either  of  Concurrent  or  of  Exclusive  Jurisdic- 
tion, LS  NOT  Evidence  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment. 

Judgment  against  Husband  for  Necessaries  Furnished  Wife  is  not 
Evidence  in  a  second  suit  for  necessaries  furnished  the  wife  and  child, 
that  the  husband  turned  his  wife  out  of  doors,  especially  where  the 
record  of  the  former  suit  does  not  show  that  the  suit  was  decided  upon 
this  ground,  and  there  is  want  of  identity  between  the  latter  and  the 
former  demands  in  respect  to  the  articles  furnished  and  the  period  of 
time  for  which  they  were  provided. 

Assumpsit  by  Elizabeth  Lentz  against  William  Price  to  recover 
for  boarding  and  lodging  the  defendant's  wife  and  child,  on  the 
ground  that  defendant  had  expelled  his  wife  from  his  house, 
and  she  with  her  child  had  taken  refuge  with  the  plaintiff  in 
February,  1846.  Plaintiff  furnished  and  proved  a  bill  of  par* 
ticulars,  and  offered  in  evidence  as  proof  of  the  alleged  expul* 
sion  a  record  of  a  former  action  between  the  same  parties 
decided  in  the  same  court  in  the  September  term  of  1846,  in 
favor  of  the  plaintiff,  for  the  recovery  of  the  value  of  necessaries 
furnished  the  plaintiff's  wife.  No  bill  of  particulars  was  fur- 
nished in  this  action,  and  no  precise  time  had  been  specified  in 
the  declaration.  Upon  the  refusal  of  the  court  to  admit  this 
record,  the  plaintiff  offered  it  again,  together  with  an  assurance 
that  it  would  be  accompanied  by  evidence  consisting  of  the 
judge's  notes  taken  at  the  trial,  the  notes  of  counsel  in  the  case, 
and  the  testimony  of  one  of  the  jurors  who  tried  the  case  that 
the  only  ground  upon  which  the  plaintiff  claimed  and  recovered 
in  the  former  action  was  that  the  defendant  had  turned  his  wife 
out  of  doors  and  that  she  had  taken  refuge  with  plaintiff. 
The  court  still  refused  to  admit  the  record,  and  the  plaintiff 
excepted.  The  plaintiff  then  closed  her  case,  and  the  defend- 
ant having  moved  for  a  nonsuit,  it  was  granted.  The  plaintiff 
brought  error. 

MiMer,  for  the  plaintiff  in  error. 

Porter^  for  the  defendant  in  error. 

By  Court,  Lewis,  J.     This  is  an  action  against  a  husband  to 
recover  compensation  for  boarding  his  wife  and  child;  and  the 
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plaintiff  below,  after  establishing  the  fact  that  she  had  provided 
boarding  for  the  defendant's  wife,  offered  in  evidence  the  record 
of  a  former  recovery  for  boarding  her  at  a  former  period  of 
time  not  covered  by  the  present  action.  The  nde  on  this  sub- 
ject is  stated  with  admirable  clearness  by  Chief  Justice  De  Grey, 
in  the  Dwche^s  of  KingsUm's  Case,  20  Howell's  State  Trials,  538, 
and  Professor  Qreenleaf ,  in  his  work  on  evidence,  informs  us  that 
the  rule  stated  on  that  trial  has  been  "repeatedly  confirmed 
and  followed  without  qualification:"  1  Greenl.  Ev.  528.  Chief 
Justice  Gibson,  in  Wbsfiman  v.  DuUeban,  4  Watts,  191,  in  refer- 
ence to  the  opinion  of  Chief  Justice  De  Grey,  states  that  "  the 
law  of  the  case  with  its  distinctions  has  been  compressed  into 
the  dimensions  of  a  nutshell,"  and  "could  not  otherwise  be  so 
well  expressed."  "  The  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar;  or  as 
evidence,  conclusive  between  the  same  parties  on  the  same  mat- 
ter, directly  in  question  in  another  court.  But  neither  the 
judgment  of  a  court  of  concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  incidentally  cognizable,  nor  of  any  mat- 
ter to  be  inferred  by  argument  from  the  judgment." 

In  speaking  of  the  rule  and  the  distinctions  given  in  the 
Ihichesa  of  Kingston's  Case  (only  a  portion  of  which  is  here 
stated),  Chief  Justice  Gibson,  in  Hlbshman  v.  DvHeban,  supra, 
states  that  "  this  brief  but  comprehensive  summary  fumiahes  ii 
rule  for  every  case  that  any  complication  of  circumstances  can 
produce." 

With  this  rule  for  our  guide,  the  solution  of  the  question  of 
evidence  before  us  is  not  difficult.  The  husband  is  liable  for 
necessaries  furnished  to  his  wife,  whether  he  cohabits  with  her 
or  turns  her  out  of  doors  without  cause;  and  the  record  of  the 
former,  judgment  does  not  show  upon  which  ground  the  recoveiy 
leas  obtained.  The  judgment  might  have  been  obtained  upon 
aither  of  these  grounds,  or  upon  evidence  of  an  express  con- 
tract; so  that  the  question  of  turning  the  wife  out  of  doors  was 
not  directly  in  issue  in  that  suit,  nor  can  it  even  be  "inferred 
by  argument  from  the  judgment "  that  such  a  fact  was  estab- 
lished. The  liability  of  the  husband  for  the  particular  demand 
in  that  suit  is  all  that  is  there  established.  That  liability  de- 
pended upon  the  relations  which  existed  between  himself  and 
his  wife  at  the  time  the  necessaries  were  furnished,  or  upon  the 
existence  of  a  contract  between  the  parties  to  the  suit  respect- 
ing that  particular  demand.  The  recoveiy  in  the  present  suit 
depends  upon  the  relations  existing  at  a  different  period  of  time^ 
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or  upon  a  contract  respecting  a  different  demand  for  articles 
furnished  at  a  different  time.  The  demand  in  the  first  action 
was  for  boarding  the  wife,  and  in  this  action  it  is  for  boarding 
the  wife  and  child.  Under  sach  drcmnstances,  the  record  of  it^ 
self  proves  nothing  material  to  the  decision  of  this  case,  and  the 
notes  of  judge  and  counsel,  even  when  supported  by  the  testi- 
mony of  "  one  of  the  jurors/'  furnish  but  imperfect  and  un- 
certain means  of  ascertaining  the  real  ground  of  the  former  de- 
cision. And  when  ascertained,  there  is  a  want  of  identity  with 
the  present  demand,  in  the  articles  furnished,  in  the  period  of 
time  for  which  they  were  provided,  and  during  which  these  un- 
happy domestic  relations  are  alleged  to  exist,  as  the  foundation 
of  the  claim  upon  the  husband. 

The  decision  of  the  court  below  in  rejecting  the  evidence  was, 
in  our  opinion,  correct. 

Judgment  affirmed. 


JUSOMRNT  OF  CoURT  OF  CONGUBBENT  JUBISDICTIOXr  IB  CONCLUSIVB  be- 
tween the  same  parties  on  the  same  matter:  See  Jones  y,  WecUhenbee,  51  Am. 
Dec  653,  and  oases  cited  in  the  note.  See  also  Candee  v..  Lord,  Id.  294,  and 
note;  CoJ^n  v.  Knotty  52  Id.  537,  and  note;  Emlmry  y.  Conner,  53  Id.  325,  and 
note;  Doty  v.  Brown,  Id.  350;  North  R,  M,  Co,  v.  Shreufdmry  Church,  Id. 
258;  Kaae  v.  Beet,  Id.  573.  The  judgment  must  have  been  upon  the  merits 
to  make  it  a  bar  to  a  subsequent  suit:  Taylor  v.  Larkin,  49  Id.  119,  and  note. 
The  principal  case  is  cited  in  Lewie  and  NeUon*$  Appeal,  67  Pa.  St.  165,  to 
the  point  that  a  judgment  is  not  evidence  of  any  matter  which  came  collater- 
ally in  question,  nor  of  any  matter  incidentally  cognizable,  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment.  In  Coursin  v.  Pennsylvcuiia 
Ins.  Co.,  46  Id.  330,  a  record  was  admitted,  and  the  court  distinguished  the 
principal  case  which  had  been  relied  upon  by  counsel,  on  the  ground  that  the 
record  there  offered  did  not  neoeasarily  tend  to  prove  the  facts  which  it  was 
offered  to  establish. 


NoBOBOss  V.  Insubance  Companies. 

[17  Pmi8n.TA2iiA  State,  429.] 

Vehdob  Ebtains  Insubablb  Imtekest  Who  has  not  Parted  with  all  his 
interest  in  the  property. 

Vendor  Rbtainino  Possession  or  Goods  bt  Agreement  of  Pabtdes  and 
holding  the  policies  of  insurance  which  he  had  previously  procured  thereon 
as  collateral  security  for  the  payment  of  the  residue  of  the  purchase 
money  retains  an  insurable  interest  in  the  goods. 

Goods  Retained,  bt  Agreement  or  Parties,  in  Possession  or  Ven- 
dor, who,  previous  to  the  sale,  has  obtained  policies  of  insurance 
thereon,  which  he  held  as  collateral  security  for  the  baUince  of  the  pur- 
chase money  due,  may  be  treated,  in  favor  of  the  creditors  of  the  vendor, 
as  the  absolute  property  of  the  vendor,  who,  as  against  the  insurance 
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comptnies,  is  the  owner  to  the  extent  of  the  unpaid  pnzchase  money, 
and  whoee  interest  to  this  extent  in  the  insnrance,  the  goods  having 
been  destroyed  by  fire,  is  subject  to  attachment  by  the  creditors. 

Attaghment  execution  issned  on  a  judgment  by  Samuel  Noi^ 
cross  against  John  B.  Martel,  defendant,  and  the  Franklin  Fire 
Insurance  Company  of  Philadelphia  and  the  Spring  Garden 
Mutual  Insurance  Company,  garnishees.  Martel  insured  certain 
tools  and  fixtures  of  a  sash,  door,  and  blind  factoiy  for  three 
hundred  dollars  in  each  company.  He  afterwards  sold  the 
properiy  to  Moore  for  about  seyen  hundred  and  fifiy  dollars, 
Moore  paying  three  hundred  dollars  down,  and  Martel  retaining 
possession  as  stated  in  the  opinion.  The  property  was  destroyed 
by  fire,  and  the  judgment  creditor  of  Martel  now  seeks  to  charge 
the  insurance  companies  as  garnishees.  Plaintiff,  haying  giyen 
eyidence  of  the  aboye  facts,  was  nonsuited  on  motion  of  counsel 
for  the  garnishees;  whereupon  error  was  assigned. 

Peirce  and  OuiUoUy  for  the  plaintiff  in  error. 

O,  W.  Btddle,  for  the  defendants  in  error. 

By  Court,  Lewis,  J.  Martel,  after  insuring  his  goods  in  two 
companies,  agreed  to  sell  them  to  Moore,  who  paid  a  psQrt  of  the 
purchase  money,  and  gaye  his  judgment  note  for  the  balance. 
By  agreement  of  the  parties,  Martel  retained  the  possession  of 
the  goods,  and  held  the  policies  of  insurance  as  collateral  se- 
curity for  the  payment  of  the  residue  of  the  purchase  money. 
A  loss  occurred  after  this  transaction,  and  the  insurance  com- 
panies object  to  the  recoyeiy,  upon  the  ground  that  Martel  by 
the  sale  ceased  to  haye  an  insurable  interest  in  the  property. 

A  yendor  who  has  not  absolutely  parted  with  all  his  interest 
in  the  property  retains  an  insurable  interest:  1  Amould  Mar. 
Ins.  260;  Hibbert  y.  Carter ^  1  T.  K.  745.  An  agreement,  upon 
the  sale  of  a  ship,  that  the  yendor  will  pay  the  purchaser  fiye 
hundred  dollars  if  the  ship  be  lost  in  three  months,  entitles  the 
former  to  recoyer  upon  an  insurance  effected  before  the  sale: 
Reed  y.  CoUy  3  Burr.  1612;  1  Phill.  Ins.  72.  So  a  sale  and 
conyeyance  of  real  estate,  taking  a  mortgage  for  the  purchase 
money,  is  only  a  change  of  title  from  an  absolute  to  a  condi- 
tional one,  and  does  not  deprive  the  yendor  of  the  protection 
provided  by  the  policy  previously  obtained:  Stetson  v.  Mass,  Mut, 
Ins.  Co.,  4  Mass.  330  [3  Am.  Dec.  217]. 

In  the  case  before  us,  tbe  policies  of  insurance  and  the  pos- 
session of  the  goods  were  retained  by  Martel  for  the  purpose  of 
securing  the  payment  of  the  residue  of  the  purchase  money. 
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This  was  done  in  pursuance  of  the  final  agreement  of  the  parties, 
and  the  dispute  which  previously  existed  between  them  furnishes 
no  ground  of  defense  to  the  insurance  companies,  even  if  it  be 
conceded  that  Martel  violated  a  promise  to  deliver  the  goods 
without  payment.  It  is  sufficient  for  the  purposes  of  this  attach- 
ment that  the  goods  were  never  in  fact  delivered  to  the  vendee, 
and  that  they  were  retained  in  the  possession  of  the  vendor,  by 
consent  of  both  parties,  to  secure  the  payment  of  the  purchase 
money.  Such  a  possession  is  good  as  between  the  x>arties;  and 
in  favor  of  the  creditors  of  the  vendor,  the  goods  might  be 
treated  as  the  absolute  property  of  the  latter.  So,  as  against  the 
insurance  companies,  Martel  must  be  considered  as  the  owner  to 
the  extent  of  the  unpaid  purchase  money. 

Moore,  the  vendee,  is  not  injured  by  a  recovery  in  this  action. 
On  the  contrary,  he  will  be  benefited  by  this  proceeding,  because 
it  produces  satisfaction  of  his  debt  to  Martel. 

Judgment  of  nonsuit  reversed,  and  a  venire  facias  de  novo 
awarded. 


Insukablb  Intebxst. — ^In  BeU  v.  Western  Marine  and  F%rt  Ins,  Co,,  39  Am. 
Dec  642,  the  unpaid  vendor  of  a  vessel  was  held  to  have  an  insurable  interest 
after  the  sale,  though  an  invalid  mortgage  was  taken.  See  also  the  prior 
in  this  series  ooUeoted  in  the  note. 


Meiizet's  Appeal. 

[17  PxnBTI.TAHIA  SXATB.  449.] 

Widow  kat  Elict  to  Takx,  ik  Lieu  ov  Doweb,  devise  or  bequest  by 
husband  to  her,  or  she  may  take  her  share  or  distributive  part  of  the 
personalty  under  the  intestate  laws,  by  the  Pennsylvania  statutes  of  1833 
and  1848,  which  latter  is  cumulative  of  the  former. 

Ko  Constitutional  Provision  Guabds  Common-law  Right  of  Doweb, 
for  it  is  not  a  part  of  the  marriage  contract,  but  results  from  wedlock  by 
the  operation  of  existing  laws  at  the  time  of  the  husband's  death;  and 
the  Pennsylvania  statute  of  1848,  relative  to  rights  of  a  wife  in  the  hus- 
band's estate,  is  given  no  retroactive  operation  and  violates  no  vested 
rights  by  being  applied  to  the  estate  of  one  who  died  after  its  passage. 

Wmow  13  Interested  in  Personal  Estate  of  Deceased  Husband  un- 
der the  Pennsylvania  statute,  although  she  has  received  a  devise  or  be- 
quest under  the  wiU,  and  she  va  therefore  entitled  to  a  fair  account  of  the 
personal  estate  by  the  executor,  and  to  final  judgment  on  the  merits 
upon  her  application  to  the  court  under  the  act  of  1832,  whioh  requires 
the  removal  of  an  executor  who  does  not  file  a  true  inventory  "upon 
application  of  any  person  interested." 

PETmoR  in  the  orphans'  court  for  a  citation  against  the  exeo- 
Qtor  of  the  will  of  John  M.  Melizet,  filed  by  Antoinette  Melizei, 
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the  widow  of  the  decedent.  Melizet  died  on  the  tweniy-sixih 
of  March,  1850,  leaTing  a  will  by  which  he  disposed  of  his  real 
and  personal  estate  in  various  ways,  directing,  howeyer,  that 
one  third  of  the  net  annual  income  of  his  real  estate,  of  which 
he  made  his  executor  trustee,  should  be  paid  during  her  life  to 
his  wife  Antoinette,  then  divorced  a  mensa  el  thoro.  John  B. 
Boudet,  the  nephew  of  the  deceased,  was  appointed  executor, 
and  to  him  letters  testamentaiy  were  issued.  Boudet  filed  an 
inventoiy  and  appraisement  of  the  personal  estate,  and  a  state- 
ment of  the  real  estate  of  the  testator.  The  petition  stated 
that  shortly  before  his  death  the  testator  was  possessed  of  stock 
in  various  inistitutions,  of  great  value,  and  that  these  stocks 
were  not  mentioned  in  the  inventoiy  filed.  It  was  alleged  upon 
belief,  that  these  stocks  had  been  disposed  of  by  the  testator, 
with  the  knowledge  and  assistance  of  the  executor,  with  the 
intention  of  depriving  the  petitioner  of  her  rights  as  to  them. 
It  was  prayed  that  citation  issue  to  Boudet  to  appear  and 
answer,  and  that  he  be  required  to  give  bonds,  or  be  dismissed. 
Petitioner  stated  that  she  had  not  elected  to  take  under  the  will» 
or  waived  any  right  to  which  she  was  entitled,  and  that  she 
wished  information  as  to  the  property  of  the  testator,  to  enable 
her  to  make  a  judicious  choice.  The  answer  of  the  executor 
denied  the  allegations  of  the  petition  veith  respect  to  the  stock. 
The  executor  also  demurred  that  the  petitioner  had  no  right  to 
maintain  the  petition.  The  petitioner  then  prayed  the  appoint- 
ment of  an  auditor  to  take  testimony.  The  court  dismissed  the 
petition,  on  the  ground  that  the  petitioner  was  not  a  party  in 
interest,  and  therefore  not  entitled  to  the  remedy  prayed  for. 
The  petitioner  appealed. 

Williams  and  Ouillou^  for  the  appellant. 

(Gerhard  and  Chapron,  for  the  respondent. 

By  Court,  Coulteb,  J.  The  eleventh  section  of  the  act  of 
1833,  relating  to  last  wills  and  testaments,  enacts  "  that  a  de- 
vise or  bequest  by  a  husband  to  his  vnfe  of  any  portion  of  his 
estate  or  property  shall  be  deemed  and  taken  to  be  in  lieu  of 
and  bar  of  her  dower;"  "provided  that  nothing  herein  con- 
tained shall  deprive  the  widow  of  dower,  or  of  the  estate  or 
property  so  devised."  If  the  word  "  dower"  in  the  proviso  is 
construed  to  mean  dower  at  common  law,  so  also  must  it  be 
construed  in  the  enacting  clause.  It  would  seem,  therefore, 
that  the  wife  is  only  barred  of  her  dower  at  common  law,  if  she 
accepts  under  the  will.    As  to  any  part  of  the  personal  estate 
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remaining  undisposed  of  bj  the  will,  she  would  take  her  pur- 
part or  share  under  the  intestate  laws,  not  being  barred  by  the 
statute,  either  in  its  letter  or  its  spirit.  In  Leinaweaver  t. 
Sioever,  1  Watts  &  S.  160,  it  was  held  that  the  acceptance  bj  a 
widow  of  her  share  under  the  intestate  laws  did  not  bar  her 
from  recovering  dower  of  land  aliened  by  her  husband  in  his 
life-time.  There  is  a  pretty  strong  analogy  between  that  case 
and  the  present.  The  former  exhibiting  the  tendency  of  our 
courts  to  favor  the  claim  of  the  widow  to  her  full  share  under 
our  statute  of  distribution,  if  she  chose  to  claim  it,  irrespective 
of  the  claim  of  her  dower  at  common  law.  This  same  tendency 
was  strongly  exemplified  by  a  train  of  decisions  anterior  to  the 
act  of  1794.  It  was  held  that  equity  would  only  interfere  to 
bar  the  widow  where  the  implication,  that  the  testator  intended 
that  she  should  not  have  dower,  and  the  devise  or  bequest  was 
so  strong  and  necessary  that  it  could  not  be  resisted,  or  where,  if 
she  took  both,  it  would  defeat  the  whole  will:  Kennedy  v.  Ned" 
row,  1  Dall.  418;  Hamilton  v.  BuckwaUer,  2  Yeates,  389;  Crea^ 
craft  V.  Wicms,  Add.  350.  And  in  Evans  v.  Webb,  1  Yeates,  424 
[1  Am.  Dec.  308],  it  was  said  by  Yeates,  J.,  the  venerable  father 
of  Pennsylvania  law,  that  if  she  takes  a  larger  estate  under  the 
will  than  her  dower,  it  shall  not  be  in  bar  thereof  unless  so  ex- 
pressed. The  act  of  1794,  section  1,  provides,  "  that  the  share 
of  the  estate  of  the  intestate  in  this  act  directed  to  be  allotted 
to  the  widow  shall  be  in  lieu  and  satisfation  of  her  dower  at 
common  law."  This  act  settled  what  had  long  been  contested, 
but  always  decided  in  favor  of  the  widow  by  the  courts.  Under 
this  act,  when  she  gave  up  her  testamentary  right,  she  stood,  as 
it  regarded  the  devisee  of  the  land,  in  the  light  of  a  purchaser 
for  her  share,  and  not  as  a  mere  volunteer.  Her  right  to  elec- 
tion was  indisputable,  under  the  act  of  1794;  and  it  was  ruled 
in  Duncan  v.  Duncan^  2  Id.  802,  that  her  election  must  be  by 
plain  and  explicit  acts,  under  a  full  knowledge  of  the  circum- 
stances of  her  husband,  and  of  her  own  rights. 

Then  came  the  act  of  1883,  which  I  have  cited,  and  in  which 
the  words  appended  to  ''  dower,"  to  wit,  at  ''common  law,"  in 
the  act  of  1794,  are  dropped.  Subsequently  the  law  of  1^48  was 
enacted,  the  eleventh  section  of  which  is  in  substance  as  fol- 
lows: ''The  act  of  1838  shall  not  deprive  the  widow,  in  case 
she  elects  not  to  take  under  the  will  of  her  husband,  of  her 
share  of  the  personal  estate  of  her  said  husband,  but  that  the 
said  widow  may  take  her  claim  either  of  the  bequest  or  devise, 
or  her  share  of  the  personal  estate  under  the  intestate  laws.** 
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This  section  is  plainly  cumulatiTO  and  in  addition  to  the  eleventh 
section  of  the  act  of  1833,  and  intended  to  explain  it.  It  cer- 
tainly could  not  have  been  intended  to  repeal  it.  The  legislature 
seem  to  have  thought,  that  by  the  word  "  dower"  in  that  section, 
dropping  the  addition  of  the  words  * '  at  common  law,"  which  were 
used  in  the  act  of  1794,  was  meant  the  widow's  share,  and  that 
she  was  not  confined  to  dower  at  common  law.  Hence  the  act 
of  1848;  and  it  is  a  matter  of  no  consequence  whether  that  act 
was  a  declaratoiy  act  or  an  original  law,  because  it  was  in  fuU 
operation  more  than  a  year  before  testator's  death. 

It  was  vehemently  contended  at  bar,  that  this  act  was  uncon- 
stitutional, because  the  rights  of  the  wife  are  fixed  and  vested 
at  the  time  of  the  marriage;  and  that  this  act  alters  and  changes 
those  rights,  and  essentially  interferes  with  them  as  well  as  with 
Ihe  vested  rights  of  the  husband.  But  we  know  not  where  the 
parties  were  united  in  wedlock,  whether  in  this  state  or  else- 
where; nor  under  what  law  of  domicile  those  alleged  rights 
vested.  Here,  in  this  commonwealth,  laws  have  been  passed 
from  time  to  time,  altering  our  statute  of  distribution,  and  alter- 
ing the  manner  of  making  wills.  Those  laws  have  been  con- 
sidered sound  and  good,  if.  in  operation  at  the  time  of  the  de- 
cedent's death,  no  matter  whose  inchoate  interests  they  affected. 
The  legislature  might  at  their  discretion  annul  the  common-law 
right  of  dower,  and  repeal  the  statute  of  wills. 

There  is  no  constitutional  provision  guarding  the  common* 
law  right  of  dower;  it  is  not  part  of  the  marriage  contract.  It 
results  from  wedlock  by  the  operation  of  existing  laws  at  the 
time  of  the  husband's  death.  The  act  of  1848  is  perfectly  con- 
stitutional; we  give  it  no  retroactive  operation;  it  violates  no 
vested  right.  If  the  doctrine  of  the  respectable  counsel  was 
sustained,  it  would  upset  many  estates  in  the  commonwealth. 

A  doubt  has  been  expressed  whether  this  act  does  not  confine 
the  election  of  the  widow  to  the  personal  estate  alone.  I  can 
not  entertain  such  a  doubt.  But  I  am  instructed  by  the  court 
to  express  no  opinion  as  to  the  real  estate.  Indeed,  the  proper 
parties  are  not  before  us,  that  is,  the  devisees  of  the  realty.  It 
is  the  executor  in  his  character  of  executor,  representing  the 
personal  estate,  and  the  widow,  who  are  the  contestants  about  a 
matter  which  does  not  involve  the  distribution  of  the  real  estate. 

But  the  widow  is  entitled  to  elect,  not  to  take  under  the  will, 
in  which  case  she  will  be  entitled  to  take  her  share  or  distribu- 
tive part  of  the  i>er8onalty,  beyond  all  doubt  or  cavil.  And  in 
order  that  she  may  be  enabled  to  make  that  election  with  a  full 
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knowledge  of  the  ciroaxnBtanceB  of  her  husband,  she  is  entitled 
to  a  fair  account  of  the  personal  estate  by  the  executor.  By 
petition  to  the  court  she  impeaches  the  inventoiy  and  account 
furnished  and  filed  by  the  executor,  which  petition  is  verified  by 
her  oath.  Her  application  to  the  court  is  under  the  twenty-sec- 
ond seclioil  of  the  act  of  the  twenty-ninth  of  March,  1832,  which 
jreqoires  the  remoTal  of  an  executor  who  does  not  file  a  true  in- 
ventory **  upon  the  application  of  any  person  interested."  The 
widow  is  interested,  has  a  good  standing  in  court,  and  is  enti- 
tled to  have  her  cause  proceeded  in  to  final  judgment  on  the 
meriio.  There  is  nothing  in  the  objection  that  the  widow  did 
not  apply  for  the  appointment  of  an  examiner.  Our  orphans' 
courts  do  not  proceed  exactly  in  conformity  with  chancery  forms. 
The  widow  did  apply  for  the  appointment  of  an  auditor  to  ex- 
amine and  report  upon  the  facts  involved  in  the  petition  and 
answer.  But  the  court  refused  to  appoint  an  auditor,  and  dis- 
missed the  petition  because  the  widow  was  not  a  party  in  inter- 
est. In  this  there  was  error.  I  say  nothing  of  facts  spoken  of 
in  the  argument  as  to  property  and  effects,  stocks,  etc.,  which 
the  testator  ought  to  be  considered  as  possessed  of  and  lawfully 
owning  at  the  time  of  his  death;  all  that  will  depend  on  the 
testimony  when  taken. 

The  only  question  strictly  before  this  court  is  whether  the 
widow,  under  the  act  of  the  twenty-ninth  of  March,  1832,  is  a 
**  person  interested"  and  entitled  to  a  standing  in  court  under 
its  provisions.     We  think  she  is. 

Decree  reversed  and  procedendo  awarded. 


GoNSTiTUTiONALiTT  OF  Rbtroactive  STATUTES:  See  BoMghor  v.  ^etew, 
52  Am.  Dec.  694,  and  the  caaes  referred  to  in  the  note.  In  Noel  v.  Eheing^  9 
Ind.  50,  the  principal  caae  is  cited  to  the  effect  that  a  statute  respecting 
dower  passed  after  the  right  of  dower  is  inchoate,  but  taking  effect  before  it 
is  consummate  by  the  death  of  the  husband,  is  not  retroactive. 

Election  bt  Widow  to  Take  under  the  Will  in  Lieu  ov  Dowsk: 
See  Borland  v.  Nichola,  51  Am.  Dec.  576,  and  oases  cited  in  the  note.  In 
She^fer  v.  Shaffer^  50  Pa.  St.  397,  it  is  held  thftt  the  dower  of  a  widow  who 
refuses  to  take  under  the  will  is  at  common  law,  and  recoverable  not  in  the 
orphans'  court,  but  only  at  law  or  in  equity;  and  the  court,  per  Agnew,  J., 
said:  "I  have  considered  it  proper  to  state  the  nature  of  the  widow's  estate 
of  dower  after  refusing  to  take  under  the  will  at  some  length,  in  consequence 
of  the  remarks  of  Justice  Coulter  in  Melizet^a  Appeal,  17  Pa.  St.  454,  which 
might  seem  to  leave  a  question  as  to  the  meaning  of  the  term." 

Widow  has  Bight  to  True  Invbntoht  of  Testator's  Profertt,  to 
enable  her  to  make  an  eleotion  between  taking  under  the  will  and  taking  bar 
4ower.    The  principal  ease  is  cited  to  this  effect  in  S§kU€  qf  WUUam  A. 
Modes,  11  Phila.  104. 
▲m.  Dbo.  Vol.  LV— 87 
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Gangweb  v.  Fbt. 

[17  PENRnLTAnA  StaZX,  491.] 

Damages  ior  Briagh  of  Unexeocted  Parol  Contraot  to  Ckmrxr  Lanii- 
can  not  be  recovered  under  a  declaration  for  goods  sold  and  delivered  or 
money  had  and  received. 

Evidence  Tending  to  Establish  Claim  for  Damages  for  BRSAcn  09 
Parol  Contract  to  convey  land  is  irrelevant  when  offered  under  a  dec* 
laration  for  goods  sold  and  delivered  or  money  had  and  received. 

Plaintiff  Suing  for  Breach  of  Parol  Contract  for  Purchase  of 
MoiSTT  OF  Land  subsequently  sold  to  another  by  the  vendor  may 
waive  the  tort,  and  recover  a  moiety  of  the  money  received  at  the  second 
sale,  under  account  for  money  had  and  received,  if  the  contract  has 
been  so  far  executed  as  to  take  the  case  out  of  the  statute  of  frauds,  and 
to  vest  in  the  plaintiff  an  interest  or  estAte  in  the  land,  so  as  to  entitle 
him  to  a  conveyance. 

Payment  of  Purchase  Monet  is  not  Alone  Sufficient  to  take  a  parol 
contract  for  the  sale  of  land  out  of  the  statute  of  frauds. 

Actual  Delivery  of  Possession,  in  Pursuance  of  and  in  Part  Per- 
formance of  a  parol  agreement  for  the  sale  of  lands,  must  be  shown  in 
order  to  take  it  out  of  the  statute  of  frauds. 

Temporary  Erections,  or  Surveying  Land,  or  Repeated  Acts  of  Owner- 
ship, such  as  cutting  timber,  do  not  cooibtitute  such  a  possession  as  will 
take  a  parol  contract  for  the  sale  of  lands  out  of  the  statute  of  frauds, 
though  such  acts  constitute  the  only  possession  usually  taken  of  unculti- 
vated timber-land. 

Doctrine  of  Part  Performance  is  not  to  be  Extended  to  new  cMes 
which  do  not  come  clearly  within  the  rules  and  precedents  already 
established.  The  statute  of  frauds  should  not  be  further  encroached 
upon. 

Case  by  William  Fiy  against  Solomon  Gangwer  to  recover 
one  half  of  six  hundred  dollars,  being  the  purchase  money  re- 
ceived by  Gangwer  on  a  sale  to  Stephen  Balliet,  Jan.,  of  a  tract 
of  wood-land,  one  half  of  which  Fry  claimed  to  own  under  a  parol 
contract  with  Gangwer.  The  counts  were  for  goods  sold  and 
delivered,  work  and  labor  done  and  performed,  money  lent  and 
advanced,  money  laid  out  and  expended,  and  money  had  and 
received.  There  was  evidence  of  a  settlement  of  the  accounts 
of  plaintiff  and  defendant,  and  that  the  balance  due  from 
defendant  was  about  sixty  dollars.  There  was  an  entry  made 
by  Fry  on  this  occasion  in  Gangwer's  book,  in  his  presence, 
making  a  statement  of  this  settlement,  and  including  therein  a 
statement  of  the  settlement  by  Fry  for  the  land  in  question. 
The  defendant  objected  to  the  admission  of  this  evidence,  on  the 
ground  that  it  was  not  pertinent  to  the  issue,  there  being  noth- 
ing in  the  declaration  relating  to  the  purchase  money  paid  by 
Fiy  for  the  land;  and  the  objection  being  overruled,  excepted. 
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There  was  evidence  that  F17  had  put  wood-choppers  upon  the 
land,  and  had  taken  away  the  wood  which  was  cut,  and  of  dec- 
larations of  Gangwer  that  F17  was  to  have  half  of  the  land,  and 
that  he  had  sold  one  half  the  land  to  F17.  The  land  was  sor- 
yeyed  at  the  request  of  Gangwer.  F17  and  Gangwer  were 
present  at  the  survey,  and  Fry  paid  a  portion  of  the  tavern  bill 
for  the  surveying  party.  To  the  introduction  of  articles  of 
agreement  for  the  sale  of  the  land  by  Gangwer  to  Balliet,  the 
defendant  objected  and  excepted.  The  articles  were  read,  and 
Balliet  testified  to  his  payment  of  six  hundred  dollars  purchase 
money  to  Gtangwer,  and  to  his  taking  possession.  The  convey- 
ance from  Gangwer  to  Balliet  was  in  evidence.  The  court  be- 
low instructed  that  Fry's  presence  at  the  survey  was  not  an 
entry  into  possession,  but  that  Fiy's  presence  on  the  land  vnth 
the  wood-choppers  under  the  agreement,  the  purchase  money 
having  been  paid,  and  not  as  a  trespasser,  "  would  be  an  entiy 
into  possession  and  an  exercise  of  ownership  as  great  as  mere 
mountain  wood-land  regularly  receives  at  the  hands  of  its 
owner."  The  defendant  excepted  to  the  charge,  and  the  ver« 
diet  being  for  the  plaintiff,  took  a  writ  of  error. 

Bridges  and  Porter^  for  the  plaintiff  in  error. 

Siile8  and  DaviSy  for  the  defendant  in  error. 

By  Court,  Lewis,  J.  Loose  as  our  system  of  pleading  is,  w» 
have  not  yet  sanctioned  the  recovery  of  damages  for  the  breach, 
of  a  special  parol  contract  to  convey  land,  under  a  dedarationi 
for  goods  sold  and  delivered,  or  money  had  and  received.  So* 
far  as  the  evidence  tended  to  establish  a  claim  of  this  character, 
it  was  irrelevant,  and  ought  not  to  have  been  received. 

But  if  the  contract  for  the  purchase  of  a  moiety  of  the  land 
had  been  so  far  executed  as  to  take  the  case  out  of  the  statute 
of  frauds,  and  to  vest  in  the  plaintiff  below  an  interest  or  estate 
in  the  land  so  as  to  entitle  him  to  a  conveyance,  he  might,  on 
the  subsequent  sale  of  it  to  another  by  the  vendor,  waive  the 
tort,  and  recover  a  moiety  of  the  money  under  the  count  for 
money  had  and  received.  To  entitle  In'm  to  this,  however,  he 
must  show  an  actual  delivery  of  possession  in  pursuance  of  and 
in  part  performance  of  the  agreement:  Allen's  Usiate,  1  Watts  & 
S.  388.  Payment  of  the  purchase  money  alone  is  not  sufficient: 
Parker  v.  Wells,  6  Whart.  153.  And  temporary  erections,  or  re- 
peated acts  of  ownership,  such  as  erecting  a  temporary  cabin  for 
making  sugar,  cutting  timber,  although  repeated,  do  not  con- 
stitute such  a  possession  as  will  take  the  case  out  of  the  statute: 
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Toung  t.  Olendenning^  6  Watts,  609.  It  is  no  answer  to  the  objec- 
tion to  these  acts,  as  insufficient  for  the  purpose,  that  they  con- 
atitute  the  only  possession  usually  taken  of  uncultivated  timber- 
land.  The  purchaser  may  clear,  inclose,  and  cultiyate  wild  land, 
if  he  is  disposed  to  do  so;  and  where  he  does  so,  and  his  im- 
provements are  so  extensive  as  to  make  it  inequitable  to  deprive 
Lim  of  the  land,  his  case  would  be  taken  out  of  the  statute. 
But  where  nothing  of  this  kind  api>ear8,  and  the  purchaser  has 
only  entered  for  the  purpose  of  stripping  the  land  of  its  valua* 
ble  timber  and  lining  his  pockets  with  the  proceeds,  such  acts 
do  not  constitute  such  an  equity  as  entitles  him  to  protection 
Ssfom  the  operation  of  the  act.  A  construction  which  takes  such 
'-B  case  out  of  the  statute  would  work  its  repeal  in  a  majority  of 
^the  parol  sales  of  unseated  timber-land. 

So  far  from  adopting  a  principle  which  must  have  this  effect, 
^he  coxuis  of  justice  are  gradually  regarding  the  provisions  of 
the  statute  of  frauds  veith  more  favor  than  formerly;  and  in 
Pennsylvania,  where  an  action  may  be  maintained  to  recover 
^damages  for  the  breach  of  a  parol  contract  to  convey  lands,  there 
Is  less  reason  than  elsewhere  exists  for  giving  to  such  acts  the 
effect  of  vesting  in  the  purchaser  a  title  to  the  land,  against  the 
positive  provisions  of  a  most  wise  and  salutaiy  enactment. 
Chancellor  Kent  agrees  *'with  these  wise  and  learned  judges 
ivho  have  declared  that  the  courts  ought  to  make  a  stand  against 
«ny  further  encroachment  on  the  statute,  and  ought  not  to  go 
one  step  beyond  the  rules  and  precedents  already  established:" 
FhiUipa  v.  TJumpsan,  1  Johns.  Ch.  13J.,  149.  We  fully  sub- 
scribe to  this  view  of  the  subject,  and  deeply  regret  that  the 
beneficial  provisions  of  the  statute  have  been  so  far  broken  in 
upon  already  as  to  work  its  partial  repeal.  The  doctrine  of 
part  performance  is  not  to  be  extended  to  new  cases  which  do 
not  come  clearly  vnthin  the  equitable  principle  of  previous  de- 
sions:  Oerman  v.  Machin,  6  Paige,  289,  293. 

We  aie  of  opinion  that  the  decisions  and  instructions  on  this 
part  of  the  case  were  erroneous,  and  that  the  court  below,  as  the 
pleadings  and  evidence  stood,  ought  to  have  stated  to  the  jury 
that  the  plaintiff  was  not  entitled  to  recover  any  part  of  the 
money  arising  from  the  sale  of  the  land  by  Gangwer  to  Stephen 
Balliet,  jun. 

We  perceive  no  other  error  in  the  proceedings  of  the  court 

l)elow. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Part  Pkbvobkance  to  Take  Pabol  Coittract  out  of  Statutb  o9 
Frauds:  See  extensive  note  on  this  subject  appended  to  ChrUty  r.  Bamhart^ 
63  Am.  Deo.  53^-547}  which  also  refers  to  the  prior  notes  and  cases  upon  thia 
point  in  this  series.  See  also  McMahan  ▼.  McMahan,  Id.  481;  Ham  v.  Swn^ 
mons,  52  Id.  291.  The  principal  case  is  cited  in  Hill  v.  Meyera,  43  Pa.  St. 
172,  to  the  point  that  payment  of  the  purchase  money  alone  will  not  take  th» 
parol  contract  out  of  the  statute. 

Money  Had  and  Eiokivxd,  What  CAuais  of  Action  Admibsibu  un- 
DKB  Count  for:  See  extensive  note  to  WelU  v.  Brigham,  62  Am.  Deo.  761* 
760.  See  also  TMeUa  v.  Piciering,  51  Id.  48,  and  cases  cited  in  the  note. 
To  the  point  that  (UgumpaU  is  resorted  to  as  a  substitute  for  a  bill  in  equity, 
and  is  to  a  certain  extent  conducted  on  equitable  principles,  the  principal 
case  is  cited  in  Moore  v.  Mandlebaum,  8  Mich.  460. 

Waiting  Tort  and  Suing  in  Assumpsit:  See  Otbom  ▼.  BeU^  49  Am. 
Dec  275,  and  note  citing  prior  cases. 


Baluet  v.  The  Commonwealth. 

[17  PBiniBTX.TAIIIA  STAn,  600.] 

BoAD,  Reoord  of  Which  Shows  that  It  was  Laid  out  and  ocmilmied 
to  a  navigable  stream,  runs  to  the  water's  edge,  even  though  the  viewen» 
in  laying  it  out,  did  not  actually  survey  or  mark  it,  and  the  surperviaon 
have  not  worked  upon  it,  further  than  the  top  of  the  bank. 

Oround  between  High  and  Low  Water  Mark  is  liable  to  be  taken  for 
public  use. 

Road  Commenced  or  Terminated  at  Another  Boad  is  intended  to  fur- 
nish passage  from  and  to  that  other,  and  the  same  rule  applies  to  a  road 

terminating  at  a  navigable  river. 

Owner  of  Soil  can  not  Impede  or  Obstruct  Boad  Terminating  av 
Navigable  Biysr,  and  intended  as  a  means  of  public  communication 
between  the  river  and  the  country  adjoining,  by  erecting  a  wharf  and 
filling  it  up  so  as  to  raise  the  terminus  of  the  road  from  tlie  edge  of  tha 
water  to  the  top  of  the  wharf. 

Party  can  not  Complain  of  Errors  Which  did  not  Prejudice  Him. 

Action  by  William  Walp,  in  the  name  of  the  commonwealth 
of  Pennsylvania,  against  Stephen  Balliet,  jun.,  to  recover  a 
penalty  provided  in  the  sixty-eighth  section  of  the  general  road 
law  of  the  thirteenth  of  June,  1836,  to  be  forfeited  by  any  one 
who  should  obstruct  any  public  highway.  Verdict  was  rendered 
for  the  plaintiff.  The  defendant  brought  error.  The  point  upon 
which  tiie  case  was  decided  sufficiently  appears  from  the  opinion. 

Porter,  for  the  plaintiff  in  error. 

Wright  and  Davis,  for  the  defendant  in  error. 

By  Court,  Lowbie,  J.  All  except  one  of  the  questions  raised 
by  iiie  specifications  of  error  in  this  case  may  be  dismissed  hj 
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flaying  that  the  decision  of  them  below  did  not  prejudice  the 
party  complaining  of  them. 

The  record  of  ihe  road  alleged  to  be  obstracted  shows  that  it 
was  laid  out  and  confirmed  to  the  river  Lehigh  (which  is  a  navi- 
gable stream),  and  therefore  the  road  runs  to  the  water's  edge, 
even  though  the  viewers,  in  laying  it  out,  did  not  actually  sur* 
vey  or  mark  it,  and  the  supervisors  have  not  worked  upon  it 
further  than  the  top  of  the  bank. 

It  appears  then,  by  the  record  in  this  case,  that  the  jury  have 
found  that  there  is  such  a  road  running  to  the  river  Lehigh; 
that  the  defendant  below  erected  a  wharf,  and  filled  it  up  so  as 
to  raise  the  terminus  of  the  road  from  the  edge  of  the  water  to 
the  top  of  the  wharf,  and  that  he  had  notice,  and  neglected  to 
remove  it.  This  is  all  included  in  the  general  verdict  for  the 
plaintiff  below;  for  the  juiy  were  instructed  to  find  for  the  de- 
fendant, unless  all  of  these  facts  were  proved. 

It  is  admitted  that  the  wharf  is  four  or  five  feet  higher  than 
the  water,  and  it  is  apparent  that  such  a  wharf  would  be  an 
obstruction,  in  veiy  many  operations,  between  the  road  and  the 
river;  and  this  is  a  matter  of  common  sense,  for  which  we  do  not 
need  the  finding  of  a  jury.  It  was  on  these  facts  that  the  de- 
fendant below  prayed  the  court  to  instruct  the  jury,  in  sub- 
stance, that  an  alteration  of  the  road  by  the  owner  of  the  soil, 
so  as  to  obstruct  the  communication  between  the  road  and  the 
river,  is  no  offense  against  the  public  right — ^in  other  words, 
that  the  owner  of  the  soil  has  a  right  to  fence  out  the  public 
£rom  passing  from  the  road  to  the  river,  and  vice  versa. 

It  would  be  carrying  the  decisions  on  the  rights  of  riparian 
owners  clean  out  of  the  region  of  common  sense  if  we  should 
use  them  as  instruments  to  enable  us  to  afiSrm  such  a  proposi- 
tion; and  if  such  a  deduction  could  be  legitimately  drawn  from 
6Uoh  premises,  the  absurdity  of  the  conclusion  would  constrain 
us  to  doubt  the  truth  of  the  premises. 

The  ground  between  high  and  low  water  mark  is  as  liable  to 
be  taken  for  public  use  for  a  road  as  any  other.  When  one 
road  commences  or  terminates  at  another  road,  it  is  intended  to 
furnish  a  passage  from  and  to  that  other;  and  the  same  rule  ap- 
plies to  a  road  terminating  at  a  navigable  river.  This  road  ter- 
minating at  such  a  river  is  intended  as  a  means  of  public  com- 
munication between  the  river  and  the  country  adjoining,  and 
the  defendant  had  no  right  to  impede  this  communication. 

Judgment  affirmed. 
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Ebbobs  hot  PaxjiTDiciAL  No  Gbound  tob  Revzbsal:  See  McPktnon  t« 
McPhermm^  03  Am.  Deo.  416,  and  note  oolleoting  prior  oaaes. 

PuBUO  Stbxr  £xTBin>iNO  TO  Natioablb  Riveb  18  not  obetraoted  by 
t>eing  extended  into  river :  See  PwpU  v.  LaanJtA/eT^  47  Am.  Dea  273. 

Bank  of  Bivbr  Subject  to  Powbb  of  Eminent  Domain:  MtmphiB  t. 

Wright,  27  Am.  Dec  489.    The  principal  case  is  cited  in  Clement  v.  BtamSf 

43  N.  H.  613,  as  an  authority  to  the  effect  that  in  Pennsylyania  the  right  of 

the  riparian  owner  upon  a  nayigable  stream  extends  to  low-water  mark»  nol 

to  the  thread  of  the  riven 


Ghambebb  V.  Calhoun. 

(18  PanffTLTAlllA  SlATS,  18.] 

FlunosB  TO  Pat  to  Buildiko  Committxe  Cebtain  Amouht  of  Mokxt  to- 
bfoild  a  chnrdh,  made  by  one  of  the  committee,  may  be  enforced  by  the 
other  members  of  the  committee  or  their  survivors,  by  an  action  at  Uw 
against  the  promisor. 

AonoM  AT  Law  to  Enfobox  Pbomise  to  No  Pabticitlab  Pbbson  ob  Set 
OF  Pebsohs  by  name  may  be  resorted  to  as  a  substitute  for  a  bill,  and 
to  prevent  a  failure  of  justice  where  the  equity  powers  have  not  yet  been 
extended  to  such  a  case,  although  in  England  such  promise  could  be  en- 
forced only  by  bill  in  equity. 

OfBXB  Mxmbebs  of  Bi7iu>ino  Committee  Appointed  bt  Univoobfobatxd 
Bsuoious  AssooiATiON  to  superintend  the  erection  of  a  church  may 
maintain  an  action  to  enforce  a  promise  by  one  of  their  number  to  pay  a 
certain  mnount  toward  the  expenses  of  the  edifice,  although  they  have 
finished  the  edifice  and  have  been  discharged,  for  though  Jvneti  offieh 
they  are  still  trustees  for  the  recovery  of  this  debt,  and  it  is  of  no  conse- 
quence that  the  congregation  has  appointed  another  conmiittee  to  wait 
upon  the  promisor,  for  they  could  not  transfer  this  chose  in  action  to 
another  committee  so  as  to  enable  them  to  sue  in  their  own  names. 

Oasb  stated  by  David  Callioun  and  James  Leech,  surviving 
Bobert  Cuny  and  Samuel  Hamilton  as  members  of  the  building 
committee  of  the  Mifflin  township  meeting-house  against  William 
Ohambers.  It  was  agreed  upon  and  submitted  that  this  relig- 
ious association  which  was  unincorporated  had  resolved  at  a 
certain  meeting  to  build  a  new  church.  Chambers,  the  defend- 
ant, was  a  member  and  present  at  the  meeting,  and  signed  an 
agreement  by  which  he  promised  to  pay  in  a  specified  manner 
to  the  building  committee  five  hundred  dollars  for  the  purpose 
of  erecting  a  good  and  sufficient  meeting-house.  This  instru- 
ment was  delivered  to  the  congregation,  who  appointed  a  build- 
ing committee  composed  of  the  plaintiffs,  the  defendant,  and 
the  two  others  mentioned  who  were  deceased  at  the  institution 
of  this  action.  The  building  was  completed.  Before  the  com- 
tnencement  of  this  action  the  congregation  met  and  discharged 
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the  building  committee  from  f urOier  duly.  They  appointed  an- 
other committee  to  wait  on  Chambers  in  reference  to  his  obliga- 
tion empowering  them  to  collect  the  amount.  Judgment  below 
was  for  the  plaintiffB.    The  defendant  brought  enor. 

MeUon  and  Durdop,  for  the  plaintiflB  in  error. 

BeQ,  for  the  defendants. 

By  Court,  Gibson,  0.  J.  The  promise  on  which  this  action  ia 
brought,  being  to  no  particular  person  or  set  of  persons  by  name» 
could  be  enforced  in  England  only  by  a  bill  in  equity;  but  as 
our  equity  powers  have  not  yet  been  extended  to  such  a  case» 
we  are  compelled  to  resort  to  an  action  as  a  substitute  for  a  bilL 
Why  should  we  higgle  about  technical  congruiiy  after  the  yeiy 
first  step  has  been  a  departure  from  all  congruiiy?  The  object 
is  to  compel  the  promisor  to  pay;  and  any  means  that  can  pro- 
duce that  effect  may  be  resorted  to  in  order  to  prevent  a  failure 
of  justice.  The  action  ought  to  be  supported  whether  the 
promisor  were  joined  as  a  plaintiff  or  not;  his  name  could  at 
most  be  surplusage;  but  as  no  one  is  legally  botmd  by  a  promise 
to  himself,  the  contract  in  this  case  was  in  part  Toid,  but  good 
for  the  residue,  and  the  name  of  the  promisor  was  properly 
dropped  as  that  of  a  plaintiff;  at  least  it  lessened  the  appearance 
of  irregularity. 

Nor  is  it  of  consequence  that  the  building  committee  had  fin- 
ished the  edifice  and  been  discharged.  Though  functi  officio  as 
to  that,  they  were  still  trustees  for  the  recoveiy  of  this  debt.  It 
is  of  no  importance  that  another  committee  had  been  raised  to 
"wait  on  William  Chambers  in  reference  to  his  obligation." 
Even  had  the  congregation  desired  to  transfer  this  chose  in 
action  to  another  committee,  so  as  to  enable  them  to  sue  in 
their  own  names,  it  could  not  have  done  so;  and  the  only  course 
was  to  sue  in  the  names  of  the  surviving  members  of  the  orig- 
inal committee. 

Judgment  a£Qrmed. 

AcnoKS  UPoiT  SuBSCBiFTioiis.— In  State  Treanurtr  v.  Orosa,  81  Axn.  Deo. 
626,  it  is  held  that  a  rabeoription  toward  building  a  state  house,  payable  to 
the  state  treasurer,  is  not  void  for  want  of  consideration,  nor  on  the  gronnd  of 
pablio  policy,  and  that  snit  may  be  brought  upon  the  contract  in  the  name 
either  of  the  people  or  of  the  state  treasurer.  And  it  was  no  defense  to  the 
action  that  the  whole  sum  subscribed  exceeded  the  amount  raised,  but  in 
that  case  the  subscriptions  of  all  would  abate  pro  rata, 

MsDixTM  or  TsusTBES  Mebelt  Formal. — ^The  principal  case  is  cited  to 
this  general  effect  in  Brendle  ▼.  Oerman  E^.  Cong.,  33  IVl  St  425,  which 
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therefore  held  that  a  oonveyanoe  of  realty  to  trastees  in  use  and  for  the 
benefit  of  a  oongiegation  of  religioniatB  vested  the  legal  estate  in  the  congre- 
gaticm. 


Hamh/ton  v.  HAMH/roN's  Ex'b& 

[18  Pwnisn.TAiiiA  BxAZX,  20.] 

Seatotb  ow  LusrcATioiis  is  Appusd  with  Samb  Efvbot  in  Equity  ab  a 

Law. 
SxATUTB  OW  Limitations  Begins  to  Run  whxnevxr  Comfubte  Causi  of 

Action  Exists,  not  always  from  the  time  of  the  promise  or  contract,  bat 

from  the  time  the  cause  of  action  accnied. 
Pastnxb  in  Sinolb  Adyxnturs  ob  Transaction  to  be  performed  for  a 

stipulated  price  has  an  action  of  aasumpnt  for  his  share  against  the  other 

partner  who  has  received  the  whole  sum  due  after  the  work  was  finished^ 

and  it  is  not  necessary  to  resort  to  account  render. 
Pn^TUTB  OF  Limitations  Begins  to  Run  against  Partner  in  Single 

Transaction  for  stipulated  price  from  the  time  when,  the  work  being 

completed,  his  copartner  received  the  whole  sum  due,  for  then  his  right 

of  action  for  his  share  accrues. 
Lapse  of  Time  Affords  Strong  Corroboration  of  testimony  that  there 

was  a  settlement  and  adjustment  of  a  claim  between  partners. 
Demand  Prerequisite  to  Running  of  Statute  of  Limitations  is  pre* 

sumed  to  have  been  made  after  the  lapse  of  a  reasonable  time. 

Bill  in  equity.  Complainant  Hamilton  formed  a  partner- 
chip  with  the  defendants'  testator  to  construct  a  certain  railroad 
and  dock.  The  partners  were  to  share  equally  the  expenses 
and  profits  of  the  undertaking.  The  work  was  completed,  and 
defendants'  testator  drew  the  whole  of  the  contract  price.  This 
was  done  more  than  six  years' before  the  institution  of  this  suit. 
The  bill  alleged  that  no  accounting  had  taken  place.  And  in 
this  court  it  was  contended  by  counsel  for  the  appellant  that 
the  statute  of  limitations  did  not  begin  to  run  until  a  final  set- 
tlement and  disposition  of  the  partnership  business.  The  bill 
prayed  for  an  accounting  and  for  a  decree  that  complainant  be 
paid  the  sum  found  due  him.  The  statute  of  limitationfl  was 
pleaded  by  the  defendants.  The  court  below  dismissed  the  bill, 
and  the  complainant  appealed. 

Alden,  for  the  api>ellant. 

Woods,  for  the  appellees. 

By  Court,  Coulteb,  J.  The  orator  complains  that  the  re- 
spondent's testator  and  himself  agreed  to  build  a  railroad  and 
dock,  in  1886,  for  the  stun  of  one  thousand  eight  hundred  and 
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fifiy  dolIaxBy  and  that  in  the  same  year  the  work  wasxsompleted, 
and  the  respondent  drew  the  money  and  applied  it  to  his  own 
use.  The  respondent  answers:  1.  The  statute  of  limitations; 
and  2.  That  the  partnership  was  settled,  and  the  defendants' 
testator  paid  his  share.  A  chancellor  applies  the  statute  of 
limitations  with  the  same  substantial  effect  that  it  receives  in  a 
court  of  law.  There  is  no  reason  why  disputes  should  be  kept 
up  on  fact  in  equiiy,  after  the  law  has  put  its  quietus  upon 
them.  The  question  then  is,  Did  the  statute  apply  ?  The  usual 
remedy  at  law  between  partners  is  the  action  of  account  render, 
unless  there  be  a  coTenant,  or  express  promise,  or  mutual  settle- 
ment, after  dissolution.  Whenever  a  complete  cause  of  action 
exists,  then  the  statute  begins  to  run,  not  always  from  the  time 
of  the  promise  or  contract^  but  from  the  time  the  cause  of  action 
accrued. 

If  the  liability  depends  on  a  contingency,  then  the  contin- 
gency must  happen  before  the  statute  runs;  or  if  damages  ac- 
crue from  negligence  or  misfeasance,  then  the  statute  runs  from 
the  time  of  the  act  creating  the  liability,  and  not  from  the  hap- 
pening of  the  damages  consequent  on  the  act.  According  to 
the  bill,  the  decedent  received  the  whole  of  the  sum  due  on  the 
adventure,  after  the  work  was  finished  and  the  job  ended;  this 
he  had  a  right  to  do,  and  by  doing  it  he  made  himself  debtor  to 
the  orator  for  his  share.  At  that  time  the  orator  had  a  right  of 
action  against  the  testator  of  respondents,  and  from  that  time 
the  statute  began  to  run:  Eourquebiea  v.  Oirard^  2  Wash.  212. 

This  adventure  or  contract  was  a  single  transaction  for  a  stip- 
ulated price;  and  one  partner  having  received  the  whole  of  the 
price,  the  action  of  assumpsit  would  lie  by  the  other  partner 
concerned  in  the  adventure  for  his  share;  it  was  not  necessary 
to  resort  to  the  action  of  account  render.  This  principle  was 
fully  asserted  and  ruled  in  OaJbraiih  v.  Moore,  2  Watts,  86. 
The  statute,  therefore,  began  to  run  from  the  time  the  orator 
could  have  maintained  assumpsii  in  1836. 

But  the  testimony  that  there  was  a  settlement  and  adjustment 
of  the  claim  in  the  life-time  of  the  respondent's  testator  over- 
whelmingly preponderates.  In  addition  to  the  positive  testi- 
mony on  the  subject,  the  lapse  of  time  affords  strong  corrob- 
oration of  the  fact.  A  factor  who  has  received  goods  on 
consignment  is  bound  to  pay  over  the  proceeds  and  the  mer- 
chandise not  sold  on  demand;  and  an  action  for  not  accounting 
does  not  lie  until  a  demand  be  made,  and  from  that  time  the 
statute  runs. 
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Bat  in  sach  cases,  after  a  xeasonable  time  has  elapsed,  the 
JQxy  may  presume  that  the  consignor  has  made  a  demand,  and 
that  the  factor  has  accounted:  Ibpham  v.  Braddick^  1  Taunt. 
672. 

The  decree  dismissing  the  bill  is  affirmed. 

Statutb  or  LuoTATioKS  BnrDiNO  in  Equitt  when  remedies  at  law  and 
equity  are  ooneurrent:  See  Johnson  v.  TouLmin^  52  Am.  Deo.  212,  and  caeee 
ooUected  in  the  note;  HighUnoer  v.  ThorrUon,  Id.  412;  Stone  ▼.  Hale,  Id. 
185,  and  notes;  Bank  of  Tennessee  v.  HiU,  51  Id.  698;  Ferris  v.  Henderson, 
Id.  580;  CommonweaUh  v.  MolU,  Id.  499,  and  notes;  Phalen  ▼.  Clark,  50  Id. 
253.  The  principal  case  is  cited  in  Irwin  v.  Cooper,  92  Pa.  St.  304,  to  the 
point  that  equity  applies  this  statute  urith  the  same  effect  as  law. 

Statuts  or  Limitations  Begi^ts  to  Rttn  at  Tihx  whkn  Cattse  or  Action 
AooBUXS'.  Thomas  v.  Crqft,  44  Am.  Dec  283;  Fee  ▼.  Fee,  3Q  Id.  103,  and 
note  citing  prior  cases.  So  in  the  case  of  prescription:  Norton  ▼.  VolenUne, 
39  Id.  220.  See  also  note  to  BeUs  y.  Norris,  38  Id.  270,  on  when  it  begins 
to  run  where  the  damages  are  consequential.  In  Bisphatn  t.  Price,  15  How. 
179,  the  principal  case  is  cited  to  the  point  that  the  statute  begins  to  run 
between  partners  in  a  single  transaction  from  the  time  when  the  cause  of 
action  by  one  against  the  other  accrues. 

Whxbx  Demand  is  NBOsasART,  Statotb  dobs  hot  Bxoar  to  Bon  until 
demand  is  made:  Wright  v.  Hamilton,  21  Am.  Dec  513;  Judah  v.  DffoU,  25 
Id.  112;  Sherrod  v.  Woodard,  Id.  714.  In  Waterman  ▼.  Brown,  31  Pa.  St 
165,  the  principal  case  is  cited  to  the  point  that  the  demand  will  be  presumed 
to  have  been  made  within  a  reasonable  time  In  case  of  a  stipulation  not  to 
sue  for  a  reasonable  time,  the  statute  does  not  begin  to  run  until  a  reasonable 
time  has  elapsed:  Thomas  v.  Cmfi,  44  Am.  Dec.  279. 

Pabtnxb  has  No  Action  at  Law  on  Claim  until  Complete  Settle- 
ment of  partnership  accounts  has  been  made  and  a  balance  struck,  as  a  gen* 
eral  rule:  Bonnafee  r.  Fenner,  45  Am.  Dec  278;  Qraham  v.  HoU,  40  Id. 
408,  and  note  citing  prior  cases.  See  ThraU  v.  Waller,  37  Id.  592.  But  an 
action  will  lie  by  one  partner  against  another  before  a  final  settlement  and 
accounting  to  recover  an  excess  contributed  by  him  above  the  joint  stock: 
Bumpass  v.Webib,  18  Id.  34;  MarshaU  v.  Winslow,  25  Id.  264.  One  of  two 
partners  who  contracts  with  his  copartner  upon  a  matter  separate  and  dis- 
tinct from  the  partnership  has  a  cause  of  action  on  the  contract  before  dis- 
solution. At  least,  such  a  contract  would  per  m  be  a  dissolution  of  the  co- 
partnership jnno  tanio:  Cfould  v.  Banks,  24  Id.  90,  95. 


Leonabd  v.  Hendbioksoh. 

[18  PnnmLVANiA  Stats,  40.] 

Common  Cabbibb  Insubbs  aoainst  All  but  Tempest  anb  Pubuo  Bnemt^ 

in  the  absence  of  any  qualification  of  his  liability. 
BoBDEN  IB  ON  CoMMON  Cabbibb  TO  Pbovb  that  loss  resulted  from  act  of 

God  or  public  enemy. 
Ownebs  of  Steamboat  Emfloted  in  Towmo  Boats  and  Raits  are  not 

common  carriers  of  what  is  towed,  but  are  responsible  only  for  ordinary 

skill,  eare,  and  diligence. 
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Cask  by  William  J.  Leonard  and  Francis  McClure,  pariaiei3y 
against  James  Hendrickson  and  others  to  recover  damages  for 
the  loss  of  certain  timber  carried  adrift.  The  opinion  states 
the  case.  Yerdict  for  the  plaintifiEs,  subject  to  the  opinion  of 
the  court,  was  rendered  in  the  court  below;  and  the  judge 
directed  judgment  to  be  entered  for  the  defendants  non  obsUmte 
veredicto.    The  plaintiffs  brought  error. 

Oeyer,  for  the  plaintiffs  in  error. 

Woods,  for  the  defendants  in  error. 

By  Court,  Chambsbs,  J.  The  defendants  were  the  owners  of 
the  steamboat  Peytona,  the  usual  employment  of  which  was 
towing  boats,  rafts,  etc.,  on  the  Monongahela  river.  The  plaint- 
iffs were  the  owners  of  a  raft  of  logs  lying  near  the  mouth  of 
the  Allegheny,  and  the  defendants  contracted  to  tow  said  raft 
to  the  saw-mill  of  the  plaintiffs,  at  Braddock's  field,  on  the 
Monongahela.  In  pursuance  of  the  agreement,  the  defendants' 
boat  was  attached  to  the  raft,  and  they  proceeded  with  it  a  part 
of  the  distance  up  the  river,  when  the  further  progress  of  the 
same  was  arrested  by  a  sudden  rise  in  the  river;  and  they  were 
compelled,  with  the  assent  of  one  of  the  plaintiffs,  to  tie  up  the 
raft  at  the  shore.  The  river  continued  to  rise  during  tho  night, 
and  the  raft  was  carried  off  by  the  water,  and  only  part  of  it 
recorered  by  the  plaintiflfs. 

The  plaintiffs  have  placed  their  claim  exclusively  on  the 
ground  of  the  defendants  being  common  carriers;  and  the  ques- 
tion of  want  of  skill,  care,  and  attention  by  the  defendants 
does  not  arise.  The  question  of  the  liability  as  common  car- 
riers of  those  engaged  in  the  business  of  towing  boats,  rafts, 
etc.,  is  one  of  great  importance  to  the  public,  as  well  as  those 
engaged  in  this  business,  which  gives  much  employment  to  cap- 
ital and  labor  on  the  western  and  eastern  waters  of  this  common- 
wealth. 

A  common  carrier  is  in  the  nature  of  an  insurer;  and  if  he 
carries  without  any  qualification  of  his  liability,  he  becomes  an 
insurer  against  all  but  tempest  and  the  public  enemy;  he  insures 
against  fire,  theft,  robbery,  and  the  fraud  of  his  own  servants. 
His  vigilance  and  faultlessness  do  not  excuse  him.  It  is  the 
policy  of  the  law  to  impose  such  responsibility  on  a  common 
carrier  as  one  intrusted  with  the  property  and  goods  of  others, 
and  of  which  he  and  his  agents  and  servants  have  the  exclusive 
possession  and  control.  It  is  reasonable  that  he  should  be  thus 
held  liable,  to  prevent  collusion,  and  make  him  answerable  tot 
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the  honesty,  attention,  care,  and  skill  of  the  servants  whom  he 
chooses  and  employs.  The  owner  of  goods  and  property  com- 
mitted to  a  common  carrier  rarely  accompanies  them;  and  if  he 
does,  has  neither  possession  nor  control. 

The  condact  of  the  carrier  and  his  servants  not  being  under 
the  view  and  direction  of  the  owner,  he  would  seldom  be  able 
to  prove  the  cause  of  the  loss  of  his  property.  To  prevent  the 
necessiiy  of  going  into  circumstances  impossible  to  be  un- 
raveled, the  law  presumes  against  common  carriers,  unless  they 
can  show  the  loss  was  caused  by  the  public  enemy,  or  such  acts 
as  could  not  happen  by  the  intervention  of  man,  as  lightning 
and  tempest:  2  Kent's  Com.  602,  603.  The  reason  of  the  law 
is  that  the  owner  of  goods  lost  would  never  be  able  to  prove 
the  cause  of  the  loss.  His  witnesses  must  be  the  carrier's  ser- 
vants: Story  on  Bail.  491.  The  law  of  liability  of  common 
carriers  is  one  of  public  policy,  and  is  to  be  maintained.  Does 
this  policy  extend  to  the  towing  of  boats  and  rafts  on  navigable 
or  other  vraters  ?  This  exercise  of  power  is  peculiar  and  lim- 
ited. It  is  generally  for  short  distances,  under  the  eye  and  ob- 
servation of  the  owner,  who  may  and  often  does  accompany,  by 
himself  or  his  agents,  the  property  that  is  towed  for  him.  If 
there  is  peril  from  the  sudden  rise  of  the  water,  or  other  un- 
foreseen danger,  he  may  terminate  the  conveyance  at  any  point 
of  safety  in  his  opinion.  The  cargo  on  a  canal-boat  towed  is 
property  in  the  care  of  the  conductors  of  such  boat  as  common 
carriers,  of  which  they  have  the  exclusive  possession,  and  for 
which  they  are  responsible,  knowing  its  value  and  quality.  The 
captain  or  owner  of  a  boat  undertaking  to  tow  a  loaded  canal- 
boat,  we  presume,  neither  inspects  the  cargo  nor  overhauls  it. 
His  contract  has  reference  to  size,  tonnage,  and  obstruction,  to 
which  the  power  of  his  boat  is  to  be  applied;  and  the  connec- 
tion of  his  boat,  by  the  chain  or  rope,  with  the  vessel  and  rafts 
to  be  conveyed  to  a  fixed  point  is  the  limited  control  he  has 
over  the  properly  thus  transported. 

It  was  an  apt  illustration  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  below  in  saying:  "  Wherein  dees  this 
case  differ  in  principle  from  that  of  a  railroad  company  or  the 
state  furnishing  locomotive  engines  for  drawing  the  cars  of  in- 
dividuals over  the  road?  The  application  of  steam  power  to 
towing  boats,  etc.,  is  only  distinguishable  from  horse  power, 
where  it  can  be  used,  in  the  extent  of  the  power.  Would  it  be 
pretended  that  the  man  who  furnished  horses  and  a  driver,  to 
tow  a  boat  or  raft,  was  an  insurer  as  a  common  carrier  for  the 
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boat  to  be  towed  and  its  contents  ?  We  do  not  think  that  pub- 
lic policy  and  secnrity  require  the  extension  of  the  law  of  com- 
mon carriers  to  those  engaged  in  the  towing  of  boats,  rafts,  etc." 

We  are  not  aware  that  this  question  has  before  been  presented 
to  this  court  for  its  decision. 

The  liability  of  carriers  has,  in  some  instances,  been  modified 
in  the  courts,  from  the  particular  position  and  relation  of  the 
parties.  A  stage-coach  owner,  who  carries  passengers  only,  is 
not,  properly  speaking,  a  common  carrier;  he  does  not  warrant 
the  safety  of  the  passengers  at  all  events,  but  only  that  so  far 
as  human  care  and  foresight  will  go,  he  will  provide  for  their 
safe  conveyance:  Smith's  Merc.  L.  273.  Nor  are  the  proprie- 
tors of  a  stage-coach,  used  for  the  conveyance  of  passengers, 
liable  as  common  carriers  for  goods  sent  by  such  coach:  Beck- 
man  V.  Shouse,  5  Bawle,  179  [28  Am.  Dec.  653].  But  if  they 
have  been  in  the  practice  of  receiving  and  canying  for  hire,  in 
such  coach,  parcels  of  merchandise,  for  persons  not  passengers 
therein,  they  are  responsible  as  carriers  in  relation  to  such  goods: 
Id.  Nor  is  a  town  carman,  not  plying  between  certain  termini, 
but  undertaking  casual  jobs:  Brind  v.  Dale,  8  Car.  &  F.  207; 
though  by  this  court,  a  farmer  who  applied  to  the  plaintiff  for 
the  hauling  of  goods  in  a  wagon,  to  the  place  where  the  plaintiff 
resided,  was  held  liable  for  the  loss  of  certain  goods  on  the 
road:  OorcUm  v.  Hutchison,  1  Watts  &  S.  286  [37  Am.  Dec. 
464].  The  common-law  responsibility  of  a  carrier  may  be  lim- 
ited and  lessened  by  agreement,  but  the  exceptions  will  be 
strictly  interpreted,  and  it  is  the  duty  of  a  carrier  to  bring  his 
case  clearly  within  them:  Atwood  v.  Reliance  Co.,  9  Watts,  88 
[34  Am.  Dec.  503];  Bingham  v.  Bogers,  6  Watts  &  S.  500  [40 
Am.  Dec.  581];  Laing  v.  Colder,  8  Pa.  St.  479  [49  Am.  Dec. 
533]. 

But  such  carriers  can  not  by  any  special  notice  free  themselves 
from,  all  responsibility,  particularly  when  there  is  gross  negli- 
gence and  fraud,  nor  from  the  exercise  of  ordinary  care:  Beck- 
man  v.  Shotise,  5  Eawle,  179  [28  Am.  Dec.  653]. 

On  the  question  of  the  liability  of  steamboat  owners  in 
towing  boats,  there  are  conflicting  decisions  in  some  of  the 
states.  In  Louisiana  it  has  been  held  in  the  courts  that  they 
were  liable  as  common  carriers:  Smith  v.  Pierce,  1  La.  349; 
Adams  v.  New  Orleans  Tow  Boat  Co.,  11  Id.  46. 

In  New  York  a  different  rule  of  liability  has  prevailed,  as  re- 
ported in  Caton  v.  Rumney,  13  Wend.  387,  and  Alexander  v. 
Chreene,  3  Hill  (N.  Y.),  9,  where  it  was  decided  that  those  who  tow 


Sept.  1861.]        Leonabd  v.  Hendrickson.  591 

boats  and  vessels  were  not  common  carriers  of  the  things  towed ; 
and  though  the  judgment  in  Alexander  v.  Oreene  was  reversed 
by  the  court  of  errors  of  New  York,  as  reported  in  7  Id.  633, 
yet  upon  what  principle  of  law  can  not  be  learned  from  the 
opinions  delivered;  and  in  a  more  recent  case  in  the  court  of 
errors  of  that  state,  as  now  constituted,  and  more  entitled  to 
regard  for  opinion  in  matter  of  law,  it  has  been  decided  that 
the  owners  of  a  steamboat,  employed  in  the  business  of  towing 
boats  for  hire,  are  not  common  carriers:  Wells  v.  Steam  Naviga- 
tion Co,,  2  N.  Y.  207.  By  this  adjudication  the  rule  as  laid 
down  in  Colon  v.  Bumney  and  Alexander  v.  Oreene,  supra,  is 
adopted  and  established,  and  the  case  in  error,  AlexifffUer  v. 
Oreene,  7  Hill,  683,  declared  to  be  of  no  authoriiy. 

There  is  no  question  that  such  bailees  may  contract  for 
either  a  larger  or  more  restricted  liability  than  would  be  im- 
plied against  them  in  the  absence  of  a  special  contract. 

In  Story  on  Bail.,  sec.  496,  it  is  said  by  that  learned  jurist, 
that  the  law  of  liability  of  the  owners  of  steamboats  who 
undertake  to  tow  vessels,  is  such  as  had  been  established  by 
the  adjudications  in  New  York,  and  that  they  are  responsible 
only  for  ordinary  skill,  care,  and  diligence  in  their  undertaking. 
The  law  is  stated  with  the  same  limitation  by  Angell  on  the  law 
of  carriers,  sec.  86. 

The  weight  of  authority  and  opinion  is  in  favor  of  the  views 
of  this  court,  that  the  defendants  were  not  liable  as  common 
carriers,  and  is  in  support  of  the  learned  and  able  opinion  of 
the  court  below. 

Although  the  owners  of  steamboats  towing  canal-boats,  or 
other  boats  and  rafts,  are  not  liable  as  common  carriers  with 
their  responsibility,  yet  they  are  bound  to  use  such  a  reasonable 
degree  of  care  and  attention  that  the  owner  of  the  boat  or  raft 
towed  shall  incur  no  damage  or  loss,  through  the  negligence  or 
default  of  the  owner  of  such  steamboat  or  of  his  servants. 

In  the  opinion  of  this  court,  there  is  no  error  in  the  opinion 
and  judgment  of  the  court  below,  and  the  same  is  affirmed. 


BUBDEK    IS  UPON    CARRIER   TO   ShOW  HIS  EXEMPTION    FROM    LlABILITV: 

Cameron  v.  Hich^  53  Am.  Dec.  670,  and  note  citing  the  prior  cases. 

Liability  of  Ommon  Carrier:  See  Friend  v.  Woods,  52  Am.  Dec.  119, 
and  the  cases  cited  in  the  note;  WhiteMdea  v.  ThurlkUl,  51  Id.  128. 

Owners  of  Steamboats  Ebiployed  in  Towing  are  not  liable  as  common 
carriers  with  respect  to  what  is  towed.  A  note  to  ChevaUier  v.  Stirdkan^  47 
Am.  Deo.  648,  discusses  the  subject  of  who  are  liable  as  common  carriers,  and 
at  page  653  cites  the  principal  case  as  one  among  others  establishing  this  mlo. 
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The  principal  case  ii  citad  to  this  effect  in  BrowHY,  Cleffg,  63  Pa.  St.  54;  The 
SteamUug  Thomeu  Kiley,  6  Ben.  306;  BroMieiy  ▼.  Steamboat,  2  Bond,  358; 
The  Ntaffit,  1  Abb.  468.  In  a  oaae  in  CaUfornia,  WhiU  v.  SieaaiUag  Marjf 
Amiy  6  GaL  462,  471,  it  is  intimated  that  owners  of  steam-togs  so  emplojed 
are  common  carriers,  though  the  conrt  did  not  find  it  necessary  to  decide  the 
point. 


GaiiDWell  V.  Wautebs. 

[18  PSHMRLTAIIXA  EtlATS,  79.] 

Bond  ahd  Wabbant  of  Attorney  to  Ck)NTBss  Judombnt  bt  Mabbtbd 
Woman  and  her  husband  is  as  to  her  not  merely  Toid&ble,  but  absolutely 
▼oid. 

CoifJfON  Law  has  not  bexn  Helazbd  in  Pennsylvania  so  as  to  render 
valid  writings  obligatory  or  other  personal  obli^tion  executed  by  a/eme 
covert,  although  it  has  been  changed  by  statute  so  as  to  allow  her  to  con- 
vey her  real  estate  by  deed  executed  before  an  officer  as  provided  by  law. 

Covbbturb  or  MabbiIed  Woman  at  Timb  of  Exkcution  of  Bond  may  be 
given  in  evidence  under  the  general  issue,  so  absolutely  void  in  contem- 
plation of  law  IB  such  a  bond. 

Bulb  that  Jitdoment  is  not  to  be  Inquired  into  ob  Revebsed  by  col- 
lateral proceeding  except  for  fraud  admits  of  an  exception  in  favor  of 
parties  not  privy  to  it  who  would  otherwise  be  without  remedy.  So 
where  a  married  woman  was  without  other  remedy  against  a  judgment 
rendered  on  a  warrant  of  attorney  to  confess  judgment  executed  by  her 
during  coverture,  it  was  void  ab  initio,  and  did  not  require  a  reversal  to 
render  it  a  nullity  in  a  collateral  proceeding. 

Law  will  not  Impute  Laches  to  Omission  of  Feme  Covert  dubino  hkb 
GovEBTUBE  to  Seek  redress  against  a  judgment  and  the  wrong  inflicted 
by  her  husband  and  the  plaintiff  in  the  judgment. 

Wabbants  of  Attobney  to  Confess  Judgments  Signed  by  Married 
Women,  and  judgments  and  proceedings  thereon  to  sell  their  real  estate, 
are  withont  authority  and  void,  and  a  sheriff's  sale  founded  thereon  will 
not  divest  their  estates,  notwithstanding  the  Pennsylvania  statute  of 
1705,  providing  that  execution  sale  on  a  judgment  afterwards  reversed 
for  error  shall  pass  title  to  realty,  and  that  restitution  only  of  the  price 
paid  at  the  sale  shall  be  made. 

PLAniTIFF,  AS  PUBCHASEB  AT  ShEBIFF's  SaLE,  IS  PbESUMED  TO  BE  COGNI- 
ZANT of  every  fact  and  circumstance  pertaining  to  his  judgment  and 
proceedings  of  sale,  though  not  generally  distinguishable  in  his  rights 
and  protection  from  a  stranger. 

PuBCHASEB  FBOM  PuRCHASEB  AT  Shebiff's  Sale,  the  nature  of  whose  title 
and  the  record  upon  which  it  is  founded  are  disclosed  by  the  sheriff's 
deed,  is  a  purchaser  with  notice,  and  entitled  to  no  protection  beyond 
that  of  his  grantor. 

Plaintiff  may  Maintain  Ejectment  without  Tendering  to  Dbfivik 
ANT  the  amount  paid  by  him,  while  in  possession,  to  the  commonwealth* 
to  obtain  a  patent  for  the  land,  whatever  remedy  the  defendant  maj 
have  for  the  recovery  of  the  amount  in  some  other  form  of  action. 
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Ejeotmeht  by  Jane  M.  Walters  against  James  Caldwell  and 
others,  to  recover  an  undivided  sixth  of  reserve  tract  No.  82, 
situate  near  the  town  of  Erie.  Yerdict  for  the  plaintiff,  and 
error  assigned.    The  opinion  states  the  case. 

MarshaU  and  Thompson,  for  the  plaintiffs  in  error. 

Walker,  for  the  defendant  in  error. 

By  Court,  Chambebs,  J.  Jane  M.  Walters,  the  plaintiff  be- 
low, claims  in  this  action  her  share  as  one  of  the  heirs  of  a  tract 
of  land  of  which  her  father,  Daniel  McDonal,  died  seised.  The 
defendants,  claiming  under  the  same  title,  defend  under  a  judg- 
ment entered  against  Charles  S.  Walters  and  Jane  M.  WfJters, 
his  wife,  in  favor  of  Elizabeth  Stewart.  The  declaration  filed 
is  on  a  bond,  executed  by  the  said  Charles  and  Jane,  his  wife, 
elated  the  fourteenth  of  April,  1829,  conditioned  for  the  payment 
of  one  hundred  and  twenty-nine  dollars,  with  a  confession  of 
judgment  by  attorney  in  pursuance  of  an  alleged  warrant  of  the 
date  of  the  bond,  which  judgment  is  entered  on  the  eleventh  of 
May,  1829.  On  this  judgment  a  fieri  facias  was  issued  in  1830, 
and  a  levy  made  on  \hQ  right,  title,  and  interest  of  Charles  S. 
Walters  and  Jane  M.  Walters  in  the  tract  of  land  claimed.  By 
virtue  of  a  venditioni  exponas  the  same  was  sold  at  sheriff's  sale, 
August,  1830,  and  a  deed  made  to  Elizabeth  Stewart,  the  plaint- 
iff, for  one  hundred  dollars,  who  by  deed  in  1834,  in  considera- 
tion expressed  of  one  dollar,  conveyed  to  James  Caldwell,  one 
of  the  defendants,  who  entered  and  made  improvements;  and  in 
1840  obtained  a  patent  from  the  commonwealth,  by  payment  of 
balance  of  purchase  money  due  on  same.  Charles  S.  Wal- 
ters died  some  time  after  the  sheriff's  sale,  and  before  the  insti- 
tution of  this  action. 

The  question  presented  here  is  the  legal  effect  of  the  judgment 
referred  to  against  Mrs.  Walters,  when  a  feme  covert,  and  the 
proceedings  on  it  during  her  coverture,  to  divest  her  title  in  the 
lands  claimed  and  bar  her  recovery.  The  question  is  one  of  im- 
portance to  the  public,  so  far  as  it  relates  to  her  title  acquired 
by  a  judicial  sale;  and  it  is  important  as  it  relates  to  the  protec- 
tion of  femes  covert,  in  the  use  and  enjoyment  of  their  real  es- 
tate against  the  encroachment  of  a  husband  or  others. 

The  bond  and  warrant  of  attorney  of  Mrs.  Walters,  being  exe- 
cuted by  2k  feme  covert,  were  not  merely  voidable,  but  absolutely 
void:  Dorrance  v.  ScoU,  3  Whart.  813  [31  Am.  Dec.  509].  By 
law  the  wife  is  incompetent  to  execute  a  writing  obligatory,  or 
«  warrant  to  confess  judgment  that  will  be  obligatory  on  her- 
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self  or  her  repicoontativeB.  Whilst  the  common  law  has  been 
changed  in  Pennsylvaniay  by  usage  and  acts  of  assembly,  allow- 
ing &/eme  covert  to  convey  her  real  estate  by  deed  executed  and 
acknowledged  before  an  officer  of  the  law,  in  the  form  and  man- 
ner provided  for  her  protection;  yet  it  has  not  been  relaxed  any 
in  relation  to  writings  obligatoiy,  or  other  personal  obligation, 
by  a/eme  covert,  executed  for  the  payment  of  money  or  the  per- 
formance of  any  other  act. 

So  absolutely  void  is  the  bond  of  a  married  woman  in  con- 
templation of  law,  that  her  coyerture  at  the  execution  thereof 
may  be  given  in  eyidenoe  for  the  puxpose  of  showing  that  it  is 
void  under  the  plea  of  non  est/adum;  or  may  be  pleaded  spe- 
cially: James  v.  Ibwka,  12  Mod.  101;  Lambert  v.  Atkina,  2  Camp. 
273.  In-  the  last  case  it  is  said  by  Lord  EUenborough  that  a 
deed  executed  by  a  married  woman  is  void  ab  initio.  In  Etead  v. 
Jew9on,  cited  by  Buller,  J.,  in  Caudell  v.  Shaw,  4  T.  B.  861, 
where  a  feme  covert  sole  trader  gave  a  bond  and  warrant  of  at- 
torney to  enter  up  judgment,  on  which  execution  was  taken  out» 
the  court  held  the  warrant  of  attorney  to  be  void,  and  set  aside 
the  judgment.  The  letter  of  attorney,  said  Aston,  J.,  is  an 
*•  absolute  nullity." 

In  Dorrance  v.  Scott,  aupra.  Justice  Kennedy  says,  that  a 
judgment  entered  against  a  wife  by  virtue  of  a  bond  and  war- 
rant of  attorney,  executed  by  her  as  a  married  woman,  is  to  be 
deemed,  according  to  all  the  authorities  on  the  subject,  void 
against  her  for  want  of  authority  to  enter  it;  and  consequently 
can  be  no  lien  on  her  real  estate  as  such.  In  the  same  case  this 
court  ruled  that  a  judgment  so  entered  was  so  destitute  of  valid- 
ity, that  a  judgment  had  in  the  same  court  on  a  scire  /ados 
founded  on  such  judgment  was  to  be  considered  void  as  against 
the  wife,  having  nothing  to  support  it. 

Public  sentiment  in  this  commonwealth  has  been  manifested 
by  legislation  in  favor  of  extending  and  protecting  the  rights  of 
fem^  covert  over  their  estates;  but  it  would  be  to  little  purpose 
that  they  are  by  law  allowed  the  power  of  disposition,  and  the 
power  and  control  of  husbands  restrained,  if  the  liability  of 
wives  by  bond  or  by  authority  to  confess  judgment  is  to  im- 
pose on  them  an  obligation  that  will  give  validity  and  even 
effect  to  a  judgment  entered  against  them  under  such  authority, 
that  will  operate  to  divest  and  pass  their  real  estate. 

The  defendants  derive  title  under  this  judgment  against 
Jane  M.  Walters,  which  in  contemplation  of  law  was  of  na 
authority,  and  void  ah  inUio.    Being  destitute  of  all  validity,  it 
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could  be  no  lien  to  charge  her  real  estate.  But  it  is  said  that  a 
judgment  is  not  to  be  inquired  into  or  reversed  by  a  collateral 
proceeding,  except  for  fraud.  The  established  rule  on  this  sub« 
ject  admits  of  an  exception  in  favor  of  parties  not  privy  to  it, 
and  "who  would  otherwise  be  without  remedy;  and  in  case  of  a 
void  judgment  requiring  no  reversal  to  make  it  a  nullity.  This 
distinction  was  made  in  Oodfrey's  Case,  11  Co.  44;  and  in 
Randal's  Gaae,  2  Mod.  808,  was  apparently  recognized  by  the 
court.  In  Warier  v.  Perry ,  Cro.  Eliz.  199,  a  plea  to  a  scire 
facias  against  bail,  that  the  defendant  in  the  original  action  was 
dead  at  the  rendition  of  the  judgment,  was  at  first  deemed  in- 
admissible, as  going  to  avoid  the  judgment,  which  it  was  said 
could  be  done  only  by  writ  of  error;  but  it  seems  subsequently 
to  have  been  received.  It  was  said  by  Chief  Justice  Gibson,  in 
Campbell  v.  Kent,  8  Pen.  &  W.  80,  '*  perhaps  the  true  ground 
both  of  that  and  Bandal's  Case  is  that  the  judgment  was  not 
only  injurious,  but  void,  having  been  rendered  against  a  party 
not  in  existence,  and  therefore  requiring  no  reversal  to  render 
it  a  nullily." 

The  validity  of  the  judgment  against  Mrs.  Walters  was  a 
legitimate  subject  of  investigation  and  trial  in  this  action,  for 
two  reasons:  one,  that  being  entered  on  a  warrant  of  attorney 
against  a  married  woman,  it  was  void  ab  inUio,  without  author- 
ity,  and  not  requiring  a  reversal  to  render  it  a  nullity.  Again, 
without  such  investigation  Mrs.  Walters  would  be  without  rem- 
edy, as  she  was  ek/eme  covert  at  the  time  of  the  execution  of  the 
bond  and  confession  of  judgment,  and  during  all  the  proceed- 
ings thereon,  and  for  some  years  after  the  sheriff's  sale  of  her 
right  in  this  land.  As  such  she  could  not  interpose  for  redress 
or  protection.  Her  will  was  in  the  keeping  of  her  husband. 
She  could  do  no  act  for  her  relief  for  which  the  law  would  hold 
her  responsible.  In  law  she  speaks  and  acts  through  her  hus- 
band, who  has  dominion  over  her  acts  and  wishes,  her  rights 
and  duties.  The  law  will  not  impute  laches  to  the  omission  of 
&/eme  covert  to  seek  redress  during  her  coverture,  from  a  wrong 
inflicted  on  her  by  her  husband  and  the  plaintiff  in  a  judgment. 

After  her  husband's  death,  which  was  after  the  sheriff's  sale 
and  acknowledgment  of  the  deed  in  court,  to  have  acted  in  the 
matter  as  a,  feme  sole  by  application  to  the  court  to  set  aside  the 
judgment  against  herself,  or  to  take  out  a  writ  of  error  to  re- 
verse it,  would  have  been  vain  and  delusive,  and  as  unavailing 
then  as  it  was  unnecessary  in  the  way  of  relief  and  redress. 

But  it  is  contended  that  the  purchaser  at  sheriff's  sale  and 
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her  Tendee  aie  protected  by  the  provisions  of  the  act  of  1705, 
which  are  as  follows:  "If  any  of  said  judgments  which  do  or 
shall  warrant  the  awarding  said  writs  of  execution,  whereupon 
any  lands,  tenements,  or  hereditaments  have  been  or  shall  be 
sold,  shall  at  any  time  hereafter  be  reversed  for  any  error  or 
errors,  then  and  in  every  such  case,  none  of  said  liuids,  tene- 
ments, or  hereditaments,  so  as  aforesaid  taken  or  sold  upon 
executions,  nor  any  part  thereof,  shall  be  restored,  nor  the  sher- 
iff's sale  or  delivery  thereof  avoided,  but  restitution  in  such 
cases  only  of  the  money  or  price  for  which  such  lands  were  or 
shall  be  sold." 

This  is  a  salutaiy  law  for  the  protection  of  judicial  sales,  and 
for  the  security  of  titles  to  real  estate  derived  under  such  sales. 
Whilst  this  court  would  be  unwilling  to  give  any  construction 
to  this  act  that  would  disturb  titles  acquired  fairly  in  conform- 
ity to  it,  yet  it  feels  at  liberty  to  inquire  whether  its  provisions, 
the  adjudications  under  it,  or  the  policy  of  the  law  would  em- 
brace the  claim  of  Mrs.  Walters,  and  divest  her  of  her  real 
estate. 

The  case  of  Arnold  v.  Oorr,  1  Bawle,  223,  which  was  the  case 
of  a  judicial  sale  of  land  by  the  sheriff.  Justice  Smith,  in  the 
opinion  delivered,  observed,  in  relation  to  the  judgment  which 
was  impeached  in  the  action  of  ejectment,  "that  the  proceed- 
ings can  not  be  overhauled  collaterally,"  and  that  there  was  no 
difference  between  the  case  of  the  plaintiff  in  the  execution  be- 
coming the  purchaser  and  that  of  a  stranger.  It  is  to  be  re- 
marked, that  in  the  case  of  Arnold  v.  Oorr,  the  judgment  under 
which  sale  was  made  was  neither  void  nor  voidable;  and  that 
the  irregularity  of  the  proceedings  referred  to  was  with  the 
prothonotaiy,  in  docketing  the  certificate  of  execution  from  the 
justice,  as  well  as  of  ihe  fieri  facias  issued  by  him.  The  record 
exhibited  a  regular  judgment,  and  though  there  was  irregulariiy 
in  the  entry  of  the  subsequent  proceedings  in  execution,  they 
were  the  acts  of  the  o£Scer  of  the  court,  and  injurious  to  no  one; 
and  though  the  plaintiff  was  the  purchaser,  i^ere  was  nothing 
in  those  proceedings,  or  in  his  knowledge  of  them,  to  impair  the 
sale  to  him  on  a  valid  judgment. 

In  the  case  of  Feger  v.  Kroh,  6  Watts,  294,  and  Feger  v.  Keefer, 
Id.  297,  it  was  ruled  that  a  sheriff's  sale  of  land  upon  an  errone- 
ous judgment,  which  is  afterwards  reversed,  vests  a  good  title, 
clear  of  incumbrances,  in  the  purchaser,  under  the  act  of  1706. 
In  this  case  of  Feger  v.  Kroh,  the  judgment  on  which  the  exe- 
cution issued,  being  the  judgment  of  the  court  of  common  pleai 
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on  a  scire  facias,  was,  as  the  court  say,  a  regular  judgment  on 
its  face,  and  the  execution  was  a  justification  to  the  sheriff.  It 
was  a  judgment  only  erroneous,  as  being  founded  on  a  prior 
judgment  that  was  void;  and  it  is  said  by  Justice  Huston,  in  the 
opinion  of  the  court,  "  that  the  manner  in  which  the  transcript 
was  entered  on  the  docket,  and  it  is  in  the  usual  form,  does  not 
show  that  the  judgment  of  the  justice  was  void."  The  sheriff's 
sale,  in  the  case  last  referred  to,  was  not  under  the  authority  of 
an  execution  issued  on  a  void  judgment,  but  on  a  judgment 
regular  on  its  face,  and  only  erroneous.  The  case  of  Warder  v. 
Jhinter,  4  Id.  286,  was  one  of  a  sheriff's  sale  founded  on  an 
erroneous  judgment,  though  not  void.  We  know  of  no  case 
ruled  in  this  court  wherein  a  sheriff's  sale,  under  the  authority 
of  an  execution  issued  on  a  void  judgment,  has  been  deemed 
sufficient  to  pass  real  estate  to  a  purchaser,  under  the  act  of 
1705.  A  void  judgment  is  one  that  does  not  warrant  the  issuing 
of  an  execution;  and,  in  the  opinion  of  this  court,  a  sale  under 
it  by  the  sheriff  is  not  protected  by  the  provisions  of  the  ninth 
section  of  the  act  of  1705.  A  sheriff's  sale  of  the  land  of  a  de- 
cedent on  a  judgment  against  an  executor  de  son  tort  passes  na 
estate  to  the  purchaser:  Nass  v.  Vanswearingen,  7  Sefg.  &  B.  196» 
The  case  of  Mrs.  Walters  presents  a  sale  under  the  authority^ 
of  an  execution,  issued  on  a  judgment  void  on  its  face,  being; 
against  a  feme  covert,  and  in  which  the  record  discloses  by  the* 
narr,  that  she,  as  a  wife,  executed  the  writing  obligatory  out 
which  the  judgment  was  entered,  along  with  her  husband,  on 
the  day  of  its  date.  She  remains  a  feme  covert  throughout  all 
the  proceedings  on  that  judgment  to  make  sale  of  her  interest 
in  her  land.  The  plaintiff,  who  obtained  and  held  that  judg- 
ment, was  the  purchaser  of  the  right  and  title  of  the  said  Charles 
S.  Walters  and  Jane  M.  Walters,  and  with  the  knowledge  that 
the  judgment  and  proceedings  on  it  were  without  authority  and 
void  as  against  Mrs.  Walters.  Though  the  plaintiff,  as  a  pur* 
chaser  at  a  sheriff's  sale,  is  generally  not  distinguishable  in  his 
rights  and  protection  from  a  stranger,  he  is,  however,  in  con- 
templation of  law,  cognizant  of  every  fact  and  circumstance  per- 
taining to  his  judgment  and  proceedings  of  sale.  It  was  ruled 
in  Tarns  v.  Alexander,  3  Yeates,  268,  that  though  evidence  would 
not  be  received  against  a  purchaser  at  sheriff's  sale  to  prove  that 
the  judgment  on  which  such  sale  had  been  made  had  been  paid, 
yet  it  would  be  received  where  the  plaintiff  was  the  purchaser; 
and  in  Hoffman  v.  Strohecker,  7  Watts,  86  [32  Am.  Dec.  740], 
and  in  CHbbs  v.  Neely,  Id.  305,  it  was  ruled  to  the  same  effect 
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that  a  sale  of  property  to  the  plaintifGa  in  the  execution  on  a  sat- 
isfied judgment  is  void. 

To  allow  a  feme  covert  to  be  divested  of  her  real  estate,  by 
having  her  name  afibced  to  a  single  bill  or  note,  with  authority 
to  an  attorney  or  other  person  to  confess  judgment  for  a  sum  of 
money,  would  expose  her  to  the  rapacity  and  importunity  of 
husbands  or  their  creditors.  The  property  may  be  sacrificed  or 
sold  for  a  nominal  sum,  and  to  make  her  restitution  only  of  the 
purchase  money  of  the  sale  would  generally  be  a  recompense 
totally  inadequate.  Though  this  court  has  expressed  its  regret 
tthaki  femes  covert  had  not  a  more  substantial  protection  than  was 
•afibrded  them  in  the  manner  in  which  acknowledgments  to  their 
-deeds  were  taken  and  certified  by  the  officers  of  the  law,  yet  in 
this  there  is  some  protection  in  the  character  of  the  writing  and 
the  interposition  of  the  organ  or  judicial  officer  of  the  law  to  in- 
^f  orm  her  of  its  contents,  and  to  be  assured  by  inquiry  that  it 
was  done  understandingly  and  with  her  free-will  and  consent. 
.A  judgment  note  may  be  procured  to  be  signed  by  a  wife,  on  the 
«.pplication  of  the  husband  in  whom  she  confides,  with  much 
more  &cility  than  she  would  affix  her  name  to  a  deed  conveying 
her  lands,  which  was  to  be  acknowledged  before  an  officer  of  the 
law  separate  and  apart  from  her  husband.  A  judgment  note  or 
bond  is  often  brief  and  without  any  prescribed  form  in  which, 
by  law,  neither  the  attestation  of  witnesses  is  required  nor  any 
acknowledgment;  the  judgments  entered  on  record  by  the  clerk 
of  the  court  at  any  time,  and  which  by  fiction  of  law  are  the 
judgments  of  the  court,  though  they  have  not  had  any  consid- 
miration  of  the  court  or  their  knowledge,  are  now  in  practice 
multiplied  to  an  unlimited  extent.  In  the  opinion  of  this  court, 
the  protection  of  femes  covert  in  their  rights  of  property  requires 
that  such  obligations  signed  by  married  women,  and  the  judg- 
ments and  proceedings  thereon  to  sell  their  real  estate,  be 
deemed  without  authority  and  void;  and  that  a  sheriff's  sale 
founded  thereon  will  not  divest  their  estates. 

James  Caldwell,  one  of  the  defendants,  derives  title  under  a 
deed  from  Elizabeth  Stewart,  the  purchaser  at  sheriff's  sale; 
and  as  her  title  and  the  nature  of  it  were  disclosed  by  the 
sheriff's  deed,  and  the  record  on  which  it  was  founded,  he  is  a 
purchaser  with  notice,  and  has  no  protection  beyond  that  of  his 
grantor.  It  is  not  to  be  overlooked  that  the  consideration  ex- 
pressed in  the  deed  of  Elizabeth  Stewart  to  him  is  but  one 
dollar. 

It  was  made  a  point  by  the  defendants  below  that  the  plaintiff 
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<x>iild  not  recover  in  this  action  withont  a  tender  of  her  share  of 
the  purchase  money  paid  the  commonwealth  to  obtain  a  patent 
for  the  land.  In  answer  to  this  point  the  court,  in  their  charge 
to  the  jnxy,  expressed  the  opinion  that  there  was  no  privity 
1)etween  the  parties;  and  the  getting  of  the  patent  was  a  volun- 
taiy  act  of  the  defendants,  and  that  it  did  not  interfere  with  the 
plaintiff's  right  to  recover,  more  than  the  outstanding  title  in 
the  commonwealth  would  if  no  patent  had  been  taken  out.  In 
the  opinion  and  charge  of  the  court  on  this  point  there  was  no 
error.  The  defendant  J.  Caldwell,  who  was  the  owner  of  the 
shares  of  some  of  the  other  heirs  of  D.  McDonal,  having 
elected  of  his  own  accord  to  obtain  that  patent,  without  the 
privify  or  assent  of  the  plaintiff,  can  not  have  the  advantage  of 
it  as  a  defense  against  the  recoveiy  of  possession  of  the  land  in 
this  action,  whatever  remedy  he  may  have  for  contribution  for 
the  money  paid  for  such  patent  in  some  other  form  of  action. 

The  errors  assigned  by  the  plaintiff  in  error  not  being  sus- 
tained, the  judgment  of  the  court  below  is  affirmed. 

JuDOMiENTS  AOAnrsT  Makrtbd  Womsn. — At  the  common  law,  and  in  th« 
absence  of  enabling  statutes,  the  contracts  of  married  women  are  void.  A 
personal  judgment  against  a  married  woman  is  therefore  erroneous.  The 
method  usually  adopted  for  enforciug  those  contracts  which  by  special  statute 
she  is  empowered  to  make,  or  which  in  exceptional  cases,  as  when  the  con- 
tract is  beneficial  to  her  separate  estate,  equity  makes  chargeable  upon  it,  is 
by  a  proceeding  in  equity  to  charge  her  separate  estate.  A  personal  judgment 
should  not  be  rendered:  Wingtcn  v.  Mc Alpine,  65  Ala.  377;  Corrigan  v.  BeU^ 
73  Mo.  53. 

A  married  woman  may  in  many  cases  charge  her  separate  estate  by  exe- 
cuting a  mortgage  thereon,  but  wherever  this  is  permitted,  and  there  is  no 
statutory  regulation  allowing  her  to  sue  and  be  sued  on  such  a  contract  like 
a  /erne  sole,  the  mortgage  binds  only  her  separate  estate,  and  should  be  en* 
forced  by  a  proceeding  in  the  nature  of  a  foreclosure  to  charge  that  property. 
She  is  not  personally  liable.  And  a  personal  judgment  upon  the  mortgage 
note,  or  for  the  deficiency  which  may  arise  after  a  sale  of  the  property,  is  erro- 
neous: Johfuon  Ccwnty  v.  Rugg,  18  Iowa,  137;  Wolff  v.  Van  Metre,  19  Id.  134; 
Reed  v.  Ejng,  23  Id.  500;  PoMon  v.  Stewart,  19  Ind.  233;  Kirby  v.  CfUlda,  10 
Kan.  639;  Pemberton  v.  Johnson,46  Mo.  342.  And  the  holder  of  such  a  mort- 
gage is  not  entitled  to  participate  in  the  distribution  of  her  estate,  as  it  is 
not  a  personal  obligation:  BawteU^it  Appeal,  34  Leg.  Int.  349.  In  Pennsyl- 
vania a  bond  and  mortgage  for  the  balance  cf  the  purchase  money  of  land 
purchased  by  a  married  woman  is  Yoid.  Equity  will  rescind  it,  and  the  ven- 
<dor  may  recover  the  land  by  repaying  to  her  the  part  of  the  purchase  money 
already  paid:  Heaeock  v.  Fty,  14  Pa.  St.  540.  But  a  judgment  bond  for  thk 
purpose  is  held  in  this  state  to  create  a  valid  change  upon  the  realty  purchased: 
See  * '  Bonds  and  Warrants  of  Attorney,  **  ir^fra.  Where  her  promissory  note  is 
void,  a  mortgage  on  her  separate  estate  given  to  secure  it,  and  joined  in  by 
her  husband,  can  not  be  foreclosed,  nor  can  a  personal  judgment  be  rendered 
•gainst  either:  Brick  v.  8coU,  47  Ind.  299.    But  a  judgment  on  a  bond  and 
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mortgage,  ezecated  by  the  husband  and  wife  for  a  debt  valid  agunst  the  hiia* 
band,  will  be  erroneous,  and  reversible  as  against  the  wife,  but  good  as  ta 
the  husband:  Kirk  v.  Fort  Wayne  Oas  Light  Co,,  13  Id.  56.  In  Texas,  al- 
though land  is  purchased  in  her  name,  and  notes  are  given  by  herself  and 
husband,  with  a  lien  on  the  land,  a  personal  judgment  should  not  be  givea 
against  her  without  proof  of  benefit  and  advantage  to  herself:  Lynch  v.  Elkes^ 
21  Tex.  229.  No  personal  judgment  should  be  rendered  against  a  married 
woman  in  a  mechanic's  lien  suit.  The  property  only  is  liable:  Bttrgwald  v. 
Weippert,  49  Mo.  60;  Seeman  v.  Weippert,  Id.  61. 

Judgments  against  Mabbied  Women  abb  Valid  ontil  Revbbsbd,  and 
are  not  impeachable  in  a  collateral  proceeding,  but  only  in  a  direct  proceed- 
ing  for  that  purpose.  This  is  the  doctrine  accepted  and  maintained  by  the- 
majority  of  authorities.  The  rule  is  thus  stated  by  Mr.  Freeman,  in  hia 
work  on  judgments,  section  160:  "  The  preponderance  of  authority  is  in  favor 
of  the  rule  that  a  judgment  against  a  married  woman  is  not  void;  and  thai 
when  erroneous,  because  based  upon  a  contract  which  she  was  not  competent 
to  make,  or  from  any  other  reason,  it  is  still  binding  upon  her  until  set  aside 
upon  appeal  or  by  some  other  appropriate  method.'*  This  language  is  cited 
with  approval  in  ChaUerUm  v.  Young,  2  Tenn.  Ch.  768,  770;  and  HowtU  v. 
Halt,  5  Lea,  405,  410.  And  the  following  authorities  apply  the  principle; 
QambeOe  v.  ^rodb,  41  CaL  83;  Olover  v.  Moore,  60  Ga.  189;  MaMum  v. 
Qouge,  61  Id.  512;  Burk  v.  HiU,  55  Ind.  419;  Hindey  v.  Fedey,  62  Id.  85; 
Keith  V.  Keith,  26  Kan.  26;  Spalding  v.  Wathen,  7  Bush,  659;  Oreen  v.  Bran- 
ton,  1  Dev.  Eq.  504;  Viek  v.  Pope,  81  N.  C.  22;  VantiOmrg  v.  Black,  3  Mont. 
459;  McCuUaugh  v.  WiUon,  21  Pa.  St.  436;  HaHman  v.  Ogborn,  54  Id.  120; 
Shtppard  V.  Kendle,  3  Humph.  81;  ChaUertan  v.  Young,  2  Tenn.  Ch.  768; 
IloweU  V.  Hale,  5  Lea,  405;  Howard  v.  North,  5  Tex.  290;  S.  C,  51  Am. 
Dec.  769;  Phelps  v.  BrackeU,  24  Tex.  236;  Moees  v.  Bichardwn,  8  Bam.  ft 
Cress.  421.  In  Chatterton  v.  Young,  2  Tenn.  Ch.  768,  the  court,  though 
recognizing  the  rule  that  a  personal  judgment  against  a  married  woman  is 
erroneous,  and  not  void,  nevertheless  held  that  such  a  judgment  would  not 
be  enforceable  against  her  separate  estate,  unless  based  upon  a  debt  which 
would  have  been  a  charge  upon  that  estate  if  the  jndgment  had  not  been 
rendered.  The  court,  in  view  of  the  circumstances  surrounding  a  woman 
when  married,  deemed  this  protection  of  her  separate  estate  necessary.  But 
a  purchaser  at  a  sale  under  a  judgment  which  was  rendered  upon  a  void  con- 
tract, such  as  a  mortgage  note  made  by  a  married  woman,  gets  a  good  title. 
The  proceedings  under  the  judgment  are  conclusive.  The  purchaser  may 
have  his  action  of  ejectment  for  the  premises  purchased,  and  the  feme  covert 
can  not  in  this  action  attack  the  validity  of  the  judgment.  Her  remedy 
should  have  been  an  appeal  or  writ  of  error  to  the  judgment:  Burk  v.  Hitt^ 
55  Ind.  419;  Hartman  v.  Ogbom,  54  Pa.  St.  120.  The  latter  case,  however, 
avoids  the  issue,  and  distinguishes  the  principal  case  by  holding  that  the 
proceeding  of  scire  facioR  upon  a  mortgage  upon  which  the  judgment  in  con- 
troversy was  rendered  is  a  proceeding  in  rem,  and  not  in  pereonam,  and  thus 
escapes  the  decision  whether  a  personal  judgment  against  a  married  woman 
is  void  or  voidable.  The  other  Pennsylvania  case  cited  above,  McOuUough 
v.  Wilson,  21  Id.  436,  it  should  be  mentioned,  is  hardly  an  authority  in 
favor  of  the  doctrine  of  the  validity  of  judgments  against  married  women 
until  reversal,  but  rather  of  the  liability  of  a  married  woman  to  become 
estopped  by  her  acts  after  judgment  rendered.  In  fact,  the  court  declares 
the  judgment  to  have  been  void.  Judgment  had  been  rendered  upon  a  mort- 
gage of  a  married  woman's  separate  estate,  which  was  void  as  to  the  wifa 
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and  her  he&n.  But  it  was  held  that  she  was  estopped  from  denying  the 
Talidity  of  the  judgment  after  she  and  her  hushand  had  procored  a  person  to 
purchase  the  judgment  for  their  henefit,  and  a  sheriff's  sale  had  been  made 
of  the  premises.  In  Pennsylvania,  judgments  against  married  women  are 
generally  held  to  be  void.  See  other  PennsylTania  cases  cited  under  "War- 
rants of  Attorney,"  ir\frcL  In  VanUlburg  v.  Black,  3  Mont.  459,  a  married 
woman's  laches  in  instituting  proceedings  to  reverse  the  erroneous  judgment 
deprived  her  of  her  remedy  and  confirmed  the  judgment.  The  reason  for 
the  extension  of  this  rule  of  the  presumptive  validity  of  judgments  to  a  class 
of  persons  about  whom  the  courts  have  generally  extended  their  protection, 
and  whose  powers,  as  they  have  been  increased  by  statute,  have  been  guarded 
with  jealous  care,  lest  in  the  subordinate  position  which  they  occupy  in  law 
they  should  become  the  objects  of  fraud,  is  that  after  judgment  rendered  the 
right  of  innocent  third  parties  may  become  involved  whose  equities  and 
rights  to  protection  are  at  least  equally  great.  In  Hovoard  v.  Norih,  5  Tex. 
290,  the  court  say:  '*  There  would  be  no  safety  in  purchasing  at  judicial 
sales,  under  judgments  rendered  after  due  service  of  process  on  female  de- 
fendants, if  the  title  of  the  purchaser  could  be  defeated  by  proof  in  a  col- 
lateral action,  that  the  defendant  in  the  judgment  was  a  married  woman  at 
the  time  of  the  institution  of  the  suit,  or  that  she  was  incapable  in  law  of 
contracting  the  debt  for  which  the  judgment  was  rendered." 

Consequently  a  married  woman  will  be  bound  like  any  other  person  by  a 
judgment  against  her  unless  she  makes  a  timely  defense.  Coverture  is  special 
matter  of  defense  and  must  be  pleaded.  If  the  defense  be  not  made,  the  judg- 
ment will  be  conclusive  upon  her  if  the  court  have  jurisdiction  of  the  person 
and  subject-matter:  Mculdmm  v.  Oouge,  61  Ga.  512;  Sheppard  v.  KendU^  3 
Humph.  81;  YeaJtman\,  Bellman,  1  Tenn.  Ch.  593;  ChaUerUmv,  Yourig,  2 
Id.  770.  And  it  will  be  unavailing  unless  correctly  pleaded:  Thomas  v.  Lowy, 
60  HI.  512.  Coverture  can  not  be  interposed  after  judgment  to  prevent  the 
sale  of  her  property:  McDaniel  v.  Carver,  40  Ind.  250.  And  in  case  of  a  de- 
fault judgment  obtained  against  her,  coverture  can  not  be  set  up.  It  is  not 
available  in  a  collateral  proceeding,  even  if  it  appeared  on  the  record.  It  is 
not  ground  for  a  reversal,  as,  not  having  been  pleaded,  it  does  not  appear  upon 
the  record:  Quihrie  v.  Howard,  32  Iowa,  54;  Lasnden  v.  Douglaa,  46  Ind.  522; 
in  the  absence  of  fraud:  Van  Metre  y.  Wolf,  27  Iowa,  341;  and  unless  the 
coverture  appears  from  the  complaint:  Long  v.  Dixon,  55  Ind.  352.  Coverture 
is  no  defense  to  the  enforcement  of  a  judgment  by  default,  but  the  judgment 
suffered  does  not  relate  back  to  the  execution  of  the  contract  upon  which  the 
judgment  is  recovered  so  as  to  defeat  the  rights  of  voluntary  grantees  to  whom 
land  not  subject  to  lien  has  hwsnhofna  fde  conveyed:  Wolf  v.  Van  Metre,  23 
Iowa,  367.  This  plea  comes  too  late  on  motion  in  arrest  of  judgment:  Phelpe 
v.  BrackeU,  24  Tex.  236.  She  can  not  plead  it  in  any  collateral  proceeding: 
OambeUe  v.  Brock,  41  CaL  83;  JMUon  v.  Cunningham,  8  L.  K  £xch.  Cas.  23. 
And  where  she  pleaded  her  coverture  but  offered  evidence  in  support  of  the 
plea,  and  verdict  went  against  her,  she  was  refused  a  discharge  on  the  ground 
of  coverture  when  arrested  on  a  ca,  ita,:  Poole  v.  Canning,  2  L.  R.  C.  P.  241. 
But  if  the  coverture  appears  on  the  face  of  the  complaint,  a  personal  judgment 
against  the /erne  covert  will  be  reviewed:  Emmelt  v.  Yandes,  60  Ind.  548.  A 
feme  covert  will  not  be  relieved  in  equity  from  a  judgment  obtained  against 
her  husband  and  herself  because  her  husband  refused  to  defend  the  action. 
The  mere  negligence  of  the  husband  is  the  wife's  misfortune,  not  the  fault  of 
others.  Married  women  are  bound  by  judgments  at  law  ss  much  as  other 
pernons,  with  the  single  exception  of  judgments  allowed  by  her  husband's 


602  Caldwell  v.  Walteb&  [Pena 

frond  in  oollntion  with  another.  Something  else  must  appear  than  that  ^e 
judgment  was  onjnat.  It  mnat  be  alleged  and  proved  that  she  was  prevented 
from  a  ^r  trial  at  law  by  the  oontrivance  of  her  adTeraary.  The  mere  in- 
action of  the  husband  does  not  show  fraud.  There  must  be  some  coUusioQ 
on  the  part  of  the  opponent.  H«r  husband's  lassitude  can  not  affect  her  ad- 
versary: Oreen  t.  BranUm^  1  Dev.  Eq.  504,  608.  Nor  will  ignorance  of  her 
rights  through  which  she  neglected  to  make  defense  afford  her  relief  in  equity: 
VcM  Metre  t.  Wolf,  27  Iowa,  341. 

Notwithstanding  the  array  of  authority  in  favor  of  the  above  rale,  some  of 
the  states  have  not  assented  to  it,  but  declare  a  personal  judgment  against  a 
married  woman  upon  a  contract  which  she  is  not  authorized  by  statate  tc 
make,  or  for  injuries  for  which  she  is  not  responsible,  to  be  void  absolutely 
and  a  nullity  wherever  it  may  come  in  question.  This  is  so  in  Misaissippi; 
Davis  V.  Foy,  15  Miss.  64;  Cory  v.  Dixon,  51  Id.  603;  MalleU  v.  Pcarham,  52 
Id.  921;  Griffin  v.  Bagan,  Id.  78;  Magruder  v.  Buck,  56  Id.  314;  in  Missouri: 
Higgins  v.  Petzert  49  Mo.  152;  Weil  v.  Simmons,  66  Id.  617;  Wilson  t.  Oar- 
agkty,  70  Id.  517;  Gorrigan  v.  Bell,  73  Id.  53;  and  in  Massachusetts  before 
the  statute  of  1855,  chapter  304,  section  7:  Morse  v.  Toppan,  3  Gray,  411.  In 
Louisiana  and  Maryland  the  feme  covert  may  enjoin  action  upon  such  a  judg- 
ment, on  the  ground  of  coverture,  although  she  failed  to  set  it  up  at  the  trial, 
or  the  judgment  was  by  default:  Bowman  v.  Kat^fman,  30  La.  Ann.,  x>art  2, 
1021;  Oriffiih  v.  Clarhe,  18  Md.  457.  So  if  the  judgment  was  for  a  debt  for 
which  it  was  not  shown  that  she  was  liable:  Wells  v.  Norton,  28  La.  Ann.  300. 
In  Pennsylvania  it  has  been  held  that  a  judgment  which  does  not  show  her 
liability  under  the  statute  is  void,  and  a  sale  by  process  under  such  judgment 
conveys  no  title:  Hecker  v.  Hook,  88  Pa.  St.  238,  242,  citing  the  principal 
case:  Stoayne  v.  Lyon,  67  Id.  436,  439,  citing  the  principal  case;  and  see  the 
cases  on  **Bond  and  Warrant  of  Attorney"  below.  A  peculiar  distinction 
has  been  drawn  in  the  English  courts.  In  Moses  v.  Bichardson,  8  Bam.  ft 
Cress.  421,  it  was  held  that  a  personal  judgment  against  a  feme  covert  who 
held  herself  out  as  sole  would  be  valid  until  reversed  on  writ  of  error.  But 
in  WUson  v.  HoUings,  \\  C.  B.,  N.  S.,  783,  the  judgment  was  summarily  set 
aside,  on  the  ground  that  the  plaintiff  knew  of  the  coverture  of  the  defendant. 
A  judgment  by  default  was  set  aside  in  the  same  way  in  Dobson  v.  Easton^  2 
F.  &  F.  371.  The  reason  why  a  judgment  of  a  court  of  oompetent  jurisdiction 
is  in  this  exceptional  case  held  void  is  thus  stated  by  the  court,  per  Wsgner, 
J.,  in  Higgins  v.  Peltzer,  49  Mo.  152, 157,  in  which  the  principal  case  is  cited: 
**It  is  very  clear  to  my  mind  that  the  respondent  was  not  competent  to  em- 
ploy an  attorney  or  make  a  defense  in  her  own  name.  She  was  sued  in  a  legal 
proceeding  upon  a  personal  contract,  altogether  void  at  law;  and  shall  the 
entry  of  an  nuauthorized  judgment  against  her  by  default,  for  non-appear- 
ance, be  allowed  to  prejudice  her  ?  The  principle  that  a  party  can  not  im- 
peach a  judgment  in  a  collateral  proceeding  does  not  apply  to  a  case  where 
the  defendant  is  a  feme  covert  and  not  sui  juris.  As  the  respondent  labored 
under  a  total  disability,  and  oould  neither  contract  nor  be  sued  at  law,  ) 
think  the  judgment  of  the  law  commissioner's  court  was  void."  See  alar 
Cfrtffilh  V.  Clarke,  18  Md.  457. 

Record  must  Show  Married  Womak's  Liabilitt  on  Contracts  bt 
Which  Shb  mat  Charob  hbr  Separatb  Propkrtt.  Enabliog  statutes 
which  allow  a  married  woman  to  charge  her  separate  estate  by  certain  con- 
tracts which  are  beneficial  to  her  or  to  her  estate  very  often  provide  an  action 
at  law  in  which  the  husband  is  to  be  joined.  But  under  such  statute  the 
Judgment  will  not  stand,  being  void  or  erroneous  in  accord  with  the  doctrine 
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adopted  in  the  ttate  in  which  the  judgment  is  rendered,  unless  the  record 
shows  that  the  debt  is  one  for  which  her  separate  estate  is  liable:  AfcOlaugh' 
Un  ▼.  O'Bouke^  12  Iowa,  460;  Cory  v.  Dixon^  61  Miss.  693;  Magruder  v.  Buckf 
66  Id.  314;  WhiU  v.  BaHUo,  12  La.  Ann.  603;  BobwH  v.  SheUon,  14  Id.  712; 
Lewis  V.  Perkins^  36  N.  J.  L.  133;  Swayne  v.  Lyon,  67  Pa.  St.  486;  Hecber 
V.  HcuUt,  88  Id.  238;  AUver  v.  Johnson,  1  Flipp.  346,  citing  the  principal  case; 
THmble  v.  MUler,  24  Tex.  214;  Farr  v.  Wright,  27  Id.  96;  Covington  v.  Burle- 
son, 28  Id.  638;  Menard  v.  Lydnor,  29  Id.  257.  In  Louisiana,  when  the 
statutory  requirements  concerning  notification  of  the  husband  are  complied 
with,  a  judgment  on  her  debt  against  her  is  good:  Frcaids  v.  Martin,  28  La. 
Ann.  403.  But  unless  she  is  authorized  by  her  husband,  or  the  judge,  to  file 
an  answer  or  "  stand  in  judgment**  pursuant  to  the  statute,  a  judgment  by 
default  against  her  produces  no  effect  and  will  be  reversed:  Hedrick  v. 
Ba$uster,  10  Id.  208;  TiUet  v.  Uptm,  12  Id.  146;  BiU  v.  HamiUon,  15 
Id.  182;  WaaJiington  v.  HackeU,  19  Id.  146;  ChampUn  v.  Lee,  Id.  148.  Al- 
though  the  record  does  not  show  her  liability  as  a  married  woman,  the  judg- 
ment is  not  void  in  Mississippi  if  it  also  fails  to  show  coverture:  Robinson  v. 
Stadeher,  59  Miss.  3.  And  if  the  declaration  show  conditions  enabling  her 
to  contract,  it  is  sufficient,  and  anything  else,  such  as  that  at  the  time  of  the 
institution  of  the  suit  she  was  not  the  owner  of  the  separate  property,  is  a 
matter  of  defense:  Duncan  v.  Robertson,  68  Id.  390.  A  foreign  judgment 
can  not  be  enforced  unless  some  fund  consisting  of  her  separate  property  be 
pointed  out:  Choppin  v.  Harmon,  46  Id.  304.  In  Texas  a  married  woman 
may  be  sued  for  a  debt  chargeable  upon  her  separate  property,  and  judgment 
rendered  directing  execution  against  her  property:  Womack  v.  Womack,  8 
Tex.  397.  But  a  judgment  on  a  contract  which  she  had  no  power  to  make 
will  be  reversed:  Ferguson  v.  Reed,  45  Id.  574;  VoyU  v.  KeUy,  75  IlL  74; 
and  in  the  latter  case  a  sale  under  the  judgment  was  8«t  aside. 

Bond  and  Wakbant  of  Attorney  to  Confess  Judgment,  and  Gok- 
FISSION  OF  Judgment  bt  Married  Woman. — The  bond  of  a  married  woman 
is  void.  It  can  be  validated  only  by  a  statute  which  shall  give  her  the  power 
of  executing  such  an  instrument.  In  the  absence  of  a  statute,  her  warrant  of 
attorney  to  confess  judgment  is  void,  and  a  jndgment  rendered  thereon  will  be 
reversed:  PaUon  t.  Stewart,  19  Ind.  233.  Statutes  which  give  femes  covert 
the  right  to  contract  in  certain  <»8es  are  universally  construed  strictly,  so  as 
to  give  them  no  further  scope-  than  the  language  used  will  justly  bear.  A 
statute  giving  married  women  the  power  to  make  certain  valid  contracts 
would  not  enable  them  to  execute  valid  bonds  in  connection  with  those  con* 
tracts:  Olyde  v.  Keieter,  1  Graut  Gas.  465.  Where  the  enabling  act  allows  her 
to  bind  her  separate  property  with  the  consent  of  her  husband,  a  judgment 
bond  executed  by  her  without  his  consent  would  be  void:  Harris  v.  Jenkins, 
72  N.  C.  183.  So  though  the  bond  be  given  for  contracts  which  are  in  equity 
chargeable  upon  her  separate  estate,  such  as  antenuptial  debt  or  contracts  for 
necessaries:  Ke^fer  v.  Helfricker,  42  Pa.  St.  325.  Her  judgment  bond  will 
be  void  though  received  under  fraudulent  misrepresentations  of  singleness. 
She  can  not  remove  her  legal  incapacity  by  fraud,  nor  is  she  estopped  by  it: 
Keen  v.  Coleman,  39  Id.  299,  301.  In  Warder  v.  Davis,  35  Id.  75,  which 
cites  the  principal  case,  it  was  held  that  as  her  bond  was  void,  a  sheriff  might 
take  a  bond  in  her  behalf  signed  by  her  sureties  only,  and  not  by  her.  The 
Pennsylvania  courts,  as  we  have  seen,  repudiate  the  doctrine  of  the  presump- 
tive validity  of  judgments  as  respects  married  women,  and  hold  them  void 
against  her  separate  property,  unless  they  show  the  married  woman's  liabil- 
ity: Vide  supra,  and  the  principal  case;  Dorrcmee  v.  SeoU,  31  Am.  Dea  609. 
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So  in  case  of  judgmentB  rendered  upon  warrants  of  attotney,  whether  eze* 
eated  by  her  alone  or  by  herself  and  hnaband,  the  conrta  of  this  state  hold 
them  void  abeolntely:  Dorrance  v.  SooU^  3  Whart.  309;  8.  C,  31  Am.  Dec 
609,  holding  a  judgment  against  the  married  woman  on  a  adre  fadaa  on  the 
void  judgment  void;  Olyde  v.  Keister,  32  Pa.  St  87;  S.  C,  1  Grant  Gas.  467, 
citing  the  principal  case;  StHnman  v.  Ewtng^  43  Pa.  St.  66,  citing  the  prin- 
cipal case;  Schlosaer'a  AppetU,  58  Id.  493,  495,  citing  the  principal  case; 
Graham  v.  Lang,  65  Id.  386,  citing  the  principal  case.  In  Olidden  v.  Strup' 
Ur,  52  Id.  403,  the  principal  case  is  cited  to  this  effect.  In  WcUlace  v.  B^ 
pon,  2  Bay,  112,  a  married  woman  was  discharged  when  taken  on  a  co.  m. 
iuued  on  a  judgment  which  had  been  obtained  on  her  bond,  and  which  did 
not  show  that  she  was  a  feme  »ole  trader,  and  her  consequent  authority  to 
execute  valid  bonds.  A  judgment  on  a  warrant  of  attorney  by  a  married 
woman  was  set  aside,  though  executed  when  ahe  was  divorced  a  mesua  ef 
thorOf  in  Muthome  v.  Blaquire^  6  Man.  ft  SeL  73.  We  should  expect  that, 
should  this  case  arise  in  those  courts  which  decline  to  inquire  collaterally 
into  judgments  against  married  women,  the  same  rule  would  prevail.  So 
in  Maclean  v.  DimgloM,  3  Bos.  &  Pal.  128,  and  WUHnu  v.  WeihenU,  Id. 
220,  we  find  the  court  refusing  to  set  aaide  summarily  such  a  judgment,  the 
woman  having  held  herself  out  as  a  feme  «o2e,  but  remanded  her  to  her  writ 
of  error.  But  in  the  case  of  Read  v.  Jew9on^  cited  by  Bnller,  J.,  in  Cauddl 
V.  Shaw,  4  T.  R.  362,  the  court  set  aside  the  judgment  rendered  on  a  war- 
rant of  attorney  by  summary  proceeding  on  motion  to  show  cause  why  the 
judgment  and  execution  should  not  be  set  aside;  but  the  question  was  upon 
the  validity  of  the  contract,  and  not  upon  the  propriety  of  the  summary  pro- 
ceeding. A  judgment  against  both  husband  and  wife  on  a  warrant  of  attor- 
ney executed  by  both  will  be  set  aside  on  motion  as  to  the  wife:  Swing  v. 
Woodruff,  41  N.  J.  L.  469;  but  the  court  may  give  leave  to  amend  the  judg- 
ment and  other  proceedings  so  as  to  allow  the  proceedings  to  stand  against 
the  husband:  BriUm  v.  Wilder,  6  Hill,  242.  In  Pennsylvania  the  judg- 
ment will  be  void  and  a  nullity  as  to  the  wife,  but  will  be  valid  as  to 
the  husband:  ShaUcross  v.  Smith,  81  Pa.  St.  132.  But  in  Delaware  such  a 
bond  and  warrant  of  attorney  is  wholly  void,  for  judgment  can  not  be  entered 
against  both  because  the  instrument  is  void  as  to  the  wife,  nor  against  the 
husband  alone  because  the  judgment  musl  be  in  pursuance  of  the  warrant: 
Henchman  v.  Boberts,  2  Uarr.  (DeL)  74;  Mendenhall  v.  Springer,  3  Id.  87. 
See  also  Thomas  v.  Lowy,  60  III.  512. 

Judgment  on  a  warrant  of  attorney  to  confess  judgment  executed  by  a 
feme  covert  dum  sola  may,  after  she  marries,  be  entered  against  the  husband 
and  wife.  A  dictum  in  Anonymous,  Salk.  117,  399,  denied  this,  holding 
that  the  marriage  revoked  the  warrant  of  attorney.  But  Anonymous,  1 
Show.  91,  held  that  the  practice  of  the  court  allowed  judgment  on  such  an  in- 
strument to  be  entered  against  the  husband  and  wife.  It  afterwards  became 
well  settled  that  this  might  be  done  by  leave  of  court,  but  the  permission 
was  essential:  Hartford  v.  Mattingly,  2  Chit.  117;  Anonymous,  Lofft,  329; 
Perrier  v.  Henehley,  1  AL  &  Nap.  185;  Staples  v.  Purser,  3  Moo.  &  S.  800; 
Mstcatfe  v.  Boote,  6  Dow.  &  By.  46.  Judgment  may  be  entered  against  the 
husband  and  wife  on  such  a  warrant  of  attorney  in  Pennsylvania:  Eneu  v. 
Clark,  2  Pa.  St.  234;  but  since  the  statute  of  1848,  which  gives  the  wife  a 
legal  separate  estate,  the  judgment  should  direct  the  execution  against  the 
separate  estate  only:  Baier  v.  Lukens,  35  Id.  146.  An  early  case  in  New 
Jersey,  Anonymous,  3  N.  J.  L.  973,  denies  this  principle.  But  the  law  in 
respect  to  warrants  of  attorney  has  been  greatly  changed  in  this  state  pur 
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SQant  to  enabling  statutes:  See  i^fra.  When  judgment  on  such  a  warrant 
of  attorney  is  entered  against  the  woman  singly,  after  her  marriaf^e,  it  is 
merely  irregular  and  not  invalid.  And  she,  although  covert,  may  agree  to  the 
revival  of  such  a  judgment,  notwithstanding  she  could  not  confess  an  orig- 
inal judgment,  for  the  revival  is  not  the  creation  of  any  new  liability:  Bruti- 
ner'a  Appeal,  47  Pa.  St.  75.  A  rule  nisi  only  will  be  granted  for  vacating  the 
judgment  entered  by  mistake  against  the  feme  covert  alone,  and  for  signing 
another  against  the  husband  and  wife:  Pocock  v.  Pry,  8  DowL  P.  C.  126. 

Under  statutes  which  allow  a^feme  covert  to  sue  and  be  sued  like  tkfeme  sole 
in  regard  to  those  contracts  by  which  she  may  bind  her  separate  estate,  a 
judgment  in  peraonam  may  be  rendered  against  her,  and  the  jurisdiction  of 
the  equity  courts  is  abrogated.  This  principle  is  expounded,  and  the  author- 
ities cited  below.  But  under  such  a  statute  it  has  been  held,  in  a  late  case, 
that  a  married  woman  may  make  a  valid  warrant  of  attorney  to  confess  judg- 
ment upon  her  authorized  contracts,  and  that  a  judgment  in  personam  en- 
tered upon  it  is  valid:  Heywood  v.  Shreve,  44  N.  J.  L.  04;  S.  C,  21  Am.  Law 
Reg.  683.  The  court,  per  Depue,  J.,  argues  as  follows:  *' Considering  the 
reasons  upon  which  the  common-law  practice  was  founded,  I  think  the  rule 
of  practice  which  debarred  a  feme  covert  from  making  a  warrant  of  attorney 
to  confess  a  judgment  is  inapplicable  to  the  condition  of  married  women 
under  our  statutes.  Cessante  rcUione  legis,  cessat  ipsa  lex.**  The  court  then 
refers  to  the  statute,  act  of  1874,  Rev.  p.  637,  which  allows  a  feme  covert  to 
be  sued  upon  her  authorized  contracts  like  a  feme  sole.  He  then  continues: 
**  If  the  contract  of  the  married  woman  be  such  as  a  married  woman  is  still 
incapacitated  from  entering  into,  her  warrant  of  attorney  to  enter  judgment 
upon  it  is  a  nullity,  because  the  obligation  to  which  the  warrant  of  attorney 
is  annexed  is  invalid,  and  judgment  entered  in  pursuance  of  it  will  be 
vacated:  Swing  v.  Woodnnff,  41  N.  J.  L.  469.  But  if  the  contract  be  one 
that  the  married  woman  is  enabled  to  make,  and  on  which  she  may  be  sued 
at  law,  I  think  a  dififerent  result  must  be  reached.  With  respect  to  such 
contracts,  any  action,  suit,  or  proceeding  which  is  adapted  for  the  enforce- 
ment of  the  obligation  is  within  the  reason  and  spirit  of  the  statutes  which 
confer  the  capacity  to  contract  and  impose  liability  to  actions  at  law  thereon. 
The  obligation  being  valid,  the  warrant  of  attorney  is  simply  a  part  of  the 
procedure  to  enforce  it — as  nmch  so  as  a  suit  by  summons  or  a  co^jmovt^. 
Actio  nihU  aJiud  est  quean  jus  persequendi  in  jvdicio  quod  sibi  debeiyr,** 

The  principles  concerning  the  confession  of  judgment  by  a  married  woman 
are  the  same  as  those  relating  to  the  warrant  of  attorney  for  the  same  pur- 
pose. In  Pennsylvania,  as  in  the  case  of  a  judgment  upon  a  warrant  of  at- 
torney, a  judgment  confessed  by  a  married  woman  is  void:  £runner*s  Appeal, 
4n  Pa.  St.  67,  75,  citing  the  principal  case;  F%nley's  Appeal,  67  Id.  453,  459, 
citing  the  principal  case.  Svoayne  v.  Lyon,  Id.  436,  is  a  case  in  which  the 
opinion  was  delivered  by  the  distinguished  Judge  Sharswood.  Speaking  of 
the  confession  of  judgment  by  a  married  woman,  he  says:  "An  erroneous 
judgment  is  not  necessarily  a  void  judgment.  Collaterally  there  may  be  a 
valid  judgment  upon  a  bad  declaration — a  declaration  showing  no  legal  cause 
of  action  whatever.  But  I  apprehend  that  can  not  be  as  against  a  married 
woman.  Every  judgment  against  her  which  does  not  show  upon  its  face  her 
liability  is  a  void  judgment.  This  is  the  principle  of  Caldwell  v.  WaUers  [the 
principal  case].  •  *  •  There  is  therefore  no  technical  difficulty  in  the 
way  of  the  wife's  giving  evidence  to  show  that  the  judgment  as  to  her  is  not 
■imply  an  erroneous  but  a  void  judgment  on  a  oontract  absolutely  void.    It 

.y  even  be  admitted,  that  in  the  collateral  suit  the  presumption  will  be  that 
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the  Judgment  was  for  a  cause  for  which  a  recovery  could  he  had  against  a 
married  woman.  It  does  not  follow  that  such  a  presumption  is  oonclasive. 
The  onus  may  be  on  the  wife.  To  hold  that  she  could  not  attack  the  judg- 
ment collaterally  would  lead  to  the  very  startling  conclusion  that  in  any 
judgment  against  a  husband  and  wife  her  real  estate  could  be  levied  on  and 
her  title  divested  by  a  sheriff's  sale.  •  •  •  Her  power  to  bind  herself, 
and  consequently  her  separate  estate,  being  limited,  her  power  to  confess 
judgment  must  be  under  some  limitation.  If  she  can  not  contract  mmpUeUer 
— ^if  her  contract  is  absolutely  void — her  confession  in  oourt  or  elsewhere  can 
not  give  it  validity."  In  Brvnner*s  Appeid,  47  Id.  73,  the  oourt  says:  '*At 
common  law  a  judgment  confessed  by  a  married  woman  is  absolutely  void  (?), 
DO  matter  how  meritorious  may  bo  its  consideration.  To  this  a  single  excep- 
tion has  been  admitted  in  this  state.  A  judgment  bond  given  by  a  married 
woman  for  the  purchase  money  of  land  conveyed  to  her  has  been  held  a  valid 
security  to  enable  a  resort  to  the  land  itself.  The  exception  was  first  declared 
in  Patterson  v.  Bobinwnj  25  Id.  81,  and  it  was  reasserted  in  Baahtrger  v. 
Ingrahamt  38  Id.  147.  The  ground  upon  which  it  was  rested  seems  to 
have  been  that,  to  avoid  injustice,  a  conveyance  to  a  feme  covert  and  her  con- 
fession of  judgment  for  the  purchase  money  are,  taken  together,  a  substan- 
tial conveyance  upon  condition  of  payment  of  the  prioe,  and  therefore  she 
will  not  be  allowed  to  retain  both  the  price  and  the  land."  This  exception 
is  also  recognized  in  Jermon  v.  Lyoti,  81  Id.  113;  Quinn*s  Appeal^  86  Id. 
447.    See  Hceker  v.  Haak,  88  Id.  242. 

In  Jermon  v.  Lyon,  81  Pa.  St.  lO?*  a  judgment  was  confessed  in  open 
court  in  an  action  against  the  husband  and  wife  for  improvements  and  repairs 
furnished  her  separate  estate,  a  contract  which  being  for  the  benefit  of  her 
separate  estate  would  be  binding  upon  it.  The  property  was  sold  at  a 
sheriff's  sale,  and  it  was  held  that  she  could  not  invalidate  that  sale;  that  by 
permitting  the  sale  to  be  made  and  the  deed  to  be  acknowledged,  and  never 
having  taken  out  the  writ  of  error  upon  the  judgment,  it  did  not  lie  in  her 
mouth  then  to  deny  the  validity  of  the  sale.  The  court  said  {per  euriam): 
"  It  may  be  conceded  that  tlie  judgment  against  Mrs.  Jermon  was  erroneous, 
and  might  have  been  reversed  upon  a  writ  of  error,  but  this  would  not  destroy 
the  sheriff's  sale  made  under  the  judgment  while  standing  in  full  force  and 
unreversed."  We  can  not  help  viewing  this  decision  as  openly  inconsistent 
with  the  other  Pennsylvania  authorities.  The  contract  sued  on  was  not 
within  the  single  exception  mentioned  above  where  a  judgment  may  be  con- 
fessed against  a  married  woman;  nor  was  the  judgment  valid  as  being  in 
rem,  as  in  Hartman  v.  Ogbom,  54  Id.  120.  The  very  language  used  per 
curiam^  "the  judgment,  while  standing  in  full  force  and  unreversed,"  is 
immediately  not  only  inconsistent  but  completely  antipodal  to  the  doctrine 
reiterated  pertinaciously  by  the  learned  judges  of  this  state,  that  a  judgment 
in  any  form  against  a  married  woman  is  ''absolutely  void  and  a  mere 
nullity,"  wherever  it  may  come  in  question.  And  a  sale  founded  thereon  is 
equally  void  as  in  the  principal  case.  But  is  not  this  case  also  a  strong  argu- 
ment in  favor  of  the  doctrine  adopted  by  the  preponderance  of  authority  that 
a  judgment  against  a  married  woman  is  valid  until  reversed?  At  least,  it 
shows  apparently  that  when  the  rights  of  bona  Jide  third  persons  become  in- 
volved under  a  judgment  against  a  married  woman  who  by  her  laches  or  the 
laches  of  her  husband  has  made  such  a  contingency  possible,  a  oourt  of  a 
state  whose  reports  consistently  hold  such  a  judgment  void  mingr  depart 
from  precedent  in  order  to  preserve  justice:  See  Hartman  v.  Ogbom,  54  Id. 
120.    The  declarations  of  a  married  woman  that  she  has  no  defense  to  the 
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jadgment  do  not  estop  her  from  setting  np  coverture:  Quinn's  Appeal,  86 
Id.  447*  In  a  scire  facicu  against  the  hasband  and  wife  on  a  mortgage, 
for  the  husband's  debt,  of  real  estate  held  by  him  in  the  right  of  his  wife, 
but  not  being  her  separate  estate,  the  husband  may  appoint  an  attorney  who 
■hall  confess  judgment  for  both:  Evans  v.  Meylert,  19  Id.  402.  The  pre- 
ponderance of  authority  does  not  go  to  the  extreme  of  holding  the  judgment 
confessed  void.  The  confession  of  judgment  by  a  married  woman  is  voidable 
merely,  and  if  she  aUows  it  to  stand  and  her  property  is  sold,  the  purchaser 
will  acquire  title  against  a  creditor  who  has  no  lien  on  the  property:  i^oro- 
back  V.  Stebbins,  33  How.  Pr.  278.  So  in  Stevens  v.  Dvbarry,  Minor,  379, 
the  court  hesitated  at  declaring  the  confession  of  judgment  void,  but  held 
that  it  was  at  least  voidable,  and  reversed  it  on  writ  of  error.  And  see  AUree 
V.  Johnson,  1  Flipp.  341.  In  Louisiana  a  ferns  covert  is  not  estopped  by  her 
confession  of  judgment  on  an  unauthorized  contract  from  setting  up  her 
coverture  in  a  proceeding  to  annul  the  judgment:  Baines  v.  Burlridge,  15 
La.  Ann.  628;  Daiicy  v.  Martin,  23  Id.  323.  Where  she  would  be  bound  by 
a  judgment  against  herself  and  husband,  she  will  be  bound  by  the  confession, 
and  it  is  immaterial  whether  it  was  given  orally  or  in  writing,  for  until  the 
contrary  is  shown  it  will  be  presumed  to  have  been  given  so  as  to  be  bind- 
ing: Woodward  v.  Lurty,  11  Id.  280.  A  judgment  rendered  on  confession 
against  husband  and  wife  is  erroneous  as  to  the  wife,  and  will  be  set  aside 
respecting  her,  but  it  will  remain  valid  against  the  husband:  Watkins  v.  Abra- 
hams,  24  N.  Y.  72;  Thomas  v.  Lourry,  60  IlL  612,  contra.  In  Spvrck  v. 
Crook,  19  Id.  415,  a  married  woman  could  not  be  made  to  perform  an  award 
she  had  agreed  to.  This  contract  was  void.  A  judgment  confessed  by  a 
/erne  sole  is  good  against  her  husband  when  she  marries,  and  her  husband  is  a 
proper  party  to  a  scire  facias  on  the  judgment:  CampbeU  v.  Baldtoin,  6 
Blackf.  364. 

As  in  the  case  of  bonds  and  warrants  of  attorney,  when  a  married  woman 
is  allowed  to  sue  and  be  sued  like  a/«me  sole,  as  she  may  appoint  an  attorney 
to  represent  her  interests,  and  may  appear  in  court  alone,  without  the  joinder 
of  her  husband,  her  oommon>law  disability  as  to  confession  of  judgment  is 
removed.  In  First  NaAUmal  Bank  v.  Oarlingfiouse,  53  Barb.  616,  Judge  E.  D 
Smith  said:  '*  The  order  at  special  term,  setting  aside  the  judgment  in  this 
action,  was  made  and  based,  as  appears  from  the  opinion  of  the  learned 
judge  then  delivered,  upon  the  express  ground  that  a  married  woman  could 
not  confess  a  judgment.  This  was  undoubtedly  so  at  common  law  [citing 
BriUin  v.  Wildsr,  6  Hill,  242;  Watkins  v.  AbrcJums,  24  N.  Y.  72].  The 
reason  for  this  rule  at  common  law  is  quite  apparent.  A  married  woman 
was  under  disability,  like  an  infant.  She  could  not  confess  judgment, 
because  she  could  not  appoint  an  attorney.  She  could  not  sue  and  be 
sued  alone  at  law.  She  could  not  make  a  valid  personal  contract.  She  had 
no  separate  legal  estate.  No  judgment  could  be  given  against  her  tn  personam. 
These  disabilities  doubtless  remain,  except  so  far  as  they  have  been  removed 
by  modem  legislation.*'  The  learned  judge  then  discusses  the  statutes  of 
1848,  1849,  and  1862,  by  the  latter  of  which  she  was  enabled  to  sue  and  be 
sued  "in  the  same  manner"  as  tkfeme  sole,  and  continues,  at  page  619:  "  The 
confession  of  judgment  is  but  one  of  the  ways  and  processes — one  'manner' — 
by  which  a  person  is  sued.  It  is  a  voluntary  submission  to  the  jurisdiction 
of  the  court,  giving,  by  consent  and  without  the  service  of  process,  what 
oould  otherwise  be  obtained  by  summons  and  complaint  and  other  formal 
proceedings.  A  person  who  confesses  judgment  submits  to  be  sued  in  that 
form  and  manner.    The  right  to  sue  and  be  sued  implies  the  right  to  use  and 
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employ  and  to  be  subjected  to  all  the  processes  by  which  the  jadgments  of 
courts  are  obtained.  **  And  he  conclndes,  that  as  she  is  allowed  to  appoint  an 
attorney  as  a  necessary  incident  to  the  capacity  of  suing  and  being  sued,  as 
she  is  aiiiiiorized  to  contract  in  her  own  name  for  her  separate  use  and  benefit, 
**  and  is  subjected  to  a  judgment  in  personam,  all  the  reason  which  existed  at 
common  law  why  she  might  not  confess  judgment  in  those  cases  where  she 
might  be  sued  is  removed,  and  she  stands,  in  that  particular,  on  the  same 
ground  as  if  she  were  unmarried  in  fact."  So  in  Georgia,  where  a  statute  of 
the  same  kind  prevails,  it  in  held  that,  as  a  judgment  is  conclusive  if  rendered 
against  her  contrary  to  her  wishes,  it  is  certainly  not  the  less  so  because  ren- 
dered with  her  consent.  And  where  a  wife's  property  was  levied  upon  for 
her  husband's  debt,  although  the  statute  disabled  her  from  applying  her 
property  to  the  payment  of  his  debts,  a  judgment  against  her  rendered  upon 
her  interposition  of  a  claim  for  the  property  and  by  her  consent  is  binding 
upon  her,  in  the  absence  of  fraud.  "The  law  of  judgment,  not  the  law  of 
contract,  rules  the  present  case  on  the  oontroUing  point."  And  the  court 
refused  to  entertain  her  bill  seeking  to  re-establish  tiUe  in  herself  and  to 
enjoin  the  defendant  from  dispossessing  her.  For  a  debt  for  which  she  is 
personally  liable  she  may  confess  judgment:  Travis  v.  Witiis,  55  Miss.  557. 
Pebsonal  Judomekt  against  Mabried  Woman  is  Valid  under  Stat- 
ute Allowing  Hsb  to  Sue  and  be  Sued  like  a/eme  sole.  *  We  have  seen 
that  at  common  law  a  personal  judgment  against  a  married  woman  was  at 
least  erroneous  and  reversible.  The  only  real  exception  to  this  general  prin- 
ciple is  the  case  where  a  personal  judgment  is  rendered  against  her  under  a 
statute  which  authorizes  her  to  sue  and  be  sued  in  the  same  manner  as  t^/eme 
$oU.  Statutes  which  merely  authorize  her  to  make  contracts  binding  upon 
her  separate  estate,  but  omitting  the  clause  authorizing  her  to  sue  and  be 
sued  alone  with  respect  to  such  contracts,  do  not  authorize  personal  judg- 
ments against  her.  This  will  be  found  to  be  so  by  consulting  almost  any  of 
the  cases  cited  above  upon  the  general  invalidity  of  such  personal  judgments, 
for  in  almost  all,  if  not  all,  the  states,  as  well  as  in  England,  enabling  stat- 
utes have  been  passed  which  allow  a  married  woman  to  bind  her  separate 
estate  by  contracts  for  her  benefit,  and  these  contracts  are  enforceable  only 
by  an  equitable  proceeding  t'n  rem  to  charge  the  separate  property.  Or  the 
statute  sdmetimes  provides  for  a  suit  at  law  upon  such  contracts  against  both 
husband  and  wife.  See  also  Wilton  v.  GarroU,  2  Hilt.  438;  Sexton  v.  Fleet, 
Id.  477;  Baldtoin  v.  Kimmel,  16  Abb.  Pr.  353.  In  Moncruif  v.  Ward,  Id. 
354;  S.  C,  25  How.  Pr.  94,  it  was  held  that  an  execution  against  a  married 
woman  to  compel  the  payment  of  costs  could  be  enforced  against  her  separate 
estate  whether  the  judgment  contained  a  direction  to  that  effect  or  not. 
This  was  decided  before  the  passage  of  the  act  of  1862,  of  New  York,  au- 
thorizing a  married  woman  to  sue  and  be  sued,  as  was  also  Walker  v.  Swayzee, 
3  Abb.  Pr.  136,  in  which  it  was  held  that  even  under  the  acts  of  1848  and 
1849  a  married  woman  could  be  sued  alone  and  personal  judgment  be  ren- 
dered against  her  as  if  she  was  a/e»tc  eoU,  This  case  is  not  with  the  majority 
of  authority  in  that  state,  and  though  of  no  importance  after  the  passage  of 
the  act  of  1862,  was  nevertheless  effectually  overruled  in  the  opinions,  cited 
infra,  delivered  in  construing  this  latter  act.  But  under  a  statute  allowing 
the/em«  covert  to  sue  and  be  sued  in  the  same  manner  as  a^/eme  sole  in  respect 
to  her  authorized  contract,  it  is  universally  held  that  a  personal  judgment 
rendered  against  her  is  as  valid  and  binding  as  if  she  were  a  feme  aole: 
Leonard  v.  Totsntend,  26  Gal.  435;  Marhw  v.  Barlew,  53  Id.  456;  Alexander 
▼.  Bouton^  55  Id.  15;  Huffy,  Wright,  39  6a.  41;  Glover  v.  Moore,  60  Id.  18^ 
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192;  Van  Metre  v.  W6{f,  27  Iowa,  341;  JonM  v.  Olaae,  48  Id.  345;  Hart  t. 
^rig^by^  14  Bash,  542;  Labaree  ▼.  Colby,  99  Mass.  559;  Ooodnaw  v.  /TiV;,  129 
Id.  587;  Iknna  v.  /Irrf  A*a<.  ^afO;  q/'  Cheyenne,  5  Neb.  242,  245;  H^OMm  v. 
Herbert,  41  N.  J.  L.  460.  457;  First  NathncU  Bank  v.  Oarlinghouw,  53  Barb. 
-615;  Foeterr.  Conger,  61  Id.  145;  S.  C,  42  How.  Pr.  176;  Vosburghv,  Brwon, 
€6  Barb.  421;  Charles  t.  Lowenetein,  26  flow.  Pr.  29;  Andrews  v.  Monilaws,  8 
Hun,  65;  Com  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613;  S.  C,  1  Am. 
Rep.  601;  Cashman  v.  Henry,  75  N.  Y.  103;  Patrick  v.  i^t^/Z,  36  Ohio  St. 
79;  Bogers  ▼.  fTei^,  12  Wia.  664;  Plainer  v.  Patehin,  19  Id.  333.  Such  stat- 
utes abrogate  the  jurisdiction  of  equity,  as  they  furnish  an  adequate  remedy 
«t  law:  Andrews  v.  IfonilaiDS,  8  Hun,  65;  except  as  to  those  contracts  which, 
though  charging  her  separate  estate,  are  not  valid  in  law,  for  these  must  be 
■enforced  against  her  separate  estate  through  a  receiver:  Charles  v.  Lowenstein, 
26  How.  Pr.  29.  But  see  Corn  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613; 
S.  C,  1  Am.  Rep.  601. 

It  has  been  seen  that  In  general  a  personal  judgment  for  the  deficiency  on 
a  mortgage  of  her  separate  property  can  not  be  rendered  against  a  mamed 
woman,  but  under  these  statutes  such  judgments  may  be  rendered  or  docketed 
against  her:  Cashman  v.  Henry,  75  N.  Y.  103;  Afarhw  v.  Barlew,  53 
Cal.  456;  Alexander  v.  Bouton,  55  Id.  15.  Bat  personal  judgment  for  such  a 
<leficiency  should  not  be  rendered  unless  the  mortgages  were  for  a  debt  upon 
which  she  would  be  liable  to  personal  judgment:  Rogers  v.  TKei/,  12  Wis.  664; 
Platntr  ▼.  Patehin,  19  Id.  333;  J<mes  v.  MerriU,  23  Hun,  184.  Where  she 
can  sue  and  be  sued,  she  will  be  bound  by  the  acts  of  her  counsel:  Glover  t. 
Moore,  60  Ga.  189,  192.  .  A  purchaser  at  a  sheriff's  sale  under  a  jndgmenl 
for  costs  acquires  a  good  title:  Leonard  v.  Townsend,  26  Cal.  435.  Whert 
this  kind  of  a  statute  prevails,  a  personal  judgment  may  be  rendered  against 
her  though  she  is  sued  jointly  with  her  husband:  Jones  v.  Glass,  48  Iowa, 
345.  A  personal  judgment  may  be  rendered  against  a  married  woman  on  a 
contract  the  locus  of  which  is  another  state,  if  the  laws  of  that  state  make 
her  personally  liable  upon  it:   WadtnoortJi  v.  Henderson,  16  Fed.  Rep.  447. 

A  personal  judgment  against  her  will  be  enforced,  like  a  judgment  sgainst 
any  other  person,  against  any  property  she  may  have  liable  to  execution: 
Jihster  v.  Conger,  61  Barb.  145;  S.  C,  42  How.  Pr.  176;  that  is,  against  her 
separate  property:  Andrews  v.  Monilaws,  8  Hun,  65.  And  it  will  be  pre- 
sumed  that  she  has  separate  property,  and  that  the  action  is  properly 
brought,  unless  she  denies  it:  Haffw.  Wright,  39  Ga.  41.  So  under  such  a 
statute  execution  will  lie  sgainst  separate  property  acquired  after  judgment 
rendered.  "  There  is  nothing  in  the  statute  to  indicate  that  they  are  differ- 
ent, in  any  sense,  from  personal  judgments  against  other  parties;  they  are 
therefore  to  be  considered  as  all  other  personal  judgments  rendered  in  actions. 
They  have  the  same  force  and  effect  upon  her  property  as  personal  judgments 
against  other  parties  in  suits  have  upon  the  property  of  the  defendants 
therein,  and  as  there  is  nothing  prescribed  to  the  contrary,  must  be  enforced 
iu  the  same  manner:"    Van  Metre  v.  WoUf,  27  Iowa,  341,  345. 

In  Mississippi,  where  personal  judgments  are  generally  held  to  be  void,  a 
statute  makes  her  personally  liable  for  an  antenuptial  debt,  and  in  that  case 
a  personal  judgment  may  be  rendered  against  her  and  she  may  confess  such 
a  judgment  after  coverture:  Travis  v.  WUlis,  55  Miss.  557.  The  same  sort 
of  statute  prevails  in  Indiana,  and  the  judgment  is  enforceable  against  her 
separate  property  only:  Smith  v.  Beard,  73  Ind.  159.  Under  a  statute  which 
gave  a  married  woman  control  of  her  own  earnings,  she  was  held  liable  upon 
AM.  Dso.  YOL.  LY— 19 
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ft  judgment  for  costs  in  an  nnBncoessfnl  suit  against  her  husband  under  the 
ytatute  for  separate  maintenance:  Musgrave  v.  Mvsgrave,  54  IlL  186. 

Judgment  is  Valid  aoaixst  Markikd  Woman  is  Suit  Commenced 
AGAINST  Hs&  WHILE  SoLS.  If  a  8uit  IS  Commenced  against  a.  feme  aole  on  her 
contract,  she  can  not  deprive  the  plaintiff  of  his  remedy,  or  abate  the  suit, 
even  at  common  hiw,  by  marrying;  but  the  suit  will  proceed  against  her  as  if 
she  were  unmarried,  without  regard  to  the  marriage,  and  a  personal  judgment 
may  be  rendered  against  her:  Doyley  y.  WhiU,  Cro.  Joe.  323;  S.  C,  Bull's  Ch. 
P.  23;  King  v.  J(mt8,  2  Ld.  Raym.  1525;  Doe  v.  Butcher,  3  Man.  &  Sel.  557^ 
EvaiM  V.  ChetUr,  2  Mee.  &  W.  847;  Be/iyon  v.  Jomh,  15  Id.  566;  Jay  v.  Amph- 
fe«,  1  H.  &  C.  637;  Triggs  v.  Trigg«,  2  Man.  &  R.  126.  note;  Thorpe  v.  Argles^ 
1  Dow.  &L.  831;  S.C,  13L.  J.,  Q.B.,  143;  Coopifr v. ^KncAtn, 4 East, 521;  Phil- 
lips  V.  StevKtrt,  27  Ga.  402;  Evans  v.  lApecomb,  28  Id.  71;  SacJseU  v.  Wilson,  2 
BliKskf.  85;  Commonwealth  v.  PhUlipsburg,  10  Mass.  78:  RooseveU  v.  Dale,  2 
Cow.  581 ;  Parker  v.  Steed,  1  Lea,  206.  Execution  may  be  had  against  her 
alone:  Phillips  v.  SUwart,  27  Ga.  402;  Evans  v.  Upsamb^  28  Id.  71.  She 
may  be  taken  in  ezecation:  CommonweaJth  v.  PhUUpsburg,  10  Mass.  78;  or 
under  ca,  so,  issued  on  such  a  judgment:  Triggs  v.  Triggs,  2  Man.  ft  IL  126^ 
note;  Thorpev.  Argles,  1  Do^.  &  L.  831;  S.  C,  13  L.  J.,  Q.  B.,  143;  Coopers, 
Ilunchin,  4  East,  521 ;  Doyley  v.  White,  Cro.  Jac.  323;  S.  C,  BuU's  Ch.  P.  23. 
And  the  court  will  not  discharge  her  from  custody  under  the  ea,  sa.  unless  it 
appear  that  she  have  no  settlement  by  marriage  and  no  separate  property: 
Jay  ▼.  Amphlett,  1  U.  &  C.  637;  Evans  v.  Chester,  2  Mee.  &  W.  84;  contra: 
Benyon  v.  Jones,  15  Id.  566.  In  Doe  v.  Butcher,  3  Man.  &  SeL  557,  an  action 
of  ejectment  was  brought  against  a  feme  sole,  who  married  before  the  trial. 
Verdict  and  judgment  were  rendered  against  her  by  her  former  name,  and  it 
was  held  to  be  regular  to  issue  the  writs  of  habere  facias  possessionem  and 
feri  facias  against  her  by  the  same  name,  though  the  Ji,  fa.  would  be  inop- 
erative. Where,  however,  the  feme  sole  is  plaintiff,  and  marries,  the  defend- 
ant may  plead  her  coverture  in  abatement,  and  have  hb  costs  against  her» 
for  which  her  husband  will  be  liable:  Haines  v.  Corlies,  4  Mass.  659.  But 
in  the  absence  of  a  statute  allowing  her  to  be  sued  alone  for  her  debts,  when 
a  suit  is  instituted  after  her  marriage  to  recover  a  debt  contracted  by  her  dum 
sola,  her  husband  must  be  joined  in  the  suit:  Oray  v.  Thacker,  4  Ala.  136; 
Mollory  v.  Vanderheyden,  3  Barb.  Ch.  0;  S.  C,  1  N.  Y.  453;  Cole  v.  Seeley, 
25  Vt.  220;  Plainer  v.  Patchin,  19  Wig.  333;  McDermoU  v.  French,  15  N.  J. 
£q.  78;  2  Bishop  on  Mar.  &  Biv.  310.  By  the  common-law  procedure  act  of 
1852,  15  &  16  Vict.,  c.  76,  sec.  141,  the  marriage  of  a  woman  plaintiff  or  de- 
fendant does  not  abate  the  suit,  but  it  may  proceed  to  judgment  and  be  eze- 
cuted  against  the  wife  alone;  or  by  suggestion  or  a  writ  of  revivor,  judg- 
ment may  be  obtained  against  the  husbaud  and  wife,  and  execution  issued 
thereon;  and  if  an  attorney  be  appointed  by  her  when  sole,  he  may  continue 
the  defense,  unless  his  authority  be  countermanded  by  the  husband,  and  the 
attoruey  changed  according  to  the  practice  of  the  court. 

When  Virtually  Feme  Sole,  Personal  Judgme:it  Binding. — When, 
although  not  divorced  a  vinculo ,  or  not  made  single  by  her  husband's  death, 
she  nevertheless  becomes  &fei7ie  sole  by  his  abandonment  or  abjuration  of  the 
realm,  she  will  of  course  becoiiie  nfevie  sole  as  to  judgments  as  well  as  respect- 
ing contracts.  As  to  what  abandonment  of  the  husband  will  give  a  wife  the 
powers  of  a  feme  sole,  see  the  note  to  Arthur  v.  Broadnax,  37  Am.  Dec.  710. 
See  also  liohiuson  r.  UeynohU,  15  Id.  673;  Rogers  v.  Phillips,  47  Id.  727; 
Mead  V.  Hughes'  Adrn'r,  50  Id.  1*23.  In  Chapman  v.  Lemon,  11  How.  Pr. 
235,  23S,  it  was  held  that  althougli  the  husband,  after  suit  commenced  against 
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him  and  his  wife  for  herdebt  chargeable  nponherfleparateeetate,  abandoned  her, 
judgment  in  personam  could  not  be  rendered  against  her,  as  the  plaintiff  did 
not  aesome  the  burden  which  was  upon  him  of  proving  her  right  as  a  /ems 
sole,  bat  nevertheless  the  court,  in  the  exercise  of  equity  jurisdiction,  could 
charge  the  debt  as  a  lien  upon  her  separate  estate,  but  the  judgment  could 
not  be  enforced  by  execution. 

JlTSOMENT    OF   CCURT    OF    COMPETENT    JUBISDICTION    IS    Bnn>INO    UNTIL 

Revzbsxd:  See  Kase  t.  BtBt^  53  Am.  Dec.  573,  and  note,  citing  prior  oases. 
In  Yaple  v.  TUus^  41  Pa.  St.  206,  the  principal  case  was  held  to  be  no  author- 
ity for  allowing  a  judgment  rendered  after  the  death  of  a  party  to  be  collater- 
ally impeached. 

Ma&bied  Women's  Contbacts  Void  at  Common  Law:  See  HoUia  ▼. 
/VancoM,  51  Am.  Dec.  760;  Palmer  v.  Oakley,  47  Id.  41;  Burton  v.  ManhaU, 
45  Id.  171,  and  note  176,  collecting  the  prior  cases. 

Covbbturb  Admissible  vndsb  Plea  of  non  est  Factum:  See  J)orrome§ 
V.  8eoU,  31  Am.  Dec.  509. 

Recitals  in  Shebiff's  Deed  Need  Only  Show  that  Sheriff  Aoxed 
UNDER  Authoritt:  See  Perkina*  Lessee  v.  IHbble,  36  Am.  Deo.  97;  Am^ 
strong  v.  McCoy,  31  Id.  435,  and  note  collecting  prior  cases. 
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£18  PSNMBXLVAlflA  StATX,  190.] 

Pleading  non  Assumpsit  in  Action  Founded  on  Simple  Contract  pat» 
the  plaintiff  upon  proving  his  whole  case,  and  entitles  the  defendant, 
without  prior  special  notice,  to  give  evidence  of  anything  which  shows,. 
ex  €Bquo  tt  bono,  that  the  plaintiff  ought  not  to  recover. 

Breach  of  Warranty  biat  be  Set  up  under  General  Issue  in  assmnp" 
sit  when  it  is  parcel  of  the  plaintiff's  ground  of  action  and  touches  ii» 
consideration. 

Breach  of  Warranty  is  Defense  under  General  Issue  in  assumpsit  os 
promissory  notes  given  for  the  purchase  price  of  the  property  warranted, 
though  executed  subsequent  to  the  time  the  contract  of  warranty  was 
made. 

Degree  of  Polish  of  Machinery  will  not  Alone  Entitle  Defendant  to 
Deduction  from  the  amount  of  notes  given  for  the  purchase  price  of  the 
machinery,  uuless  it  is  a  material,  substantial  defect,  and  something 
more  than  a  mere  matter  of  fancy,  except  the  polish  was  contemplated  by 
the  parties  at  the  time  of  the  original  contract,  and  so  formed  a  part  of 
the  consideration  thereof. 

Payee  of  Promissory  Note  may  Grvs  Note  in  Evidence  in  acti<»i  upon 
it  against  the  maker,  although  he  has  indorsed  it  in  blank. 

Assumpsit  by  B.  F.  Smith  against  P.  Falconer  upon  three 
promissory  notes  for  five  hundred  dollars  each,  made  by  the 
defendant  and  payable  to  the  plaintiff.  The  Dotes  were  given 
for  the  purchase  price  of  the  machinery  of  a  woolen  factory. 
The  defendant  pleaded  the  general  issue.  The  plaintiff  offered 
in  eyidence  one  of  the  promissory  notes  which  was  payable  to 
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faim,  but  which  he  had  indoroed  in  blank.    The  defendant  ob- 
jected because  of  the  indorsement.    The  objection  was  OTemded, 
and  an  exception  taken.     The  defendant  offered  to  prove  a  war- 
ranty made  by  the  plaintiff  in  respect  to  the  machinery  at  ihe 
time  of  the  contract  of  purchase,  but  before  the  notef«  were  de- 
livered.   The  plaintiff  objected,  on  the  ground  that  the  defend- 
ant had  given  no  notice  of  this  special  matter  of  def  ense,  although 
he  had  been  notified  to  do  so  pursuant  to  the  rule  of  conrt.    The 
court  sustained  the  objection,  on  the  ground  that  the  contract  of 
warraniy  was  made  at  a  different  time  from  the  contract  sued  on. 
The  court  charged  the  jury  that  the  polish  of  the  machinery, 
udess  a  material,  substantial  defect,  something  more  than  a 
miere  matter  of  fancy,  would  not  alone  entitle  the  defendant  to  a 
•deduction,  except  the  polish  was  contemplated  by  the  parties  at 
-the  time  of  the  original  contract,  at  the  time  of  purchasing  and 
^giving  the  notes,  and  so  forming  a  part  of  the  consideration 
thereof.     In  that  event  it  would  be  otherwise.    The  verdict  was 
:for  the  plaintiff.     Error  was  assigned:  1.   To  the  admission  of 
'•<the  note;  2.  To  the  rejection  of  the  evidence  of  the  warranty;  3. 
To  the  instruction  respecting  the  polish  of  the  machinery. 

Schofieldy  for  the  plaintiff  in  error. 

^rourn,  for  the  defendant  in  enx>r. 

By  Court,  Bell,  J.  The  question  here  presented  falls  clearly 
within  the  rule  ascertained  by  Heck  v.  Shener,  4  Serg.  &  R.  249 
J8  Am.  Dec.  700];  Oaw  v.  Wolcoii,  10  Pa.  St.  43,  and  the  deter- 
minations upon  which  those  cases  rest.  It  is,  that  in  an  action 
founded  on  a  simple  contract,  the  plea  of  non  assumpsit  puts  the 
plaintiff  upon  proving  his  whole  case,  and  entitles  the  defend- 
ant, without  prior  special  notice,  to  give  evidence  of  anything 
which  shows,  ex  csquo  et  bono,  the  plaintiff  ought  not  to  recover. 
TThis  is  emphatically  true  of  matters  of  defense  springing  from 
or  immediately  connected  with  the  transaction  sued  on,  and  im- 
peaching the  consideration  of  the  contract  averred  by  the  plaint- 
iff. As  he  is  bound  to  show  everything  was  fair  and  honest 
on  his  part,  his  antagonist  may  rebut  the  allegation  by  proving 
Le  failed  in  some  point  of  duty  or  obligation  connected  with  hia 
undertaking.  The  usual  illustration  given  of  this  rule  is  drawn 
from  the  implied  promise  which  the  law  ascribes  to  all  who,  for 
a  valuable  consideration,  assume  the  discharge  of  some  profes- 
«ional  duty,  that  it  shall  be  properly  and  fully  performed,  and  of 
which  Beck  v.  Shener  and  Gaw  v.  WolcoU  are  instances.  "If," 
«aid  Chief  Justice  Tilghman  in  the  former  of  these  cases,  **  a 
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physician  sues  me  for  his  services,  I  may  give  evidence  that  he 
has  treated  me  unskillfuUy;  or  if  a  carpenter  brings  suit  for 
work  done  for  me,  I  may  show  it  was  badly  done."  In  the  latter 
case  is  mentioned  Sisson  v.  WiUardy  25  Wend.  373,  which  rests  on 
the  same  principle,  and  is  referred  to  again  only  because  its  gen- 
eral features  bear  a  close  resemblance  to  the  case  before  us.  It 
was  assitmpsU  to  recover  the  price  of  altering  a  water  into  a  steam 
mill,  and  under  the  general  issue,  the  defendant  was  permitted 
to  prove  the  steam-engine  was  worthless,  without  previous  no- 
tice. The  court  said  that  in  an  action  on  a  contract,  where  the 
plaintiff  is  bound  to  show  performance  on  his  i>art,  the  defend- 
ant may,  under  the  general  plea,  prove  non-compliance  by  the 
plaintiff,  without  special  notice;  for  that  which  the  plaintiff 
must  prove  the  defendant  may  disprove.  Nor  can  it  make  the 
slightest  difference  that  the  undertaking  of  the  former  is  not  by 
implication,  but  express,  as  in  this  instance.  It  is  true  that  un- 
der our  more  recent  decisions,  unliquidated  damages  for  a  breach 
of  warranty  may  be  averred  as  matter  of  set-off,  and  then  a 
special  plea  or  notice  would  be  necessary;  but,  as  was  justly  ob- 
served in  Sadler  v.  Sldbaugh,  3  Serg.  &  B.  388,  a  breach  of  war- 
ranty may,  at  the  option  of  the  defendant,  be  either  reserved  as 
the  foundation  of  a  separate  action,  or  set  up  as  a  defense,  going 
to  the  consideration  of  the  assumpsit  sued  on. 

And  this  is  also  the  doctrine  of  Shaw  v.  Badger,  12  Serg.  &  B. 
275,  where  a  violation  of  part  of  an  express  contract  of  sale, 
originating  in  non-deliveiy  of  a  portion  of  the  things  purchased, 
was  set  up  as  a  defense  to  an  action  brought  for  the  residue  of 
the  articles  sold;  under  the  doctrine  of  Meek  v.  Shener,  supra, 
that  when  the  breach  of  faith,  complained  of  by  the  defendant, 
is  parcel  of  the  plaintiff's  ground  of  action,  and  touches  its- 
consideration,  it  is,  in  Pennsylvania,  a  defense  pro  tantOy  to 
avoid  circuity  of  action.  Indeed,  this  seems  to  be  admitted  by 
the  observation  of  the  court  below,  that  a  defendant  "  may  set 
up  a  failure  or  want  of  consideration,  because  that  is  good 
under  the  issue  of  non  assumpsiiy  for  if  there  was  no  considera- 
tion, there  was  not,  in  law,  any  assumpsit,"  But  it  was  thought 
the  defense  was  not  entitled  to  be  so  considered,  under  the 
notion  that  it  springs  from  "a  distinct  contract  of  warranty, 
made  at  another  time  than  that  sued  on."  Literally,  it  is  true 
the  notes  in  suit  were  executed  at  a  time  subsequent  to  the  war- 
ranty the  defendant  offered  to  prove.  But  in  fact,  the  contract 
was  a  unit,  agreed  upon  at  the  same  moment;  and  though,  foi 
the  convenience  of  the  parties,  the  actual  execution  of  the  prom- 
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iBfloxy  nofces  was  deferred,  they  were  but  the  ofipring  of  the 
original  agreement,  deriving  their  sole  efficacy  from  that  agree- 
ment, as  between  the  original  parties.  This  suit,  founded  upon 
them,  is  consequently  open  to  precisely  the  same  defense  as 
though  it  were  brought  on  the  oral  contract.  The  result  is,  the 
rejected  evidence  ought  to  have  been  admitted,  as  furnishing  an 
answer  to  the  plaintiff's  claim,  either  in  whole  or  part;  for  as 
we  have  seen,  it  was,  in  the  language  of  the  rule  of  court  to 
which  we  haye  been  referred, ''  strictly  evidence  admissible  on 
a  general  issue  plea." 

The  error  first  assigned  was  properly  abandoned;  and  we  do 
not  perceive  any  mistake  in  that  portion  of  the  charge  quoted  in 
the  third  assignment. 

But  for  the  improper  rejection  of  the  offered  testimony,  re- 
sulting from  the  erroneous  estimate  of  its  value  had  it  been 
received,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Indobsemsnt,  whether  Qene&u*  OB  Special,  wiTBonr  Delivebt  dobs 
jroT  Tbavsveb  Title  to  the  Kote:  See  May  v.  Cassiday,  46  Am.  Dec.  292; 
Sterling  v.  Bender,  44  Id.  539,  and  notes. 

Defenses  Admissible  under  Plea  of  non  Assuupsit:  Btcda  ▼.  Ste, 
49  Am.  Deo.  573;  Hunt  v.  Teat,  42  Id.  659;  Brewer  v.  Harris^  41  Id.  587; 
Lema  v.  Bank  of  Kentucky,  40  Id.  469;  Young  v.  Bummei,  38  Id.  594.  In 
Crenshaw  v.  Jaek$on,  50  Id.  361,  it  was  held  that  breach  of  warranty  was 
not  the  subject  of  set-off.  And  see  Price  ▼.  Lewi^  ante  536,  and  the  cases 
cited  in  the  note. 

Pabtial  ob  Total  Failube  of  Considebation  of  Note  is  Good  Defense 
>T  Law:  Barkhamstead  v.  C(ue,  13  Am.  Dec.  92;  Le  Blanc  ▼.  Sangdair,  Id. 
iV7,  and  note;  Parish  v.  Stone,  25  Id.  378,  and  note;  Dieihuon  ▼.  ffall.  Id. 
d90,  and  note.  In  Wood  v.  Waters,  13  Id.  228,  it  is  held  that  partial  £aanrt 
of  eonaidemtlon  would  not  be  available  at  law,  but  that  equity  would  givi 
raliel 


Donaldson  v.  Phillips. 

[18  PKinisn.TA]iiA  Statb,  170.] 
CoNTxrAVOE  OF  Land  18  Regulated  by  Law  of  Situs. 
Ko  FoBEioN  Rboobd  is  Evidence  of  Convetancs  of  Lajtd^  bat  either 

common-law  or  statute  proof  must  be  made  of  it. 
Eeoobd  of  Pboceedino  on  Insolvent's  Petition  nr  Mabtland  Coubt, 
under  statute  of  that  state,  with  an  office  copy  of  a  conveyance  of  the 
insolvent's  property  to  trustees  for  the  benefit  of  his  creditors,  recorded 
in  the  same  court,  is  no  evidence  in  Pennsylvania  of  a  conveyance  of 
land  situated  in  the  latter  state. 


Oct  1851.]  Donaldson  v.  Phillips.  615 

Ejectment  by  Donaldson,  executor  of  Samuel  Johnson,  de- 
ceased, against  Phillips  and  Bajle,  for  a  tract  of  land  in  Greene 
'couniy,  Pennsylyania.  The  question  involved  was  the  sujS- 
<ciency  of  the  proof  of  the  conveyance  under  which  the  plaint* 
iff 's  testator  claimed.  Charles  B.  Toung  had  owned  the  land, 
and  the  deed  to  him  was  recorded  in  Greene  county.  Toung 
and  another  had  been  partners  in  business  in  Baltimore,  Maiy- 
land.  They  failed,  and  took  the  benefit  of  the  insolvent  laws. 
This  land  was  then  listed  as  the  property  of  Toung.  A  trustee 
was  appointed,  and  Toung  and  his  partner,  pursuant  to  an  order 
of  court,  conveyed  to  Moale,  the  trustee,  all  their  property, 
real,  personal,  and  mixed,  by  a  deed  which  recited  the  proceed- 
ings under  their  petition  in  insolvency.  The  grantors  acknowl- 
•edged  the  deed  before  two  justices  of  the  peace  of  Baltimore 
county,  and  the  deed  was  recorded  among  the  land  records  of 
Baltimore  county,  but  was  not  recorded  in  Pennsylvania.  The 
trustee,  Moale,  sold  the  land  at  public  sale  to  the  plaintiff's  tes- 
tator, Samuel  Johnson,  and  the  sale  was  confirmed  by  the  Balti- 
more court.  The  plaintiff  offered  in  evidence  the  deed  of  Toung 
fo  Moale,  which  was  objected  to,  on  the  ground  that  it  was  defect- 
ively acknowledged.  The  objection  was  sustained,  and  an  ex- 
ception taken.  The  record  of  the  Baltimore  chanceiy  court, 
where  the  insolvency  proceedings  were  conducted,  and  which 
contained  the  same  deed,  was  offered.  This  was  objected  to,  on 
the  ground  that  it  was  no  evidence  of  the  transfer  of  the  prop- 
erty. The  objection  was  sustained,  and  an  exception  taken. 
The  same  proceedings  were  taken  when  the  record  was  offered, 
to  be  followed  by  the  deed  from  Moale  to  Johnson.  An  exem- 
plification from  the  records  of  Maryland  of  the  deed  from 
Toung  to  Moale  was  rejected,  and  exception  taken.  Error  was 
assigned  by  the  plaintiff  upon  these  several  bills  of  exception. 

Howell^  WaiMfn^  and  Phdan^  tot  the  plaintiff  in  error. 

Sayera,  Montgomery,  and  Black,  for  the  defendants  in  error. 

By  Court,  Gibson,  0.  J.  The  conveyance  of  land  is  regu- 
lated by  the  law  of  the  «t(u8,  and  no  foreign  record  is  evidence 
of  it.  Either  common-law  or  statute  proof  must  be  made  of  it. 
"What  is  the  first?  The  deed  itself,  and,  unless  possession  be 
shown  to  have  gone  with  it  for  thirty  years,  proof  of  execution 
by  subscribing  witnesses,  or  evidence  of  handwriting.  If  it  is 
not  produced,  proof  of  previous  existence,  contents,  and  destruc- 
tion or  loss,  by  the  oaths  of  witnesses  able  to  swear  to  the  facts. 
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"What  is  the  second?  The  deed  itself,  with  a  proper  acknowl- 
edgment of  the  grantor  appended  to  it,  or  proof  of  execution 
by  the  subscribing  witnesses;  in  either  case,  certified  by  an 
officer  competent  to  take  it;  or  else  an  exemplification  of  a 
proper  record  of  it  in  the  office  of  the  proper  county.  All 
beside  is  moonshine.  What  was  the  evidence  proposed?  The 
record  of  a  proceeding  on  an  insolyent's  petition,  under  a  stat- 
ute of  Maryland,  in  Baltimore  county  court,  with  an  office 
copy  of  a  conveyance  of  the  insolvent's  property  to  trustees  for 
the  benefit  of  his  creditors,  recorded  in  the  same  court.  No 
exemplification  of  it  from  the  records  of  Qreene  county,  in 
which  the  land  lies,  was  produced,  for  the  original  was  not 
recorded  there.  It  is  idle,  then,  to  talk  about  the  power  of  the 
magistrates  in  Maryland  to  take  the  acknowledgment;  for  it 
does  not  appear  by  any  competent  proof  that  there  is  or  ever 
has  been  a  conveyance  to  the  trustees.  The  office  copy  from 
the  land  records  of  Baltimore  county  would  doubtless  be  evi- 
dence in  Maryland  by  force  of  its  law;  but  it  is  certainly  not 
evidence  here  by  the  law  of  Pennsylvania.  The  question  is 
ruled  by  the  lex  lod  rei  eiUB;  and  trying  it  by  that,  the  result  is 
that  the  evidence  was  properly  excluded. 
Judgment  affirmed. 


TiTLB  TO  RxAL  Pbopsbty  D£TEBin»KD  BT  Lxx  Lod  Bxi  SnMi  See 
DtpM  ▼.  Mayo,  49  Am.  Dec.  88,  and  note  citing  prior  oases.  An  assignmsnt 
in  LouisiBXia  of  a  mortgage  of  real  property  in  Mississippi,  valid  by  the 
laws  of  Mississippi,  is  valid:  NaiehezT.  Minor,  48  Id.  727. 


Ross  t;. .  Babolat. 

[18  ^MKHmYLWAMlA  Statb,  ITS.] 

ExBOUTOBS  Madb  Tbustebs  of  Land  Take  not  Mkbxlt  Kaksd  Flown 
TO  SsLL,  bat  the  legal  title  to  the  land. 

Trust  of  Land  Created  bt  Will  is  of  Same  Effect  as  trust  created  by 
deed. 

Tbansfeb  of  Beal  Pbofebtt  is  Govebned  bt  Lex  Loci  Rei  Srtm, 

Statutes  of  Pennsylvania  do  not  Empower  Administrator  de  Bonis 
NON  WITH  Will  Annexed  to  execute  trost  of  land  confided  to  an  ex- 
ecutor by  title  or  by  name,  for  any  other  purpose  than  to  sell  for  the 
payment  of  debts. 

Pennsylvania  Statute  Puts  ADMnnsTRATOR  with  Will  Annexed  on 
Footing  with  Surviving  ExxcfuroR,  but  not  on  a  footing  with  a  tes- 
tamentary trustee. 

Trustxb  Who  Aooefts  can  not  Renounce. 
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Tbustit.  can  bb  Discsabobd  Only  b7  Dbobbb  or  Court  or  Eqctitt,  bj 
force  of  a  provision  in  the  deed,  or  by  the  consent  of  all  the  parties  in- 
terested. 

BXBCUTOK  ACCEPTIKO  TRUST  ACCEPTS  It  EmTIRBLY,  AND  CAN  NOT  RXNOUNOB 

Portion  of  It. 
Lands  in  Pennsylvania  Subjected  bt  Testator  to  Trust,  other  than 
for  payment  of  debts,  of  which  the  executors  in  New  York  are  tms- 
tees,  can  be  conveyed  only  by  the  execators'  accepting  all  the  trusts 
under  the  will,  or  by  their  rejecting  the  trusts  entire,  and  procuring  the 
appointment  of  a  trustee  in  Pennsylvania.  A  middle  course  of  renouncing 
the  executorship  and  trust,  so  far  as  r^ards  the  lands  in  Pennsylvania 
and  procuring  the  appointment  of  an  administrator  with  the  will  an- 
nexed in  Pennsylvania,  will  fail,  for  he  can  not  execute  the  trust,  and 
they  can  not  renounce  it  in  part 

Ejictmknt  by  Henry  Barclay  against  James  Ross  and  others. 
The  land  "which  was  sought  to  be  recovered  was  shown  to  have 
been  owned  by  the  plamtiff  and  William  Bayard,  both  of  whom 
were  residents  of  the  state  of  New  York.  William  Bayard  died 
in  New  York,  and  his  will  was  there  probated.  By  this  will  he 
devised  certain  of  his  real  and  personal  estate  to  his  executors, 
subject  to  certain  trusts,  to  the  effect  that  they  should  continue 
for  a  certain  time  a  partnership  in  which  the  testator  had  been 
^i^g^ed,  and  that  they  should  so  invest  his  property  as  to  make 
it  most  productive  until  the  death  of  his  wife,  wben  it  was  to  be 
distributed  as  directed.  The  will  also  empowered  his  executors 
or  their  survivors  to  so  convey  or  lease  his  real  estate  named  as 
to  them  should  seem  best.  Letters  testamentary  were  granted 
to  two  of  the  executors.  In  the  register's  office  of  Cambria 
county,  Pennsylvania,  where  the  land  in  question  was  situated 
and  this  action  was  instituted,  a  certified  copy  of  the  will  and 
the  probate  in  New  York  was  filed,  together  with  a  renunciation 
by  the  executors  of  the  executorship  and  administration  of  the 
testator's  property  in  Pennsylvania.  And  the  executors  author- 
ized Edward  Shoemaker  to  take  out  letters  of  administration. 
Shoemaker  applied  for  and  obtained  letters  of  administration 
with  the  will  annexed,  and  subsequently  conveyed  by  deed  to 
the  plaintiff  the  land  in  controversy.  Plaintiff  offered  the  deed 
of  Shoemaker  in  evidence.  It  was  objected  to  on  the  ground 
that  it  passed  no  interest  in  the  land,  since  the  power  to  convey 
remained  in  the  executors.  The  defendants  reserved  an  excep* 
tion  to  the  decision  of  the  court  in  overruling  their  objection. 
Verdict  was  rendered  for  the  plaintiff,  and  the  defendants 
brought  error. 

WhUe  and  WiUiams,  for  the  plaintiffs  in  error. 
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Mlea  and  Banhs,  for  the  defendant  in  eiior. 

By  Court,  Gibson,  C.  J.  It  is  said  by  Mr.  Jarman,  and  per- 
haps every  other  text-writer  on  wills,  that  a  devise  is  a  species 
of  conveyance;  and  that  for  this  reason  it  is,  that  after-purchased 
land  would  not  pass  by  it  at  the  common  law;  consequently  a 
trust  of  land  created  by  will  is  of  the  same  stamp  as  a  trust 
created  by  deed.  The  executors  of  this  will  took,  not  merely  a 
naked  power  to  sell,  but  the  legal  title  to  the  land,  and  on 
very  special  trusts.  "  I  give,  devise,  and  bequeath,"  says  the 
testator,  **  unto  my  executors  hereinafter  named,  all  and  singu- 
lar,  the  rest  and  residue  of  my  estate,  real  and  personal,  upon 
the  trusts  and  for  the  purposes  hereinafter  named."  He  then 
declares  the  trusts;  and,  ex  mqjori  caviela^  gives  the  survivor  or 
survivors  of  the  trustees  power  to  convey. 

The  transfer  of  real  property  is  governed  by  the  lex  loci  rei 
bUob;  and  no  statute  of  Pennsylvana  empowers  an  administrator 
with  the  will  annexed  to  execute  a  trust  of  land  confided  to  an 
executor  by  title  or  by  name,  for  any  other  purpose  than  to  sell 
for  payment  of  debts.  By  force  of  the  act  of  the  tweniy-fourth 
of  I^ebruary,  1834,  relating  to  executors  and  administrators,  he 
may  execute  a  power  to  sell  in  order  to  bring  the  land  into  a 
course  of  administration,  but  not  to  execute  a  trust  for  a  col- 
lateral purpose;  for  instance,  to  manage  the  property  and  invest 
the  proceeds  for  accumulation;  or  to  maintain  the  widow  and 
children;  or  to  turn  the  land  into  money  for  the  convenience  of 
partition;  or  to  exercise  any  discretionary  power  confided  to  his 
predecessor  in  the  administration  for  his  personal  fitness  and 
fidelity.  For  purposes  purely  administrative,  the  thirteenth 
and  fourteenth  sections  give  the  devise  of  a  power  the  effect  of 
a  devise  of  the  title,  and  the  sixty-seventh  section  puts  an  ad- 
ministrator with  the  will  annexed  on  a  footing  with  a  surviving 
executor,  but  not  on  a  footing  with  a  testamentary  trustee.  The 
object  was  to  prevent  the  object  of  a  power  given  to  several 
from  being  frustrated  by  the  death  or  renunciation  of  one  or  all 
of  them — ^not  to  vest  the  execution  of  an  unofficial  trust  in  a 
stranger  to  the  testator's  confidence.  True  it  is,  that  for  the 
purpose  of  selling  *'  or  otherwise,"  the  fourteenth  section  gives 
a  surviving  executor,  and  .consequently  an  administrator  with 
the  will  annexed,  the  same  interest  in  and  power  over  the  estate 
as  all  the  executors  might  have  exercised  for  the  same  purpose; 
but  as  trusts  survive  on  the  principles  of  joint  tenancy,  the  sec-, 
lion  seems  to  have  been  enacted  as  to  them,  ex  majori  cauida^ 
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or  for  such  as  are  annexed  to  an  ordinary  administration;  not  to 
those  which  might  as  well  have  been  placed  elsewhere. 

On  the  foot  of  the  maxim  that  when  different  rights  meet  in 
the  same  person  they  are  to  be  treated  as  if  they  were  in  differ- 
ent persons,  courts  of  equity,  recognizing  the  union  of  executor 
and  trustee  in  the  same  individual  redendo  eingtda  singulis,  have 
considered  real  estate  directed  to  be  sold  for  payment  of 
debts,  as  equitable  assets,  and  consequently  as  the  subject  of  a 
trust;  and  though  the  principle  was  doubted  for  a  time,  it  has 
been  finally  established  by  Newton  y.  Bennet,  1  Bro.  0.  0. 137; 
Walker  y.  Meager,  2  P.  Wms.  662;  2  Fonbl.  398,  note;  and 
Harg.  Co.  Lit.  113,  note.  Now  the  object  of  the  statute  was  to 
make  lands  legal  assets  in  all  cases;  not  to  confound  the  dis- 
tinction between  trusts  and  powers.  With  us  land  has  perhaps 
always  been  legal  assets.  And  when  a  trust  is  created  to  bring 
it  into  a  course  of  administration,  it  is  proper  that  an  adminis- 
trator should  succeed  to  the  execution  of  it;  but  the  statute 
was  not  intended  for  a  trust  unconnected  with  an  executor's 
ordinary  duties. 

How  could  the  administrator  in  Pennsylvania  execute  the 
trusts  under  this  vdll  in  New  York?  The  trustees  of  the  entire 
estate  were  directed  to  continue  for  a  time  the  partnership  of  the 
testator  with  his  sons,  and  after  the  dissolution  of  it,  to  invest 
the  estate  for  accumulation  till  the  death  of  the  widow,  and 
then  divide  it  among  the  children.  If  the  administrator  were 
a  trustee  for  any  purpose,  he  would  be  a  trustee  for  every  pur- 
\x>se;  and  it  would  be  difScult  to  determine  whether  he  should 
act  in  the  execution  of  the  trust  separately  or  conjointiy.  It 
would  be  a  strange  sort  of  trust  that  would  admit  of  such  par- 
ticipation. If  he  could  not  act  as  a  trustee  at  all,  what  would 
become  of  the  money  in  his  hands?  As  there  were  no  debts  to 
be  paid,  remit  it  to  the  executors  at  the  place  of  the  domicile. 
What !  to  persons  who,  having  renounced  the  administration  of 
it,  had  parted  with  their  tide  to  receive  it,  and  had  no  power 
to  give  an  acquittance  for  it?    That  could  not  be. 

A  trustee  who  accepts  can  not  renounce.  It  is  unnecessary 
to  quote  an  authority  for  that.  He  can  be  discharged  only  by 
the  decree  of  a  court  of  equity,  whose  power  in  this  state  is 
vested  in  the  common  pleas;  by  force  of  a  provision  in  the  deed, 
or  by  consent  of  all  the  parties  interested;  and  though  I  know 
of  no  case  in  point,  I  do  not  hesitate  to  pronounce  that  his  ac- 
ceptance, like  that  of  an  executor,  must  be  entire.  The  rule  as 
regards  an  executor,  and  the  executors  in  this  case  have  been 
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treated  exolusivelj  as  such,  is  stated  in  Fooler  t.  Coohe,  1  Salk. 
297;  Anon.,  1  BrowzQ.  82;  11  Yin.  Abr.  139;  and  the  case  of  a 
trostee  is  manifestly  \nthin  the  reason  of  it.  Indeed,  for  pur- 
poses of  administration,  an  executor  is  considered  in  equity  as 
a  trustee.  On  that  ground  the  renunciation  of  the  executorship 
and  trust,  so  far  as  regards  the  lands  in  Pennsylvania,  was  void, 
and  made  no  room  for  a  separate  administration  of  any  part  of 
the  will.  There  was  no  power  to  sell  for  any  purpose  connected 
with  the  office  of  an  executor,  and  no  administrator  could  exe- 
cute it.  The  act  of  the  executors  in  New  York  was  an  entire 
acceptance  of  the  trust,  or  an  entire  renunciation  of  it.  If  the 
former,  there  could  be  no  administrator;  if  the  latter,  there 
could  be  an  administrator  only  for  the  ordinary  duties  of  one: 
Quacunque  via  data,  an  administrator  could  not  convey.  The 
proper  way  to  transfer  the  testator's  title  to  these  lands  was  to 
accept  the  trust  entire,  or  to  reject  it  entire,  and  procure  the 
appointment  of  a  trustee  in  Pennsylvania.  The  executors  at- 
tempted a  middle  course,  and  it  fiuled. 
Judgment  reversed. 

Lbz  Loot  Ru  Siris  Govkbms  Tbaksvxbs  of  Bxautt:  See  DohoUim  t. 
Phillips,  ante,  614,  and  the  caaes  cited  in  the  note. 

CoNVETANOK  TO  Two  OB  MoRX  AS  ExBCUTOBS  vesU  title  in  them  m  Joint 
tenanta:  Bank  qf  Uiica  y.  Mernrtau,  49  Am.  Deo.  189. 

Powers  and  Duties  of  Administratobs  ds  Bonis  bok:  See  8wbtt% 
AdvCr  V.  Sjiodffttut,  52  Am.  Dec.  190,  and  the  cases  cited  in  the  note.  To 
the  point  that  an  adminiatrator  de  bonis  non  does  not  acquire  powers  of  teata- 
mentary  tmatee,  the  principal  caae  is  cited  in  Htnty  AppU^s  Mktate,  2  Phila. 
171;  Waters  v.  Margerum,  60  Pa.  St  44. 

Trustee  can  not  Relinquish  Trust  of  his  Own  Aooobd:  Shepherd  ▼. 
McEvers,  8  Am.  Dec.  561;  OuphUi  v.  ItbeO,  19  Id.  675. 

DiSORETIONART    PoWERS    07    TRUSTEE    PAS8  TO  TRUSTEE    AtPOINTED  IN 

HIS  Stead  by  the  common  pleas.  This  is  held  in  Wilson  v,  Pennoek,  27  P^ 
St.  241,  citing  the  intimation  of  the  conrt  in  the  principal  caae  that  the 
powers  of  testamentary  tmateea  might  be  transferred  by  their  renonnciQg 
the  trust  entirely  and  procuring  the  appointment  of  another  tmatee. 
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Pbovidenoe  Gas  Company  v.  Thubbeb. 

[3  BHODB  IlLAlID,  15.] 

Pbbsokal  Chattel  dobs  not  Become  Fixtube,  So  as  to  be  Part  of 
Real  Estate,  unless  it  be  so  affixed  to  the  freehold  as  to  be  incapable  of 
seTeranoe  from  it  without  violence  and  injury  to  the  freehold;  and  if  it 
be  so  annexed,  it  is  a  fixture,  whether  the  annexation  be  for  use,  for  orna- 
ment, or  from  mere  caprice. 

Gbant  to  Cobporation  of  Right  to  Lay  Gas  Pipes  ik  Pubuo  Streets, 
by  charter  repealable  at  will  by  the  legisUture,  is  not  a  mera  license,  but 
when  exercised  it  is  an  easement. 

Chattels  Affixed  to  Realty  under  Liorvsb  do  kot  Become  Fix- 
tures, but  if  affixed  under  a  deed  in  fee  of  the  right  to  do  so,  they  be- 
come fixtures. 

Corporation  having  Exercised  Easement  in  Public  Street,  Granted 
BY  Legislature,  is  estopped  from  urging  the  invalidity  of  the  grant 
because  no  compensation  was  rendered  to  the  owners  of  the  land,  how- 
ever valid  the  objection  might  be  coming  from  the  latter. 

Gas  Pipes  Laid  by  Corporation  in  Public  Street  by  AuTHORrrv  or 
Charter  ropeaiable  at  will  of  legislature,  and  sunk  in  the  soil  to  the 
depth  of  several  feet,  and  not  removable  without  digging  up  the  earth, 
are  fixtures,  and  taxable  as  realty. 

AonoN  by  the  Providence  Gas  Company  against  Isaac  Thur- 
ber  and  others,  assessors  of  taxes  of  the  city  of  Providence  for 
the  year  1849,  to  recover  a  part  of  the  tax  assessed  to  the  plaint- 
iff, namely,  that  portion  of  their  tax  assessed  upon  their  gas 
pipes  laid  in  the  streets  of  the  city.  The  argument  in  this  court 
was  upon  an  agreed  statement  of  facts.  The  pipes  were  laid 
about  three  feet  below  the  surface  of  the  street.  They  were 
iron,  about  nine  feet  long,  cast  with  a  socket  at  one  end  and 
connected  by  lead  joints  or  by  a  packing  of  yam  and  cement. 
The  authority  of  the  company  to  lay  the  pipes  was  under  a  sec- 
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tion  of  their  charter  which  proTided  that  "  said  company  shall 
haye  power  and  authority,  with  the  consent  of  the  board  of 
aldermen  of  said  city,  to  open  the  ground  in  any  part  of  the 
streets,  lanes,  and  highways  in  said  city  for  the  purpose  of  lay- 
ing and  repairing  pipes  for  conducting  said  gas."  The  remain- 
ing facts  appear  in  the  opinion. 

Bradley  and  Maikewaon^  for  the  plaintiffs. 

Ames  and  Payne,  for  the  defendants. 

By  Court,  Gbseke,  C.  J.  It  is  agreed  that  the  defendants,  as 
assessors,  of  taxes  for  the  city  of  ProTidence,  assessed  the 
plaintiffs  for  their  gas  pipes,  laid  in  the  streets  of  the  city. 
The  ground  upon  which  the  assessment  has  been  made  is,  that 
these  pipes  are  fixtures,  and  therefore  real  estate  in  the  sense 
of  the  act  regulating  the  assessing  and  collecting  of  taxes. 
The  sixth  section  of  that  act  proTides  as  f  oUows :  ' '  The  assessors 
of  taxes  in  the  several  towns,  in  assessing  taxes  for  real  estate, 
may  assess  the  same  either  upon  the  owners  of  the  real  estate, 
or  upon  the  persons  who  hold  or  occupy  the  same."  If  the 
pipes  in  question  are  real  estate,  the  assessment  has  been  rightly 
made.  If  on  the  other  hand  they  are  personal  estate,  it  is  con- 
ceded by  the  counsel  for  the  defendants  that  the  assessment  was 
illegal,  and  the  plaintiffs  entitled  to  judgment. 

The  only  question  in  the  case,  then,  is  whether  these  piped 
are  fixtures.  In  Farrar  v.  Stackpole,  6  Oreenl.  157  [19  Am.  Dec. 
201],  it  was  held  that  where  machinery  was  essential  to  the 
purposes  for  which  a  building  is  employed,  it  must  be  consid- 
ered as  a  fixture,  although  only  attached  to  other  machinery  and 
not  to  the  premises  themselves,  and  capable  of  being  removed 
without  immediate  or  physical  injury  of  any  sort.  In  Voorhiit  v. 
Freeman,  2  Watts  &  S.  116  [37  Am.  Dec.  490],  and  Pyle  v. 
Pennock,  Id.  390  [37  Am.  Dec.  617],  the  supreme  court  of 
Pennsylvania  adopted  the  same  rule.  The  supreme  court  of 
Massachusetts,  in  Gale  v.  Ward,  14  Mass.  362  [7  Am.  Dec.  223], 
decided  that  the  annexation  of  the  fixtures  must  be  such  as  to 
render  removal  impossible,  without  physical  injury  to  the  free- 
hold. In  Swift  V.  Thompson,  9  Conn.  67  [21  Am.  Dec.  718],  the 
supreme  court  of  Connecticut  held  that  a  simple  annexation  to 
the  freehold  was  not  sufficient;  that  the  annexation  must  be 
such  that  an  injury  would  result  from  the  mere  act  of  removal 
independently  of  the  subsequent  want  of  the  chattel  removed. 
In  Walker  v.  Sherman,  20  Wend.  638,  the  supreme  court  of  New 
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York  held  annexation  to  be  necessary,  although  the  chattel  may 
be  adapted  to  the  uses  for  which  the  freehold  was  employed. 

There  is  some  conflict  in  the  decisions  of  courts  and  in  the 
opinions  of  jurists  upon  this  subject.  We  think  the  true  rule 
is,  that  a  personal  chattel  does  not  become  a  fixture  so  as  to  be 
a  part  of  the  real  estate,  unless  it  be  so  affixed  to  the  freehold 
as  to  be  incapable  of  severance  from  it  without  violence  and  in- 
jury to  the  freehold;  and  if  it  be  so  annexed,  it  is  a  fixture, 
whether  the  annexation  be  for  use,  for  ornament,  or  from  mere 
caprice. 

In  the  present  case,  the  pipes  are  sunk  in  the  soil  of  the  streets, 
to  the  depth  of  several  feet  under  the  surface,  and  can  not  be 
removed  without  digging  up  the  earth,  and  if  the  gas  company 
owned  the  land  in  which  the  pipes  were  laid,  we  should  have  no 
doubt  they  would  be  fixtures.  But  being  laid  in  the  public 
streets,  by  consent  of  the  board  of  aldermen,  under  power  granted 
to  the  corporation,  by  the  second  section  of  their  charter,  the 
question  is  whether  such  annexation  gives  them  the  character 
of  fixtures. 

The  charter  of  the  corporation  is  liable  to  be  repealed  by  an 
act  of  the  general  assembly,  whenever  that  body  shaU  think 
proper  to  pass  such  an  act. 

This  arises  from  the  tenth  section  of  the  charter,  which  by 
this  section  is  made  subject  to  the  provisions  of  ''  an  act  in  rela- 
tion to  manufacturing  corporations,"  passed  at  the  June  session, 
1847. 

On  the  part  of  the  plaintifis,  it  is  contended  that  the  power 
was  a  mere  license,  revocable  at  the  will  of  the  general  assembly, 
and  the  pipes,  being  laid  under  this  license,  can  not  thereby  be- 
come fixtures,  and  the  case  was  likened  to  a  class  of  cases  in 
which  it  has  been  held  that  if  A.  erect  a  building  on  the  land  of 
B.  by  parol  license  from  B.,  such  building  is  a  personal  chattel: 
Ashmun  v.  Williams,  8  Pick.  402;  Marcy  v.  Darling,  Id.  283; 
Aldrich  v.  Parsons,  6  N.  H.  656. 

If  these  pipes  had  been  laid  in  the  land  of  an  individual  by 
parol  license,  they  would  not  become  fixtures  thereby.  But  if 
the  owner  had  granted  by  deed  the  right  in  fee  to  lay  the  pipes 
through  his  land,  they  would  be  fixtures,  because  the  annexation 
would  be  under  legal  title. 

So  if  A.  built  his  house  in  B.'s  land,  under  a  grant  by  deed 
of  a  right  in  fee  so  to  do,  the  house  would  become  real  estate. 

Is  the  grant  of  power  contained  in  the  charter  when  executed 
of  no  more  effect  than  the  parol  license  of  an  individual,  revoca* 
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ble  at  his  will  ?  Are  the  ooiporaiion  to  be  consideied  as  tenants 
of  their  charter  and  of  all  the  rights  and  property  they  hold 
under  it,  at  the  will  of  the  general  assembly?  Nearly  all  the 
charters  which  have  been  granted  in  Bhode  Island  for  many 
years  past  are  subject  to  repeal,  especially  banking  and  manu- 
facturing corporations.  A  deed  of  land  to  such  corporation  and 
their  successors  conveys  a  fee,  just  as  much  as  if  they  were  not 
subject  to  repeal.  And  so  corporate  rights  and  franchises  gener- 
ally, under  a  repealable  charter,  are  the  same  until  the  charter 
is  repealed,  as  if  not  subject  to  repeal,  and  such  is  the  case  with 
the  rights  and  franchises  of  the  plaintifiEs.  It  was  further  ob- 
jected by  the  plaintiffs,  that  the  grant  was  void  because  no  com- 
pensation was  provided  for  the  owners  of  the  land;  but  however 
valid  this  objection  might  be  if  made  by  the  owners  of  the  land, 
we  do  not  think  it  competent  for  the  plaintiffs  to  urge  it,  they 
being  the  grantees  of  the  power,  and  having  exercised  it  under 
the  grant.  So  far  as  the  present  question  is  concerned,  we  con- 
sider the  case  the  same  as  if  compensation  had  been  provided. 

What  then  is  the  nature  of  the  right  which  the  plaintiffs  take 
under  their  charter?  We  think  when  exercised  it  is  an  ease- 
ment— ^an  incorporeal  hereditament,  like  the  right  of  a  railroad 
company  to  build  and  occupy  their  road,  or  a  canal  company 
their  canal,  under  the  provisions  in  their  charter  which  grant 
the  power  to  take  the  land,  upon  rendering  compensation  to  the 
owners. 

In  Binney's  Case,  2  Bland.  146,  the  chancellor  held  that 
the  whole  estate  of  the  Chesapeake  and  Ohio  Canal  Company, 
at  least  so  far  as  it  consisted  of  the  canal  itself,  and  its  neces- 
sary buildings  and  the  fixtures  attached  to  the  same,  must  ac- 
cording to  the  common  law  be  regarded  as  realty. 

In  the  case  of  the  Boston  Water  Power  Company  v.  The  City 
of  Boston,  9  Met.  202,  the  grant  to  the  water  power  company 
was  of  a  right  to  use  a  portion  of  the  public  land  covered  with 
navigable  water  for  the  use  of  their  mills;  in  other  words,  a 
perpetual  easement  for  the  use  of  their  mills.  This  easement  was 
held  to  be  taxable  as  real  estate.  The  counsel  for  the  water 
power  company  did  not  deny  that  the  easement  was  real  estate, 
but  claimed  to  be  exempt  from  the  tax  upon  other  grounds. 

In  JDrybutter  v.  Batholomew,  2  P.  Wms.  127,  it  was  held  that 
the  wife  could  not  be  barred  of  a  share  in  New-river  water,  of 
which  the  husband  was  seised  in  right  of  the  wife,  without  a 
fine.  In  Buckeridge  v.  Ingram,  2  Yes.  jun.  652,  it  was  held  that 
shares  in  the  navigation  of  the  river  Avon,  under  the  statute  of 
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10  Anney  were  real  estate  and  subject  to  dower.  The  master  of 
the  rolls,  in  giving  his  opinion,  said  the  act  of  parliament 
<;ould  not  be  construed  to  have  taken  out  of  the  proprietors  and 
given  to  this  cozporation  the  soil,  but  it  gave  them  a  right  in 
and  over  the  soil  and  certain  real  rights  arising  in  and  out  of 
the  soil. 

To  the  same  effect  is  the  opinion  of  Lord  Coke.  He  says 
every  hereditament,  which  in  any  degree  arises  out  of  land, 
affects  the  same  or  is  exercisable  within  the  same,  has  all  the 
properties  that  belong  to  real  estate:  Go.  Lit.  19. 

In  the  case  of  the  Queen  v.  Cambridge  Oas  Co.,  85  Eng.  Oom. 
L.  333,  the  court  decided  that  the  company  were  ratable,  as  oc- 
cupiers of  the  land,  in  the  different  parishes,  by  their  apparatus, 
pipes,  etc.,  under  the  statute  of  43  Eliz.,  c.  2. 

The  same  rule  was  applied  to  a  railway  company  in  the  case 
of  The  Queen  v.  London,  Brighton,  and  South  Coast  BaHvoay  Co., 
15Ad.  &E1.,N.  S.,  313. 

The  statute  of  Elizabeth  subjects  eveiy  occupier  of  lands, 
houses,  etc.,  to  be  rated,  and  the  gas  company  by  their  pipes, 
apparatus,  etc.,  and  the  railway  company  by  their  road,  were 
considered  as  occupiers  of  the  land  in  which  the  pipes  were  laid 
and  on  which  the  road  was  built. 

The  statute  of  Bhode  Island  bears  some  resemblance  in  this 
respect  to  the  act  of  Elizabeth.  It  subjects  the  owners  of  the 
real  estate,  or  the  persons  who  hold  or  occupy  the  same. 

But  the  tax  has  not  been  assessed  on  the  plaintiffs  as  occu- 
pants of  the  land  by  their  pipes,  etc.,  but  upon  their  pipes  as 
real  estate.  And  these  pipes  being  annexed  to  the  freehold,  and 
the  gas  company  having  an  easement  in  fee,  or  right  so  to  annex 
them  and  to  use  them,  we  think  they  are  fixtures,  and  rightfully 
assessed  as  real  estate. 

The  case  of  The  Chelsea  Water  Works  Co.  v.  Bowley,  17  Ad.  & 
El.,  N.  S.,  358;  S.  0.,  reported  in  the  Law  Times  for  August, 
1851,  is  relied  upon  by  the  counsel  for  the  plaintiffs.  That  case 
arose  under  the  land  tax  act,  38  Geo.  HE.,  c.  5.  The  words  of 
this  act  are  "  bodies  corporate  having  or  holding  any  land  or 
hereditament."  The  seventeenth  section  of  the  act  authorizes 
the  tenant  who  has  paid  the  tax  to  deduct  it  out  of  the  rent. 
Lord  Campbell,  in  giving  the  opinion  of  the  court,  inferred 
from  this  provision  that  no  other  lands  and  tenements  were  in- 
tended to  be  assessed  by  the  act  than  such  as  might  be  let  by 
landlord  to  tenant.  This  provision  he  thought  entirely  inap- 
plicable to  the  case  at  bar,  and  the  decision  mainly  turns  upon 
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this  point.  He  says  the  company  are  not  the  oimeni  of  the  land 
irhere  the  pipes  lie»  nor  are  they  tenants  of  the  land,  and  there 
is  no  rent  from  which  they  could  deduct  the  amount  of  the  as- 
sessment when  they  had  paid  it  He  considered  the  right  of 
the  company,  when  exercised,  in  the  nature  of  an  easement,  and 
not  in  the  nature  of  the  possession  or  occupation  of  land  or 
hereditaments. 

And  yet  in  the  cases  which  we  have  cited  under  the  statute^ 
the  gas  company  and  the  railway  company  had  been  held  liable 
under  that  statute  to  assessment  as  occupants  of  the  land. 

However  that  may  be,  our  statute  contains  no  provision  like 
the  seventeenth  section  of  the  act  of  88  Geo.  m.,  c.  6,  but,  in 
the  important  particular  already  adverted  to,  does  bear  a  strong 
resemUance  to  the  statute  of  48  JSiiz.,  c.  2.  It  subjects  real 
estate,  and  makes  the  owner,  tenant,  or  oocitpant  liable  for  the 
tax. 

Judgment  for  the  defendants. 

FiXTUBU,  Wbat  abi:  SeolfacUe  ▼.  AniO,  02  Am.  Dea  610;  HaHmr. 
Harlan,  SS  Id.  612,  and  prior  cues  cited  in  the  notes;  see  also  note  to  PtU- 
tifetY.  Page,  64 Id.  588,  689. 

OoaroBATioif  is  Estopped  bt  m  Acts  vbom  GoBTm>nro^thst«ach  sols 
were  nnanthorised:  See  note  to  Commonwealth  ▼.  CUZea,  68  Am.  Deo.  460, 
468,  which  collects  the  anthoritles  maintsiining  this  mle  where  the  oorpoia- 
tion  has  acted  under  an  amendment. 

LiGiKSE,  Bbvooabiutt  OP:  See  Woodward  r,  Bedy^  60  Am.  Deo.  445,  and 
cited  in  the  note  454;  HasdUm  y.  Pk^mom,  64  Id.  156;  BaA  ▼.  BfM- 
Id.  506,  and  notes. 

Thx  pBincnrAL  cass  a  gitbd  to  the  point  that  the  right  of  wsj  of »  ndl« 
rood  company  is  an  easement  and  nsssssshls  as  realty,  in  Appeal  o^N.  B.  S 
If .  J7.  i^  Ob. ,  82  GaL  606,  600;  FroMeaee  S  W.  B.  S.  Co.  ▼.  WH^  2  B.  L 
462. 
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OoiTBT  Of  Bquitt  has  Powek  to  Sill  etthsb  VnnD  ob  OuJifUMMi 
EscAXB  OF  ImPAins,  who  are  properly  made  parties  before  ik 

CouBT  or  Equitt  has  Power  to  Alienate  Continoiiit  Titlb  of  mboiB 
remaindennen  or  the  contingent  titles  of  interested  persons  m  esie,  whoso 
names  and  residences  are  unknown,  and  a  sale  made  under  saoh  a  dserso 
vests  a  fee-simple  title  in  the  porohaser. 

All  Persons  Immediately  Imtxbbbtbd  should  be  Made  Pabxqb  to  a  snit» 
and  when  this  Ib  the  esse  the  court  will  go  on  and  try  the  cause,  even 
though  it  appear  that  persons  having  more  remote  interests  are  not  rep* 
resented. 

When  Saui  is  Ordered  in  which  the  vested  or  contingent  estates  of  In- 
fantt  and  unknown  parties  is  afifooted,  the  rights  of  such  parties  wOl 
be  transferred  from  the  property  to  the  fund  arising  from  the  sals. 

Order  for  Sale  is  a  matter  of  discretion  for  the  court. 

Afpbal.    The  facts  are  stated  in  the  opinion. 

I^radeweU,  for  the  plaintiff. 

W.  F.  De  8au88ure,  for  the  defendant. 

By  Conrty  Daboas^  Chancellor.  The  late  Nicholas  Herbe* 
mont,  by  his  will  dated  the  third  of  September,  a.d.  1886» 
devised  and  bequeathed  his  whole  estate,  real  and  personal, 
after  the  death  of  his  wife,  to  his  grandson,  Paul  Bofil,  during 
his  life,  to  be  put  in  his  possession  when  he  should  attain  the 
age  of  twenty-one  years.  The  will  further  provides:  "  Should 
he  (Paul  Bofil)  die,  leaving  a  wife  and  children  alive  at  the 
time  of  his  death,  I  devise  and  bequeath  one  fourth  of  said 
estate  to  his  wife,  and  the  remaining  three  fourths  to  his  child 
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or  children,  including  the  descendants  of  any  one  that  maj 
have  died  before  him.  Should  the  said  Paul  Bofil  die,  leaving 
no  widow,  I  devise  the  whole  of  my  estate  to  his  children  living 
at  his  death,  including  the  descendants  of  any  that  may  have 
died  during  his  life.  Should  he  die,  leaving  no  children  or 
descendants  living  at  his  death,  I  devise  and  bequeath  to  his 
widow  one  fourth,  and  the  remaining  three  fourths  I  devise  and 
bequeath  as  follows,  to  wit:  one  half  to  my  grandson,  Alex- 
ander Herbemont,  and  such  other  children  as  my  son  Alexander, 
by  his  present  or  any  future  marriage,  may  have  living  at  that 
period,  and  the  descendants  of  any  that  may  have  died;  and  the 
other  half  to  such  of  my  relations  in  France,  then  living,  as 
may  be  entitled  to  inherit  from  me  as  next  of  kin,  according  to 
the  laws  of  this  state,  if  I  had  died  without  lineal  descendants. 
To  give  effect  to  this  bequest,  I  direct  that  the  half  thus  allotted 
to  them  be  taken  from  the  personal  property,  as  they  can  not 
hold  real  estate." 

*'  If  the  said  Paul  Bofil  should  die,  leaving  neither  wife  nor 
child,  nor  other  lineal  descendants  alive  at  the  time  of  his  death, 
then  the  provision  made  for  his  widow,  in  the  last  clause  above, 
I  devise  and  bequeath  as  the  other  property  mentioned  in  that 
clause." 

By  the  seventh  clause  of  the  second  codicil,  the  testator 
directs  that  the  following  words  be  added  to  the  foregoing 
clause,  at  the  end  thereof,  to  wit:  "  So  that  my  said  grandson 
shall  take  absolutely  one  half  of  my  whole  estate,  and  my  next 
of  kin  in  France  shall  take  the  other  half." 

When  Paul  Bofil  attained  the  age  of  twenty-one  years  he  was 
put  in  possession  of  the  property,  according  to  the  directions  of 
the  will.  Having  become  largely  indebted,  judgments  were  re- 
covered against  him,  and  executions  lodged,  by  virtue  of  which 
his  life  estate  in  the  greater  portion  of  the  property  left  to  him 
by  his  grandfather  has  been  sold  by  the  sheriff.  The  sales  by 
the  sheriff,  and  the  voluntary  sales  by  Paul  Bofil  himself,  em- 
brace all  the  real  estate;  and  the  personal  property  has  been 
entirely  dissipated.  Paul  Bofil  has  contracted  matrimony,  and 
has  a  wife,  who  is  living,  and  several  children,  who  are  infants, 
all  of  whom,  with  the  wife,  are  parties  in  proper  form  to  these 
proceedings.  Having  wasted  his  entire  estate,  and  having  no 
profession  or  trade,  he  is  under  the  necessily  of  earning  a  scanty 
subsistence  for  himself  and  family,  by  his  wages  as  a  common 
laborer.  They  are  reduced  to  the  lowest  state  of  poverty  and 
destitution.     And  the  children,  with  a  comfortable  estate  in 
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expectancy,  contingent  upon  the  death  of  their  &ther,  are,  in 
the  mean  time,  suffering  from  hunger  and  nakedness,  and  are 
being  brought  up  T^ithout  education,  either  mental  or  moral. 

The  sales  by  the  sheriff,  as  well  as  those  made  Toluntarily 
by  Bofil  himself,  were  at  Teiy  inadequate  prices,  when  the 
prices  are  considered  in  reference  to  the  fee-simple  value  of  the 
property.  But  the  real  estate  consists  principally  of  unim- 
proved lots  in  the  town  of  Colim)bia,  with  several  tracts  of  land 
in  the  district  of  Bichland.  The  purchasers  can  not  with  any 
safely  or  prudence  improve  real  estate,  the  title  of  which,  as  to 
duration,  is  so  uncertain.  Under  these  circumstances,  the  pur- 
chasers of  these  lots  and  lands,  who  are  parties  to  this  bill,  are 
willing  to  surrender  their  titles  on  having  the  purchase  money 
repaid  to  them;  provided  the  court  will  undertake  to  sell  the  fee 
simple  of  the  property,  and  from  the  fund  thence  arising,  to  re- 
pay the  purchase  money,  with  the  cost  of  the  proceedings,  and 
from  the  residue  create  a  fund  from  the  interest  or  dividends, 
on  which  a  present  support  may  be  provided  for  the  support 
and  maintenance  of  Paul  Bofil  and  family.  The  Bofils  and  tho 
purchasers  of  the  property  who  hold  a  life  estate  concur,  and 
the  guardian  ad  litem  of  the  infant  parties  deems  it  advisable  and 
greatly  to  the  interest  and  comfort  of  the  family  that  the  prayer? 
of  the  bill  should  be  granted. 

The  cause  was  heard  at  June  term,  1850.  The  presiding  chan- 
cellor ordered  it  to  be  referred  to  the  commissioner  to  report: 
upon  the  facts,  and  the  commissioner  at  the  same  term  submit* 
ted  his  report,  in  which  he  states  the  prices  at  which  the  differ- 
ent lots  and  tracts  of  land  were  sold,  and  their  estimated 
present  value,  which  he  arrives  at  by  the  examination  of  testi- 
mony. From  this  report  it  appears  that  the  present  estimated 
value  of  the  fee  in  the  lots  and  tracts  very  far  exceeds  the  prices 
for  which  the  estate  of  Bofil  in  the  same  has  heretofore  been 
sold,  either  by  the  sheriff  or  himself.  It  thus  appears  that,  by 
the  sale  of  only  a  portion  of  the  estate  in  fee,  a  fund  could  be 
raised  by  which  the  prices  paid  by  the  purchasers  (which  they 
are  now  willing  to  take  without  interest)  could  be  refunded  to 
them,  leaving  a  balance  that  might  be  invested  for  the  benefit 
of  Bofil  and  his  family,  yield  them  a  permanent  and  comfort- 
able support,  and  at  the  same  time  be  preserved,  to  be  hereafter- 
wards  disposed  of  according  to  the  directions  of  the  will  of 
Nicholas  Herbemont. 

Under  these  circumstances,  the  circuit  court  decreed  a  sale  in 
fee  of  certain  lots  and  portions  of  the  said  real  estate  designated 
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an  the  deGree,  aiming  to  laise  the  sum  of  ten  thouaand  dollars  or 
thiereabouts,  to  be  invested  for  the  purposes  and  in  the  m^nT^Ar 
prescribed  in  the  circuit  decree,  the  particulars  of  which  are  not 
necessazy  to  the  full  understanding  and  decision  of  this  appeaL 

From  this  decree  an  appeal  has  been  taken  on  the  part  of 

Mary  J.  Bofil,  one  of  the  defendants  and  an  in&nt  child  of 

Paul  Bofil,  who  moves  to  reverse  the  decree,  on  the  ground 

*'  that  this  court  has  not  jurisdiction  or  authority  to  order  the 

sale  of  her  contingent  interest  in  the  estate  devised  to  her  by 

lier  grandfather,  nor  of  the  interest  of  such  other  children  as 

3?aul  Bofil  may  hereafter  have,  and  who  may  be  living  at  his 

'death;  nor  of  the  interest  of  the  contingent  remaindermen  in 

France  who  are  not  parties;  and  that  the  purchaser  can  acquire 

>no  valid  title  in  fee  to  the  premises  which  may  be  sold  under 

-such  circumstances." 

The  appeal  brings  up  a  great  and  important  question,  which 

was  much  discussed,  but  which  was  left  undecided,  in  the  case 

of  Van  Lew  v.  Parr,  2  Bich.  Eq.  821.    It  is  a  matter  of  great 

surprise  that  a  question  like  this,  constantly  arising  or  likely  to 

» arise  out  of  the  daily  transactions  in  the  court  of  equity,  should 

«have  been  so  long  deferred. 

Jfj  under  the  circimxstances  of  this  case,  an  order  for  sale  in 
chancery  should  be  insufficient  to  confer  a  valid  title  upon  the 
purchaser,  I  apprehend  the  title  to  an  inconceivable  amount  of 
property  in  South  Carolina  would  be  put  in  peril.  And  were 
there  sbx^nger  reasons  than  do  actually  exist,  to  doubt  the  au- 
thority of  this  jurisdiction  in  the  particular  mentioned,  the 
.sourt  would  hesitate  long  before  it  would  announce  a  judgment 
which  would  shake,  perhaps,  one  fourth  of  the  titles  in  the  state. 

The  difficulty,  if  any  exists,  does  not  lie  in  the  first  branch  of 
the  appeal,  which  relates  to  the  right  of  the  court  to  sell  the 
•contingent  interest  of  Mary  J.  Bofil,  who  is  an  infant  child  of 
Paul  Bofil,  and  a  party  defendant,  by  guardian  ad  litem,  to  the 
bill.  The  right  of  the  court  to  sell  either  the  vested  or  contin- 
ent estates  of  infants,  who  can  be  and  are  properly  made  parties 
before  it,  can  not  at  this  day  be  questioned.  But  the  question 
is,  whether  the  court  has  the  power,  by  its  decrees,  to  alienate 
the  contingent  tiUes  of  unborn  remaindermen,  who,  from  the 
nature  of  things,  can  not  be  made  parties,  or  be  represented  in 
the  proceedings  before  the  court;  or  to  alienate  the  contingent 
tities  of  persons  who,  though  in  esse,  are  resident  in  other  states, 
or  in  foreign  lands^  whose  residences  and  even  whose  names  ara 
unknown* 
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To  say  that  the  court  could  not  under  circumstances  like  these 
oonvey  away  the  fee,  would  be  to  assert  a  doctrine  that  would 
render  conditional  limitations  and  contingent  remainders  an  in- 
tolerable eril  to  a  growing  and  prosperous  communily.  Thus 
to  shackle  estates  without  the  power  of  relief,  unless  eveiy  per- 
son having  a  contingent  and  possible  interest  could  be  brought 
before  the  court,  as  a  party  complainant  or  defendant,  according 
to  the  usual  forms  and  ordinary  practice  of  the  court,  would  be 
to  sacrifice  the  rights  and  interests  of  the  present  generation  to 
those  of  posterity^  and  of  citizens  to  aliens.  If  the  whole  pnop- 
€riy  of  the  countiy  were  thus  situated,  it  is  obyious  that  all  im- 
provement and  advance  woidd  be  completely  checked.  And 
this  check  upon  progress  and  improvement  would  be  in  direct 
proportion  to  the  extent  to  which  this  state  of  things  exists.  The 
case  before  the  court  is  an  apt  illustration.  Here  are  valuable 
unimproved  lots^  in  a  thriving  and  prosperous  town,  which  the 
life  tenant  can  not  with  a  due  regard  to  his  interest  improve, 
and  the  remaindermen  can  not,  because  their  rights  are  contin- 
gent and  may  never  vest.  Here  also  is  a  suffering  family,  who 
may  obtain  relief  by  the  action  of  the  court.  And  they  are  the 
first  objects  of  the  testator's  bounty.  Is  there  no  power  in  the 
state  by  which  the  titles  of  estates  may  be  unfettered  from  the 
contingent  claims  of  unborn  remaindermen,  and  their  rights 
not  extinguished,  but  transferred  from  the  property  itself  to  a 
fund  arising  from  the  sale  of  the  property  ?  I  think  there  should 
be;  I  think  there  is. 

The  rules  of  practice  in  this  court  as  to  parties  are  rules 
adopted  for  convenience,  and  are  oftentimes  matters  of  dis- 
cretion. If  all  persons  interested,  who  can  be  made  parties, 
are  brought  before  the  court,  it  is  sufficient.  The  court  will  go 
on  and  try  the  cause,  though  it  should  appear  that  persons  hav- 
ing more  remote  interests  are  not  represented. 

But  will  the  decree  of  the  court  conclude  the  rights  of  parties 
who  are  not  before  ii?  In  some  cases  it  will.  In  cases  like  the 
present  it  will.  The  court,  by  its  decree,  acts  on  the  property 
and  disposes  of  that;  while  the  fund  arising  from  the  sale  is  to 
be  managed  under  the  direction  of  the  court,  in  its  administra- 
tive department.  The  rights  of  all  the  parties  in  interest  will 
be  transferred  from  the  property  to  the  fund,  and  will  be  pro- 
tected by  the  court,  so  far  as  that  is  practicable.  Nevertheless, 
if  by  maladministration,  the  faithlessness  of  the  officers  of  the 
court,  or  by  any  of  the  untoward  accidents  of  life  the  fund 
«hould  be  lost,  the  original  rights  of  the  parties  to  the  properly 
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are  not  thereby  revived,  but  they  are  concluded.  The  compen* 
fiation  to  them  is  their  interest  in  the  fund  arising  from  the  sale, 
which  the  court  always  means  to  preserve,  and  to  administer 
according  to  the  scheme  of  settlement. 

It  is  necessary  to  the  best  interests  of  society,  as  I  have  before 
intimated,  that  there  should  be  a  power  lodged  in  some  judicial 
tribunal,  authorized,  in  certain  exigencies,  to  unfetter  the  titles 
of  estates;  otherwise  they  might  be  shackled  to  an  inconvenient 
extent.  In  England,  the  tenant  for  life,  by  suffering  fine  and 
recovery,  in  which  he  alone  is  a  party,  may  cut  off  all  contin- 
gent limitations  and  remainders.  In  that  country  courts  of 
equity  are  in  the  habit,  under  certain  exigencies,  of  doing  the 
same  thing  in  respect  to  the  title,  but  with  a  more  just  regard  to 
the  rights  of  the  remaindermen;  for  when  that  court,  by  a  sale, 
divests  the  title  of  the  contingent  remaindermen  in  the  prop- 
erty, it  preserves  for  them  the  fund. 

Upon  the  principle  that  in  an  estate  tail  the  tenant  for  life  is 
the  representative  of  all  those  who  are  to  succeed  him  in  the 
enjoyment  of  the  estate  (who  take  through  him  derivatively  and 
by  inheritance),  it  is  held  sufficient  in  England,  in  all  questions 
affecting  the  title  to  the  estate,  to  make  the  tenant  for  life  a 
party,  when  no  other  person  in  esse  is  to  be  found  having  an 
interest.  In  Oiffard  v.  Hort,  1  Sch.  &  Lef .  408,  Lord  Sedesdale 
says:  ''  Courts  of  equity  have  determined,  on  grounds  of  high 
eiq>ediency,  that  it  is  sufficient  to  bring  before  the  court  the 
first  tenant  in  tail  in  being,  and  if  there  be  no  tenant  in  tail  in 
being,  the  first  person  entitled  to  the  inheritance,  and  if  no  such 
person,  then  the  tenant  for  life."  He  further  says:  **  It  has 
been  repeatedly  determined,  that  if  there  be  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over,  and  he  ia 
brought  before  the  court  before  he  has  issue,  the  contingent  re- 
maindermen are  barred.  This  is  now  considered  the  settled  rule 
of  courts  of  equity,  and  of  necessity;  and  the  danger  of  holding 
otherwise  in  the  present  case  would  induce  me  to  hesitate  vexy 
much,  even  if  I  thought  that  there  was  less  authority  on  the 
subject." 

In  the  case  now  before  the  court,  there  are  no  persons  having 
kny  vested  interest  or  title  in  the  property,  except  the  pur- 
chasers of  Paul  Bofil's  life  estate;  and  they,  with  Bofil,  and 
every  other  person  in  esse  who  has  a  possible  future  interest  in 
the  estate,  except  the  relations  in  Frauce  (whose  names  and 
very  existence  are  unknown),  are  made  parties  to  these  proceed- 
ings in  proper  form.     This  is  deemed  by  the  court  entirely 
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sufficient  to  authorize  it  to  act,  and  make  the  titles  of  the  pur- 
chasers valid  under  the  sale  that  has  been  ordered. 

The  other  ground  of  appeal  is,  *' because  the  order  did  not 
embrace  all  the  lands  devised  to  Paul  Bofil  by  the  testator, 
Nicholas  Herbemont. "  The  order  for  the  sale  was  a  matter  of  dis- 
cretion for  the  court.  The  object  of  the  chancellor  was  to  raise  a 
fund,  the  interest  or  income  of  which  would  be  sufficient  to  yield 
a  present  and  comfortable  support  to  Paul  Bofil  and  his  family. 
And  as  the  lots,  omitted  in  the  order  of  sale,  are  at  present  not 
valuable,  and  the  difference  in  the  price  given  for  the  life  estate 
and  the  fee-simple  value  not  very  great,  and  as  the  said  lots 
may  be  much  appreciated  in  value  by  the  time  the  estate  of  the 
remaindermen  falls  in,  this  court  thinks  that  the  discretion  of 
the  chancellor  was  properly  exercised  in  omitting  said  lots  in 
the  order  for  sale.  Nevertheless,  leave  is  hereby  given  to  the 
parties  to  apply,  at  the  foot  of  this  decree,  at  any  time  hereafter, 
for  an  order  for  the  sale  of  said  omitted  lots;  it  being  incum- 
bent upon  the  parties  so  applying  to  make  out  a  case  proper  for 
the  interference  of  the  court. 

The  order  of  sale  by  the  circuit  court  is  unconditional.  A 
peremptory  sale  of  the  lots  and  land  might  be  attended  with  a 
sacrifice.  They  might,  under  these  circumstances,  be  sold  for 
much  less  than  the  estimated  value.  The  whole  object  of  the 
sale  might  thus  be  defeated,  and  the  interests  of  the  remainder- 
men sacrificed  and  lost  without  any  adequate  compensation  for 
their  rights  in  the  property.  It  is  most  expedient,  therefore, 
that  the  property  should  not  be  offered  at  a  peremptory  sale, 
but  that  the  commissioner  should  offer  each  lot  and  tract  of  land 
at  the  estimated  price  or  value  named  in  his  report,  as  the  first 
bid,  to  be  knocked  off  at  that  sum  if  there  should  be  no  higher 
bid.  The  decree  must  be  modified  in  conformiiy  with  these 
views.    And  it  is  so  ordered  and  decreed. 

From  the  great  improvidence  of  Paul  Bofil,  it  appears  to  this 
court  that  it  would  be  improper  to  intrust  him  with  the  admin- 
istration and  disbursement  of  the  dividends  aiising  from  the 
fund.  So  much  of  the  circuit  decree  as  directs  the  mode  of  in- 
vestment, and  that  the  dividends  be  paid  on  the  joint  applica- 
tion and  receipt  of  Paul  Bofil  and  wife,  must  be  rescinded;  and 
it  is  so  ordered  and  decreed.  It  is  further  ordered  that  the 
commissioner  report  a  scheme  for  the  investment  and  preserva- 
tion of  the  capital  fund,  and  for  the  prudent  disbursement  of 
the  annual  income  arising  therefrom. 

It  is  further  ordered  and  decreed  that  the  appeal  be  dismissedi 
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and  that  the  circuit  decree,  with  the  modificationB  aboTe  de- 
clared, be  affirmed. 

JoHNBTOHy  Dnnax^  and  Wabdlaw,  chancellors,  concnrved. 

Decree  modified. 

CouBT  07  Bquitt,  Powsb  ot  TO  Ordsb  Salb  wbxk  Profbbtt  m  BBva 
Mismanaged.— In  Ctom  y.  Ford^  Hopk.  114,  tha  oourfe  held  that  a  ooart  of 
equity  bad  power  to  sell  the  sabject  of  litigation  whenever  auch  a  meaaaie 
becomes  neceeaary  to  preserve  the  intereata  of  the  partiee:  See  alaolforiea  ▼• 
VcmSehaik,  4  Paige,  479;  Jackson  v.  De  Forest,  14  How.  81;  ffeaihertmY. 
Hastings,  6  Han,  469. 


AtOHESON  V.   ROBEBTSON. 

fS  BicHABiMOx'a  Xquixt,  182.] 

SxBOUTOB  IS  NOT  LiABLB  voK  AssBTS  wbich  oomo  into  the  hands  of  his 
oo-execntor. 

EXSOTTTOB  IS  LlABLB  OnLT  FOS  HIS  OWN  ACTS  OS  DXTAULTS. 

William  Bobebtson  made  a  will,  directing  his  executors, 
James  and  Douglas  Bobertson,  to  sell  his  slaves,  prescribing 
the  manner  in  which  the  sale  should  be  conducted.  The  exec- 
utors finding  it  impracticable,  disposed  of  the  slaves  in  a  differ 
ent  manner.  James  Bobertson  took  the  notes  given  for  the 
credit  portion  of  the  sale,  and  after  retaining  them  several 
months,  turned  about  one  half  of  them  over  to  his  co-executor, 
retaining  the  balance.  He  died  insolvent,  having  wasted  the 
assets  retained  by  him.  The  plaintifis,  as  legatees,  entered  suit 
against  Douglas  Bobertson  and  John  Hill,  representative  of  the 
deceased  executor,  for  an  account  and  settlement  of  the  estate 
of  testator,  alleging  fraud  and  a  non-compliance  with  the  terms 
of  the  will.  Judgment  being  taken  against  the  plaintiflB,  they 
appealed. 

Carroll,  for  the  plaintiffs. 
Oriffvn,  for  the  defendant. 

* 

By  Court,  Dttnkin,  Chancellor.  The  testator,  contemplating 
the  necessity  of  a  sale,  in  order  to  make  a  division  of  the  slaves 
among  the  numerous  legatees  mentioned  in  the  sixth  and  seventh 
clauses  of  his  will,  directs  his  executors  to  have  them  appraised 
and  sold  in  a  particular  manner,  and ''  to  account  with  the  re- 
spective legatees  for  the  sales  of  the  negroes."  The  mode  of 
sale  prescribed  by  the  testator  being  found  impracticable,  and 
the  necessiiy  of  a  sale  manifest,  the  executors  sold  the  slaves  at 
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public  outcry,  and  both  signed  the  sale  bill,  which  was  returned 
by  them  to  the  ordinary.  No  objection  is  made  to  the  fairness 
of  the  sale,  or  to  the  terms,  or  to  the  adequacy  of  the  prices  at 
which  the  property  was  sold,  nor  is  it  sought  to  rescind  the  sale. 
But  the  purchasers  gave  notes  for  the  credit  portion  of  the  sale, 
and  James  Bobertson,  one  of  the  executors,  took  the  larger 
portion  of  them  and  kept  the  whole  for  about  five  months  in  his 
possession,  when  about  one  half  of  them  were  delivered  to  the 
defendant,  his  co-executor.  It  is  insisted  that  the  defendant  is 
liable  for  the  sums  receiyed  by  his  co-executor,  James  Bobert- 
son; first,  because  the  sale  was  not  directed  by  the  will  nor 
authorized  by  any  decree  of  the  court  of  ordinary  or  court  of 
equity.  It  must  be  borne  in  mind  that  this  is  not  a  proceeding 
to  inyalidate  that  sale;  and  in  reference  to  any  peculiar  liability 
of  the  defendant  on  that  account,  it  is  proper  to  remark,  that 
what  this  court  would  have  authorized,  if  the  application  had 
been  made,  it  will  now  sanction  when  done.  The  necessity  of 
the  sale  was  felt  by  the  testator.  His  regard  to  his  slaves  in- 
duced him  to  prescribe  the  particular  mode  of  accomplishing 
his  purpose.  When  this  was  found  impracticable,  the  execu- 
tors thought  they  might  adopt  the  usual  mode  of  making  the 
sale.  Strictiy,  this  was  not  authorized  by  the  will,  although  the 
executors  might  very  well  have  misapprehended  their  power, 
and  especially  as  no  objection  was  made  from  any  quarter.  But 
again,  it  is  said,  that  assuming  the  sale  to  have  been  both  neces- 
sary and  proper,  both  executors  are  liable,  each  for  the  acts  of 
Vhe  other,  because  both  concurred  in  the  sale.  In  other  words, 
that  as  the  sale  was  made  by  the  authority  of  both,  the  defend- 
ant is  responsible  for  any  sums  received  by  his  co-executor, 
James  Bobertson,  deceased.  ''Nothing  is  clearer,  and  I  never 
knew  it  questioned,"  says  Sir  John  Strange,  in  Jacomb  v.  I£ar~ 
wood,  2  Yes.  sen.  267,  "  that  one  executor  may  release  or  pay  a 
debt,"  etc.  The  notes  must,  from  necessity,  have  been  taken 
by  one  of  the  executors,  or  they  might  have  been  divided.  But 
the  possession  of  the  notes  was  unimportant.  Each  had  a  right 
to  receive  the  proceeds  of  sales.  Without  fraud  a  purchaser 
might  pay  to  either  of  the  executors,  whether  he  held  his  note 
or  not,  and  his  receipt  would  be  a  good  discharge;  and  so  it 
was  expressly  ruled  by  the  court  of  law  in  Oage  v.  Johnson,  1 
McCord  L.  492.  If  an  executor,  having  received  funds  of  the 
estate,  pays  or  delivers  them  over  to  his  co-executor,  or  joins 
in  a  misapplication  of  them,  or  joins  iu  a  receipt  which  enables 
bis  co-executor  to  receive  them,  bo  may  be  made  responsible. 
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Bnt  the  general  rale  of  the  court,  as  declared  in  ffNeaU  y. 
Herbert^  McMuU.  Eq.  497,  is,  that  one  executor  is  not  liable  for 
the  assets  which  come  into  the  hands  of  his  co-executor;  and  the 
same  rule  was  applied  to  joint  administrators  in  Oayden  y.  Ckn^ 
den^  Id.  435.  Where,  as  in  this  case,  the  sale  is  on  credit,  no 
means  can  well  be  deyised  by  which  one  executor  could  preyent 
his  co-executor  from  collecting  the  debts,  eyen  if  he  were  so 
disposed,  or  had  the  right  to  do  so.  The  case  of  Maihewg  y. 
Maihews,  Id.  410,  was  cited  for  the  appellant.  That  was  an 
application,  to  the  court  of  equity,  for  the  sale  of  land,  in  which 
both  the  executor  and  executrix  joined.  The  purpose  was  to 
change  the  investment.  The  court  ordered  the  sale,  and  directed 
that  the  proceeds  should  be  reinyested  by  the  executor  and  exec- 
utrix, and  the  inyestment  reported  to  the  court.  The  executor 
receiyed  the  proceeds — ^no  reinyestment  was  made,  and  fiye 
years  afterwards  he  died  insolyent.  Chancellor  Harper,  with 
much  reluctance,  held  the  executrix  responsible.  ''It  is  to  be 
obseryed,*'  says  he,  "  that,  as  executors,  they  had  nothing  to  do 
with  the  land;  there  does  not  appear  to  haye  been  any  necessity 
to  sell  for  the  purpose  of  debts;  and  in  procuring  a  sale  of  the 
land,  they  seem  to  haye  yolunteered  to  act  as  trustees."  Again, 
''being  a  party  to  the  suit,  Mrs.  Mathews  was  bound  by  the 
decree.  The  decree  is,  that  the  executor  and  the  executrix  shall 
inyest  and  report  to  the  court,  making  it  the  duty  of  both  to  see 
to  the  inyestment.  By  consulting  the  records  of  the  court,  she 
might,  at  any  time,  haye  seen  that  the  executor  had  not  reported 
any  inyestment.  If  she  had  applied  to  the  court  at  any  tim« 
within  fiye  years,  the  inyestment  by  him  would  haye  been  en- 
forced." The  decree  was  affirmed  by  the  court  of  appeals.  But 
the  ayowed  reluctance  of  the  chanceUor,  as  well  as  the  reasons 
set  forth,  abundantly  proye  that,  as  a  general  rule,  each  executor 
is  only  responsible  for  his  own  acts  or  defaults. 

This  court  concurs  in  the  judgment  of  the  chancellor,  and  the 
appeal  is  dismissed. 

JoHHSTON  and  Daboaiv,  chancellors,  concurred. 

Wabdlaw,  chancellor,  haying  been  of  counsel,  did  not  sit  at 
the  hearing. 

Appeal  dismissed.  • 

LiABiLiTT  ow  ExaouTOB  lOB  DxyABiAyiT  07  Ck>-KXSOCTOB. — One  execa- 
tor  or  administrator  can  not  be  made  chaigeable  with  the  devasiavU  of  hit 
co-executors  or  co-adminiatrators  when  he  has  not  in  any  manner  contribated 
thereto:  Cameron  v.  The  Justices,  44  Am.  Dec.  636;  Jones*  Appeal,  42  Id.  282; 
Clarh  V.  Clarke  35  Id.  G7C,  and  notes  referring  to  the  cases  in  this  series. 


Jan.  1851.]  Telfaib  v.  Howe.  687 

Telfaib  v.  Howe. 

[3  BioHABXMOii'a  Equixt,  23S.] 
br  Caskb  07  Jonrr  Tknanct,  where  a  devise  fails  as  to  one  of  the  deviseei 

from  its  being  originally  void,  or  is  subsequently  revoked,  by  reason  of 

the  decease  of  the  devisee  in  the  testator's  life-time,  the  other  or  others 

will  take  the  whole. 
Ik  Gases  of  Tenants  nr  Ck>MM0N,  whebb  Deyisb  Fails  or  is  revoked  to 

any  one  or  more  of  them,  such  share  or  shares  descend  to  the  heir  at  law. 
Whhbb  Testatob  has  Iksx&ted  DntEcnoNS  in   his  Will  authorizing  * 

tmstees  to  convey,  the  court  has  held  it  in  its  power  to  mold  it  so  as  best 

to  answer  the  intent  of  the  testator. 
GoBPOHATiON  CAN  NOT  Take  Estate  IN  JoiNT  TxNAHOT,  either  jointly 

with  another  corporation  or  with  a  natural  person. 

The  facts  are  sufficiently  stated  in  the  opinion. 
Porter,  for  the  plaintiff. 
Memminger,  for  the  defendant. 

By  Court,  Daboan,  Chancellor.  The  question  made  in  this 
appeal  arises  under  the  twenty-fifth  clause  of  Ann  Timothy's 
will,  which  is  these  words:  ''  I  direct  my  executors  to  pay  oyer 
the  residue  of  my  estate,  or  bonds,  or  money,  to  the  American 
Bible  Society  of  New  York,  and  to  the  American  Missionary 
Society  of  New  York,  to  whom  I  leave  or  bequeath  it."  From 
the  master's  report,  it  appears  that  no  such  society  exists  as  the 
American  Missionary  Society  of  New  York;  and  it  has  not  been 
shown,  indeed  it  is  admitted,  that  no  such  society  ever  had  an 
existence.  On  the  part  of  the  Bible  society,  it  is  contended 
that  the  clause  in  question  creates  an  estate  in  joint  tenancy; 
and  that  there  being  no  such  society  in  existence  as  the  American 
Missiqnary  Society  of  New  York,  the  said  Bible  society  is  enti- 
tled to  the  whole  legacy  given  in  that  clause  by  virtue  of  the 
jiLS  accrescendi.  The  circuit  decree  negatives  the  construction, 
which  would  make  the  estate  given  in  the  twenty-fifth  clause  a 
joint  tenancy,  and  from  the  circuit  decree  on  this  point  an  ap- 
peal has  been  taken. 

The  estate  in  joint  tenancy  presents  some  of  the  most  arti- 
ficial rules  of  subtile  distinctions  of  the  ancient  common  law. 
It  was  once  highly  favored  in  England  (master  of  the  rolls  in 
Morley  v.  Bird^  3  Yes.  630),  doubtless  for  reasons  that  were 
feudal  in  their  character,  and  influential  in  their  day;  but  which 
have  long  since  ceased  to  operate.  For  whatever  may  have  been 
the  causes  which  led  to  the  origin  of  this  estate,  or  which 
recommended  it  to  our  rude  and  warlike  ancestors  of  the  feudal 
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period,  it  is  undexuable  that,  at  this  day,  it  has  grown  into  dis- 
favor in  English  and  American  courts:  more  especially  in  courts 
of  equiiy. 

The  learned  judge  in  the  case  already  dted  says  that  **  the 
ancient  law  on  this  subject  still  prevails.  And  unless  there  are 
words  to  sever  the  interest  taken,  it  is  at  this  moment  a  joint 
tenancy,  notwithstanding  the  leaning  of  the  courts  lately  in 
favor  of  a  tenancy  in  common.  A  legacy  of  a  specific  chattel,  a 
grant  of  an  estate,  is  a  joint  tenancy.  It  is  true,  the  courts, 
seeing  the  inconvenience  of  that,  have  been  desirous,  wherever 
they  could  find  any  intention  of  severance,  to  avail  themselves 
of  it;  and  their  successive  determinations  have  laid  hold  of  any 
words  for  that  purpose. '* 

Many  distinctions  prevail  in  the  court  of  equiiy,  in  reference 
to  this  estate,  that  are  not  recognized  at  law.  Thus,  where  two 
or  moje  persons  are  engaged  jointiy  in  trade,  and  have  debts 
due  to  them  as  partners,  though  at  law  they  are  joint  tenants, 
and  on  the  death  of  one  of  them  the  legal  estate,  at  law,  vests 
in  the  survivors — in  equity  the  right  of  survivorship  is  not  al- 
lowed, and  the  survivors  are  obliged  to  account  to  the  repre- 
sentatives of  the  deceased  partner;  or,  if  two  i>erBons  purchase 
real  estate  jointly  with  the  view  of  carrying  on  trade,  it  is  in 
equity  a  case,  not  of  joint  tenancy,  but  of  tenancy  in  common: 
Lake  v.  Craddockj  8  P.  Wms.  168.  And  if  money  is  laid  out 
jointiy  upon  an  estate  held  in  joint  tenancy,  with  a  view  to  its 
improvement,  thart;,  in  this  court,  is  a  severance:  lAfiter  v.  Doir 
land,  1  Yes.  jun.  434. 

The  common-law  institutions  of  property  have  undergone 
many  mutations  in  the  progress  of  ages.  Some  of  its  harsher 
and  most  inconvenient  rules  have  been  abolished  by  the  .legis- 
lative power;  and  others  have  been  gradually  and  insensibly 
modified  by  the  course  of  judicial  decisions,  and  molded  so  as 
better  to  conform  to  the  convenience  and  sentiments  of  modem 
society.  The  most  prominent,  and  I  may  say  the  most  odious, 
feature  or  incident  of  this  estate  (the  right  of  survivorship), 
which  in  almost  eveiy  instance  defeats  the  intention  of  the  tes- 
tator, was  abolished  by  our  act  of  assembly  of  1791.  The  act 
did  not  abolish  joint  tenancy  itself,  but  only  this  feature  of  the 
estate.  It  provided,  in  substance,  that  where  two  or  more  per- 
sons are  seised  or  possessed  of  real  or  personal  estate  in  joint 
tenancy,  and  one  of  them  dies,  the  right  of  survivorship  should 
not  be  allowed,  but  the  share  or  interest  of  the  deceased  joint 
should  go  to  his  heirs  at  law  or  legal  representatives. 
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This  left  the  rules  of  the  common  law  in  force  where  the  de- 
ceased tenant  for  life  had  not  been  seised  or  possessed  in  his 
life-time.  In  Herbemont  y.  Thcmas^  ChevesCh.  21,  the  question 
turned  upon  the  construction  of  the  words  "seised  or  pos- 
sessed/' which  occur  in  the  act.  The  testatrix  had  given  a 
legacy  to  six  persons  (her  nieces),  in  words  which,  at  common 
law,  would  have  constituted  them  joint  tenants.  It  had  hap- 
pened that  some  of  the  legatees  had  died  in  the  life-time  of  the 
testatrix:  and  the  question  was,  whether  the  survivors  took  the 
whole  legacy  by  virtue  of  the  jvA  accre^cendi,  or.  whether  the 
shares  of  the  deceased  joint  legatees  lapsed,  under  the  provisions 
of  the  act  of  1791,  into  the  residuary  estate.  It  was  dear,  that 
at  common  law,  where  a  devise  or  bequest  is  given  to  two  in 
joint  tenancy,  and  the  devise  or  bequest  &il,  as  to  one,  from  its 
being  originally  void,  or  from  its  being  revoked  by  the  testator, 
or  from  the  death  of  one  of  the  devisees  or  legatees  in  the  tes- 
tator's life,  the  right  of  survivorship  exists,  and  the  survivor 
takes  the  whole  as  joint  tenant.  The  decision  of  the  court  was 
that,  as  the  will  was  ambulatoiy  until  the  testatrix's  death,  and 
no  right  or  title  could  vest  in  the  legatees  until  that  event  had 
occurred,  they  could  not  be  considered  as  having  been  '*  pos- 
sesssed  "  of  any  estate  under  the  vrill,  and  the  case  by  a  fair  in- 
terpretation of  the  act,  could  not  be  regarded  as  embraced 
within  its  provisions.  This  decision  has  recently  been  followed 
by  that  in  BaU  v.  Deas,  2  Strobh.  Eq.  24  [49  Am.  Dec.  651], 
where  the  same  construction  prevailed.  The  act  may,  there- 
fore, be  considered  as  having  received  a  settled  interpretation  in 
this  particular.  The  act  of  1791,  therefore,  does  not  conflict 
with  the  claims  advanced  by  the  appellants. 

I  have  before  adverted  to  the  tendency  or  leaning  (as  the 
phrase  is)  of  courts  in  modem  times — ^particularly  courts  of 
equity — ^to  avail  themselves  of  any  strong  equitable  circum- 
stances, or  of  any  words  employed  by  the  testator  in  his  will,  that 
would  imply  a  severance,  to  give  such  a  construction  as  would 
make  the  estate  a  tenancy  in  common,  and  not  a  joint  tenancy. 
It  is  always  a  question  of  construction,  and  the  object  is  to  get 
at  the  intention  of  the  testator;  which  must,  however,  be  done  in 
conformity  with  established  rules  of  interpretation.  The  right 
of  survivorship,  as  I  have  said,  in  almost  eveiy  instance  defeats 
the  intention,  and  if  the  court  can  perceive,  either  in  the  words 
or  implication  of  the  will,  an  intention  not  to  create  a  joint  ten- 
ancy, it  will  cany  that  intention  into  effect.  Thus,  in  Marrycd 
▼.  3biimZy,  1  Yes.  sen.  103,  cited  in  the  circuit  decree,  Lord 
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Hardwicke,  in  oonefaraing  an  estate  a  tenancy  in  common,  and 
not  a  joint  tenancy,  laid  great  stress  upon  the  directions  of  the 
testator,  that  the  trustees,  in  whom  the  legal  estate  was  vested, 
should  convey  it  to  the  devisees.  "  Wherever,"  says  his  lord- 
ship, "  there  are  such  directions  for  the  trustees,  in  whom  the 
legal  estate  is  vested,  the  court  has  held  it  in  its  power  to  mold 
it  so  as  best  to  answer  that  intent  of  the  testator." 

We  will  suppose  the  American  Missionary  Society  of  New 
York  to  have  had  an  existence.  This  testatrix  believed  so  when 
she  executed  her  will.  When  she,  by  the  twenty-fifth  clause, 
directed  her  executors  to  pay  over  the  residue  of  her  estate,  etc., 
to  the  American  Bible  Society  of  New  York,  and  to  the  Amer- 
ican Missionary  Society  of  New  York,  did  she  mean  that  thoy 
should  pay  it  over  to  the  two  societies  on  their  joint  receipt  and 
discharge  ?  Or  would  the  receipt  of  one  have  been  a  discharge 
as  against  the  claims  of  the  other?  I  do  not  think  the  testa- 
trix could  have  so  intended.  In  what  respect  are  directions  for 
the  executors  to  pay  over  different,  in  their  effect,  upon  the  con- 
struction, from  directions  for  trustees  to  convey?  In  the  latter 
case,  we  have  men  Lord  Hardwicke  holding  Uiat  such  instruc- 
tions entitle  the  court  to  mold  the  construction  ''  so  as  best  to 
answer  the  intent  of  the  testator." 

The  objects  of  the  American  Bible  Society  of  New  York  and 
of  the  American  Missionary  Society  of  New  York  (supposing  the 
latter  to  have  existed)  were  entirely  different.  The  purpose  of 
one  was  the  distribution  of  bibles;  that  of  the  other  was  the 
promotion  of  missions.  They  could  not  co-operate  in  the  same 
field  of  labor  and  the  same  work  of  Christian  and  benevolent 
enterprise  by  the  possession  of  a  joint  fund  without  a  severance 
or  division :  or  without  departing  from  the  objects  of  their  o> 
ganization.  The  testatrix  must  be  considered  as  implying  in 
her  donation  that  which  would  have  been  the  immediate  and 
inevitable  result  if  the  fund  could  or  had  come  into  the  joint 
possession  of  the  two  societies;  namely,  a  division  or  separation 
of  their  interests.  In  no  other  way  could  the  fund  have  been 
dedicated  to  the  use  which  the  testatrix  designated;  and  she 
ought  to  be  considered  as  having  intended  a  division  in  the  first 
instance.  Such  would  be  my  conclusion,  if  the  two  societies  to 
whom  the  testatrix  bequeathed  the  residuum  of  her  estate  had 
been,  by  the  common  law,  entitled  to  take,  as  natural  persons 
are  entitled  to  take,  in  joint  tenancy. 

But  there  is  another  insuperable  impediment  in  the  way  of 
law  and  authority  to  the  success  of  this  appeal.    The  Bible  so- 
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<deiy  of  New  York  is  a  coiporate  body.  It  is  dear  that^  by  the 
principles  of  the  common  law,  none  but  natural  persons  can 
take  in  joint  tenancy.  A  corporation  can  not  take  this  estate, 
•either  jointly  with  another  corporation,  or  with  a  natural  per- 
son. The  jreason  assigned  in  the  early  writers  is,  that  they  hold 
in  different  capacities  and  in  different  rights. 

Lord  Coke,  in  his  commentary  upon  the  passage  quoted  in 
the  circuit  decree  from  Littleton,  gives  very  clearly  his  views  as 
to  the  reasons  which  gave  rise  to  the  distinction  between  natural 
persons  and  coiporate  bodies  in  this  particular.  He  says: 
''The,  etc.,  in  the  end  of  this  section  implieth  that  so  it  is,  if  , 
any  body  politic  or  corporate,  be  they  regular,  as  dead  persons 
in  law  (whereof  our  author  here  speaketh),  or  secular:  as  if 
lands  be  given  to  two  bishops,  to  have  and  to  hold  to  them  two 
and  their  successors:  albeit  the  bishops  were  never  any  dead 
persons  in  law,  but  always  of  capacity  to  take,  yet  seeing  that 
they  take  this  purchase  in  their  politic  capacity,  as  bishops, 
they  are  presently  tenants  in  common,  because  they  are  seised 
in  several  rights:  for  the  one  bishop  is  seised  in  the  right  of  his 
bishopric  of  the  one  moiety,  and  the  other  is  seised  in  the 
right  of  his  bishopric  of  the  other  moiety,  and  so  by  several 
titles  and  in  several  capacities;  whereas,  joint  tenants  ought  to 
have  it  in  one  and  the  same  right  and  capacity,  and  by  one  and 
the  same  joint  title:"  Co.  Lit.,  lib.  3,  c.  4,  sec.  296.  Au- 
thorities to  this  effect  might  be  multiplied  to  a  great  extent;  I 
cite  some  of  them:  Bennet  v.  Eolbech,  2  Saund.  819;  Justice 
Windham*8  Case,  5  Co.  8  a;  2  Cru.  Dig.  491;  Weston  v,  Keighley, 
Finch,  82;  WUlion  v.  Berkley,  Plowd.  239.  A  modem  writer, 
2  Crabb  on  Beal  Prop.,  sec.  2311,  p.  945,  says  the  queen 
can  not  hold  an  estate  in  joint  tenancy.  She  is  not  seised  in 
her  natural  capacity,  but  in  her  royal  and  politic  capacity,  in 
jure  coroncB,  which  can  not  stand  in  jointure  with  the  seisin  of 
the  subject  in  his  natural  capacity.  He  asserts  the  same  doc- 
trine in  regard  to  all  corporate  bodies.  I  doubt  veiy  much  if  a 
single  case,  either  English  or  American,  can  be  adduced,  where 
a  corporation  or  body  politic  has  been  held  to  be  seised  or  pos- 
sessed of  an  estate  in  joint  tenancy. 

It  is  ordered  and  decreed  that  the  appeal  be  dismissed,  and 
the  circuit  decree  rendered  on  the  hearing  at  June  term,  1850» 
be  a£Brmed. 

Johnston,  DuNXiNy  and  Wabdiaw,  chanoeUors,  concurred. 
Appeal  dismissed. 
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JUBISDIOnON   AVO   PBACRGB  IV   Co»9VMJl»Q  DkVISBS  AXTD  BbQUBSTB  DI 

Wills. — ^Intention  of  a  testator  as  gathered  from  the  entire  will  must  control 
the  oonstruction  thereof:  SUmerand  Barr^9 Appeal,  45  Am.  Dec  606;  B<utin*$ 
Appeal,  Id.  641;  Browf\field  v.  Brow!\field,  51  Id.  590;  Jaunty  v.  Sprigg,  4S 
Id.  657;  Luca$  v.  Loekhart,  Id.  766;  Mahomer  ▼.  Hooe,  Id.  706,  and  notes. 

JnsisDioTioN  07  Courts  ow  Equity  oyer  Dxvisbs  roR  Charitablb  JJasi 
Bee  Shields  v.  JoUy,  42  Am.  Dec.  349,  and  note  referring  to  other  ciaes  pab- 
liahed  in  this  series. 


Ex  PABIE  KuHnCAN. 

[S  BlOBABDSOll'S  Bquixt,  267.] 

O&AHT  TBOM  Statb  Taxss  Effect  FROM  ITS  Date,  and  not  from  the  tim* 
of  its  delivery. 

BoBBBT  O.  Habfxb  and  J.  B.  Thompson  obtained  giants  of  the 
Walterbozough  or  Island  Creek  lands,  but  no  formal  delivery  of 
the  deeds  had  been  made  to  them.  Harper  afterwards  trans- 
ferred his  interests  in  the  lands  to  Thompson;  the  latter  dying 
intestate.  Thompson's  wife  afterwards  noarried  Hugh  McBurney, 
and  they,  with  James  Thompson,  became  the  heirs  at  law  of  J. 
B.  Thompson.  An  act  was  passed  by  the  state  several  years 
afterward,  whereby  the  giants  referred  to  above  were  delivered 
by  the  secretary  of  state  to  McBumey  and  wife.  Under  an  order 
of  the  court  of  chancery  extensive  sales  had  been  made  of  the 
lands  covered  by  the  giants,  and  a  large  fund  was  created,  which 
the  commissioner  had  in  his  care.  The  petition  in  this  case 
prayed  the  appropriation  of  one  half  of  this  fund  as  assets  of 
the  estate  of  James  Thompson  towards  the  payment  of  a  judg- 
ment of  L.  C.  A.  Schepler  against  James  Thompson,  established 
by  a  decree  in  Z>.  W,  Johnson  el  Ux.  et  al.  v.  Charles  E.  Lemacks, 
AdministrcUor,  An  order  was  made  instructing  the  commis- 
sioner to  pay  Euhtman  as  administrator  of  Schepler  the  amount 
stated.    Defendant  appealed. 

Cam,  for  the  plaintiff. 

Tracy,  for  the  defendant. 

By  Court,  Dukein,  Chancellor;  The  only  question  presented 
by  this  appeal  is,  whether  the  grants  to  Robert  Ooodloe  Harper 
and  James  Booth  Thompson  took  effect  from  their  date  in  1793, 
or  from  their  delivery  to  Hugh  McBumey  and  wife,  under  the 
act  of  1817.  This  precise  question  was  determined  by  the  con- 
stitutional court  in  1821,  at  Charleston,  in  the  case  of  McBuT' 
ney  v.  Walter,  3  Eich.  Eq.  260.     It  was  there  ruled  that  the 
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grants  took  effect  from  the  date;  that  under  the  law  the  gov- 
ernor, after  the  great  seal  was  affixed,  "  was  empowered  and 
directed  to  sign  the  same,  and  thereupon  deliyer  them  to  the 
secretaiy  of  state  to  be  delivered  to  the  respective  grantees,  or 
their  order.'*  '^The  grant  then,"  concludes  the  court,  ''after 
having  been  signed  and  sealed,  was  delivered  to  the  secretazy 
to  be  delivered  to  the  respective  grantees,  and  such  delivery  is 
as  valid  in  law  as  if  made  to  the  grantee  himself/*  This  de- 
cision was  recognized  and  reaffirmed  by  the  court  of  appeals  at 
Oharleston,  in  April,  1828,  in  the  case  of  Verdier  v.  MsBumey, 
Id.  261. 

Neither  of  these  decisions  has  been  been  reported;  and  the 
^ant  of  acquaintance  with  them  has  probably  occasioned  sub- 
sequent  misapprehension,  and  given  rise  to  this  appeal. 

The  motion  to  reverse  the  order  of  the  chancellor  is  dia* 
missed. 

JoHHSTOH,  Daboak,  and  Wasdlaw,  chancellors,  cononrred. 

Appeal  dismissed. 


KiNABD   V.   HiEBa 

[S  BlGBAUMOlTa  Equxxt,  433.] 

Wnmr  Pubohasbs  abx  Made  by  Onb  Reprbsbntino  iTTi««f.»  to  be  Mt- 
ing  under  an  agreement  with  a  judgment  debtor,  and  for  the  latter*!, 
benefit,  when  in  fact  there  was  no  agreement,  the  advantages  thus  ob-^ 
tained  will  be  taken  from  him,  on  the  ground  of  fraad. 

Isaac  Kdtabx)  owned  a  tract  of  land,  which  was  sold  at  shet^ 
iff's  sale  to  James  Patterson,  he  taking  the  title  under  an  agree- 
ment that  Kinard  should  have  the  right  to  redeem  on  the 
payment  of  the  purchase  money  and  interest.  Subsequently 
Patterson  conveyed  the  tract  to  George  Eanard,  plaintiff's 
brother,  he  agreeing  to  the  conditions  above  specified.  G^rge 
Einard  died,  and  his  son  held  an  administrator's  sale,  at  which 
defendant  Stephen  Hiers  purchased  the  land,  subject  to  the 
same  conditions  as  the  preceding  purchaser.  Previously  to  the 
commencement  of  this  action,  plaintiff  tendered  to  the  defend- 
ant the  full  amount  due  under  the  agreement,  and  demanded  a 
title,  or  a  bond  for  a  title,  which  was  refused.  Upon  the  trial, 
judgment  was  awarded  for  the  plaintiff,  and  defendant  ap« 
pealed. 

FaUerson^  for  the  plaintiff. 
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Owens,  for  the  defendant. 

By  Court,  Wabdiaw,  Chancellor.  The  question  in  this  case  is, 
whether  the  defendant  shall  avail  himself  of  the  statute  of  frauds 
to  protect  his  legal  title  to  a  tract  of  land  in  which  the  plaintifl 
liad  an  equitable  interest,  where  defendant  acquired  bis  title  by 
purchase  at  a  judicial  sale,  for  half  of  the  value  gt  the  land, 
upon  his  representations  calculated  to  stifle  competition  among 
bidders,  and  actually  preventing  the  competition  of  one  bidder, 
that  he  was  buying  for  the  benefit  of  the  plaintiff.  In  the  con- 
istruction  of  the  statute  of  frauds,  courts  of  equiiy  have  adopted, 
4i8  «  general  principle,  that,  as  the  statute  is  designed  as  a  proteo- 
•tion  against  fraud,  it  shall  not  be  set  up  as  a  protection  or  support 
<>t  fraud :  1  Story's  Eq.  Jur. ,  sec.  330.  These  courts  will  not  eze- 
•^ute,  specifically,  contracts  concerning  lands  which  are  not  mani- 
iested  in  writing,  as  required  by  the  statute;  but  they  will  cancel 
•conveyances  obtained  by  fraudulent  misrepresentations  in  parol, 
^or  impose  upon  the  legal  owners  the  character  of  trustees.  The 
^doctrine  on  this  topic  is  expressed  with  force  and  discrimination 
u  McDonald  v.  May^  1  Rich.  Eq.  95.  In  the  circuit  decree  of 
the  chancellor  in  that  case  it  is  said:  "  The  statute  of  frauds,  it 
appears  to  me,  has  no  application  here.  This  branch  of  the 
case  does  not  proceed  upon  the  contract— does  not  look  to  an 
execution  of  the  contract — ^but  founds  the  remedy  upon  a  fraud, 
by  the  practice  of  which  the  purchaser  obtained  possession  of 
the  plaintiff's  property.  Can  it  admit  of  a  doubt  that  if  a  bid- 
der at  sheriff's  sale,  either  of  real  or  personal  property,  repre- 
sents that  he  has  contracted  to  purchase  in  the  property  for  the 
debtor's  benefit,  when,  in  fact,  there  never  was  such  a  contract, 
«nd  in  consequence  becomes  the  purchaser,  he  shall  not  be 
allowed  to  retain  the  advantage  he  has  thus  unjustly  obtained? 
It  seems  to  follow  that  all  the  purchases  by  the  purchaser  here 
imust  be  deemed  liable  to  a  trust  in  his  hands.  For  although  it 
appears  that  no  proof  can  be  made  that  his  representations  drove 
off  any  particular  competitor,  and  it  is  proved  that  the  majority 
persisted  in  bidding  and  made  the  property  bring  a  pretty  full 
inrice,  proof  of  actual  injury  is  not  necessary  when  actual  fraud 
is  established."  The  court  of  appeals,  in  the  same  case,  say: 
^<  We  are  satisfied  with  the  view  taken  by  the  chancellor,  that  ii 
purchases  be  made  by  one  representing  himself  to  be  acting  un- 
der an  agreement  with  a  debtor,  and  for  his  benefit,  when  in 
fact  there  was  no  agreement,  the  advantages  thus  obtained 
«hould  be  taken  away  from  him,  on  the  grounds  of  fraud." 
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L,  in  Schmidt  t.  Oaietoood^  2  Id.  162,  the  doctrine  is  reit- 
erated, with  the  additional  remark,  that  where  competition  is 
fraudnlentlj  destroyed  or  reduced,  it  matters  not  whether,  in 
fact,  there  was  an  agreement  or  not  for  the  benefit  of  the  debtor. 

In  Meador  v.  Jackson^  MS.  Col.,  May,  1837,  the  conveyance  of  a 
purchaser  was  set  aside,  who  had  bought  lands  of  the  defendant  in 
execution  at  sheriff's  sale,  at  a  price  much  under  their  value,  on 
the  grounds  that  the  purchaser  had  urged  the  sheriff  to  make 
the  sale — and  by  his  assurances  that  he  was  buying  for  the  bene* 
fit  of  the  defendant  in  execution,  had  overcome  the  reluctance 
of  the  sheriff  to  sell  under  the  circumstances  of  the  case— and 
had  thus  been  enabled  to  buy  at  a  great  sacrifice. 

The  case  before  us  seems  to  be  completely  within  the  scope  of 
the  principles  announced  in  the  cases  cited. 

It  is  argued  that  the  whole  fraud  of  the  defendant  in  this 
case  consists  in  the  refusal  to  execute  a  contract  of  which  the 
evidence  required  by  the  statute  is  not  exhibited.  I  can  not 
perceive  why  fraud  may  not  consist  in  the  unconscientious  em- 
ployment of  a  statute  to  protect  one  from  fulfilling  his  agree- 
ment. If  a  son  prevent  a  father  from  making  a  devise  to 
another,  by  verbal  assurances  that  the  object  of  bounly  shall 
receive  without  the  devise  all  the  benefit  intended  by  the  tes- 
tator, the  son  shall  not  be  allowed  to  reap  any  reward  from  pro- ' 
curing  his  father  to  omit  the  requirements  of  the  statute.  If 
May  and  Jackson,  in  the  cases  quoted  above,  had  fulfilled  their 
contracts  for  the  benefit  of  the  debtors,  their  conduct  would 
never  have  become  the  subject  of  investigation  in  court;  but  aa 
they  attempted  to  acquire  advantage  to  themselves,  from  pro- 
fessions of  benevolence  to  the  debtors  in  the  first  instance, 
cajoling  others  from  the  genuine  liberality  of  buying  for  full 
price,  they  were  ousted  of  the  profits  of  their  deceitful  schemes. 

It  is  objected  that  the  plaintiff  here  did  not  have  the  legal 
title  of  the  lands  purchased  by  defendant;  and  that  the  heirs 
of  plaintiff's  brother,  George  Eanard,  are  the  persons  really 
defrauded,  and  yet  are  not  parties  to  the  suit.  No  objection 
for  lack  of  parties  is  made  by  the  pleadings,  and  the  court  can 
hardly  be  expected  sua  sporUe  to  demur  for  the  exemption  of 
perpetrators  of  fraud.  And  the  plaintiff,  although  not  the 
legal  owner,  is  in  possession  of  the  lands,  holding  them  subject 
to  the  lien  of  a  debt  charged  upon  them  for  the  purchase 
money.     He  is  in  the  nature  of  a  mortgagor  in  possession. 

Whether  the  wife  and  children  of  plaintiff,  in  a  contest  with 
him,  may  not  maintain,  successfully,  that  they  are  the  real  ben- 


646  Templeton  v.  Walker.  [S.  Carolina^ 

efioiaries  whom  defendant  has  attempted  to  defrand,  is  a  ques- 
tion that  may  arise  hereafter  when  fraud  is  fixed  npon  the  de- 
fendant by  the  decree  of  this  oonrt.  It  is  not  for  him  to  insist 
now  upon  technical  defects  that  he  has  waived  by  the  oonrse  of 
his  pleading. 

Whether  the  plaintiff  may  not  be  a  trustee  for  his  wife  and 
children  to  the  extent  of  his  recoyery  in  this  case,  will  be  best 
settled  in  a  suit  between  the  father  and  his  family. 

The  circuit  chancellor,  in  requiring  defendant  to  account  for 
the  profits  of  the  land,  overlooked  the  &ct  that  plaintiff  had  re- 
mained, ever  since  the  purchase  by  defendant,  in  possession  of 
the  land  and  in  receipt  of  the  profits.  The  decretal  order  in 
this  respect  is  rescinded;  in  all  other  particulars,  it  is  ordered 
that  the  appeal  be  dismissed  and  the  decree  be  affirmed. 

DmnoN  and  Daboan,  chancellors,  concurred. 

JoHHSiON,  chanceUor,  delivered  a  dissenting  opinion. 

Decree  modified. 


FbAXWULBXT  REPBB8ENTATI0K8,    WHEX  EqUITT  WILL  ArPOBD  RbLIXT. — 

Eqmty  will  not  interfere  in  case  of  false  representation,  unless  in  addition  to 
the  fact  of  misrepresentation,  it  is  also  shown  to  have  been  in  a  matter  impor- 
tant to  the  interests  of  the  other  party,  and  that  it  actoally  misled  him. 
And  if  a  person  makes  a  false  representation  to  another,  who  is  going  to  deal 
in  a  matter  of  interest  upon  the  faith  of  that  representation,  he  shall  make  it 
good  if  he  knew  it  to  be  false:  Jtuan  v.  TotUmm,  44  Am.  Dec.  448.  In 
MUMU  Y.  KiniUTy  47  Id.  408,  the  court  held  that  fraud  consists  of  any  de- 
oeitfnl  praotioe  used  in  depriving  or  endeavoring  to  deprive  another  of  his 
known  right  by  means  of  some  artful  device  or  plan  oontrary  to  the  plain 
rules  of  common  honesty.  \See  also  ChUh/olm  v.  Oadaden,  Id.  660,  and  notea 
to  the  same  cases  referring  to  others  in  this  series. 


Templeton 


[3  BlOBABDBOH'B  EQUIXT,  64S.] 

PnaoNS  Takiko  as  ''Heibs  of  the  Body,"  under  a  bequest,  take  per 
eUrpeSf  unless  the  instrument  under  which  they  take  points  out  a  difier- 
ent  mode  of  distribution. 

Whxbb  Bequest  of  pERaoxAL  Property  is  made  to  heirs  simply,  they 
take  in  the  proportions  prescribed  by  the  statute  of  distributions.  If  th« 
testator  directs  that  the  property  be  equally  divided  among  the  hain» 
the  division  must  he  per  capita. 

Bill  for  partition.    The  facts  are  stated  in  the  opmion. 
J.  T.  Aldrich,  for  the  plaintiff. 
Bellinger  and  Hutson,  for  the  defendant. 
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By  Court,  Wabdlaw,  ChanceUor.  Stephen  Phillips,  hj  voltin* 
tazy  deed,  gave  to  his  daughter,  Polly  Phillips,  afterwards  Polly 
Templeton,  **  and  her  future  heirs  of  her  body,  two  negro  girls, 
Darkes  and  Sealey;"  to  his  daughter  Flower  Phillips,  a  negro 
boy  named  Peter;  to  his  daughter  Elizabeth  Nix,  a  negro  boy 
named  Je£Eree,  and  to  his  three  daughters,  above  mentioned,  a  ne- 
gro woman,  named  Abigail;  and  after  some  provisions  not  now  in 
question,  proceeds  to  declare,  **  the  above  property  is  to  my  said 
<laughters  and  the  heirs  of  their  body — ^now  if  either  of  the  above- 
named  girls  should  die  without  any  lawful  heirs  of  their  body, 
her  property  shall  go  to  the  surviving  children,  and  so  on." 
Polly  Templeton  died  in  1847,  leaving  her  husband,  Alexander 
Templeton,  two  children,  the  plaintiffs,  and  two  grandchildren, 
the  issue  of  a  deceased  daughter,  the  defendants,  who  would  be 
the  distributees  of  her  estate  if  she  died  intestate.  The  husband, 
Alexander  Templeton,  on  the  second  of  August,  1849,  executed 
a  deed,  whereby  he  released  all  his  interest  in  the  negroes,  then 
twenty  in  number,  given  by  the  deed  of  Stephen  Phillips  to  his 
daughter  Polly,  to  the  plaintiffs  and  defendants,  in  the  pro- 
portions of  one  third  to  each  of  the  plaintifib,  and  of  one  third 
to  the  defendants  to  be  equally  divided  between  them.  The  bill 
prays  partition  of  the  negroes,  according  to  the  scheme  of  this 
last  deed. 

The  court  of  appeals  in  equiiy  has  decided  on  the  construction 
of  the  deed  of  Stephen  Phillips,  that  the  issue  of  Polly  Temple- 
ton took  as  purchasers,  after  her  life  estate;  and  has  referred  to 
this  court  the  single  question,  whether  the  property  shall  be 
divided  amongst  said  issue  per  stirpes  or  per  capita. 

It  is  well  said  by  Lord  Eldon,  in  Lincoln  v.  Pelham^  10  Tes. 
175,  a  case  somewhat  analagous  to  the  present,  that  '*  it  is  better 
to  adhere  to  a  settled  construction  than  to  come  to  a  decision 
having  a  tendency  to  shake  that  which  forms  a  rule  of  construc- 
tion, and  which  may,  in  practice,  have  been  acted  upon  in  many 
cases."  Our  first  inquiry,  then,  should  be,  whether  such  words 
«s  are  now  in. question  have  received  a  ''settled  construction" 
in  this  state.  In  the  case  of  Campbell  v.  Wiggins^  Hice  Eq.  10, 
in  December,  1838,  it  was  decided  by  three  chancellors,  against 
the  opinion  of  the  chancellor  on  the  circuit,  that,  under  a  grant 
by  act  of  assembly  to  the  ''heirs  at  law  of  John  Taylor  and 
Blake  Wiggins,"  all  who  could  bring  themselves  within  the  terms 
of  the  description  were  entitied  to  take  per  capita;  and  the  gen- 
eral doctrine  was  announced,  that  "  when  the  persons  intended 
to  take  under  a  grant  or  devise  are  described  as  a  class,  without 
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designatixig  the  proportions  in  which  they  are  to  take,  all  ar» 
equally  entitled  who  can  bring  themselves  within  the  description.  '^ 
In  Lemacka  ▼.  Olover,  1  Bich.  Eq.  141,  in  January,  1845,  where 
the  limitation  was  to  the  '*  heirs  of  the  body  "  of  a  tenant  for 
life,  the  question  as  to  the  proportions  in  which  the  designated 
persons  should  take  the  estate,  was  referred  to  the  ten  judges  in 
the  court  of  enors,  but  no  authoritatiTe  decision  was  attained — 
five  judges,  including  one  of  the  majority  in  Campbell  v.  Wiggins^ 
being  of  opinion  that  the  distribution  should  be  regulated  by 
our  act  of  1791,  and  five  judges  being  of  opinion  that  the  estate 
should  be  equally  divided  amongst  all  the  objects  of  the  gift. 
In  KeiU  v.  Eduser,  MS.  Ool.,  May,  1846,  the  equity  court  of  ap* 
peals  decided  according  to  the  case  of  Campbell  v.  Wiggina,  but 
some  stress  seems  to  have  been  laid  upon  expressions  introduced 
into  the  gift  indicating  equality  of  participation  among  the  ob* 
jects  of  bounty.  In  BocheU  v.  Ibmpbins^  1  Strobh.  Eq.  114» 
where  an  estate  was  limited,  upon  the  death  of  a  wife  without 
appointment  and  without  living  issue,  to  her  right  heirs,  it  was 
held  that  our  statute  of  distributions  should  ascertain  as  well 
the  persons  who  were  to  take  as  the  proportions  in  which  they 
should  take;  and  there  the  husband,  as  statutory  heir,  took  one 
half  of  the  estate,  and  the  other  distributees,  who  were  numer- 
ous and  in  different  degrees  of  relationship,  took  shares  jure 
repreaeniaiionia;  but  in  that  case  the  question  seems  not  to  have 
been  argued  by  counsel  nor  considered  by  the  court.  In  Sea- 
brook  V.  Seabrook,  McMuU.  Eq.  201,  the  question  underwent 
some  discussion,  but  the  case  was  determined  upon  principles 
not  affecting  the  question.  After  this  review  of  our  cases  on 
this  subject,  I  think  we  may  pronounce  that,  notwithstanding 
the  doctrine  of  Campbell  v.  Wiggins  may  have  been  the  law  of 
this  state  for  about  six  years,  it  was  greatiy  shaken  by  the  case 
of  Lemacka  v.  Olover^  and  that  we  have  not  any  *'  settied  con- 
struction" of  such  terms  of  description  as  are  employed  in  the 
present  case,  forming  a  rule  of  property,  and  that  we  are  at 
liberty  to  adopt  any  rule  on  the  subject  which  we  may  suppose 
will  best  subserve  the  intention  of  donors  and  the  policy  of  the 
state.  This  conclusion  is  greatly  confirmed  by  the  considera- 
tion that  our  act  of  1791  is,  and  has  long  been,  extensively 
known  and  highly  approved  by  the  people  of  this  state;  and 
that  this  legislative  will,  as  it  was  called  in  the  argument,  has 
always  had  more  influence  in  regulating  testators  and  other 
grantors  in  the  distribution  of  property  than  the  rule  of  Carnp^ 
beU  V.  Wiggina,  which  was  little  known,  except  to  members  of 
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the  profession,  and  could  not  haTe  been  acted  upon  in  practice 
in  many  cases. 

WhateTer  may  be  the  doctrine  of  the  English  cases  on  this 
subject,  the  state  of  onr  law  and  of  pnbUc  policy  justify  the  inile 
that  whencTer  we  are  compelled  by  the  terms  of  description,  in 
a  devise  or  grant,  to  resort  to  our  statute  of  distributions  for  the 
purpose  of  ascertaining  the  objects  of  the  gift,  we  must  also 
resort  to  the  statute  to  ascertain  the  proportions  in  which  the 
donees  shall  take,  unless  the  instrument  making  the  gift  indi- 
cates the  intention  of  the  donor  that  a  different  rule  of  distribu- 
tion shall  be  pursued.  In  England,  leaving  out  of  view  such 
exceptions  as  grow  out  of  estates  of  gavelkind  and  coparcenary, 
etc.,  the  heir  is  a  single  individual,  designated  by  the  common 
law,  and  when  the  term  **  heirs"  is  employed,  it  means  persona 
who  are  to  take  successively  as  heir,  and  not  persons  who  are  en- 
titled to  an  equal  or  even  a  common  participation;  but  our  act 
of  1791  is  an  act  of  descents  as  well  as  distributions,  and  deter- 
mines  at  once  who  shall  be  the  heirs  of  the  real  estate  of  an  in- 
testate and  the  distributees  of  his  personalty. 

The  term  *'  heirs  "  is  inapplicable  to  the  succession  to  personal 
estate,  and  even  as  to  real  estate,  we  have  no  other  heirs  except 
the  luBredesfacH  of  our  statute  of  distributions:  SeaJbrooky.  Sea- 
brooky  supra.  As  remarked  by  that  eminent  jurist.  Chancellor 
Harper,  in  Lemacks  v.  Olaver,  supra,  in  an  argument  that  has 
nearly  exhausted  the  subject:  *'  In  England,  when  the  term '  heirs 
or  heir  of  the  body '  is  taken  to  mean  a  class  of  persons,  these  can 
not,  in  any  manner  or  respect,  take  as  heirs  or  heirs  of  the  body. 
Whether  construed  children,  issue,  or  descent,  next  of  kin,  etc., 
they  must  be  always  different  persons  from  the  heirs;  not  so  with 
us."  In  the  case  under  consideration,  the  court  of  appeals  in 
equity  could  nothave  attained  the  conclusion  that  the  ''heirs  of  the 
body  '*  of  the  tenant  for  life  took  as  purchasers,  within  the  rules 
as  to  the  remoteness  of  limitations,  otherwise  than  by  constru- 
ing these  terms  to  mean  the  descendants  of  the  tenant  for  life 
living  at  the  time  of  her  death,  or  something  equivalent.  No 
one  can  take  as  heir  of  the  body  of  another  unless  he  fulfills  the 
description,  and  is  not  only  such  a  person  as  would  take  the  real 
estate  of  that  other  under  our  act  of  distributions,  but  likewise 
a  lineal  descendant.  As  we  are  obliged,  then,  to  ascertain  from 
the  statute  of  distributions  who  are  the  heirs  of  the  body,  it  is 
a  logical  consequence  that  we  should  look  there  also  to  ascertain 
thesr  shares  in  the  subject  of  gift.  The  statute  is  the  exponent 
of  the  full  meaning  of  the  donor,  unless  he  has  declared  a  con- 
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tiazy  intent,  which  is  not  pretended  in  the  case  before  us.  ''And 
this  agrees  with  what  the  hkw  supposes  to  be  the  rule  of  affec- 
tion, by  which  children  are  preferred  to  grandchildren,  and 
nearer  kindred  to  the  more  remote."  Per  Harper,  chancellor, 
in  Lemacks  y.  Olover. 

Certainlj  in  all  the  cases  on  this  point,  which  haye  hitherto 
come  before  the  courts  of  South  Carolina,  the  intention  of  the 
donors  would  haye  been  more  completely  fulfilled  by  following 
the  statute  for  the  shares,  and  it  is  belieyed  that  such  would  be 
the  result  in  a  large  majority  of  the  instances  that  will  occur  in 
practice.  A  fertile  mind  may  conceiye  cases  of  hardship  from 
the  operation  of  any  general  rule,  but  such  hardship  from  the 
rule  we  are  disposed  to  establish  in  this  matter,  may  be  ayoided 
always  by  the  careful  expression  of  the  whole  intention  of  the 
testator.  In  Lincoln  y.  PeUiam,  supra,  where  the  gift  was  of 
**  one  fourth  to  the  children  of  A.  and  one  fourth  to  or  among  the 
children  of  B.,"  and  distribution  per  capUa  was  directed.  Lord 
Eldon  said:  ''  I  am  not  sure  that  my  decision  does  not  defeat  the 
intention."  What  was  doubtful  in  that  case  seems  certain  when- 
ever there  is  a  necessary  reference  to  the  statute  to  ascertain  the 
donees.  Most,  if  not  aU,  of  the  English  cases  which  hold  that  the 
distribution  shall  be  per  capita,  where  gifts  are  made  to  a  class  of 
persons,  such  as  to  children,  grandchildren,  to  A.  and  the  chil- 
dren of  B.,  to  the  next  of  kin  of  A.,  etc. — Ncrthey  y.  Strange, 
1  P.  Wms.  840;  Bladder  y.  Webb,  2  Id.  383,  are  examples— 
are  not  inconsistent  with  the  rule  we  haye  adopted,  for  in  them 
there  is  no  necessary  reference  to  the  statute  of  distributions 
for  any  purpose.  We  do  not  go  to  the  statute  to  discoyer  who 
are  children,  next  of  kin,  etc.;  but  we  are  obliged  to  look  there 
to  find  out  who  are  heirs  of  the  body,  descendants  or  relations 
entitlc4  to  take;  and  in  the  cases  which  actually  occur,  we  com- 
mo2iV  find  them,  not  strictly  a  class,  but  individuals  standing 
in  (various  degrees  of  kindred  to  the  intestate  or  first  taker,  and 
entitled  to  unequal  shares  of  the  estate. 

It  was  strongly  insisted,  in  the  argument  of  this  case,  that 
wherever  several  persons  take  as  purchasers  under  one  gift,  they 
must  take  per  capUa,  and  that  no  case  can  be  found  to  the  con- 
trary. But  where  is  the  necessary  connection  between  the  ideas 
of  purchase  and  equality  ?  Surely  a  testator  might  provide  for 
tmequal  distribution  among  those  taking  by  purchase;  as  by  a 
gift  to  A.  and  the  three  children  of  B.,  so  that  A.  should  take 
one  half,  or  by  a  gift  to  C.  for  life,  and  upon  his  death  to  his 
children  then  living,  the  eldest  son  of  C.  taking  one  half,  how* 
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ever  numerous  sach  children  may  be.  It  is  useless,  however, 
to  suppose  cases,  when  examples  may  be  found  in  the  books. 
In  2  Jann.  on  Wills,  46,  it  is  said:  ''The  statute  of  distribu- 
tions not  only  determines  the  objects  of  a  gift  to  '  relations/ 
but  also  regulates  the  proportions  in  which  they  take,  the  gift 
being  held  to  apply  to  the  next  of  kin  and  the  persons  whom 
the  statute  admits  by  representation,  the  whole  being  taken  per 
9lirpe8y  not  per  capita;  that  is,  the  property  is  distributable 
proportionably  among  the  stocks,  not  equally  among  the  several 
individual  objects  of  eveiy  degree." 

In  Boach  v.  Hammond,  Pr.  Ch.  401,  on  a  gift  by  a  testator 
of  all  his  real  and  personal  estate,  **  for  the  use  of  his  relations," 
it  was  determined  that  those  who  would  be  entitled  to  his  per- 
sonal estate  under  the  statute  of  distributions,  and  those  only, 
should,  come  in,  and  that  they  should  take  in  the  proportions 
prescribed  by  the  statute;  and  the  lord  chancellor  said  it  had 
been  often  ruled  accordingly  in  this  court.  See  also  Masters  v. 
Hooper,  4  Bro.  C.  C.  207;  Devisme  v.  MeUish,  5  Yes.  529. 

In  Stamp  v.  Cooke,  1  Oox  C.  0.  234,  where  testator  directed 
the  residue  of  his  estate  to  be  parted  amongst  his  *'  next  rela- 
tions, as  sisters,  nephews,  and  nieces,"  Sir  Lloyd  £enyon,  master 
of  the  rolls,  held  that  distribution  should  be  according  to  the  stat- 
ute, per  stirpes.  He  said  "  the  statute  is  not  to  be  adverted  to, 
when  testator  has  himself  laid  down  a  different  rule;  but  has  that 
been  done?"  In  JRowland  v.  Oorsuch,  2  Id.  187,  Sir  L.  Een- 
yon  applied  a  similar  rule  to  the  words  ''  descendants  or  repre- 
sentatives," saying  that  no  person,  taking  as  representative,  can 
take  otherwise  than  as  the  statute  gives  it  to  representatives,  t.  e., 
per  stirpes.  See  also  Booth  v.  Vicars,  1  Coll.  6;  Cotton  v.  Cotton, 
2  Beav.  67.  It  is  now  settled  in  England,  that  in  a  gift,  "  next 
of  kin  "  means  nearest  in  kindred  in  degree,  and  implies  no  ref- 
erence to  the  statute  of  distributions:  Brandon  v.  Brandon,  3 
Swans.  812;  Elmsley  v.  Young,  2  Myl.  &  E.  780;  S.  C,  7  Con. 
Eng.  Ch.  780.  But  the  opinion  prevailed  there  for  a  long  time, 
that  "  next  of  Mn"  meant  such  of  the  kindred  as  would  be  enti- 
tled to  shares  of  an  intestate's  estate,  under  the  statute;  and 
while  that  opinion  prevailed,  the  statute  was  also  adverted  to  for 
the  proportions  of  the  distributees.  In  the  case  of  Stamp  v.  Cooke, 
already  cited,  the  master  of  the  rolls  said:  *'  If  the  residue  had 
been  given  to  the  next  of  kin,  'and  the  testator  had  stopped 
there,  the  statute  would  have  been  the  rule  to  go  by,  and  al- 
though nephews  and  nieces  are  not  in  fact  so  near  as  sisters,  yet 
the  fund  would  have  been  distributed  per  stirpes,  according  to 
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the  statate/'  It  is  true,  that  in  PhiUips  t.  Gcaiih,  8  Bro.  0.  C. 
64,  Mr.  Justice  Buller,  sitting  for  the  lord  chanceller,  determined 
that  where  a  testator  left  his  property  to  be  equally  divided 
amongst  his  next  of  kin,  the  subject  of  the  gift  should  be  di- 
vided per  capiia  among  the  surviving  brothers,  nephews,  and 
nieces  of  the  testator. 

It  appears,  however,  from  the  remarks  of  Sir  John  Leach, 
M.  B.,  in  Hinckley  v.  Maclarens,  1  Myl.  &  K.  27;  7  Oon.  Eng. 
Ch.  27,  that  when  the  case  of  Phillips  v.  Chrih  came  before 
Lord  Thurlow  by  way  of  apx>eal,  his  lordship  expressed  doubt 
as  to  the  propriety  of  the  decision,  and  that  the  appeal  vcras 
abandoned  upon  a  compromise  among  the  next  of  kin,  by  which 
the  property  was  divided  among  them  per  stirpes,  and  not  per 
capita;  and  that  Mr.  Justice  Buller's  decision  was  doubted  by 
Lord  Eldon  in  Oarrick  v.  Camden,  14  Yes.  885,  and  disapproved 
by  Sir  William  Grant,  in  Smith  v.  CampbeU,  19  Id.  408;  and 
the  master  of  the  rolls  refers  these  doubts  and  disapproval  to 
so  much  of  the  decision  as  directs  distribution  per  capUa. 

In  the  case  of  Hinckley  v.  Maclarens,  above  cited,  the  testator 
gave  the  bulk  of  his  property  to  his  daughter,  but  directed  that 
if  she  died  before  attaining  the  age  of  twenty-one,  his  property 
should  be  equally  divided  amongst  his  next  of  kin.  The  testa- 
tor left  surviving  him  his  daughter,  one  brother,  and  two 
nephews  and  a  niece,  the  children  of  two  deceased  sisters.  The 
daughter  died  under  twenty-one,  intestate  and  unmarried.  Sir 
John  Leach  determined  that  where  the  words  "next  of  kin" 
were  used  simplicUer  in  a  gift  over,  and  without  explanatory 
context,  showing  a  different  intention  on  the  part  of  the  testator, 
they  must  be  taken  to  mean  next  of  kin  according  to  the  statute 
of  distributions,  and  that  the  property  must  be  divided,  not 
per  capita,  hut  per  stirpes. 

Sir  John  Leach  reiterated  this  opinion  upon  a  like  state  of 
facts,  in  EhmUy  v.  Young,  2  Myl.  k  E.  780;  7  Con.  Eng.  Ch. 
780;  but  his  opinion  was  overruled  by  Commissioners  Shad- 
well  and  Bosanquet,  upon  appeal,  on  the  ground,  however,  that 
there  was  no  reference  to  the  statute,  for  the  meaning  of  the 
words  "next  of  kin:"  Id.,  786,  790. 

It  is  the  opinion  of  this  court  that,  by  the  principles  of  the 
common  law,  by  the  reasoning  of  the  English  cases,  and  by 
our  own  law  and  poUcy,  we  are  justified  in  establishing  as  a 
general  rule,  in  cases  like  the  one  before  us,  that  the  partition 
shall  be  per  stirpes;  and  it  is  so  ordered  and  adjudged  in  this 
case. 
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O'Nkall,  ETAirSy  Wardlaw,  Fbost,  Wxthxbs,  and  Wbitsmm,  JJ., 
and  I>inixiN,  chancellor,  concuned. 


GOLUEB  V.   GOLUBB. 

U  BicauBiMov^  EQinn .  668.] 

WhXBB  TsnATOB  BbQVXATHKD   his  PB0PKRT7   IN  FOLLOWINO  Tkbmb:  To 

his  "  deceased  son  "  J.'s  children,  a  negro;  to  his  "  deceased  son  "  W.'s 
children,  a  negro;  to  his  "daughter  *'  M.,  and  to  each  of  his  other  four 
children,  naming  them,  certain  negroes;  and  tenthly,  all  the  rest  of  the 
estate  not  disposed  of,  to  be  divided  equally  among  the  above-mentioned 
heirs — it  was  held  that  under  the  last  clause  the  legatees  took  per  stir- 
pes, and  not  per  capita, 

WnxuH  CoLLBB  left  a  will  bequeathing  his  property  in  cer- 
tain allotments  to  his  children  and  the  heirs  of  his  deceased 
children.  He  died,  leaving  a  wife  and  fiTe  children  surviving 
him,  and  ten  grandchildren,  the  latter  the  children  of  his  two 
deceased  sons.  The  clauses  of  the  will  material  to  this  case 
were  as  stated  in  the  syllabus.  The  only  question  was  as  to  the 
proportion  in  which  the  parties  took  the  property — a  tract  of 
land  and  eighteen  slaves — which  passed  under  the  tenth  clause 
of  the  will. 

MunrOy  for  the  plaintiff. 

EUis,  for  the  defendant. 

By  Courts  Wabdlaw,  Chancellor.  It  is  the  opinion  of  this 
court,  that  this  case  must  be  determined  on  the  authority  of  the 
case  of  TempleUm  v.  Walker  [ante,  646],  and  we  refer  to  that 
case  for  the  reasoning  and  authority  by  which  our  general  con- 
clusion is  attained.  The  words  of  gift  are  here  somewhat  differ- 
ent, and  it  has  been  argued  that  the  testator,  by  directing  that  his 
estate  shall  ''be  equally  divided  among  all  his  above-named 
heirs,"  has  manifested  his  intention  that  the  distribution  of  his 
estate  shall  be  per  capita  among  all  who  bring  themselves  within 
the  scope  of  the  term  *'  heirs;"  and  that  this  case  is  within  the 
exception  to  the  general  rule.  But  it  seems  to  us,  that  upon  the 
whole  will,  and  particularly  by  the  manner  and  amount  of  the 
several  primary  gifts  to  his  "  son  John's  children,"  to  his  '*  son 
William's  children,"  to  his  "  daughter  Margaret,"  his  "  daugh- 
ter Sophia,"  and  to  his  other  children,  and  by  the  phrase 
**  above-named  heirs,"  the  testator  signifies  his  purpose,  that 
his  **  son  John's  children  "  shall  be  one  of  his  heirs,  his  ''  son 
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William's  children*'  shall  be  one  of  his  heirs,  and  each  of  his 
own  children  one  of  his  heirs;  and  that  the  words  of  equality 
are  satisfied  by  eqnal  distribution  amongst  those  of  the  same 
degree,  according  to  the  statute.  The  testator's  ''grandson 
Oliver"  is  represented  to  be  a  son  of  John,  and  will  it  be  nrged 
that  testator  intended  OliTcr  to  take  two  full,  equal  shares? 

The  appeal  presents  no  question  as  to  the  right  of  the  widow, 
Eleanor,  to  a  share  of  a  residue  of  the  estate,  and  this  court  has 
not  considered  that  matter. 

It  is  ordered  and  decreed  that  a  writ  of  partition  issue,  to 
divide  the  residue  of  the  testator,  William  Collier's  estate,  among 
his  children  and  grandchildren  per  Mrpea;  and  the  circuit  de- 
cree is  modified  accordingly. 

O'Nball,  Etass,  Wabdlaw,  Fbost,  Wixbbbs,  and  Whixhzb,  JJ., 
and  DumoN,  chancellor,  concurred. 

Decree  modified. 


Heath  v.  Bishop. 

[4  BZCBABDtOll't  XQUITT,  M.] 

Bquttabls  Intkkbsts  abz  Subject  to  Payicbkt  of  Debts,  though  th« 
mode  of  procedure  for  the  relief  of  the  creditor  is  di£ferent  from  th»t 
a^j^ainst  legal  estates. 

Oklt  Vkstbd,  DsTEBMnrATB,  Equrable  IivTEBBST,  with  present  right  of 
enjoyment  in  severalty,  is  subject  to  the  rights  of  a  creditor. 

Pbofsbtt  with  PRESSirr  Bight  or  Seyebal  Enjotubkt  as  to  either  the 
corptu  or  the  income  can  not  be  given  to  and  enjoyed  by  one  and  not  be 
liable  for  the  payment  of  his  debts. 

Whebe  Gift  of  Slaves  was  Made  to  TBuarEB,  in  trust,  *'  to  pay  over 
to,*'  etc.,  the  net  profits  or  income  arising  from  the  labor  or  hire  of  the 
same  *'for  the  better  support  and  maintenance  of  the  said,"  etc,  with 
the  remainder  in  fee,  after  the  death  of  the  donor,  subject  to  the  condi- 
tion that  the  trustee  shall  permit  the  donor,  "if  it  shall  be  absolutely 
necessary  for  his  support,  to  use,  keep,  and  enjoy  the  said  slaves  during 
his  natural  life,"  etc.,  donee  not  having  property  upon  which  executions 
against  him  could  be  levied,  it  was  held:  1.  That  the  property  described 
was  liable  for  donee's  debts;  2.  That  the  proper  mode  <d  procedure  by 
creditors  to  enforce  their  rights  was  by  creditor's  bill,  thus  permitting  a 
distribution  among  the  creditors  according  to  their  respective  rights. 

The  facts  are  stated  in  the  opinion. 
Boylston  and  WiUiama,  for  the  plaintiff. 
MoMiley  and  Boyce^  fox  the  defendants. 


J 
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By  Court,  Daboah,  Chancellor.  As  a  general  rule,  viih  some 
tew  exoeptions,  it  maj  be  stated  tihat  the  attributes  with  which 
the  laws  of  this  country  haTe  inyested  the  institution  of  prop- 
erty attach  alike  to  equitable  as  to  legal  estates.  Under  the 
maxim  that  equity  follows  the  law,  the  system  of  trusts  has  been 
molded  into  an  almost  perfect  analogy  and  correspondence 
with  legal  estates.  Equitable  interests  admit  of  the  same  modi- 
fications as  to  the  quantity  of  right,  duration,  time,  conditions, 
and  modes  of  enjoyment  that  appertain  to  estates  at  law.  The 
same  canons  of  descent  as  to  real  property  apply  to  both  sys- 
tems. They  are  in  the  main  subject  to  the  same  rules  of  suc- 
cession; they  may  alike  be  held  in  severalty,  in  joint  tenancy, 
coparcenary,  and  in  common;  they  are  devisable  and  assigna- 
ble; and,  what  is  more  germane  to  the  present  inquiry,  they  are 
both  subject  to  the  payment  of  debts,  though  the  mode  of  pro- 
cedure for  the  relief  of  the  creditor  is  different. 

There  are  certain  ideas  that  are  inseparable  from  the  institu- 
tion of  property,  among  the  most  prominent  of  which  are  the 
right  of  alienation  and  its  being  subject  to  the  payment  of 
debts.   In  all  cases  like  the  present  the  inquiry  must  be  whether 

« 

the  debtor  has  a  vested,  determinate  interest  in  the  equitable 
estate  sought  to  be  subjected,  with  the  present  right  of  enjoy- 
ment in  severalty.  If  he  has,  the  right  of  the  creditor  follows 
as  a  corollary  in  mathematical  science  does  the  main  proposition. 
Under  the  above  qualifications  and  conditions,  the  creditor  is 
entitled  to  relief,  and  in  some  form  or  other,  the  debtor's  es- 
tate, be  that  more  or  less,  should  be  disposed  of  or  sequestrated 
for  the  satisfaction  of  his  debt. 

I  am  not  aware  of  any  form  or  mode  by  which  property,  with 
the  present  right  of  several  enjoyment,  as  to  either  the  corpus  or 
the  income,  may  be  given  to  and  enjoyed  by  one  and  not  be 
liable  for  the  payment  of  his  debts,  llie  case  of  married  women, 
and  other  persons  under  disability,  constitute  no  exceptions, 
for  such  persons  are  incapable  of  contracting  debts. 

A  testator  or  donor  may  give  property  with  a  limitation  or 
condition  annexed  that  it  shall  revert  or  pass  to  some  third  per- 
son on  the  bankruptcy  or  insolvency  of  the  first  taker,  or  on  an 
attempt  by  a  creditor  to  subject  it  to  the  payment  of  his  debts: 
and  such  a  limitation  would  be  valid.  Or,  in  cases  of  trust,  by 
the  machinery  of  a  shifting  use,  or  a  power  of  revocation,  the 
estate  might  be  made  to  pass  away  from  the  first  taker  upon  the 
same  or  any  other  contingencies  within  the  period  prescribed 
against  perpetuities.    It  is  obvious  that  such  cases  as  these  con-' 
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stitate  no  exception.  For  the  vezy  drcmnatances  that  oaaae 
the  equitable  estate  of  the  debtor  to  be  liable  cause  it  also  to 
pass  from  him  and  cease  to  be  his  property.  In  the  instanoqfi 
supposed,  the  insolvency  of  the  debtor,  or  the  attempt  of  the 
creditor  to  make  the  property  liable,  destroys  the  debtor's  es- 
tate. When  the  creditor  stretches  forth  his  hand  to  grasp  it, 
it  eludes  him  and  flits  away  like  a  shadow. 

If  a  trust  be  created  with  a  view  of  providing  against  the  im- 
providence of  the  beneficiaiy ,  and  it  be  directed  that  the  rents 
and  profits  be  paid  to  him  from  time  to  time,  at  the  pure  and 
absolute  discretion  of  the  trustee,  or  as  some  other  appointor  to 
uses,  may  at  his  discretion  appoint  and  direct,  with  a  limitation 
or  power  to  appoint  over,  to  other  uses,  such  a  vague,  unde* 
fined,  and  uncertain  interest  in  the  beneficiary,  could  not  be 
made  subject  to  his  debts;  because  such  an  interest  does  not 
amount  to  property  vested  in  him.  Or  if ,  in  the  scheme  of  the 
trust,  the  rights  of  a  debtor  are  so  mingled  with  those  of  othei 
beneficiaries  that  they  can  not  be  separated  without  injury  to 
his  co-ces^uia  que  trust,  and  thus  destroying  the  scheme  of  the 
settlement;  inasmuch  as  there  is  no  present  right  of  several  en- 
joyment, and  the  court  would  refuse  a  partition,  the  interest  of 
an  indebted  beneficiary  of  such  a  trust  could  not  be  made  sub* 
ject  to  the  payment  of  his  debts.  I  do  not  affect  to  say,  that  I 
have  laid  down  all  the  exceptions,  or  seeming  exceptions,  to  the 
rule,  that  the  debtor's  equitable  estates  and  interests  may,  in  this 
court,  be  subjected  to  the  payment  of  the  claims  of  his  creditors. 
But  I  have  said  enough  to  show  that  there  is  no  qualification 
of  the  rule  which  would  protect,  or  exempt  from  such  liability, 
the  interest  of  the  defendant,  John  G.  Bishop,  in  the  trust 
estate  created  by  the  deed  of  his  father,  John  Bishop.  Before 
I  leave  this  branch  of  the  case,  it  will  be  proper  for  me  to  cite 
some  of  the  cases,  on  the  authority  of  which  the  foregoing  ob- 
servations are  made. 

In  Brandon  v.  Bobinsony  18  Yes.  429,  the  trust  (which  was 
created  by  will)  was  that  the  eventual  share  of  the  testator's 
son,  Thomas  Goom,  should  be  laid  out  by  the  trustees  in  the 
pubUc  funds  or  government  securities, ''  and  that  the  dividends, 
interest,  and  produce  thereof,  as  the  same  became  due  and  pay- 
able, should  be  paid  by  them,  from  time  to  time,  into  his  own 
proper  hands,  or  on  his  proper  order  or  receipt,  subscribed 
with  his  own  proper  hand,  to  the  intent  that  the  same  should 
not  be  grantable,  transferable,  or  otherwise  assignable,  by  way 
of  anticipation  of  any  unreceived  payment  or  payments  thereof. 
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or  any  part  thereof;"  and  the  Trill  directed,  that  upon  the  de- 
•cease  of  Thomas  Goom,  the  troBtees  should  pay  the  said  share 
and  dividends,  etc.,  to  such  persons  as  would,  in  the  course  of 
4idministration,  be  entitled  to  any  personal  estate  of  the  said 
Thomas  Goom,  as  in  cases  of  intestacy. 

Thomas  Goom  became  a  bankrupt,  and  the  plaintiff  was  the 
surviving  assignee  under  the  commission;  and  the  bill  prayed 
an  execution  of  the  trusts  of  the  will  and  an  account,  and  that 
the  estate  may  be  sold  and  the  clear  residue  ascertained,  and 
that  the  plaintiff  might  receive  such  part  or  share  thereof,  or 
interest  therein,  as  he  shall  be  entitled  to  as  assignee,  etc.  To 
which  bill  the  defendants,  the  trustees,  put  in  a  general  demur- 
rer. The  lord  chancellor  (Eldon)  said:  ''There  is  an  obvious 
distinction  between  a  disposition  to  a  man  until  he  becomes  a 
bankrupt,  and  then  over,  and  an  attempt  to  give  him  property 
And  to  prevent  his  creditors  from  obtaining  any  interest  in  it, 
though  it  is  his."  ''There  is  no  doubt  that  property  may  be 
given  to  a  man  until  he  shall  become  bankrupt.  It  is  equally 
clear,  generally  speaking,  that  if  property  be  given  to  a  man  for 
his  life,  the  donor  can  not  take  away  the  incidents  to  a  life 
estate.  And,  as  I  have  observed,  a  disposition  to  a  man  until 
he  shall  become  bankrupt  is  quite  different  from  an  attempt  to 
give  to  him  for  life,  with  a  proviso  that  he  shall  not  sell  or  alien 
it.  If  that  condition  is  so  expressed  as  to  amount  to  a  limita- 
tion, reducing  the  interest  short  of  a  life  estate,  neither  the  man 
nor  his  assignees  can  have  it  beyond  the  period  limited." 

In  Fiercy  v.  Boberts,  1  Myl.  &  E.  4,  the  testator  bequeathed 
A  legacy  of  four  hundred  pounds  to  his  executors,  in  trust,  to 
pay  the  same  to  his  son,  Thomas  Jortin  Eoberts,  in  such  smaller 
or  larger  portions,  at  such  time  or  times,  and  in  such  way  or 
manner,  as  they  or  the  survivor  of  them  should,  in  their  judg- 
ment and  discretion,  think  best.  Thomas  Jortin  Roberts 
became  insolvent,  and  took  the  benefit  of  the  insolvent  debtor's 
act.  The  bill  was  filed  by  the  assignee  of  the  insolvent  debtor's 
estate  against  the  executors,  to  recover  the  legacy  and  interest, 
or  so  much  thereof  as  remained  unpaid.  The  master  of  the 
rolls  (Sir  John  Leach)  said:  "The  question  is,  whether  this 
legacy  passed  to  the  assignee  of  the  insolvent  upon  the  insol- 
vency of  the  legatee,  or  whether  it  may  remain  in  the  hands  of 
the  executors,  to  be  applied,  at  their  discretion,  for  the  benefit 
of  the  legatee.  The  insolvent  being  the  only  person  substan- 
tially entitled  to  this  legacy,  the  attempt  to  continue  in  him 
the  enjoyment  of  it,  notwithstanding  his  insolvency,  is  in  fraud 
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of  the  law.    The  discretion  of  the  executors  determined  bj  the 
insolvency,  and  the  property  passed  by  the  assignment." 

In  Graves  v.  Dolphin^  1  Sim.  66.  the  testator,  Benjamin 
Graves,  gave  his  real  and  personal  estates  to  trostees,  in  trust 
(among  other  things),  to  pay  an  anntiity  of  five  hundred  pounds 
to  his  son,  John  Chraves,  for  the  term  of  his  natural  life.  The 
testator  then  proceeded  to  declare  that  the  said  yearly  sum  of 
five  hundred  pounds  given  to  his  son,  John  Qxaves,  for  his  life» 
was  intended  for  his  personal  maintenance  and  support  during 
his  natural  life,  and  should  not,  on  any  account  or  pretense 
whatever,  be  subject  or  liable  to  the  debts,  engagements,  or  in- 
cumbrances of  his  said  son;  but  that  the  same  should  be,  for 
the  purposes  aforesaid,  from  time  to  time,  when  it  should  be 
due,  paid  over  into  the  proper  hands  of  his  son  only,  and  not 
to  any  other  person  or  persons  whatsoever.  He  further  directed 
that  the  receipt  of  his  son  only  should  be  a  good  and  sufiicient 
discharge  to  his  trustees  for  the  said  annuity.  John  Graves 
became  a  bankrupt,  and  his  assignee  sold  the  annuity  to  the  de- 
fendant. And  the  question  was,  whether  the  annuity  passed  to 
the  assignee  by  virtue  of  the  assignment  of  the  commissioners. 
It  was  contended,  on  the  part  of  John  Graves,  that  the  annuity 
did  not  pass.  His  coimsel  relied  on  the  direction  in  the  wiU 
that  the  annuity  should  be  from  time  to  time  paid  into  the 
proper  hands  of  John  Graves,  and  that  his  receipt  only  should 
be  a  sufficient  discharge  for  the  same. 

The  vice-chancellor  (Sir  John  Leach)  said:  ''The  testator 
might,  if  he  had  thought  fit,  have  made  the  annuity  determin- 
able by  the  bankruptcy  of  his  son;  but  the  policy  of  the  law 
does  not  permit  property  to  be  so  limited  that  it  shall  continue 
in  the  enjoyment  of  the  bankrupt,  notwithstanding  his  bank- 
ruptcy.'' The  judgment  was  that  the  defendant  was  well  en- 
titled to  the  annuity. 

In  Qreen  v.  Spicer,  1  Buss.  &  M.  396,  the  master  of  the  rolls 
decided  the  same  point  in  favor  of  an  assignee  under  the  insol- 
vent debtor's  act,  although  the  trustee  had  a  discretion  as  to 
the  time  and  manner  of  applying  the  rents  and  profits  of  the 
trust  estate  to  the  support  and  maintenance  of  the  beneficiary 
of  the  trust,  on  the  ground  that  the  whole  beneficial  interest  in 
the  rents  and  profits  had  vested  in  him. 

The  case  of  HaUett  v.  Thompson,  6  Paige,  688,  was  a  suit  in 
behalf  of  the  plaintiff,  who  was  a  judgment  creditor  of  the  de- 
fendant, Thompson.  The  bill  was  filed  after  the  return  of 
execution  unsatisfied,  for  the  recoveiy  of  the  debt  out  of  a 
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legacy  by  the  testatxix  in  the  foUomng  words:  ''1  give  and 
bequeath  unto  my  friend,  Jeremiah  Thompson,  of  the  dty  of 
New  York,  the  sum  of  four  thousand  dollars,  which  sum  I  nsT- 
ertheless  order  my  executors  to  retain  in  their  own  hands,  and 
put  at  interest,  and  pay  the  interest  thereof  yearly  to  the  said 
Jeremiah,  during  his  natural  life;  unless  the  said  Jeremiah  shall 
during  his  life,  by  an  instrument  under  his  hand  and  seal» 
require  the  payment  of  the  said  legacy  to  himself."  In  that 
case  she  ordered  the  legacy  and  interest  to  be  paid  over  to  the 
legatee.  She  then  proceeds  to  direct,  if  the  legacy  should  not 
be  paid  over  to  Thompson  during  his  life,  it  should  be  paid  to 
such  person  or  persons  as  he  should  by  his  last  will  appoint; 
and  in  default  of  such  testamentary  direction  by  him,  it  was  to 
be  paid  to  his  heirs  at  law.  The  testatrix  further  declared  it  to 
be  her  will  that  neither  the  legacy  nor  the  interest  thereon  should 
in  any  case  be  liable  to  Thompson's  creditors  for  any  debt  due 
by  him.  The  complainant  prayed  that  Thompson  might  be 
decreed  to  execute  such  an  instrument  as  was  required  by  the 
will  to  obtain  payment  of  the  legacy  from  the  executors,  and 
that  the  complainant's  judgment  might  be  paid  out  of  the  legacy 
and  the  interest  due  thereon.  The  defendant,  Thompson,  put 
in  a  general  demurrer  to  the  bill  for  the  want  of  equily.  The 
chancellor  said:  **  The  legacy  in  this  case  is  perfectly  under  the 
control  of  Thompson,  the  legatee,  so  that  he  may  obtain  pay- 
ment thereof  whenever  he  pleases.  This  power  to  compel 
payment  is  a  beneficial  interest  in  the  legatee,  which  would 
pass  to  the  assignees  under  the  English  bankrupt  and  insolTent 
debtor's  acts."  After  commenting  upon  some  of  the  provisions 
of  the  New  York  revised  statutes  that  were  thought  to  be  appli- 
cable to  the  case,  and  citing  some  of  the  English  cases,  the 
chancellor  proceeds  to  say:  ''Independent  of  any  statutory 
provisions,  therefore,  I  have  no  doubt  it  would  be  competent 
for  this  court,  and  its  imperative  duty,  to  compel  the  defendant, 
Thompson,  to  execute  this  beneficial  interest  so  as  to  enable 
the  complainant  to  obtain  payment  of  the  legacy,  to  be  applied 
in  satisfaction  of  the  judgment  as  far  as  it  would  go." 

''As  a  general  rule,"  he  further  observes,  "  it  is  contrary  to 
sound  public  policy  to  permit  a  person  to  have  the  absolute  and 
uncontrolled  ownership  of  property  for  his  own  purposes,  and 
to  be  able  at  the  same  time  to  keep  it  from  his  honest  creditors." 
The  demurrer  was  overruled,  and  the  complainant  had  a  decree 
for  the  four  thousand  dollars  in  the  hands  of  the  executors,  to 
be  applied  in  satisfaction  x>t  his  judgment. 
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The  case  last  dted  suggests  a  reference  (which  I  consider  not 
irreleyant)  to  the  course  which  this  court  adopts  for  the  relief  of 
creditors  against  an  insolyent  debtor,  who  has,  under  a  trust,  a 
general  power  of  appointment  to  uses. 

Mr.  Sugden,  in  his  work  on  powers,  page  835,  says:  "  Of 
course  the  beneficial  interest  a  man  takes  under  the  execution  at 
a  power  forms  part  of  his  estate,  and  is,  like  the  rest  of  his 
property,  subject  to  his  debts;  nor,  indeed,  can  an  appointment 
1^  made  so  as  to  protect  the  funds  from  the  debts  of  the  ap- 
pointee." 

''  But  equity  goes  a  step  further,  and  holds  that  where  a  man 
has  a  general  power  of  appointment  over  a  fund,  and  he  actu- 
ally exercises  the  power  by  deed  or  by  will,  the  property  aj)- 
pointed  shall  form  part  of  his  assets,  so  as  to  be  subject  to  the 
demands  of  his  creditors,  in  preference  to  the  claims  of  his  lega- 
tees or  appointees."  He  proceeds  to  say,  that  the  power  must 
be  actually  executed,  as  equity  never  aids  the  non-execution  of  a 
power;  and  to  draw  a  distinction  as  to  the  rights  of  Toluntary 
appointees  to  uses,  and  those  for  yaluable  consideration,  the 
claims  of  creditors  prevailing  against  the  former  and  not  against 
the  latter.  This  principle  of  subjecting  the  appointed  estate  or 
fund  to  the  claims  of  creditors  over  those  of  the  voluntary  ap- 
pointees, proceeds  upon  the  ground  that  a  general  power  ol 
appointment  gives  to  the  appointor  a  beneficial  interest  in  the 
fund,  which  amounts  to  property  in  him;  and  that  ex  csqito  ek 
bono,  his  creditors  have  a  right  to  claim  all  his  estate  if  neces- 
sary, to  be  applied  in  satisfaction  of  their  demands. 

I  will  now  turn  my  attention  more  particularly  to  the  case  be* 
fore  the  court.  John  Bishop,  by  his  deed  dated  February  3, 
1846,  for  love  and  affection  and  a  nominal  pecuniary  considera- 
tion, conveyed  to  Burrell  T.  Bishop,  his  heirs,  executors,  and 
administrators,  two  negroes  therein  particularly  described,  in 
trust,  to  pay  over  to  John  G.  Bishop,  yearly  and  from  year  to 
year,  or  as  much  oftener  as  necessary  or  convenient,  the  net 
profits  and  hire  of  the  negroes,  for  the  better  support  and  main- 
tenance of  the  said  John  G.  Bishop.  The  deed  then  gives  to 
the  trustee,  under  certain  circumstances,  amounting  almost  tc« 
an  absolute  discretion,  the  power  to  sell  the  negroes;  and  pro- 
vides, in  case  the  negroes  should  be  sold,  that  the  trustee  shaU 
pay  to  John  G.  Bishop  the  interest  that  should  accrue  on  the 
fund  arising  from  the  sale.  The  trust  further  declares,  that  at 
the  death  of  the  said  John  G.  Bishop,  the  trustee  ''  shall  divide 
one  half  of  the  price  of  the  negroes  to  the  issue,  the  children 
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then  alive,  of  the  said  John  G.  Bishop;  the  other  half"  to  the 
trustee  and  others,  the  donor's  children.  It  was  further  de- 
clared, that  if  John  G.  Bishop  should  leave  no  lawful  issue  of 
his  body  begotten  alive  at  the  time  of  his  death,  the  share  given 
to  his  children  should  be  equally  divided  among  Burrell  T. 
Bishop  and  others,  the  donor's  children.  There  was  a  further 
trust  declared  in  the  deed,  by  which  the  donor  was  to  be  per- 
mitted, if  absolutely  necessary  for  his  support,  to  keep  and  use 
the  negroes,  or  the  value  of  them,  ''  without  any  charge  for  such 
use,  during  his  natural  life;  and  at  his  death  to  be  held,  enjoyed, 
and  disposed  as  before  directed." 

It  is  not  shown  or  pretended,  that  the  use  of  the  negroes,  or 
fund  arising  from  their  sale,  is  absolutely  necessary  or  indeed 
necessaiy  in  any  sense  for  the  support  of  John  Bishop,  the  donor. 
John  G.  Bishop  is  alive,  but  not  a  resident  of  the  state.  The 
remaindermen  have  no  present  right  of  enjoyment.  The  com- 
plainant has  obtained  a  judgment  against  John  G.  Bishop,  upon 
which  a  fi,  /a.  has  issued,  and  it  has  been  returned  nidla  bona. 
It  has  been  proved  that  the  defendant  has  no  other  property  in 
the  state  upon  which  satisfaction  can  be  made  of  the  execution^ 
And  the  complainant,  by  petition  setting  forth  these  facts,  prayft 
that  the  income  which  John  G.  Bishop  has  for  life  in  the  afore- 
said trust  estate  may,  by  a  decree  of  this  court,  be  made  subject 
to  the  satisfaction  of  his  judgment. 

After  the  review  which  I  have  made  of  the  authorities  whicb 
bear  on  this  subject,  it  would  be  superfluous  to  enter  into  any 
further  argument  for  the  purpose  of  showing  that  there  is  no 
ground  upon  which  the  claim  of  the  creditor  can  in  this  instance 
be  resisted.  Many  of  the  cases  that  have  been  cited  are  much 
stronger  than  this,  in  favor  of  the  beneficiary  of  the  trust.  All 
the  cases  that  bear  an  analogy  to  the  case  before  the  court  go 
ijo  show  that  where  the  beneficiary  has  a  right  to  the  present 
enjoyment,  in  severalty  of  the  benefits  conferred  upon  him  by 
the  trust,  the  creditor  has  an  equity  that  will  not  be  disregarded 
by  the  court,  however  elaborate  may  be  the  attempt  to  deprive 
such  interest  of  the  incidents  of  property,  and  thus  to  exclude 
the  claims  of  creditors.  The  declaration  that  the  provision  in 
the  trust  was  for  the  better  support  and  maintenance  of  John 
G.  Bishop,  if  it  was  intended  to  exclude  the  claims  of  creditors, 
will  be  ineffectual  for  that  purpose.  For  we  have  seen,  thai 
schemes  much  more  skillfully  constructed  for  that  object,  and 
with  the  most  studied  forms  of  language,  have  been  overthrown 
and  creditors  let  in. 
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It  is  the  opinion  of  this  court>  that  the  income  to  which  John 
G.  Bishop  is  entitled^  in  the  trust  estate  created  by  the  deed 
•aforesaid,  is  subject  to  the  claims  of  his  creditors,  and  that  the 
<nrcuit  decree  is  right  in  adjudging  that  the  cemplainanfs  judg- 
ment should  be  paid  out  of  the  same. 

Having  now,  at  greater  length  than  I  had  intended,  dispoBed 
of  the  merits  of  the  cause,  I  will  briefly  advert  to  a  matter  of 
practice.  It  is  the  opinion  of  the  court  that  this  proceeding 
fihould  have  been  in  the  nature  of  a  creditor's  bill;  that  is  to 
«ay,  the  petitioner  should  have  sued  in  behalf  of  himself  and 
rthe  other  creditors  who  would  come  in  and  make  themselYes 
^parties  to  the  cause,  and  offer  to  contribute  to  the  expenses 
hereof.  Wheneyer  this  court  takes  hold  of  an  equity  for  the 
purpose  of  giving  relief  to  a  creditor,  it  will  do  so  in  behalf  of 
^all  the  creditors,  and  will  marshal  the  fund  among  them  accord- 
ing to  their  respective  rights.  It  is  a  wholesome  rule  of  prac- 
tice, and  will  be  insisted  on.  It  prevents  multiplicify  of  suits, 
the  accumulation  of  costs,  and  injustice  among  the  creditors 
^themselves.  It  also  saves  the  debtor's  estate  from  unnecessary 
^charges,  and  its  enforcement  will  be  a  mercy  to  him. 

No  question  as  to  this  point  was  made  at  the  circuit  trial;  but 
it  was  suggested  that  there  were  other  creditors.  These  cred- 
itors, if  any  such  exist,  will  doubtless  be  stirred  up,  after  this 
decision,  to  prosecute  their  claims.  It  would  be  best  to  dispose 
of  them  all  at  once,  and  in  one  proceeding.  This  court  will  do 
now  what  should  have  been  done  on  the  circuit.  It  will  order 
the  petition  to  be  amended  so  as  to  make  it  a  creditor's  petition; 
and  direct  notice  to  be  given  to  creditors,  after  the  usual  form, 
to  appear  and  present  and  prove  their  demands.  And  after  the 
report  on  the  claims  of  creditors  has  come  in,  the  circuit  court 
will  proceed  to  give  judgment  in  their  favor  according  to  their 
Tespeotive  rights. 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  affirmed 
so  far  as  it  adjudges  the  fund  in  question  to  be  subject  to  the 
fiayment  of  the  claims  of  the  creditors  of  John  O.  Bishop;  and 
80  far,  also,  as  it  adjudges  that  the  plaintiff  has  proved  his 
debt. 

It  is  further  ordered  and  decreed,  that  the  plaintiff  amend  his 
petition,  so  as  to  make  it  conform  to  the  character  of  a  cred- 
itor's bill. 

It  is  further  ordered  and  decreed,  that  when  the  petition  shaU 
have  been  so  amended,  the  commissioner  give  notice  to  cred- 
itors, through  the  newspaper  press,  to  appear  before  him  and 
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prove  their  demandSy  on  oath,  on  or  before  the  first  day  of 
June  nextf  and  the  said  commissioner  report  thereon. 

It  is  further  ordered  and  decreed,  that  the  case  be  remanded 
to  the  circuit  court,  for  the  purpose  of  hearing  said  report,  and 
of  adjudging  the  claims  of  creditors  that  may  be  set  forth 
therein,  marshaling  the  fund  among  them  according  to  their 
respectiYe  rights. 

It  is  further  ordered  and  decreed,  that  if  no  other  creditor 
-shall  present  and  proTC  a  claim,  or  if  the  fund  be  sufficient  to 
pay  all  the  claims  that  are  presented  and  proved,  the  circuit 
-court  proceed  to  give  a  final  decree  in  behalf  of  the  petitioner, 
and  such  other  creditors  as  may  have  presented  and  proved 
iheir  demands,  for  the  whole  amount  of  their  respective  claims. 

JoHXSTOHf  DuHsnr,  and  WiBDLiiw,  chancellors,  concurred. 

Decree  modified. 

EqUTTABLB  JXTEBMgn,  WHXK  CbXDITOR'S  Bn.L  18  MaUVTAIVABLI  AOAntST. 

Equitable  Mtate  is  labjoot  to  payment  of  a  creditor's  demands  only  after  the 
iegal  remedies  have  been  pnrsned  to  every  available  extent  without  suooesst 
Thurmond  et  dLv.  i^eese,  46  Am.  Dec.  440;  Biee  v.  BumeU,  42  Id.  886,  and 
notes. 

Eqcitablb  Bsxatb  in  Pxbsonal  Pbofbbtt  is  not  subject  to  ezeoutioii 
at  law:  Biee  v.  BumeU^  42  Am.  Dec  836. 


Fbeeb  V.  Cameron. 

11  mcWBDSOii^  Law,  S28.] 

Omnats  or  Siobb  asb  Liablb  for  Injubt  to  Customkb  Falldto  nrae 
Hatohwat  left  unindosed  in  the  rear  part  of  the  store  through  the  neg- 
ligence of  a  clerk  in  not  informing  him  of  its  existence  upon  inviting  him 
to  that  part  of  the  store  to  examine  goods. 

PLAZ2fTivt*&  Want  or  Ordinabt  GAtrriov  CoKTBOiumo  to  ms  Ivju&t 
by  the  &ult  or  negligence  of  another  which  is  not  wanton -or  intentional 
will  prerent  his  recovery  for  such  injury. 

Caution  and  Prudxnob  IUquibed  or  Onb  SurrsBiNo  Injubt  from  an- 
other's negligence  to  enable  him  to  recover  therefor  vary  with  the  cir- 
cumstances of  each  particular  case. 

Cubtombb  Falling  into  Hatohwat  in  Stobb  n  rot  Ouiltt  or  Nbou- 
OBNCB  barring  his  recovery  therefor,  where  such  hatchway  is  uninclosed 
and  in  a  retired  and  darker  part  of  the  store  to  which  the  customer  goes 
to  examine  goods  by  invitation  of  a  derk  who  gives  him  no  notice  d  the 
danger. 

CouBV  or  Appbalb  oak  not  Adjust  Dahaobs  in  an  action  of  tort 
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Oase  to  recoTer  damages  for  injuij  to  the  plaintiff's  wife  hj 
falling  into  a  hole  or  pit  in  the  defendants'  store.  It  appeared 
that  the  plaintiff's  wife  went,  with  a  lady  friend,  into  the  defend- 
ants' store  to  make  a  certain  purchase.  A  clerk,  who  was  not 
identified,  invited  the  ladies  to  walk  into  the  back  part  of  the 
store,  where  the  goods  in  question  were.  They  followed  the 
clerk  back,  and  in  doing  so  the  plaintiff's  wife,  who  was  the  last 
of  the  three,  fell  into  a  hole  or  pit  which  was  uncovered.  The 
clerk  gave  no  intimation  of  the  existence  of  the  hole.  There 
was  room  enough  to  pasef  beside  the  hole.  It  was  darker  in  that 
part  of  the  store  than  elsewhere,  and  neither  of  the  ladies  saw 
the  hole  before  the  accident.  The  judge  instructed  the  jury 
that  if  the  accident  happened  through  the  negligence  of  the 
defendants'  clerk  acting  within  the  line  of  his  employment,  and 
if  there  was  no  want  of  ordinary  caution  by  the  plaintiff's  wife, 
the  verdict  should  be  for  the  plaintiffs.  Verdict  for  the  plaintiffs 
for  five  hundred  dollars.  The  defendants  appealed  and  moved 
in  the  court  of  appeals  for  a  new  trial  on  the  following  grounds: 
I.  That  the  defendants  were  personally  guilty  of  no  negligence, 
not  being  present,  and  were  not,  under  the  circumstances,  liable 
for  the  clerk's  negligence,  if  any,  especially  as  it  did  not  appear 
who  he  was.  2.  That  the  negligence  of  the  female  plaintiff  con- 
tributed to  the  injury,  the  hole  being  so  obvious  that  with  or- 
dinaiy  care  she  would  have  seen  it.  3.  That  there  was  no 
violation  of  law  in  keeping  a  cistern  or  cellar-way  in  a  retired 
part  of  the  store.    4.  That  the  damages  were  excessive. 

Dukes,  for  the  motion. 

W,  D,  Porter,  contra. 

By  Court,  Withkbs,  J.  The  first  ground  of  appeal  questions 
the  liability  of  defendants,  assuming  that  the  evidence  makes  a 
case  sustainable  against  seme  one. 

In  all  that  occurred  between  Mrs.  Freer  and  her  companion^ 
the  only  witness  in  this  case,  and  the  defendants'  agent  or  clerk, 
the  latter  was  acting  strictly  in  the  line  of  his  employment,  in 
capacity  of  representative  of  his  principals.  If,  therefore,  he 
was  guilty  of  any  negligence  at  all  which  was  actionable,  it  must 
be  upon  all  reason  and  authority,  such  as  involves  the  responsi- 
bility of  the  defendants.  Nor  is  there  any  difficidty  in  the  fur- 
ther objection  advanced  in  the  same  ground,  that  the  person 
and  identity  of  the  clerk  were  not  established.  Whatever 
might  be  his  name,  or  other  characteristic  attending  him,  he 
was  a  person  in  charge  of  the  establishment  of  defendants,  it 
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must  be  presumed  (in  the  absence  of  adyerse  proof),  with  their 
knowledge  and  with  their  procurement.  The  evidenoe  in  this 
behalf  must  be  enough  to  raise  all  the  responsibilities  that  grow 
out  of  the  relation  of  principal  and  agent. 

The  second  ground  of  appeal  advances  the  position  that  the 
conduct  of  Mrs.  Freer  manifested  such  degree  of  carelessness  or 
want  of  circumspection — ^an  absence  of  such  ordinary  caution 
as,  in  contemplation  of  law,  should  cause  her  to  be  reputed  the 
author  of  her  own  misfortune.  We  recognize  the  doctrine,  that 
if  a  party  has  been  guilty  of  fault  or  negligence,  not  wanton  and 
intended  for  mischief,  and  another,  by  his  own  want  of  ordinary 
caution,  shall  suffer  damage  thereby,  the  law  will  not  help  to 
a  recovery,  for  it  will  meet  him  with  its  own  maxim,  Damnum 
absque  injuria.  But  there  can  be  no  sensible  administration 
of  these  propositions  in  practice,  unless  we  take  into  account 
many  circumstances  that  may  vary  each  particular  case.  The 
caution  or  prudence  that  we  might  well  exact  of  one  person, 
suffering  damage  from  a  particular  cause,  would  not  do  justice 
to  another,  complaining  of  a  like  injury,  and  arising  in  the  same 
way.  For  instance,  if  Mrs.  Freer  had  known  that  the  same  in- 
cident had  previously  occurred  to  another,  at  the  same  place;  if 
it  were  proved  that  she  had  a  familiar  knowledge  of  the  prem- 
ises; if  it  were  in  evidence  that  she  obtruded  herself  with  an 
unusual  and  improper  freedom,  instead  of  following  the  lead 
and  invitation  of  the  clerk  (as  the  testimony  is),  and  so  forth — a 
jury  might  find  in  such  circumstances  material  variations  from 
the  features  of  the  case,  as  we  have  it.  Very  substantial  varia- 
tions might  arise  from  the  consideration  of  age,  since  we  could 
not  demand  of  a  child  the  precaution  and  circumspection  of 
mature  years.  There  is  something  in  the  very  fact  that  the 
place  of  disaster  was  a  store,  with  the  usual  invitation  to  evezy 
customer  to  enter,  with  every  attraction  to  look  upwards,  and 
not  downwards.  Now,  who  would  ever  dream  that  in  such  a 
place,  in  any  part  of  it  where  articles  were  exhibited  for  exam- 
ination and  sale,  an  open  pit  was  to  be  found,  such  as  Mrs. 
Freer  encountered?  She  would  have  had  even  more  cause  to 
apprehend  that  an  overhanging  chandelier  might  be  so  care- 
lessly adjusted  as  to  fall  upon  her  in  the  middle  of  the  room. 
We  can  not  discover  in  the  evidence  reported  anything  which 
makes  the  law  cited  for  the  defendants,  and  not  disputed,  avail- 
able for  their  protection.       ^ 

It  is  next  insisted  that  the  defendants  violated  no  law  or  right 
in  another  in  maintaining  a  cistern  in  a  retired  part  of  their 
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store;  and  if  injoiy,  purely  accidental,  reetilted  from  such 
legitimate  ezerdee  of  the  rights  of  property,  there  is  no  ground 
for  redress. 

Let  this  be  admitted.  But  what  is  our  case?  It  is  not  the 
cause  of  action  that  the  defendants  kept  a  dstem  in  one  or 
other  part  of  their  store.  The  complaint  is,  and  the  evidence 
sustains  it,  that  the  entrance  to  the  cellar  (or  cistern,  if  that 
was  the  structure)  was  left  open,  from  the  darknesB  of  the  day, 
and  place  not  readily  disooYerable,  and  that  the  complaining 
pariy  fell  in  and  was  thereby  damnified,  while  visiting  a  por- 
tion of  the  store,  in  conformity  to  the  clerk's  invitation.  Surely 
these  facts  point  to  culpable  carelessness  on  the  part  of  the 
defendants  only.  While  our  law  encourages  the  full  exercise  of 
dominion  over  property  by  the  proprietor,  it  inculcates  in  the 
same  breath  the  injunction,  So  use  your  own  that  you  hurt  not 
another:  Vide  Ledie  v.  Pounds^  4  Taunt.  649;  Coupland  v. 
Hardingham,  8  Camp.  898. 

As  to  the  suggestion  that  there  was  here  pure  accident,  it  is 
enough  to  say  that  this  can  not  be,  where  on  one  side  there 
vtras  &ult  and  negligence  producing  injury. 

In  actions  founded  really  upon  tort  (not  meaning  those  so  in 
form,  but  in  reality,  guasi  ex  corUractu),  we  have  no  tribunal  to 
adjust  the  damages,  upon  proof  of  the  cause  of  action,  escept 
the  jury.  Neither  in  theory  nor  in  practice  is  such  the  appro- 
priate function  of  this  court. 

The  motion  must  therefore  be  refused. 

CNball,  EvAirSy  Wabdl^w,  Fbost,  and  Whixveb,  JJ.,  con- 
curred. 

Motion  refused. 


Ck>NTBIBUTOBT  NsaUOXNCE,  OXNSRAL  PRINCIPLES  OF  IiAW  OV.— SoSTOely 

any  theme  in  the  whole  range  of  legal  scienoe  has  been  more  fraitfol  in  adja- 
dicationa  than  the  nibjeot  of  oontribntory  negligence;  bat  the  mnltiplidiy  of 
dednons  on  this  point  has  not  by  any  means  cleared  it  of  difficulties.  On 
the  contrary,  it  has  in  some  respects  seemed  rather  to  "darken  ooonsel"  by 
the  introduction  of  a  great  variety  of  metaphysical  refinements  and  subtile 
distinctions.  Mr.  Thompson  declares  himself  con  vinoed,  "  after  a  study  of  the 
adjudications  of  both  the  English  and  American  courts,  that  the  whole  subject 
of  contributory  negligence  remains  in  a  state  of  great  confusion  and  uncer- 
tainty:" 2  Thomp.  Neg.  1165.  It  is  not  the  purpose  of  this  note  to  attempt 
any  extended  discussion  of  the  controverted  points  relating  to  the  subject,  but 
simply  to  ascertain  and  point  out  some  of  the  general  principles  concerning  it 
which  seem  to  be  well  estabUshed,  illustrating  them  by  references  to  some  of 
the  more  recent  or  valuable  of  the  great  multitude  of  adjudged  cases. 
Obhkbal  Bulb. — ^The  general  doctrine  that  where  one,  through  his  own 
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aegligence  contribating  thereto,  snffen  an  injury  from  the  negligence  of  an- 
other, not  wanton,  willful,  or  malicious,  neither  the  party  injured,  if  he  sur- 
vivea,  nor  hit  personal  representative,  or  other  party  entitled  to  sue  in  case 
of  his  death,  can  recover  for  such  injury,  is  conclusively  settled:  Shear.  &  Bedf. 
Neg.,seo.25;  Whart.Neg.,seo.300;  2Thomp.Neg.  1149;  BuOerfield  v.  Forrester, 
11  East,  60;  Ti^fv.  Warman^  5  Com.  B.,N.  S.,573;  Witherleyv,  RegerUUCanal 
Co,,  12  Id.  1;  Kennard  v.  Burton,  43  Am.  Dec.  249;  Simpson  v.  Hcmd,  86  Id. 
231;  Birffe  v.  €fardiner,  60  Id.  261;  Carey  v.  Berkshire  R.  B,  Co,,  48  Id.  636, 
note;  Munger  v.  Tonawanda  B.  B.  Co.,  53  Id.  384,  and  cases  cited  in  note; 
BcUlroad  Co,  v.  Jones,  95  U.  S.  439;  Ceniral  B.  B.  etc  Co,  v.  Letcher,  69  Ala. 
106;  8.  C,  44  Am.  Rep.  505;  Oothard  v.  Alabama  etc,  B,  B.  Co,,  12  Bep.  69; 
LiUle  Bock  etc.  B,  Co,  v.  Pankhurst,  36  Ark.  371;  St,  Louis  etc.  B,  B,  Co,  v. 
Freeman,  Id.  41;  Klme  v.  Central  Pacific  B.  B,  Co,,  37  Cal.  400;  McQvMin  v. 
Central  Poq/fe  B,  B,  Co,,  1  West  Coast  Bep.  479  (Cal.);  Colorado  eU.  B,  B. 
Co,  v.  Holmes,  5  Col.  197;  Maeon  etc,  B,  B,  Co,  v.  Winn,  19  Ga.  440;  Chicago 
etc,  B,  B,  Co,  V.  George,  19  IlL  510;  lUinois  etc,  B.  B,  Co.  v.  Hetherington,  83  Id. 
510;  Chicago  etc.  B,  B.  Co.  v.  Johnson,  14  Bep.  457  (HI.);  Pennsylvania  B,  B, 
Co,  V.  Sinclair,  62  Ind.  301;  8.  C,  30  Am.  Bep.  185,  and  note;  S.  C,  7  Bep. 
558;  Salem  v.  OoUer,  76  Ind.  291;  Hoehl  v.  Muscatine,  57  Iowa,  444;  Kentucky 
Central  B,  B,  Co,  v.  Thomas,  11  Bep.  430  (Ky.);  Hill  v.  New  Orleans  etc,  B, 
B,  Co,,  11  La.  Ann.  292;  Herder  v.  New  Orleans  etc,  B,  B,  Co,,  23  Id.  264; 
Murray  v.  Pontehartrain  B,  B,  Co,,  31  Id.  490;  Woods  v.  Jones,  15  Bep.  555 
(La.);  Murphy  v.  Deane^  101  Mass.  455;  8.  C,  3  Am.  Bep.  390;  Walsh  v.  Mis- 
sissippi etc  Trans,  Co,,  52  Mo.  434;  Zimmerman  v.  Hannibal  etc,  B,  B,  Co,, 
71  Id.  476;  State  v.  Manchester  etc  B,  B„  52  N.  H.  528;  Palys  v.  Erie  B,  Co,, 

30  N.  J.  Eq.  604;  Pennsylvania  B,  B,  Co,  v.  Bighter,  42  N.  J.  L.  180;  Brand 
V.  Troy  etc  B.  B.  Co,,  8  Barb.  368;  Morrison  v.  Cornelius,  63  N.  C.  346; 
BaUroad  Co.  v.  AspeU,  23  Pa.  8t.  147;  Pennsylvania  B.  B,  Co,  v.  Goodman, 
62  Id.  329;  Bradley  v.  Andrews,  51  Vt  530;  Bichmond  eU,  B,  B,  Co,  v.  Morris, 

31  Gratt.  200;  Bichm/ond  etc  B,  B,  Co,  v.  Andersm,  Id.  812;  S.  C,  8  Bep.  125; 
JaUsv,  CardincU,  35  Wis.  118.  The  principle  that  the  contributory  negli- 
gence of  a  party  injured  by  another's  negligence  will  defeat  a  recovery  for  the 
^njniy  is  "firmly  imbedded*'  in  the  law:  Bradley  y,  Andrews,  51  Vt.  530. 
days  Black,  C.  J.,  in  BaUroad  Co.  v.  AspeU,  23  Pk.  St.  147:  "  It  has  been  a 
role  of  law  from  time  immemorial,  and  it  is  not  likely  to  be  changed  in  all 
time  to  oome,  that  there  can  be  no  recovery  for  an  injury  caused  by  the  mu- 
tual default  of  both  parties.  When  it  can  be  shown  that  it  would  not  have 
happened  ezoept  for  the  culpable  negligence  of  the  party  injured,  concurring 
with  that  of  the  other  party,  no  action  can  be  maintained:"  Central  B,  B,  etc 
Co.  V.  Letcher,  69  Ala.  106;  S.  C,  44  Am.  Bep.  505. 

Kind  and  Dbqbbs  ov  Nxgugsncs  bt  Party  Injured  Which  will 
DxrxAT  Bboovert. — ^It  does  not  follow  from  the  rule  stated  in  the  preceding 
section  that  any  sort  of  nan^ligence  by  one  injured  by  another's  negligence  or 
misconduct  will  defeat  a  recovery  for  the  injury.  As  will  abundantly  appear 
from  eases  hereafter  cited,  a  party  may  voluntarily  and  unnecessarily  place 
himself  in  a  dangerous  position  without  being  guilty  of  such  contributory 
negligenoe  as  to  defeat  his  right  to  recover  for  an  injury  incurred  in  such  po- 
sition: Jeffrey  v.  K.  A  D,  M.  B,  Co,,  56  Iowa,  546. 

1.  Negligence  must  Contribute  to  Occurrence  qf  Injury, — ^The  terms  of  the 
general  rule  above  stated  clearly  indicate  that  the  negligence  of  a  person  in- 
jured, which  will  defeat  a  recovery  for  the  injury,  must  be  such  negligence 
as  contributes  to  the  injury:  Kenasard  v.  Burton,  43  Am.  Dec.  249.  There 
most  be  a  causal  connection  between  the  negligence  of  the  party  and  his  con* 
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■equent  injury:  Chicago  etc,  R,  B.  Co.  t.  Bedber,  76  HL  25;  ffof^  v.  Forty* 
•eeond  Street  etc  B.  B.  Co.,  14  N.  Y.  Week.  Dig.  28;  ffartfey  v.  New  Torhetc 
B.  B.  Co.,  19  Hun,  556;  Mearh  v.  Hudson  etc.  B.  Co.,  56  How.  Pr.  106;  fTey- 
fiuVe  V.  Wc^fe,  52  Iowa,  533;  that  ia  to  say,  Ida  negligenoe  must  have  contrib- 
uted to  the  happening  of  the  injury,  and  not  merely  to  the  aggrayation  of  it^ 
in  order  to  bar  his  right:  SHU  v.  Broum,  9  Car.  &  P.  601;  QofM  ▼.  1/c- 
Kenna,  86  Pa.  St.  297;  S.  C,  6  Rep.  343  (Pa.);  8tMin»  y.  CeiOral  etc  R.  R. 
Co.,  54  Vt  464;  S.  C,  41  Am.  Rep.  855.  If  the  plaintiff's  negligenoe  con- 
tributed to  increaee  his  loss,  but  not  to  produce  it,  and  this  increase  is  capa- 
ble of  distinct  apportionment,  of  course  he  can  not  recoTer  damages  for  that 
part  of  the  loss,  though  his  right  to  maintain  the  action  is  not  affected: 
Shear.  &  Redf.  Neg.,  sec.  35;  2  Thomp.  Neg.  1162;  HogU  v.  New  York  etc* 

B.  B.  Co.,  16  N.  Y.  Week.  Dig.  9;  StM%M  v.  Ceniral  etc  B.  B.  Co.,  54  Yt. 
464;  S.  C,  41  Am.  Rep.  855;  NcuhtnUe  etc.  R.  R.  Co.  ▼.  Carroll,  6  Heisk. 
347.  To  defeat  the  right  of  action,  it  must  appear  that  but  for  the  n^ligenoe 
of  the  party  injured  operating  as  an  efficient  cause  of  the  injury  in  connection 
with  the  negligence  or  misconduct  of  the  defendant,  the  injury  would  not 
have  happened:  2  Thomp.  Neg.  1151;  Whart.  Neg.,  sec.  324;  Raiiroad  Co, 
V.  Jonea,  95  U.  S.  439;  Colorado  etc  R.  R.  Co.  v.  Holmee,  5  Col.  197;  JTen- 
tuchy  Central  R.  R.  Co.  v.  Thomas,  11  Rep.  430  (Ky.);  Padvcahebc  R.  R,  Co. 
V.  Iloehl,  12  Bush,  41;  Woods  v.  Jonee,  15  Rep.  555  (La.);  Murphy  y.  Deane, 
101  Mass.  455;  S.  C,  3  Am.  Rep.  390;  Richmond  etc.  R.  R.  Co.  ▼.  Morris,  31 
Gratt  200;  Richmond  etc  R.  R.  Co.  v.  Anderson,  Id.  812;  S.  C,  8  Rep.  125; 
Tij{f  y.  Warman,  5  Com.  B.,  N.  S.,  573.  If  the  injury  would  have  happened 
independently  of  the  plaintiff's  negligence,  the  right  of  recovery  is  not  af- 
fected: Pennsylvania  R.  R.  Co,  v.  Righter,  42  N.  J.  L.  180;  Hayes  v.  Forty' 
second  Street  etc.  R,  R.  Co.,  14  N.  Y.  Week.  Dig.  28.  Thus,  though  it  may 
be  negligence  for  one  to  ride  on  the  front  platform  of  a  street-car  when  there 
is  plenty  of  room  inside  the  car,  yet  a  person  injured  while  riding  in  that 
position  by  the  negligence  of  those  in  charge  of  the  car,  the  fact  of  his  being 
in  that  place  not  contributing  to  his  injury,  may  undoubtedly  recover  there- 
for: Id. 

2.  It  must  be  Proximate  Cause  of  Injury, — ^Not  only  must  the  negligenoe  of 
•i  party  injured  by  another's  culpable  negligenoe  contribute  to  the  happening 
>)f  the  injury,  to  defeat  a  recovery  therefor,  but  it  must  contribute  as  a  prox- 
Itmate  cause,  and  not  as  a  remote  cause  or  mere  condition:  2  Thomp.  Neg. 
1151;  Shear.  &  Redf.  Neg.,  sec.  25;  Whart.  Neg.,  sec.  323;  Irwin  v.  Sprigg, 
iO  Am.  Dec.  667;  Kline  v.  Central  Pacyie  R.  R.  Co.,  37  CaL  400;  Fernanda 
V.  Sacramento  etc  R.  Co.,  52  Id.  45;  Meeks  v.  Southern  Pacific  R.  R.  Co.,  56 
Id.  513;  S.  C,  38  Am.  Rep.  67;  Isbell  v.  New  York  etc  R.  R.  Co.,  27  Conn. 
393;  Weymire  v.  Wolfe,  52  Iowa,  533;  Frick  v.  St.  Louis  etc  R.  Co.,  5  Mo. 
App.  435;  MiUer  v.  St.  Louis  etc  R.  Co.,  Id.  471;  Walsh  y.  Mississ^ipi  etc 
Trans.  Co.,  52  Mo.  434;  StaU  v.  Manchester  etc.  R.  R.,  52  N.  H.  528;  Palys  v. 
Frie  R.  Co.,  30  N.  J.  Eq.  604;  Dudley  v.  Camden  etc  Ferry  Co.,  45  N.  J.  L. 
368;  S.  C,  29  Alb.  L.  J.  42;  Harvey  v.  New  York  etc  R.  R.  Co.,  19  Hun, 
556;  Mark  v.  Hudson  etc  B.  Co.,  56  How.  Pr.  108;  OunJter  v.  Wicker,  85  N. 

C.  310;  Kerwhacker  v.  Cleveland  etc  R.  R.  Co.,  3  Ohio  St.  172;  Thirteenth 
etc  R.  Co.  V.  Boardron,  92  Pa.  St.  475;  S.  C,  37  Am.  Rep.  707;  10  Rep. 
166;  Fowler  v.  Baltimore  etc  B.  R.  Co.,  18  W.  Va.  579;  Tt^f  v.  Warmcm,  5 
Com.  B.,  N.  S.,  573.  If  the  negligence  of  both  parties  is  the  prozimate^cause 
of  the  injury,  or  if  the  plaintiff's  negligence  is  the  proximate  cause  and  that 
of  the  defendant  the  remote  cause,  there  can  be  no  recovery:  Irwin  v.  Sprigg, 
46  Am.  Dec.  667;  Trow  v.  Vermont  Central  R.  R.  Co.,  24  Yt.  487;  Richmond 
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etc  R.  R,  Co.  V.  Andenonf  31  Gratt  812;  S.  C,  8  Bep.  125;  Flower  v,  Adam, 
2  Taunt.  314;  Wetherley  t.  Regents  Canal  Co.,  12  Com.  B.,  N.  S.,  1;  AUUm 
Y.  Herring,  1 1  Ex.  822.  Otherwisa,  if  the  defendant's  negligence  is  the  prox- 
imate cause,  and  the  plaintiff's  negligem^e  the  remote  cause,  of  the  injury: 
Pacific  R.  R.  Co.  v.  Bouts,  12  Kan.  328;  WaUh  v.  Mianuippi  etc.  Trans.  Co., 
52  Mo.  434;  Whalen  v.  St.  Louis  etc.  R.  R.  Co.,  60  Id.  323;  StaU  v.  Manches- 
ter etc.  R.  R.y  62  N.  H.  528;  Manly  v.  WUmingion  etc.  R.  R.  Co.,  74  N.  C. 
055;  Kerwhacker  v.  Cleveland  etc  R.  R.  Co.,  3  Ohio  St.  172;  Trow  v.  Vermani 
Central  R.  R.  Co.,  24  Vt.  487.  On  the  one  hand,  if  the  defendant's  negli- 
gence has  put  the  plaintiff's  person  or  property  in  jeopardy,  but  the  plaintiff 
may,  by  the  use  of  ordinary  care,  avoid  injury,  and  fails  to  exercise  such 
care,  his  own  negligence  is  the  proximate  cause  of  the  resulting  injury,  and 
he  can  maintain  no  action,  except  for  a  wanton  or  willful  injury:  Oothard  y. 
Alabama  etc.  R.  R.  Co.,  12  Bep.  69  (Ala.);  Macon  etc  R.  R.  Co.  v.  Wirm,  19 
Ga.  440;  Hoehl  v.  Muscatine,  57  Iowa,  444;  Woods  v.  Jones,  15  Bep.  555 
(La.);  Walsh  v.  Mississippi  etc.  Trans.  Co.,  52  Mo.  434;  BvJtterfidd  v.  Forrester^ 
11  East,  60.  Thus,  where  the  defendant  has  negligently  placed  an  obstruc- 
tion in  the  highway,  and  the  plaintiff,  riding  along  the  highway  with  great 
violence,  and  without  ordinary  care,  casts  himself  upon  it  and  is  injured,  he 
has  no  cause  of  action:  BxttterJieUl  v.  Forrester,  11  East,  60.  So  where  a 
stream  of  water  is  negligently  diverted  to  the  injury  of  the  plaintiff's  prop- 
erty, but  the  plaintiff  by  ordinary  diligence  might,  after  such  diversion,  have 
protected  his  property:  Hoehl  v.  Museaiine,  57  Iowa,  444.  So  where  the 
plaintiff  drives  a  team  of  spirited  horses  upon  a  ferry-boat  not  protected  by 
sufficient  barriers,  and  negligently  leaves  them  unattended,  and  they  become 
frightened  and  ran  off  the  boat  and  are  drowned:  Dudley  v.  Camden  etc 
Ferry  Co.,  45  N.  J.  L.  368;  S.  C,  29  Alb.  L.  J.  42.  On  the  other  hand, 
where  the  plaintiff  has  negligently  exposed  himself  or  bis  property  to  injury 
by  the  defendant,  but  the  defendant,  having  knowledge  of  the  danger,  by  or- 
dinary care  might  have  avoided  doing  the  injury,  and  fails  to  use  such  care, 
his  negligence  is  the  proximate  cause  of  the  plaintiff's  loss,  and  he  is  liable 
therefor:  Whart.  Neg.,  sec.  343:  Shear.  &  Bedf.  Neg.,  sec.  36;  2  Thomp. 
Neg.  1155;  Schierhold  v.  North  Beach  etc  R.  R.  Co.,  40  Gal.  447;  IsbeU  v. 
New  York  etc  R.  R.  Co.,  27  Conn.  393;  Pennsylvania  R.  R.  Co.  v.  Sinclair, 
62  Ind.  301;  S.  C,  30  Am.  Bep.  185;  McKean  v.  Burlington  etc  R.  Co., 
55  Iowa,  192;  Romick  v.  Chicago  etc.  R.  Co.,  17  N.  W.  Bep.  458  (Iowa);  Pa- 
djic  R.  R.  Co.  V.  Houts,  12  Kan.  328;  0*Brien  v.  McOlinchy,  68  Me.  582; 
Pet/pie's  etc.  R.  Co.  v.  Green,  66  Md.  84;  Whalen  v.  St.  Louis  etc.  R.  R.  Co., 
60  Mo.  323;  Isabel  v.  Hannibal  etc  R.  R.  Co.,  Id.  475;  Zimmerman  v.  Has^ 
nibal  etc.  R.  R.  Co.,  71  Id.  476;  Bunting  v.  Central  Pacific  R.  R.  Co.,  16  Nev. 
277;  StaU  v.  Manchester  etc  R.  R.  Co.,  62  N.  H.  528;  Gunter  v.  Wicker,  85 
N.  C.  310;  NashvUle  etc  R.  R.  Co.  v.  Carroll,  6  Heisk.  347;  Trow  v.  Vermont 
Central  R.  R.  Co.,  24  Vt.  487;  Richmond  etc.  R.  R.  Co.  v.  Anderson,  31  Gratt 
812;  S.  C,  31  Am.  Bep.  760;  8  Bep.  125;  Davies  v.  Mann,  10  Mee.  &  W. 
646;  Tt{f  V.  Warman,  5  Com.  B.,  N.  S.,  573;  Radley  v.  London  etc  R.  Co., 
L.  B.,  1  App.  Gas.,  759.  Thus  in  the  leading  case  of  Davies  v.  Mann,  10 
Mee.  &  W.  546,  where  the  plaintiff  hobbled  his  donkey  and  turned  him  loose 
in  the  highway,  and  the  defendant  drove  against  the  animal  and  injured  him, 
when  by  ordinary  care  he  could  have  avoided  doing  so,  he  was  held  liable, 
notwithstanding  the  plaintiff's  negligence  in  thus  exposing  his  property.  So 
also  where  by  the  negligence  of  the  owner  of  cattle  they  are  suffered  to  be 
at  large  and  to  stray  upon  a  railroad  track,  where  they  are  injured  by  a  pass- 
ing train,  when  by  ordinary  care  those  in  charge  of  the  train  might  haw 
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avoided  the  injury  after  disoorering  the  cattle:  Trcw  ▼.  Vermoni  etc,  R,  R, 
Co,f  24  Vt.  487.  See  also  the  note  to  Tonawanda  R,  R,  Go,  v.  Jlittnffer,  49 
Am.  Dec.  271.  So,  generally,  where  either  persons  or  property  are  diaoov- 
ered  trespaadng  upon  a  railway  track,  if  due  care  is  not  need  to  prevent  in- 
jury to  them  by  a  passing  train:  Shear.  &  Bedf.  Neg.,  sec  86;  Whart  Neg., 
sees.  335,  346,  et  seq.  So  where  one  Is  injured  through  his  own  negli- 
gence in  going  upon  a  railroad  track,  and  by  the  subsequent  negligence  of  the 
servants  of  the  railway  company  in  caring  for  him  is  allowed  to  bleed  to 
death:  Northern  Central  R,  Co,  v.  PrUe,  29  Md.  420.  So  where  by  the  neg- 
ligence of  the  plaintiff  his  boat  lodges  against  the  defendants*  bridge,  and 
the  defendants  in  trying  to  remove  it  negligently  cause  it  to  sink:  Afarh  v. 
Hudson  etc,  B.  Co.^  S6  How.  Pr.  108.  So  where  an  employee  negligently 
goes  inside  the  fly-wheel  of  a  mill  to  oil  it,  and  by  the  carelessness  of  the 
owner  the  wheel  is  started,  causing  an  injury:  OutUer  v.  FFtdber,  85  N.  C 
810.  So  where  one  negligently  becomes  intoxicated  by  liquors  furnished  by 
the  defendant,  who  then  carelessly  and  heartlessly  thrusts  him  out  into  the 
street  late  at  night,  whereby  he  perishes  of  cold:  Weyndre  ▼.  Woyi^  62  Iowa, 
683. 

3.  It  rniut  AmomU  to  Want  of  Ordinary  Cone. — ^In  some  saaes  it  is  laid  down 
that  in  order  to  recover  for  an  injury  occasioned  by  negligence,  the  party  in- 
jured must  have  been  entirely  free  from  any  negligence  whatever  contributing 
thereto,  and  it  must  be  wljoUy  due  to  the  defendant's  negligence:  WUds  v. 
Hudson  etc  R.  R.  Co,,  24  N.  Y.  430;  Oriff^en  v.  New  Tark  etc  R,  R.  Co.,  40 
Id.  34;  New  Jersey  Express  Co,  v.  Nichols,  33  N.  J.  L.  434;  BaJUimore  etc,  R. 
R.  Co.  V.  StaU,  11  Rep.  160  (Md.);  Philadelphia  etc.  R.  R.  Co,  v.  Boycr,  97 
Pa.  St  91;  Vanderplank  v.  MUler,  Moo.  &  M.  169.  Or,  as  stated  in  Toledo 
tic,  R.  R,  Co,  V.  Ooddard,  25  Ind.  185,  to  warrant  a  recovery  it  must  be  a 
case  of  "  unmixed  negligence  "  (on  the  part  of  the  defendant).  The  correct 
doctrine  is,  however,  that  to  defeat  a  recovery  there  must  be,  on  the  part  of 
the  person  injured,  a  want  of  ordinary  or  reasonable  care  contributing  to  the 
injury:  BuJUerfield  v.  Forrester,  11  East,  60;  MarrhU  v.  Stanley,  1  Scott  N. 
R.  392;  Kennard  v. Burton,AZ  Am.  Dec.  249;  Hia v.  NewOrleans etc,  R, R.  Co,, 
11  La.  Ann.  292;  Mercier  v.  New  Orleans  etc,  R,  R,  Co,,  23  Id.  264;  Priest  v. 
Nichols,  116  Mass.  401 ;  Runyon  y.  Central  R,  R,  Co,,  25  N.  J.  L.  656;  Oothard 
V.  Alabama  etc,  R,  R,  Co,,  12  Rep.  69  (Ala.);  Chicago  etc  R,  R,  Co,  v.  John- 
son,  14  Id.  457  (HI.);  Richmond  etc  R,  R,  Co.  v.  Morris,  31  Gratt  200;  JalU 
T.  Cardinal,  35  Wis.  118;  Railroad  Co,  v.  Jones,  95  U.  S.  439.  Extraordi- 
nary care  to  prevent  injury  from  another'a  negligence  is  not  required  to  give 
a  right  of  action  for  the  injury,  nor  will  a  want  of  such  care  defeat  the  ac- 
tion: Nashville  eU,  R,  R.  Co,  v.  Carroll,  6  Heisk.  347;  WMrley  v.  Whiteman, 
I  Head,  610.  Although  there  may  have  been  slight  negligence^  that  is  to  say, 
a  want  of  extraordinary  care  on  the  part  of  the  person  injured,  an  action  will 
nevertheless  lie  if  there  was  no  want  of  ordinary  care  contributing  to  the 
injury:  Strong  v.  PtacerviUe  R,  R,  Co,,  14  Rep.  110  (Cal.);  Baitimore  etc  R. 
R.  Co.  V.  FitsBpatrick,  35  Md.  32;  Manly  v.  Wilmington  etc  R.  R.  Co.,  74  N. 
C.  655;  Kerwhacker  v.  Cleveland  etc  R.  R,Co.,  3  Ohio  St.  172;  Whirley  v. 
Whiteman,  I  Head,  610;  Dush  v.  FUzhugh,  2  Lea,  307;  Houston  etc  R,  Co,  v. 
Oorbett,  49  Tex.  573;  Bridge  v.  Cfrand  Junction  R.  Co,,  3  Mee.  &  W.  244; 
Jkanes  v.  Mann,  10  Id.  646.  But  although  slight  negligence  will  not  defeat 
a  recovery,  it  is  held  that  the  slightest  want  of  ordinary  care  contributing 
proximately  to  the  injury  will  do  so:  Cremer  v.  Portland,  36  Wis.  92;  Ham- 
mond V.  Mukwa,  40  Id.  35;  Otis  v.  Janesville,  47  Id.  422.  It  must  be  ad- 
mitted, however,  that  this  distinction  between  slight  negligence  and  slight 
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want  of  ordinary  care  la  exceedingly  minute,  and  in  practice  it  would  be  very 
difficult  to  make  an  average  jury  comprehend  it. 

4.  Rvle  oa  to  "Comparative  Negligence**  in  Some  Juriedietione. — Enough 
has  been  said  already  to  show  that  the  plaintiff's  right  to  recover  for  a  negli* 
gent  injury  by  the  defendant  does  not  at  all  depend,  as  a  general  rule,  upon 
a  comparison  of  the  defendant's  negligence  with  his  own  negligence  contrib- 
uting to  the  injury;  so  that,  although  the  defendant's  negligence  is  gross,  if 
not  wanton  or  willful,  and  his  own  negligence  slight  in  comparison,  but  yet 
amounting  to  a  want  of  ordinary  care,  he  can  not  maintain  his  action:  Marble 
V.  Hon,  124  Mass.  44;  Pennsylvania  B.  R.  Co.  v.  Righter,  42  N.  J.  180;  Potter 
V.  Chicago  etc,  R,  Co.,  21  Wis.  372;  Cunningham  v.  Lynese,  22  Id.  245;  Houe- 
ton  etc.  R,  Co,  v.  Oorbeit,  49  Tex.  573.  Certainly  it  is  not  necessary,  to  de- 
feat a  recovery,  that  the  negligence  of  the  respective  parties  should  be  equal; 
Potter  V.  Warner,  91  Pa.  St.  362;  S.  C,  36  Am.  Bep.  668.  <*The  law  has  no 
scales  to  determine,  in  such  cases,  whose  wrong-doing  weighed  most  in  the 
compound  that  occasioned  the  mischief:"  Railroad  v.  Norton,  24  Pa.  St.  465, 
per  Woodward,  J.  In  several  states,  however,  and  particularly  in  Illinois,  a 
rule  has  been  adopted  to  the  effect  that  although  the  plaintiff  has  been  guilty 
of  contributory  negligence,  yet  if,  ujpon  comparison,  his  negligence  is  found 
to  be  slight  and  that  of  the  defendant  gross  or  wanton,  he  may  never- 
theless recover:  Oalena  etc.  R,  Co,  v.  Jacobe,  20  111.  478;  Kerr  v.  Forgue,  54 
Id.  482;  S.  C,  5  Am.  Bep.  146,  and  note;  lliinoia  eU.  R,  R.  Co.  v.  Baches,  55 
HI.  379;  Hurd  v.  Otier,  72  Id.  393;  Toledo  etc.  R.  R,  Co.  v.  O'Connor,  77  Id. 
391;  Rock/ord  etc.  R.  R.  Co.  v.  Delaney,  82  Id.  198;  S.  C,  25  Am.  Rep.  308; 
lUinoie  He.  R.  R.  Co.  v.  Hetherington,  83  HI.  510;  IndianopoUa  etc  R.  R.  Co. 
V.  Evame,  88  Id.  63;  Wabash  R.  R.  Co.  v.  Henks,  91  Id.  406;  Ohio  etc  R.  Co. 
V.  Porter,  92  Id.  437;  Chicago  etc.  R.  R.  Co.  v.  Johns(m,  14  Rep.  457  (HI.); 
Chicago  etc  R.  R,  Co.  v.  Langley,  2  Brad.  App.  505;  North  Chicago  etc  Mills 
Co.  V.  Monka,  4  Id.  664;  Chicago  etc.  R.  R.  Co.  v.  Lewis,  5  Id.  242;  Ohver  v. 
Cfrag,  9  Id.  329;  Pacific  R.  R.  Co.  v.  Bouts,  12  Kan.  328;  Bequette  v.  Peo- 
ple's Transportation  Co.,  2  Or.  200;  Holstine  v.  Oregon  etc  R.  R.  Co.,  8  Id. 
163.  But  a  mere  preponderance  of  negligence  on  the  defendant's  part  will 
not  warrant  a  recovery  under  this  rule:  Joliet  v.  Seward,  86  HI.  402;  Indian- 
apolis etc  R.  R.  Co.  V.  Evans,  88  Id.  63;  Toledo  etc  R.  R.  Co.  v.  OraMe,  Id. 
441;  Chicago  etc.  R.  R.  Co.  v.  Dhnick,  96  Id.  42;  EarlviUe  v.  Carter,  2  Brad. 
App.  34;  Wabash  R.  Co.  v.  Jones,  5  Id.  607.  Even  though  the  plaintiff  is 
guilty  of  only  slight  negligence,  he  can  not  recover  unless  the  defendant's 
negligence  is  gross  or  the  injury  wanton  or  willful:  Winchester  v.  Case,  Id. 
486.  And  on  the  other  hand,  if  the  plaintiff's  negligence  amounts  to  a  want 
of  ordinary  care,  he  can  not  recover,  though  the  defendant's  negligence  is 
gross,  if  not  wanton  or  willful:  Illinois  etc  R.  R,  Co.  v.  Hetherington,  83  HI. 
510;  EarlviUe  v.  Carter,  6  Brad.  App.  421.  Within  the  meaning  of  this  rule 
of  "comparative  negligence,"  as  interpreted  in  Illinois,  slight  negligence  is 
held  to  be  the  want  of  great  diligence,  and  gross  negligence  the  want  of 
slight  diligence:  Chicago  etc  R.  B.  Co.  v.  Johnson,  14  Rep.  457.  With 
these  limitations  and  qualifications,  the  Illinois  rule  does  not  differ  greatly 
from  that  which  prevails  elsewhere.  The  only  appreciable  distinction  is, 
that  under  this  rule  the  defendant's  negligence  must  be  gross,  to  warrant  a 
recovery,  if  the  plaintiff  is  guilty  of  slight  negligence;  while,  as  we  have  al- 
ready seen,  according  to  the  decisions  elsewhere,  if  the  plaintiff's  negligence 
is  so  slight  as  not  to  amount  to  a  want  of  ordinary  care,  he  may  recover  for 
an  injury  arising  from  the  want  of  such  care  by  the  defendant. 

ft.  To  Constitute  Ordinary  Care,  the  want  of  which  will  amount  to  fatal  con* 
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tribnl3>ry  negfigence,  it  is  said  in  Wheeler  ▼.  Wettport,  30  Wis.  392,  it  miut 
be  that  degree  of  care  which  is  exercised  by  the  great  mass  of  manlund,  or 
by  ordiaarily  pnident  men  in  matters  affecting  their  own  interests.  But  in 
BeipMlds  V.  Burlinffton,  62  Vt.  300,  it  is  said  that  the  plaintiff  must  appear, 
in  case  of  an  injury  from  a  defectiye  highway,  to  have  exercised  ordinary 
care  and  prudence,  meaning  thereby  the  care  and  prudence  of  a  careful  and 
prudent  man,  and  not  merely  the  care  and  prudence  of  a  man  of  ordinary 
care.  But  this  is  contrary  to  the  general  rule  as  to  what  amounts  to  ordi- 
nary care;  Shear.  &  Redf.  Neg.,  sees.  20,  30.  The  degree  of  care  which 
may  be  denominated  ordinary,  so  as  to  preclude  a  charge  of  contributory 
negligence,  necessarily  varies  with  the  circumstances  of  the  case  and  the 
situation  of  the  parties,  and  is  to  be  proportioned  to  the  apparent  risk: 
Aurora  etc,  R,  R,  Co,  v.  Orimea,  13  III.  585;  Baltimore  etc,  R,  R,  Co,  v.  State, 
11  Rep.  160  (Md.);  Johnson  v.  West  Chester  etc,  R,  R,  Co,,  70  Pa.  St.  357; 
Lancaater  v.  Kissinger,  12  Rep.  635  (Pa.);  Strong  v.  PlacerviUe  R.  R.  Co.,  14 
Id.  550  (Cal.);  Stokes  v.  SaUonstall,  13  Pet  181;  Railroad  Co.  v.  PoUard^  22 
WalL  341.  In  a  case  affecting  property,  it  depends  also  to  a  considerable  de- 
gree upon  the  nature  of  the  property:  Ward  v.  MUioaukee  etc.  R,  Col,  29 
Wis.  144.  And  where  a  child  is  the  person  injured,  what  shall  be  deemed 
ordinary  care  or  the  want  of  it  must  depend  very  largely  on  such  child's  age 
and  capacity:  Shear.  &  Redf.  Neg.,  sec.  49;  Robinson  v.  Cone,  54  Am.  Dec. 
67.    But  of  this  more  hereafter. 

KnOWLEDOB    of  OB    RXASOM    TO    APPBBHBND    DaNQKB    IS    ESSENTIAL  tO 

constitute  contributory  negligence  which  will  defeat  a  recovery  for  an  injury 
therefrom,  for  certainly  a  party  is  not  bound  to  guard  against  dangers  which 
be  has  no  grounds,  under  the  circumstances,  to  suspect:  Jeffrey  v.  K,  ds  i>. 
M,  R,  Co,,  56  Iowa,  546;  Laugan  v.  8L  Louis  etc.  R.  Co,,  72  Mo.  392.  Thus 
it  is  not  contributory  negligence  for  a  customer  invited  into  a  store,  as  in  the 
principal  case,  not  to  look  out  for  pitfalls  and  open  hatchways  in  the  floor 
of  which  he  has  received  no  notice,  although  he  might  have  discovered  them 
if  he  had  looked:  Dusk  v.  FUzhugh,  2  Lea,  307.  So  it  is  not  negligence  for 
one  to  walk  along  a  sidewalk,  upon  the  assumption  that  it  is  safe,  although 
upon  inspection  it  might  have  been  discovered  to  be  dangerous:  MeOuire  v. 
S pence,  16  N.  Y.  Week.  Dig.  222.  And  even  though  the  plaintiff's  conduct 
has  been  negligent,  if  the  misfortane  which  in  fact  occurred  was  not  one 
which  he  might  reasonably  have  foreseen  or  apprehended,  his  right  to  recover 
is  not  barred:  Gray  v.  Scott,  66  Pa.  St.  345;  Fowler  v.  Baltimore  etc,  R.  R, 
Co.,  18  W.  Va.  579.  As  where  a  passenger  negligently  riding  on  the  plat- 
form of  a  street-car  is  run  into  by  a  following  car  through  the  negligence  of 
those  in  charge  of  it:  Thirteenth  etc.  R.  Co,  v.  Boudron,  92  Pa.  St.  475;  S.  C, 
37  Am.  Rep.  707;  10  Rep.  156.  Where,  however,  one  knowingly  puts  him- 
self or  his  property  in  danger,  he  must  be  held  to  have  voluntarily  assumed 
all  the  risks  reasonably  to  be  apprehended  from  it:  Goldstein  v.  Chicago  etc 
R.  R.  Co.,  46  Wis.  404;  S.  C,  8  Rep.  253;  Lake  Shore  etc,  R,  Co,  v.  Clemens, 
5  Brad.  App.  77;  Palmer  v.  Bearing,  17  N.  Y.  Week.  Dig.  145;  Smith  v.  St, 
Lawrence  etc,  Co,,  L.  R.,  5  P.  C,  308.  As  where  one  voluntarily  goes  upon 
a  railway  track  at  a  point  which  he  knows  to  be  dangerous,  without  keeping 
watch:  Baltimore  etc,  R,  R.  Co,  v.  Depew,  40  Ohio  St.;  S.  C,  29  Alb.  L. 
J.  137;  Pittsburgh  etc  R,  R,  Co,  y,  CoUins,  87  Pa.  St.  405;  S.  C,  30  Am.  Rep. 
371;  S.  C,  7  Rep.  153.  So  where  one  drives  or  walks  over  a  bridge,  track, 
or  highway  which  he  knows  to  be  defective:  Manftfield  Coed  etc  Co,  v.  Ale- 
Entry,  91  Fa.  St.  185;  S.  C,  36  Am.  Rep.  662;  Mehan  v.  Syracuse  etc  R,  R. 
Co,,  73  N.  Y.  585;  CorleU  v.  Leavenworth,  27  Kan.  672;  Lancaster  v.  iCis- 
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Mnffer,  12  Bep.  635;  JUaeomh  ▼.  Smithen,  6  Brad.  App.  470;  Erie  ▼.  MagiU^ 
H  Week.  Notes  Gas.  409;  or  oakes  nse  of  tackle  or  machinery  which  he  knows 
to  be  defective  and  nnsafe:  GhijfUh$  r.  Oidiow,  8  HurL  &  N.  648;  Miller  ▼. 
Union  Pae.  ^,  Co,,  2  McCrary,  87;  Lake  Shore  etc  R.  Co,  v.  Rtvy,  5 
Brad.  App.  82;  MargwUe  etc.  R.  R,  Co,  r.  Spear,  44  Mich.  169;  S.  C,  38 
Am.  Bep.  242;  or  where  he  goes  into  a  dangerous  position  in  spite  of  warn- 
ings, or  after  having  himself  warned  others:  Lehigh  Vtdlty  Coal  Co,  v,  Jonu, 
4  Bep.  126;  WiUs  v.  Lynn  etc.  R.  R,  Co,,  129  Mass.  351;  CasweU  v.  Worth,  5 
£L  &  BL  840;  or  takes  an  overdoee  of  a  medicine  which  the  druggist  who 
«.>ld  it  to  him  told  him  was  dangerous:  Wo^fahrt  v.  Beckert,  92  N.  T.  490; 
13.  C.|  44  Am.  Bep.  406.  But  where  one  goes  into  a  place  in  spite  of  warn- 
ings against  a  particular  danger,  and  an  injury  happens  through  another's 
ovgHgence  from  an  entirely  different  source,  there  is  no  evidence  of  contribu- 
tc/y  negligence  in  not  heeding  the  warning:  Cray  v.  Scott,  66  Pa.  St.  345. 
And  where  one  is  familiar  with  the  danger  which  he  is  incurring,  but  tempo- 
rarily *orgets  it,  he  is  not  thereby  excused:  Bruker  v.  Covington,  69  Ind.  33; 
8.  a,  US  Am.  Bep.  202;  Baltimore  eU,  R.  R,  Co,  v.  Whitacre,  35  Ohio  St. 
«27. 

But  although  one  who  goes  into  a  position  which  he  knows  to  be  dangerous 
must  b^  dwmed  to  have  assumed  all  risks  reasonably  to  be  apprehended 
tberefroji,  ihe  is  not  necessarily  guilty  of  contributory  negligence,  defeating 
«.  recovery,  because  he  knew  the  danger  from  which  his  injury  happened. 
His  know^ed^e  is  evidence  of  contributory  negligence,  but  not  conclusive. 
The  test  is,  whither  he  is  to  be  deemed  to  have  exercised  ordinary  care  in 
■acting  as  he  did  in  spite  of  his  knowledge.  Prior  knowledge  of  a  defect  or 
-obstruction  in  a  highway,  by  which  one  is  injured,  is  not  negligence  per  m. 
Weed  V.  BaXttOK  S^yi,  76  N.  T.  329.  It  is  evidence  of  negligence;  but  if  the 
plaintiff  acted  aj  an  .)rdinarily  prudent  man  in  attempting  to  pass  the  obstruc- 
tion  or  defect,  he  \k  not  wanting  in  ordinary  care  so  as  to  be  chargeable' 
with  contributory  negligence:  Turner  v.  Buchanan,  82  Ind.  147;  S.  C,  42  Am. 
Bep.  485;  Henry  Co,  T.  Co,  v.  Jackson,  86  Ind.  Ill;  S.  C,  44  Am.  Bep.  274; 
Oeage  City  v.  Brown,  27  Kan.  74;  Mahoney  v.  Metropolitan  R,  R.,  104  Mass. 
13;  Devoire  v.  Bailey,  131  Id.  169;  S.  C,  41  Am.  Bep.  219;  EsUlle  v.  Lake 
Crystal,  10  Bep.  810  (Minn.);  Thomae  v.  Mayor  fttc,  of  New  York,  15  N.  Y. 
Week.  Dig.  378;  Wheeler  v  Weetport,  30  Wis.  392;  see,  however,  Pittsburgh 
^/r.  R,  R,  Co,  V.  Taylor,  17  -R^p.  441.  But  if  he  might  easily  have  avoided 
the  danger,  he  can  not  reccver:  Scha/efler  v.  Sandusky,  33  Ohio  St.  246.  Prior 
knowledge  of  the  dangerous  -  haracter  of  an  animal  in  the  defendant*s  in- 
«losure  does  not  make  it  necaisarily  contributory  negligence  to  try  to  pass 
through  the  inclosure:  Marble  >  .  Ross,  124  Mass.  44. 

Wherb  Plaiktivf  Acts  in  l>bedienck  to  Diiuections  or  assurances  of 
the  defendant  or  his  employeej,  ipon  whom  he  had  a  right  to  rely  in  doing 
the  act  which  is  charged  to  be  contributory  negligence,  and  is  thereby  in- 
jured, his  right  of  recovery  is  not  barred,  if  the  danger  was  not  patent  to 
his  own  observation;  as  where  a  pa6.  enger  on  a  railway  train  jumps  from  it,  or 
passes  from  car  to  car  while  the  train  is  in  motion,  in  obedience  to  a  direction 
of  tho  conductor,  or  the  like:  St,  Ls\  is  etc,  R,  R.  Co.  v.  Cantrell,  37  Ark.  519 
S.  C,  40  Am.  Bep.  105;  LoiusviUe  R,  R,  Co,  v.  Kelley,  18  Cent.  L.  J.  52 
S,  C,  17  Bep.  203  (Ind.);  Fowler  v.  BxUimore  etc,  R,  R.  Co,,  18  W.  Va.  579 
Pool  v.  ChicoLQO  etc  R,  Co,,  53  Wis.  6bJ,    Otherwise  where  one  attempts  to 
cross  a  railway  track,  at  the  suggestion  of  a  flagman,  in  spite  of  the  warning 
of  a  by-stander  that  a  train  is  coming:  Philadelphia  etc,  R,  R,  Co,  v.  Boyer, 
n  Bep.  513. 
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That  Plaintiff  was  Violating  Law  at  the  time  of  an  injury  is  no  de- 
fense to  an  action  therefor,  if  there  was  no  negligence  contributing  to  the 
injury:  Steele  ▼.  Burkhardt,  104  Mass.  59;  S.  C,  6  Am.  Hep.  191,  and  note; 
Baker  v.  Poriland,  68  Me.  199;  S.  C,  4  Am.  Bep.  274;  Davidson  v.  PorUami^ 
8  Rep.  172;  Neanow  v.  UUech,  46  Wis.  581: 

That  Plaintiff  was  Trsspasser  at  the  time  of  his  injury  is  no  defense 
if  he  was  guilty  of  no  negligence  contributing  to  his  injury:  Daly  t.  NoT'- 
%D%ch  etc.  It,  n,  Co.,  26  Conn.  591;  Marble  v.  Row,  124  Mass.  44;  S.  C,  5 
&ep.  596.  His  being  a  trespasser  does  not  deprive  him  of  the  protection  of 
the  law,  and  if  due  care  is  not  used  by  the  defendant  to  avoid  injuring  him 
he  may  recover:  Birge  v.  Gardiner,  50  Am.  Dec.  2G1 ;  Uhell  v.  New  York  etc 
R.  R,  Co,,  27  Conn.  393;  Kerwhaeker  v.  Cleveland  etc.  R.  R,  Co,,  3  Ohio  St. 
172;  WhirUy  v.  Whiteman,  1  Head,  610.  A  drunken  man  lying  on  a  raihoad 
track  is  a  trespasser,  and  is  guilty  of  contributory  negligence  preventing  a 
recovery  for  an  injury  by  a  passing  train,  unless  the  servants  of  the  company, 
after  discovering  him,  are  wanting  in  due  care  to  avoid  injuring  him:  LiUle 
Rock  etc,  R,  Co,  v.  Pankhur$t,  36  Ark.  371;  Herring  v.  Wilmington  etc,  R,  R. 
Co,,  51  Am.  Dec.  395.  But  if  due  care  is  not  used  to  prevent-  injury  to  one 
discovered  lying  on  the  track,  whether  voluntarily  or  otherwise,  the  party  in- 
jured may  recover:  Meeks  v.  Southern  Ptie\/ic  R.  R.  Co,,  56  Cal.  13;  S.  C, 
38  Am.  Rep.  67.  But  iu  Southwestern  R,  R.  v.  Hankerson,  61  Ga.  114,  and 
Houston  etc,  R,  Co,  v.  Sympkins,  54  Tex.  615;  S.  C,  38  Am.  Rep.  632,  it  is 
held  that  there  can  be  no  recovery  for  an  injury  by  a  train  to  a  drunken  man 
lying  on  the  track,  though  the  company's  servants  are  guilty  of  negligence. 
Though  the  plaintiff's  property  is  a  nuisance,  as  where  he  plants  oyster-beds 
in  a  public  river,  it  is  held  that  the  defendant  will  be  liable  for  a  negligent 
injury  thereto  in  passing  over  them  with  boats:  Mayor  qf  Colchester  v. 
Brooke,  7  Q.  B.  339. 

Fact  that  Defendant's  Negligence  is  also  Violation  of  Law  will 
not  warrant  a  recovery  for  an  injury  therefrom  where  the  party  injured 
has  been  guilty  of  contributory  negligence;  as  where  the  defendant  is  violat- 
ing the  *'law  of  the  road"  at  the  time  of  a  collision:  Kennard  v.  Burton,  43 
Am.  Dec.  249;  or  where  a  railroad  train  fails  to  give  the  signals  required  by 
law  at  a  crossing,  and  one  is  injured  while  attempting  to  cross  without  first 
looking  and  listening  for  a  train:  Leduke  v.  St,  Louis  etc,  R.  Co,,  4  Mo.  App. 
485;  Meehi  v.  SoutJiem  Pacific  R,  R,  Co.,  52  Cal.  602;  Curry  v.  Chicago  etc 
R,  Co,,  43  Wis.  665;  Chicago  etc,  R.  R,  Co.  v.  McKean,  40  HI.  218;  or  whero 
a  train  is  running  at  illegal  speed  at  the  time  of  an  injury:  Lake  Shore  etc 
R,  Co.  V.  Berlink,  2  Brad.  App.  427;  Illinois  etc,  R,  R.  Co.  v.  ffetherington, 
83  HI.  510.  But  one  about  to  cross  a  railroad  track  has  a  right  to  presume 
that  a  passing  train  will  not  run  at  an  unlawful  rate  of  speed  until  he  sees 
that  it  is  doing  so:  Baker  v.  Pendergast,  32  Ohio  St.  494;  S.  C,  30  Am.  Rep. 
620;  7  Rep.  728;  CorreU  v.  B.  C,  R.  <fe  M.  R,  R.  Co.,  38  Iowa,  120;  S.  C,  18 
Am.  Rep.  22. 

Error  of  Judgment  in  Trying  to  Escape  Imminent  Danger,  brought 
about  by  the  defendant's  negligence,  does  not  constitute  contributory  negli- 
gence, if  the  act  done  was  one  which  ordinarily  prudent  persons  so  situated 
would  have  been  likely  to  do,  even  though  the  injury  would  not  have  happened 
if  the  act  had  not  been  done:  Stevenson  v.  Chicago  etc.  R,  Co.,  18  Fed.  Rep. 
493;  Buel  v.  New  York  Central  R.  R.  Co.,  31  N.  Y.  314;  Roll  v.  Northern  eU. 
R.  Co.,  15  Hun,  496;  Pennsylvania  R.  R.  Co.  v.  Werner,  8  Rep.  59  (Peun.); 
Ltmcaster  v.  Kissinger,  12  Id.  635;  Siegrist  v.  Amot,  10  Mo.  App.  197:  Chi' 
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eago  etc.  B.  R.  Co.  ▼.  Etcher,  76  111.  25.    The  suddenness  of  the  emergency, 
the  attendant  excitement,  and  all  other  surrounding  circumstances  are  to  he 
•considered:  lAnnthan  v.  Sampson,  126  Mass.  606;  S.  C,  30  Am.  Bep.  692; 
Johnson  v.  West  Chester  etc.  R.  R.  Co.,  70  Pa.  St.  357.    That  persons  so  situ- 
ated do  not  act  with  perfect  coolness  and  self-possession,  nor  take  the  safest 
iM>urse,  does  not  render  them  culpably  negligent:  Oalena  etc.  R,  R.  Co.  v. 
Taricood,  17  HI.  500;  Indianapolis  etc.  R.  R.  Co.  v.  Stout,  53  Ind.  143;  Karr 
T.  Parks,  40  Cal.  188.    Even  though  a  person  so  situated  acts  wildly  and  madly 
If  the  inmiinence  of  the  danger  and  the  desperateness  of  the  situation  justify 
it,  recovery'  for  his  injury  will  not  be  barred;  as  where  one  walking  on  a  high 
^trestle  suddenly  hears  a  train  coming  close  at  htLnd,  and  swings  down  between 
Abe  ties,  but  is  unable  to  recover  himself:  Cook  v.  Central  R.  R.  etc.  Co.,  12  Bep. 
.*)56(AIa.)    This  principle  is  applied  where  one  jumps  from  a  wagon  while 
the  team  is  running  away,  or  from  a  train  to  avoid  an  imminent  collision,  or 
where  a  car  has  been  derailed  and  he  is  injured  when  he  might  have  escaped, 
if  he  had  remained  where  he  was:  Mobile  etc.  R.  R.  Co.  v.  Ashcroft,  48  Ala.  15; 
Georgia  etc.  BanJnng  Co.  v.  Rhodes,  56  Ga.  645;  Turner  v.  Buchanan,  82  Ind. 
U7;  S.  C,  42  Am.  Rep.  485;  Wilstm  v.  Northern  Pacific  R.  R.  Co.,  26  Minn. 
5«78;  S.  C,  37  Am.  Rep.  410;  9  Rep.  146;  Siegrist  v.  Amot,  10  Mo.  App.  197; 
Cuylerv.  Decker,  20  Hun.  173;  Buelv.  New  York  Centred  R.  R.  Co.,  31  N.  Y. 
314;  Twomley  v.  Central  Park  etc.  R.  R.  Co.,  69  Id.  158;  S.  C,  25  Am.  Rep. 
162;  Dyer  v.  Erie  R.  Co.,  71  Id.  228;  Bell  v.  New  York  etc.  R.  R.  Co.,  17  N. 
Y.  Week.  Dig.  79;  Pittsburgh  etc.  R.  R.  Co.  v.  Rohrrnan,  29  Alb,  L.  J.  97; 
•S.  C,  13  Week.  Notes  Gas.  258.     Or^  where  a  passenger  in  such  a  case  rushes 
nut  of  the  car  where  he  would  have  been  safe,  and  goes  upon  the  platform,, 
whore  he  is  hurt:  Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418;  S.  C,  38  Am.. 
Rep.  597.    The  test  is  whether  the  act  was  utterly  unreasonable  and  rash^ 
or  was  one  that  a  reasonably  prudent  man  might  do:    IVUson  v.  Northenk. 
Padfie  R.  R.  Co.,  26  Minn.  278;  S.  C,  37  Am.  Rep.  410;  9  Rep.  146;  Turner- 
V.  Buchanan,  82  Ind.  147;  S.  C,  42  Am.  Rep.  485;  Pittsburgh  etc.  R.  R.  Co.  v. 
Rohrman,  29  Alb.  L.  J.  97;  S.  C,  13  Week.  Notes  Gas.  258.    Hence,  evi^ 
dence  that  other  passengers,  or  train  hands,  did  the  same  is  admissible  on  tha 
question  of  the  prudence  of  the  act;  Twomley  v.  Central  Park  etc.  R.  R.  Co., 
69  N.  Y.  158;  S.  G.,  25  Am.  Rep.  162;  Mobile  etc.  R.  R.  Co.  t.  Ashcrqft,  48 
Ala.  15.     The  same  doctrine  applies  also  where  one  being  on  the  track  when  a 
train  suddenly  appears,  in  the  excitement  of  the  moment  jumps  the  wrong 
way,  or  the  like:  Indianapolis  etc.  R.   Co.  v.  Carr,  35  Ind.  510;  Schultz  v. 
Chicago  etc.  R.  Co.,  44  Wis.  638;  Coulter  v.  American  etc.  Express  Co.,  56 
K.  Y.  585.    The  law  will  take  account  of  the  excitement  under  which  an  act 
18  done  even  where  the  party  is  not  menaced  with  bodily  hurt,  if  the  circom- 
ktances  are  such  as  naturally  to  produce  excitement  in  a  prudent  person: 
Johnson  v.  West  Chester  etc.  R.  R.  Co.,  70  Pa.  St.  357. 

Where  Act  is  Done  ix  Dischabge  of  Legal  Duty,  to  Save  Life  or 
THE  Like. — A  common  seaman  doing  an  act  manifestly  perilous  in  obedience 
to  orders  is  not  deemed  guilty  of  contributory  negligence  barring  recovery  for 
a  consequent  injury  because  it  is  his  duty  to  obey:  Thompson  v.  Herrman,  47 
Wis.  602;  S.  G.,  32  Am.  Rep.  784.  So  where  an  officer  in  pursuit  of  smug- 
glers goes  upon  a  defective  wharf  without  a  lantern  and  is  injured;  for  his  not 
carrying  a  lantern  under  the  circumstances  is  in  accordance  with  his  duty: 
Low  v.  Orand  Trunk  R.  Co.,  72  Me.  313;  S.  G.,  39  Am.  Rep.  331;  12  Rep. 
397.  So  where  one  rushes  upon  a  railroad  track  to  save  the  life  of  a  child  and 
is  himself  killed,  unless  the  act  was  manifestly  rash:  Eckert  v.  Long  Island 
R.  R.  Co.,  43  N.  Y.  502;  S.  G.,  3  Am.  Rep.  721.    So  where  a  locomotive  en- 
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ginecr  Bticks  to  his  engine  for  the  purpose  of  saving  his  train  in  a  railway 
disaster:  CoUriU  v.  Chicago  etc  i?.  Co.,  47  Wis.  634;  S.  C,  32  Am.  Rep.  796. 
8o  where  one  rushes  to  the  assistance  of  a  person  attacked  by  a  mad  bull  in 
the  street  and  is  himself  gored:  Lmnehan  v.  Sampson^  126  Mass.  506;  S.  C, 
30  Am.  Rep.  692.  Contrary  to  the  doctrine  of  these  cases,  however,  it  was 
held  in  EvantmUe  eU.  R.  R.  Co,  v.  HiaU,  17  Ind.  102,  that  where  a  son  ran 
lapon  a  railway  track  to  save  the  life  of  his  aged  father  who  was  menaced  by 
«u  approaching  ti-ain,  and  was  himself  caught  by  the  train,  he  was  guilty  of 
tsontributory  negligence  barring  a  recovery  for  his  injury.  And  yet  in  other 
cases  one  running  into  danger  even  to  save  his  property  from  destruction  has 
l>een  held  not  contributorily  negligent  so  as  to  bar  a  recovery  for  a  negligent 
injury:  Rtxltr  v.  Starin,  73  N.  Y.  601;  Watmer  v.  Ddawart  etc  R.  B.  Ca, 
80  N.  T.  212;  S.  C,  36  Am.  Rep.  308.  The  law  makes  allowance  for  the  ck- 
xitement  under  which  one  acts  in  such  a  case. 

Ibmntnr  of  Pxbson  Injuked  as  Affecting  Question  of  Contbibutoet 
rNEOUOENOS. — 1.  Capacity  of  Child  for  Negligence,  is  determined,  it  seems, 
'  upon  the  same  principles  as  its  capacity  to  commit  crime:  Rodford  etc.  R.  R, 
'Co,  V.  Delaney,  82  111.  198;  S.  C,  25  Am.  Rep.  308.    Where  the  child  is  maai- 
'fe^tly  so  young  as  to  be  incapable  of  caring  for  its  own  safety,  the  court  will 
"  determine  the  question  as  a  matter  of  law  and  will  hold  that  it  is  not  suijurii 
^  and  can  not  be  guilty  of  contributory  negligence:  2  Thomp.  Nog.  1181;  aa  in 
^ cases  of  children  of  two,  three,  or  four  years  of  age:  Chicago  etc,  R,  R.  Co.  v. 
^}ff>f07y,  58  III  226;  Qaoin  v.  Chicago,  97  Id.  66:  S.  C,  37  Am.  Rep.  99;  Wal- 
ItTM  V.  Chicago  etc,  R,  Co,,  41  Iowa,  71;  Fink  v.  A/tMotiri  Furnace  Co,,  10  Mo. 
App.  61;  Mangam  v.  Brooklyn  R,  R.  Co,,  38  N.  Y.  455;  Ihl  t.  Foriy-decond 
Street  etc.  R.  R.  Co,,  47  Id.  317;  Kay  v.  Pennsylvania  R.  R.  Co.,  65  Pa.  St. 
269;  PenTxtylvania  Co,  v.  James,  81  Id.  194;  Norfolk  etc.  R,  R,  Co,  v.  Ormtby, 
27  Gratt.  455;  Oardner  v.  Grace,  1  Fost.  &  F.  359.    On  the  other  hand  a  minor 
ot  fourteen  will  be  declared  as  matter  of  law  to  be  of  sufficient  discretion  to 
Iluow  and  avoid  danger,  unless  the  evidence  shows  the  contrary:  Nagley.  AU 
'ieghany  etc.  R,  R.  Co,,  88  Pa.  St.  35;  S.  C,  32  Am.  Rep.  413;  8  Rep.  404.    In 
4dl  cases  of  children  between  the  ages  of  entire  irresponsibility  and  full  dis- 
cretion, it  rests  with  the  jury  to  determine  not  only  as  to  the  capacity  for 
contributory  negligence,  but  also  as  to  the  degree  of  care  to  be  required:  Birge 
▼.  Gardner,  50  Am.  Dec  261;  Chicago  etc,  R,  R.  Co,  y.  Becker,  76  IlL  25; 
St,  PoAd  V.  Kirby,  8  Minn.  154;  Evan^ch  v.  Galveston  etc,  R,  Co.,  57  Tox.  126; 
8.  C,  44  Am.  Rep.  586.    And  the  opinion  of  a  teacher  who  has  taught  the 
vchild  is  admissible  evidence  on  this  point:  Lynch  v.  Smith,  104  Mass.  52;  S. 
O.,  6  Am.  Rep.  188. 

2.  Car^  Required  qf  Child  to  Escape  Imputation  qf  Contributory  Negligenes 
where  it  is  of  sufficient  discretion  to  be  deemed  capable  of  any  negligence,  is 
proportioned  to  its  age  and  capacity,  and  although  it  is  ordinary  care,  it  is 
Aot  the  ordinary  care  required  of  an  adnlt:  Railroad  Co.  v.  Gladman,  15  WalL 
401;  Railroad  Co,  v.  SUmt,  17  Id.  657;  Birtje  v.  Gardner,  50  Am.  Dec.  261; 
DeUey  v.  Norufich  etc.  R.  R.  Co,,  26  Conn.  591;  Bronsoti  v.  Soulhbury,  37  Id. 
t99;  Kerr  v.  Forgue,  54  IlL  482;  S.  C,  5  Am.  Rep.  146;  Chicago  etc.  R,  R. 
<7o.  V.  Murray,  71  HI.  601;  Hund  v.  Geier,  72  Id.  393;  Glover  v.  Gray,  9  Brad. 
App.  329;  Burford  v.  Johfiston,  82  Ind.  426;  S.  C,  42  Am.  Rep.  508;  Benton  v. 
Ohicago  etc,  R,  R,  Co.,!!  Rep.  837  (Iowa);  Paducali  etc  R,  R.  Co,  v.  ffoehl, 
12  Busb.  41;  Broum  v.  European  etc.  R,  Co.,  58  Me.  384;  McMdhon  v.  Norths 
«m  etc.  R.  R,  Co.,  39  Md.  438;  Lynch  v.  SnOth,  104  Mass.  52;  S.  C,  6  Am. 
Ctep.  188;  ElHns  t.  BosUm  eU,  R.  R,  Co,,  115  Mass.  190;  Borland  v.  Missouri 
£.  R.  Co.,  36  Mo.  484;  Donoho  v.  Vulcan  Iron  Works,  7  Mo.  App.  447;  Micki- 


Jan.  1851.]  Freer  v.  Cameron.  677 

gan  CefOrcd  S,  JR.  Co.  v.  ffets$eneyer,  13  Rep.  754  (Mich.);  0*lfara  v.  Hud* 
son  JR.  H.  JR.  Co.,  38  N.  Y.  445;  Byrne  v.  New  Tork  etc  R.  R.  Co.,  83  Id.  820; 
DowUng  v.  New  York  etc.  R.  R.  Co.,  15  N.  Y.  Week.  Dig.  471;  Barry  v.  N. 
Y.  etc.  R.  R.  Co.,  17  Id.  33;  Ranch  y.  Lloyd,  31  Pa.  St.  358;  PhOadelphia  etc- 
R.  R.  Co.  V.  Spearen,  47  Id.  300;  Smith  t.  O'Connor,  48  Id.  218;  Penneylvania 
R.  R.  Co.  T.  Letois,  79  Id.  33;  Evansich  v.  Oalvtatan  etc.  R.  Co.,  57  Tex.  126; 
8.  C,  44  Am.  Rep.  586;  Bradley  v.  Andrews,  51  Vt.  530. 

8.  ParefU^s  Negligence  in  Permitting  Child  to  be  at  Large  in  the  streets  or 
upon  a  railroad  track  or  in  other  place  of  danger  when  it  has  not  sufficient 
capacity  to  take  care  of  itself  will  undoubtedly  defeat  the  parent's  right  of 
action  for  a  consequent  injury  which  was  not  wanton  or  willful,  or  oould  have 
been  avoided  by  the  defendant  after  discovering  the  child:  St.  Louis  etc,  R.. 
R.  Co.  V.  Freeman,  36  Ark.  41;  Hund  v.  Oeier,  72  111.  393;  J^ersontfille  etc^ 
n.  R.  Co.  V.  Bowen,  40  Ind.  545;  S.  C,  49  Id.  154;  Albertson  v.  Keokuk  ett^ 
etc  R.  Co.,  48  Iowa,  292;  0las9ey  v.  HestonviUe  etc.  R.  Co.,  67  Pa.  St.  172j 
Pittsburgh  etc.  R.  R.  Co.  v.  Pearson,  72  Id.  169;  Philadelphia  etc.  R.  R.  Co.  v. 
Long,  75  Id.  257;  Pennsylvania  Co.  v.  James,  81  Id.  194;  Smith  y.  Hestonmlh 
etc.  R.  Co.,  92  Id.  450;  S.  C,  37  Am.  Rep.  705.  So  though,  in  the  par- 
ticular instance,  the  parent  had  no  knowledge  that  the  child  was  trsspassing 
on  the  ndlway  track:  CatUey  y.  Pittsburgh  etc  R.  Co.,  95  Pa.  St  398;  S.  C.» 
40  Am.  Rep.  664;  9  Week.  Notes  Cas.  505.  And  contributory  negUgence  off 
the  child  will  also  defeat  the  parent's  right  of  action:  Pennsylvania  R.  R.  Co., 
V.  Lewis,  79  Pa.  St.  33;  Moore  v.  Penntylvania  R.  R.  Co.,  —  Id.  — ;  S.  C.»44 
Am.  Rep.  106. 

The  prevailing  doctrine  is  that  the  negligence  of  a  parent  of  a  child  of 
tender  years,  or  of  one  in  loco  parentis,  contributing  to  an  injury  to  it,  is  im- 
putable to  the  child,  and  will  prevent  a  recovery  by  such  child  or  its  personal 
representative:  Hartfield  v.  Roper,  34  Am.  Dec.  273,  and  note;  Meeks  y. 
Southern  Padjic  R.  R.  Co.,  52  Cal.  602;  ToUdo  etc.  R.  Co.  y.  Grable,  88  IlL 
441;  Pittsburgh  etc.  R.  Co.  v.  Vining's  AdmW,  27  Ind.  513;  Hathaway  v.  TV 
ledo  etc  R.  R.  Co.,  46  Id.  25;  Fitzgerald  v.  St.  Paul  etc.  R.  R.  Co.,  14  Rep^ 
592  (Minn.).  .  Hdly  v.  Boston  Gas  Light  Co.,  8  Gray,  123;  Wright  v.  Maiden 
etc.  R.  R.  Co.,  4  Allen,  283;  Flynn  v.  Hatton,  4  Daly,  552;  S.  C.,'43  How. 
Pr.  333;  Mangam  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.  445.  So  where  the  parent 
is  present  with  the  child  at  the  time  of  the  injury,  and  the  negligence  consists 
in  some  act  or  omission  then  occurring:  Waite  v.  North  Eastern  R.  Co.,  £1.  BL 
ft  El.  719,- 727;  StiOstm  v.  Hannibal  etc.  R.  R.  Co.,  67  Mo.  671;  S.  C,  6  Rep. 
370;  Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302;  or  where  it  consists  in  permitting 
the  child  to  be  at  large  in  the  street  or  upmi  a  railway  track  or  other  danger- 
ous place  unattended:  Hartfield  v.  Roper,  34  Am.  Dec.  273;.  CAicogro  v.  Starr ^ 
42  111.  174;  Toledo  etc.  R.  Co.  v.  Orahle,  88  Id.  441;  LafayttU  etc.  R.  R.  Co. 
v.  Huffman,  28  Ind.  287;  Brown  v.  European  etc.  R.  Co.,  58  Me.  388;  Mc- 
Mahon  V.  Northern  etc.  R.  Co.,  39  Md.  438;  Callahan  y.  Bean,  9  Allen,  401; 
Lynch  v.  Smith,  104  Mass.  52;  Fitzgerald  v.  St.  Paul  etc.  R.  Co.,  29  Minn. 
836;  S.  a,  43  Am.  Rep.  212;  Ihl  v.  Forty-second  Street  etc.  R.  R.  Co.,  47  K. 
Y.  317;  S.  C,  7  Am.  Rep.  450;  SmUh  v.  HestonvUle  etc  R.  Co.,  9  Rep.  454; 
Ewen  v.  Chicago  etc.  R.  R.  Co.,  38  Wis.  613.  So  the  contributory  negligence 
of  one  in  whose  custody  such  child  is  put  by  its  parent  will  bar  an  action  by 
the  child  or  its  representative  for  an  injury  to  it:  Toledo  etc  R.  Co.  y.  Jft7- 
ler,  76  m.  278;  Ohio  etc.  R.  Co.  v.  Stratton,  78  Id.  88;  Chicago  etc  R.  Co.  v. 
Schumilowsky,  8  Brad.  App.  613.  On  the  other  hand,  the  imputability  of  a 
parent's  negligence  to  prevent  an  action  by  an  injured  child  in  such  cases  is 
very  strenuously  denied  in  Belle/ontaine  etc.  R.  R.  Co.  v.  Snyder ^  18  Ohio  St^ 
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809;  S.  C,  24  Id.  670;  C.  C.  C.  A  L  /?.  R,  Co.  ▼.  MofMon,  6  Rep.  470  (Ohio); 
Kay  V.  Pennirylvania  R.  R.  Co.,  65  Pa.  St.  269;  S.  C,  3  Am.  Bep.  628;  Nor- 
folk etc.  R.  R.  Co.  y.  Ormsby,  27  Gratt.  455;  Daley  t.  Norwich  etc  R.  R.  Co., 
26  Conn.  591. 

CONTRIBUTOBT  NeOUOENGB  DxFEATINO  RAILWAY  PaSSENGSR'B  BiOHT  TO 

Rkcovek  K)B  Injurt:  See  the  note  to  IngaUa  v.  BilU,  43  Am.  Dec  364. 

CONTRIBITTORY  NkOLIOENCK  OF  OWKSB  OF  CaTTLE  EllLLED  BT  RaILWAT 

Train:  See  the  note  to  TonaioaTida  R.  R.  Co,  v.  Hunger ,  49  Am^  Dec.  271. 
See  also  Munger  v.  Toriawanda  R.  R,  Co.,  53  Id.  384,  and  note,  and  Jkmn^ 
v.S.  C.  R.  R.  Co.,  post. 

CONTBIBUTORT  NeGLTOENCB  OF  DECEASED   DEFEATING  ACTION  FOB  GaUS* 

I  NO  Death:  See  the  note  to  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  636. 

Contributory  Neolioencb  Defeatino  Action  fob  Causing  Fibx  et 
Spabk  fbom  Locomotive:  See  the  note  to  Burroughe  v.  Boueatanic  R.  R. 
Co.,  38  Am.  Dec.  74. 

Contbibutoby  Negligence  in  Case  of  Collision  of  Vessels:  See  the 
note  to  Broadwell  v.  Stvigert,  45  Am.  Dec.  51. 

Negligence  of  Assubed,  Contbibuting  to  Loss  by  Peril  wzxedn 
Policy:  See  OcUes  y.  Madison  etc  Ins.  Co.,  ante,  360,  and  note.  See  also 
Cvdtoorth  y.  South  Carolina  Ins.  Co.,  post,  692,  and  note  1. 


Danneb  v.  South  Carolina  R.  R  Go. 

[i  BxCHApi>80N'8  Law,  829.] 

Bailboad  Company  is  not  Liable  fob  Willful  Killing  of  Cattli 

its  track,  hy  the  engineer  running  his  engine  over  them. 
Nbgugenoe  of  Enginbeb  in  Running  oveb  Cattle  must  Appbab  to 

render  a  railroad  company  Uahle  therefor. 
Pbima  Facie  Pboof  of  Negligent  Killing  of  Cattle  by  Tbain,  on  an 

nnincloeed  railroad  track  crossing  the  land  of  the  owner  of  the  cattle,  is 

made  by  proving  the  fact  of  the  killing,  and  the  company  claiming  it  to 

haye  been  accidental  must  show  it. 
Killing  of  Cattle  by  Railboad  Tbain  must  be  Shown  Unayoidablb, 

and  without  the  least  fault  on  the  part  of  the  company  and  its  seryants, 

in  order  to  escape  liability  on  the  ground  that  it  was  acoidentaL 
Negligence  can  not  be  Defined  by  Rules  of  Evidence,  but  must  be 

inferred  from  all  the  circumstances. 
Omission  to  Produce  Material  Testimony  within  One's  Power  raises 

a  presumption  that  it  would  be  adyerse. 
Repeated  Killing  of  Plaintiff's  Cattle  by  Railroad  Tbainb  under 

the  same  circumstances  creates  a  presumption  of  negligence. 

Case  for  negligence  for  the  killing  of  seven  bead  of  cattle  of 
the  plaintiff  at  different  times  between  November,  1849,  and  Oc- 
tober, 1850.  The  case  was  submitted  for  the  opinion  of  the 
court  below,  as  to  whether  the  plaintiff  should  be  nonsuited,  or 
should  have  a  verdict  upon  certain  evidence.     The  plaintiff's 
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case  showed  that  the  cattle  were  killed  on  his  land  by  the  de- 
fendants' trains;  that  the  road  was  unindosed,  and  was  straight 
for  a  long  distance;  that  trains  usually  ran  on  that  part  of  the 
road  at  twenty-five  miles  an  hour.  The  appraisement  of  the 
value  of  the  cattle  was  also  shown.  It  appeared  that  a  rule  of 
the  company  made  engineers  liable  for  cattle  destroyed.  There 
was  no  evidence  on  either  side  as  to  the  circumstances  of  the 
killing  of  the  cattle.  The  defendants  merely  introduced  certain 
affidavits  of  employees  to  show  the  difficulty  of  stopping  a  train 
so  as  to  prevent  injury  to  cattle  on  the  track,  and  the  affiants 
expressed  an  opinion  that  such  an  accident  should  ''never  be 
attributed  to  negligence."  The  court  held,  in  substance,  that 
upon  proof  of  the  killing  of  the  cattle  by  the  defendants'  trains, 
without  more,  the  presumption  was  that  it  was  due  to  negli- 
gence, and  that,  to  repel  this  presumption,  the  defendants  must 
«how  that  it  was  accidental.  Verdict  for  the  plaintiff.  Appeal 
by  the  defendants,  and  motion  in  this  court  for  a  new  trial  on 
the  ground  of  error  in  the  opinion  expressed  by  the  court  below. 

Hayne,  aUamey  general^  for  the  motion. 

,  contra. 

By  Court,  Fbost,  J.  The  report  presents  the  facts  of  a  case 
made  and  submitted  in  the  circuit  court.  On  it  the  opinion  of 
the  court  was  taken,  whether  the  evidence  was  sufficient  to 
maintain  the  action,  and  support  a  verdict  for  the  plaintiff.  If, 
in  the  judgment  of  the  court,  it  was  not  sufficient,  a  nonsuit 
«hould  be  entered;  otherwise  a  verdict  should  be  taken  for  the 
plaintiff. 

One  of  the  points  presented  by  the  grounds  of  appeal  is, 
whether  when  it  was  proved  that  the  cattle  of  the  plaintiff, 
pasturing  on  his  own  land,  were  killed  by  the  passenger  train 
of  the  company  in  its  progress  along  the  track  of  the  road, 
and  the  particular  circumstances  of  the  destruction  were  not 
•disclosed,  the  jury  might  infer  negligence  from  these  facts. 

The  damage  to  the  plaintiff  resulted  from  the  killing  of  his  cattle 
by  immediate  force.  If  trespass  were  brought  against  the  en- 
gineer, on  the  evidence  submitted  in  this  case,  the  plaintiff  would 
be  entitled  to  a  verdict  for  his  damages,  unless  the  defendant 
showed  matter  in  excuse  or  justification.  If  trespass  were 
brought  against  a  drayman,  for  driving  against  and  kilHng  the 
plaintiff's  horse,  on  proof  that  the  defendant  did  kill  the  plaint- 
iff's horse,  as  alleged,  without  any  further  evidence  of  the 
circumstances  or  manner  of  the  killing,  that  would  be  sufficient 
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for  the  recoTezy  of  damages.  The  onus  would  be  thrown  on 
the  defendant  to  discharge  himself  of  liability.  It  would  be  no 
defense  that  the  defendant  was  shown  to  have  been  in  the 
pursuit  of  a  lawful  employment,  and  was  lawfully  driving  his 
dray  in  a  public  street,  and  that  the  act  was  not  willful:  Leame 
y.  Bray,  3  East,  693.  Every  act  must  be  either  willful  or 
negligent  or  accidental.  Id  trespass  the  plaintiff  may  recover, 
if  the  injurious  act  is  either  willful  or  negligent.  The  defend* 
ant  is  excused  if  it  is  wholly  accidental.  Proof  of  the  act,  and 
of  the  injury  resulting  from  it,  is  prima  facie  evidence  that  the 
act  was  done  willfully  or  negligently.  If  the  defendant  alleges 
in  his  defense  that  the  injuiy  was  accidental,  he  must  prove  it. 

But  this  is  an  action  on  the  case  against  the  company,  to 
recover  damages  caused  by  the  negligence  of  their  engineer. 
If  the  engineer  drove  over  the  cattle  willfully,  the  company  ia 
not  liable.  To  maintain  his  action,  the  plaintiff  must  therefore 
show  that  the  cattle  were  killed  by  the  negligence  of  the 
engineer.  Both  plaintiff  and  defendant  admit  that  the  case 
does  not  show  willful  injuiy.  The  only  inquiry  for  the  jury 
was,  Did  the  injury  result  from  negligence  or  accident?  H 
not  accidental,  it  must  have  been  negligent. 

In  an  action  of  trespass  against  the  engineer,  the  facts  stated 
would  be  prima  facie  evidence  that  the  injury  was  willful  or 
negligent.  No  inference  or  presumption  of  law  would  arise 
that  the  injuiy  was  accidental,  which  the  plaintiff  would  be 
required  to  rebut  by  evidence  of  the  particular  circumstances  of 
the  injuiy.  In  an  action  on  the  case,  the  same  facts  must 
equally  show  a  prima  facie  case  of  negligence,  to  the  exclusion 
of  any  inference  or  presumption  of  law  that  it  was  accidental; 
unless,  indeed,  the  same  facts  can  admit  of  inconsistent  infer- 
ences or  presumptions  of  law,  when  produced  in  evidence  in 
different  forms  of  action.  Then  the  facts  stated,  which  show 
damage  from  immediate  force,  are,  prima  facie,  sufficient  to 
maintain  the  plaintiff's  action;  and  if  the  defendant  rests  hia 
defense  on  the  ground  that  the  injury  was  accidental,  he  must 
show  it  by  evidence  of  the  circumstances  and  manner  of  the 
injury. 

To  maintain  the  defense  that  a  forcible  injury  is  accidental,  it 
is  not  enough  to  show  that  it  was  not  intentional,  but  must  appear 
to  have  occurred  unavoidably,  and  without  the  least  fault  imput- 
able to  the  person  who  does  the  injury.  Jennings  v.  Fwndebargy 
4  McCord,  161,  was  an  action  of  trespass  for  shooting  the 
plaintiff's  slave.     The  case  was  proved  by  the  admission  of  the 
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defendant;  lie  said  that  he  had  surprised  the  slave  in  a  camp  of 
runaways,  and  had  fbred  his  gun  over  their  heads,  so  as  not  to 
take  effect  on  them,  and  that  the  plaintiff's  slave  was  killed  bj 
a  random  shot,  which  had  been  turned  out  of  its  direction.  It 
was  held  that  it  was  not  sufficient  to  excuse  the  defendant,  that 
tlie  act  was  unintentional;  that  the  pursuit  of  the  runaway 
slaves  was  lawful  and  laudable,  and  the  firing  of  the  gun,  merely 
to  intimidate  them,  was  innocent;  but  the  defendant  should 
have  reflected  how  easily  a  ball  may  be  glanced  from  its  direc- 
tion, and  that  the  trespass  could  not  be  excused  as  accidental, 
because  the  killing  of  the  slave  was  not  wholly  without  fault. 

If  the  defendant  pleads,  specially,  that  the  injury  was  the 
restilt  of  accident,  he  must  set  out  the  case,  with  all  its  circum- 
stances, so  that  it  shall  appear  to  the  court  that  the  injury  was  in- 
ovitable,  and  that  the  defendant  had  committed  no  negligence 
to  give  occasion  to  the  hurt;  for  no  man  shall  be  excused  of  a 
trespass,  except  it  may  be  judged  utterly  without  his  fault: 
Weaver  v.  Ward,  Hob.  134. 

Negligence  can  not  be  defined  by  any  rules  of  evidence;  it 
must  be  inferred  from  all  the  facts  of  the  case.  It  may  some- 
times be  doubtful  whether  an  injurious  act  was  negligent  or 
accidental.  In  such  cases  the  jury  only  can  decide,  bearing  in 
mind  that  it  is  not  incumbent  on  the  plaintiff  to  negative  acci- 
dent, but  on  the  defendant  to  prove  it. 

In  an  action  of  assumpsit  by  a  passenger,  against  the  proprie- 
tor of  a  coach,  for  negligence,  whereby  the  plaintiff  was  thrown 
off  the  coach  and  injured,  it  was  held  that  the  plaintiff  made  a 
prima  facie  case  of  negligence  when  he  proved  the  accident 
and  the  damage  he  suffered.  It  might  be  impossible  to  give  any 
other  evidence  of  negligence.  The  defendant  has  the  means  to 
repel  this  presumption,  if  it  be  unfounded,  and  it  is  incumbent 
on  him  to  make  out  that  the  damage  resulted  from  accident: 
Christie  v.  Origgs,  2  Camp.  79.  In  Piggot  v.  The  Eastern  Coun- 
ties Bailway  Co.,  54  Eng.  Com.  L.  228,  it  was  adjudged  that 
the  fact  that  the  premises  were  fired  by  sparks  from  a  passing 
engine  is  prima  fade  evidence  of  negligence  on  the  part  of  the 
company,  rendering  it  incumbent  on  them  to  show  that  some 
precautions  had  been  adopted  by  them,  reasonably  sufficient  to 
prevent  such  accident.  Aldridge  v.  The  Great  Western  Bailway 
Co.,  42  Id.  278,  was  a  case  stated  under  the  statute  of  3  &  4 
Wm.  lY.  The  facts  submitted  were,  that  a  stack  of  beans  in 
the  plaintiff's  field,  near  the  track  of  the  road,  was  fired  and 
destroyed  by  sparks  from  an  engine,  in  its  passage  along  the 
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road  and  past  the  plaintiff's  field.  The  engine  was  such  as 
were  ordinarily  used  on  railroads;  and,  at  the  time  the  injury 
was  done,  was  used  in  the  ordinary  manner  and  for  the  purposes 
authorized  by  the  act  of  parliament  incorporating  the  company. 
It  was  adjudged  by  the  whole  court  that  the  plaintiff  could  not 
be  nonsuited,  but  that  the  case  was  proper  for  the  decision  of  a 
jury.  It  was  admitted  that  the  plaintiff  should  show  some 
carelessness,  or  lay  facts  before  the  jury  from  which  negligence 
might  be  inferred;  but  it  was  the  opinion  of  the  court  that, 
from  the  facts  stated,  the  jury  might  infer  negligence.  In 
Ellis  V.  The  PortsmoxUh  db  Roanoke  JR.  R,  Co,,  2  Ired.  L.  140, 
proof  that  the  plaintiff's  fence  was  destroyed  by  sparks  from 
the  company's  engine  was  held  sufficient  to  go  to  the  jury,  and 
from  the  fact  of  damage  to  the  plaintiff  by  the  sparks,  negli- 
gence might  be  inferred. 

It  must  be  assumed,  by  the  terms  of  the  case  submitted,  that 
the  verdict  was  rendered  by  the  jury,  after  consideration  of  the 
evidence.  Is  there  sufficient  ground  to  set  it  aside  ?  That  the 
company  did  not  produce  witnesses  to  show  how  the  damage 
occurred,  nor  explain  why  they  omitted  to  do  so,  tends  to  in- 
duce the  belief  that  they  could  make  no  defense.  They  had  the 
witnesses  under  their  control.  The  plaintiff  may  not  have  been 
present  when  his  cattle  were  killed,  and  may  not  be  able  to  dis- 
cover who  were  the  persons  employed  on  the  train  when  the 
damage  was  done.  When  a  party  is  charged  with  an  act  or 
declaration,  which  may  subject  him  to  an  action,  and  does  not 
deny  it,  his  silence  is  construed  into  an  admission.  The  same 
construction  may  be  put  on  a  party's  omission  to  offer  testimony 
in  his  defense,  when  it  is  in  his  power  to  produce  the  witnesses 
who  might  exculpate  him. 

The  frequent  repetition  of  injury,  under  similar  circum- 
stances, creates  a  presumption  of  negligence.  In  less  than  a 
twelvemonth,  seven  head  of  the  plaintiff's  cattle  were  succes- 
sively destroyed.  The  rule  of  the  company,  charging  the  engi- 
neer with  the  value  of  cattle  destroyed,  is  an  admission,  by  the 
company  and  its  engineers,  that  in  many  cases  at  least  the 
destruction  may  be  avoided  by  care. ' 

It  would  give  dangerous  license  and  indemnity  to  the  destruc- 
tion of  cattle,  if  the  company  and  its  engineers  were  protected 
by  a  presumption  of  law  that  the  destruction  is  inevitable,  and 
the  onu8  were  thrown  on  the  plaintiff  to  repel  this  presumption 
by  evidence  of  the  particular  manner  and  circumstances  in 
which  the  cattle  were  destroyed.     The  owner  can  seldom  know 
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who  may  be  the  persons  in  charge  of  the  train  when  an  injarj  is 
done,  and  if  he  does  discover  them,  they  can  not  maintain  his 
claim  without  charging  themselves  with  a  liability  to  pay  it. 
The  motion  is  refused. 

O'Neall,  Evans,  Wabolaw,  and  WnrrNEB,  JJ.,  concurred. 

Motion  refused. 


Liability  of  Railroad  Company  fob  Killing  Animals  on  its  Tback: 
See  the  note  to  Tonawanda  B,  R.  Co.  v.  Munger,  49  Am.  Dec.  239;  Mungtr 
V.  Tonawanda  R.  R.  Co.,  53  Id.  384,  and  note.  The  principal  case  is  cited 
on  this  point  in  Stucke  v.  Milwaukee  etc  R.  R.  Co.,  9  Wis.  220.  It  is  cited 
also  in  Route  v.  Railroad  Co,,  7  S.  0.  167,  to  the  point  that  permitting  a  cow 
to  run  at  large  near  a  railroad  track  is  not  contributory  negligence  preventing 
recovery  for  the  killing  of  such  animal  by  a  passing  train.  The  rule  above 
laid  down  that  proof  of  the  fact  of  the  killing  of  an  animal  on  a  railroad  track 
by  an  engine  or  train  makes  a  prima  facie  case  of  negligent  killing,  and  throws 
the  oTtus  on  the  company  to  show  the  contrary,  is  approved  in  Wilson  v.  Wil* 
mington  etc.  R.  R.  Co.,  10  Rich.  52;  Murray  v.  South  Carolina  R.  R.  Co.,  Id. 
227;  Rotoe  v.RaUroad  Co.,  7  S.  C.  167;  Oalpin  v.  Chicago  R.  Co,,  19  Wis. 
609;  and  is  followed,  on  the  principle  of  stare  decisis,  in  Roo/v,  Railroad  Co., 
4  S.  C.  61.  But  in  Wilson  v.  Wilmington  etc.  R,  R.  Co.,  10  Rich.  52,  the  rule 
is  held  not  to  apply  to  the  case  of  a  dog  killed  on  a  railroad  track* 


State  v.  Smabt. 

[4  Bxohabdsoh'b  Law,  866.] 

iNDiorMBNT  Chaboing  Statutoby  Offsnsb  in  Wobds  of  Statuti  i»  raf- 

ficient. 
Indictment  fob  Stealing  Bank  Bili^,  not  Alleging  Them  GBNmNB,  is 

sufficient  where  it  describee  them  as  bilU  of  a  specified  bank  and  of  a 

certain  value. 
Gbnebal  Descbiftion  of  Thing  Stolen  in   Indictment  for  larceny  ii 

sufficient. 
Misspelling  of   "Labcent".  as  "Labcbly"  in  Vebdict  of  "guilty  of 

larcely  only,"  under  an  indictment  for  robbery  and  larceny,  where  it  is 

published  and  recorded  as  *'  guilty  of  larceny  only,"  does  not  vitiate  the 

verdict. 
Stealing  Fobged  Bank  Bill  would  be  no  larceny.    Per  Evans,  J. 
Some   Evidkncb  of  Genuineness  and  Value  of  Stolen  Bank  Bill  is 

essential  to  a  conviction  for  the  stealing,  but  not  such  evidence  as  would 

be  necessary  in  an  action  on  the  instrument. 
Pboof  that  Bills  Stolen  webe  Bills  of  Inoobpobated  Bank,  or  a  de- 
scription of  them  by  the  witnesses,  is  not  necessary  under  an  indictmeni 

for  larceny. 
Weight  of  Evidence  is  fob  Jubt,  as  a  general  rule,  but  on  an  appeal,  the 

fact  that  the  presiding  judge  was  dissatisfied  with  the  verdict  is  entitled 

to  consideration  under  the  South  Carolina  practice. 
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TssTiMOirr  or  WiTNBas  Who  was  Intoxicated  at  Timb  or  OootmRENCB 
to  which  he  testifies,  and  who  shortly  afterwards  had  temporarily  for- 
gotten some  of  the  facts,  is  subject  to  suspicion,  which,  in  the  absence  of 
corroboration,  will  warrant  a  new  trial,  in  a  criminal  caee. 

Indigtuent  for  robbeiy,  stealing  from  the  person,  and  larceny 
of  bank  bills,  tried  at  the  same  time  with  an  indictment  against 
the  same  defendant  for  an  assault  with  intent  to  murder  one 
Hatcher,  upon  whom  the  robbeiy,  etc.,  were,  by  the  other  in- 
dictment, alleged  to  have  been  committed.  The  report  of  the 
presiding  judge  detailed  the  evidence.  Hatcher,  upon  whom 
the  robbery,  larceny,  and  assault  were  charged  to  have  been 
committed,  was  the  only  witness  who  testified  to  any  of  the  facts 
as  to  the  alleged  offenses.  It  appeared  that  he  was  at  least  par- 
tially intoxicated  at  the  time.  Several  witnesses  testified  to  see- 
ing him  shortly  after  the  occurrence,  when  he  was  still  under 
the  influence  of  liquor,  and  was  also  suffering  from  wounds 
received  at  the  time  of  the  alleged  robbery,  and  that  he  did  not 
then  know  who  had  assaulted  him,  and  said  nothing  about  being 
robbed.  Yerdict  of  ''guilty  of  larcely  only,"  indorsed  on  the 
first  indictment,  but  published  and  recorded  as  ''  guiliy  of  lar- 
ceny only."  On  the  second  indictment  the  defendant  was  ac- 
quitted. The  presiding  judge  expressed  himself  as  dissatisfied 
with  the  verdict,  on  the  ground  that  the  testimony  was  insuffi- 
cient to  support  it.  The  prisoner  appealed,  and  moved  an  arrest 
of  judgment  and  for  a  new  trial,  on  grounds  sufficiently  appear- 
ing from  the  opinion. 

Kunhardl,  Yecuion,  and  B.  F,  Porter ,  for  the  appellant 

Hayne^  aUomey  general,  contra. 

By  Court,  Evans,  J.  The  statute,  3  Stat.  470,  under  which 
the  prisoner  was  indicted  is  in  the  following  words:  ''If  any 
person  shall  steal  or  take  by  robbeiy  any  bond,  warrant,  bill,  or 
promissory  note,  for  the  payment  or  securing  the  payment  of 
any  money,  being  the  property  of  any  other  person  or  persons, 
or  of  any  corporation,  notwithstanding  any  of  the  said  particu- 
lars are  termed  in  law  a  chose  in  action,  it  shall  be  deemed  and 
construed  to  be  a  felony,  of  the  same  nature  and  in  the  same  de- 
gree, and  with  or  without  the  benefit  of  clergy,  in  the  same 
manner,  as  it  would  have  been  if  the  offender  had  stolen  or  taken 
by  robbery  any  other  goods  of  the  like  value  with  the  money 
due  on  such  bill,  bond,  warrant,  or  note,  or  secured  thereby 
and  remaining  unsatisfied."  The  indictment  in  this  case  does 
set  out  that  the  several  sums  of  money  due  on  the  notes  were 
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unpaid,  and  it  is  not  subject  to  the  objection  which  was  sustained 
in  ITie  Stale  v.  Thomas,  2  McCord»  627.    But  it  is  contended 
that  this  indictment  is  defectiTe,  because  it  does  not  allego — 
1.  That  the  bank  bills  were  genuine;  2.  That  they  are  the  bills  of 
some  incorporated  bank  or  body  politic;  8.  That  there  should  have 
been  such  a  minute  description  of  the  bills  as  would  have  iden- 
tified and  distinguished  them  from  other  bills  of  the  same  banks. 
In  relation  to  all  these  objections  I  have  these  remarks:  1.  That 
in  charging  an  offense  created  by  statute,  it  is  in  general  suffi- 
cient to  describe  it  in  the  words  of  the  statute,  which  has  been 
done  in  this  case.    2.  That  the  form  used  corresponds  with  the 
most  approved  precedents  in  criminal  pleading.    The  English 
statute  is  very  much  like  ours,  and  in  both  Ghitty  and  Archbold 
no  other  description  of  the  note  or  bill  stolen  is  given  but  "  one 
bill  of  exchange,"  "  one  promissory  note,"  "  two  bank  notes  for 
the  payment  of  money :"  3  Ch.  Grim.  L.  784;  Arch.  Crim.  PI.  180. 
8.  To  charge  that  the  bill  was  of  the  bank  of  Charleston  is,  of 
itself,  a  distinct  allegation  that  the  bill  is  a  genuine  bill,  for  if  it 
were  a  foigery,  it  would  not  be  the  bill  of  that  bank.     4.  That 
the  statute  is  general,  and  embraces  all  promissory  notes,  whether 
of  individuals  or  corporations.     A  corporation  is  a  factitious 
being  created  by  law,  capable  of  owning  property  and  of  making 
contracts  like  an  individual,  to  the  extent  authorized  by  its  char- 
ter; when  the  indictment  charges  that  the  note  stolen  was  the 
note  or  bill  of  the  bank  of  Charleston,  or  of  any  other  bank,  it 
is  as  fully  described  as  if  it  were  alleged  to  be  the  promissory 
note  of  the  president  of  the  bank  by  name.    5.  That  the  law  in 
relation  to  larceny  requires  nothing  more  than  a  general  descrip- 
tion, because  often  the  thing  stolen  is  never  reclaimed  from  the 
thief,  and  a  minute  description  would  be  impossible.     I  think, 
therefore,  there  is  nothing  in  these  objections  to  the  indictment. 
As  to  the  fourth  ground,  the  uncertainly  arising  from  the  mis- 
8x>elling  the  word  "  larceny"  in  the  verdict,  I  shall  say  very  little. 
There  is  no  doubt  as  to  what  the  jury  meant,  and  the  finding 
was  published  and  recorded  as  larceny.     This  my  brethren  all 
believe  is  sufficient.    I  have  some  doubts  about  it  myself. 

The  first  and  third  grounds  for  a  new  trial  are  the  same  as 
those  made  in  arrest  of  judgment.  I  suppose  there  would  be 
no  doubt  that  to  steal  a  forged  bUl  would  be  no  larceny.  It 
woidd  be  of  no  value,  and  it  would  be  the  bill  of  no  bank. 
That  some  evidence  should  be  given  that  the  bill  was  of  value 
and  genuine  is  very  clear,  but  I  have  no  idea  that  the  same  de- 
gree of  evidence  is  required  as  would  be  in  an  action  to  recover 
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the  money  due  on  a  bond  or  note.  This  seemed  to  have  been 
the  opinion  of  the  judge  who  delivered  the  decision  of  the  conrt 
in  State  v.  TUlery^  1  Nott  A;  M.  9.  I  suppose  it  was  then  as  it 
is  now,  the  reasons  are  the  judge's  who  delivers  the  opinion — 
the  decision  is  the  court's.  I  was  the  solicitor  who  prosecuted 
that  case,  and  remember  well  it  was  thought,  at  the  time,  that 
under  that  rule  it  would  be  impossible,  in  most  cases,  to  con- 
vict the  thief,  and  that  it  required  a  degree  of  proof  beyond 
what  had  been  previously  supposed  to  be  necessary.  For  this, 
or  some  other  reason,  the  case  was  never  followed,  and  since  I 
have  been  on  the  bench  I  do  not  remember  to  have  heard  TV,- 
lery's  Case  quoted  as  authority,  except  as  affirming  the  proposi- 
tion that  some  evidence,  satisfactoiy  to  the  jury,  should  be 
given  that  the  notes  were  of  value  and  genuine.  Such  evidence 
was,  I  think,  clearly  given  in  this  case.  The  witness  said  he 
had  been  robbed  of  sixty-five  dollars;  some  of  the  bills  were  of 
the  Union  Bank,  some  of  the  Planters'  and  Mechanics'  Bank, 
etc.  He  spoke  of  them  as  money.  This,  in  the  absence  of  any 
proof  to  the  contrary,  was  sufficient  evidence  that  they  were  the 
notes  of  those  banks,  and  of  the  value  which  they  bore  on  the 
face  of  them.  For  the  reasons  before  given,  no  more  minute 
description  was  necessary  to  be  given  or  proved,  nor  was  it  nec- 
essary to  prove  that  the  bills  were  of  any  incorporated  bank. 
This  last  notion  is  borrowed  from  the  acts  for  punishing  forgery, 
wherein  incorporated  banks  of  this  state,  or  any  of  the.  United 
States,  are  expressly  named. 

I  come  now  to  consider  the  remaining  grounds,  which  allege  a 
deficiency  of  reliable  evidence  to  support  the  verdict  of  guilty. 
The  general  rule  in  this  court  is,  that  where  there  is  evidence 
sufficient,  the  weight  of  it  is  to  be  decided  by  the  jury,  but,  of 
necessity,  there  must  be  exceptions  to  this  general  rule.  An- 
other general  rule  is,  that  where  the  presiding  judge  is  dissatis- 
fied with  the  finding,  that  is  a  circumstance  entitled  to  consid- 
eration in  granting  new  trials.  Now,  in  this  case,  the  prisoner's 
guilt  is  proved  by  the  evidence  of  Hatcher  alone,  who,  at  the 
time  of  the  occurrence,  was  certainly  under  the  influence  of 
liquor,  and,  at  one  time,  seemed  not  to  know  who  had  com- 
mitted the  act.  I  will  not  undertake  to  say,  that  a  man  is  not 
to  be  believed  who  is  partially  intoxicated,  or  who  has  tempo- 
rarily forgotten  a  fact  whilst  in  a  state  of  great  bodily  suffering; 
yet,  where  there  is  no  confirmation,  such  evidence  is  subject  to 
suspicion.  The  witness  may  be  mistaken.  The  maxim  of  the 
law  is,  that  it  is  better  that  many  guilty  should  escape  than  that 
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one  innocent  should  suffer;  and  whilst  we  are  far  from  express- 
ing the  opinion  that  the  prisoner  is  innocent,  we  think  it  con- 
sistent with  the  rules  by  which  this  court  is  governed  in  like 
cases,  that  he  should  have  a  new  trial;  and  it  is  so  ordered. 

O'Neall,  Wabdlaw,  Fbost,  Wcthsbs,  and  Whtthsb,  JJ.,  con- 
curred. 

New  trial  ordered. 


Ikdictmint  fob  Statdtobt  OrFENSXy  FoLLOwiMG  WoBDS  OF  Stat- 
UTX  is  good:  WhUkig  t.  StcUe,  36  Am.  Deo.  499;  SimmoM  v.  StcUe,  40  Id.  131» 
and  notes. 

I>'piCTMSNT  FOB  STEALING  Bank  Notes  €0  tiomtne,  the  number,  denomina- 
tion, and  value  being  stated,  is  good:  iSteUe  v.  WUlianu^  54  Am.  Deo.  184. 
An  indiotment  charging  the  Utroeny  of  "  a  ten-dollar  bill  of  the  currency  of 
the  country,  commonly  called  paper  money,  of  the  value  of  ten  dollars,"  was 
supported  on  the  authority  of  StcUe  v.  Smart,  in  StcUe  v.  Evanst  15  Rich.  31. 
Where  an  indictment  charges  the  stealing  of  county  orders,  stating  the 
amount  and  yalue  of  each,  and  that  they  were  drawn  by  the  auditor  upon 
the  treasurer,  it  is  sufficient:  EngUman  v.  8t<Ue,  52  Am.  Dec.  494.  See 
generally,  as  to  the  description  of  money,  bills,  etc.,  in  an  indictment,  the 
note  to  Lord  v.  StaU,  51  Id.  232. 

Weight  of  Evidence  is  not  Subject  of  Ebbob  or  judicial  direction: 
Brittain  v.  DcyUstown  Bank,  39  Am.  Dec.  110,  and  note. 


MnjiKR  V.  Fobd. 

[4  BzoKAXDaoH'B  Law,  S76.] 

Jvdombnt  fob  Defendant  on  Plea  in  Abatement,  for  not  making  proper 
parties -defendants,  is  that  the  writ  be  quashed. 

Plea  in  Abatement  must  Give  Betteb  Wbit  to  the  plaintiff,  by  so  cor- 
recting his  mistake  that  he  may  avoid  it  in  a  new  writ. 

CoMMissioNEBS  OF  RoADS  ABE  CoBPOBATiON  ntb  modo,  having  a  cor- 
porate organization,  perpetuity  of  succession,  etc,  though  they  are  not 
a  corporation  proper,  because  they  have  no  corporate  name,  seal,  or 
property. 

COMMISSIONEBS  OF  ROADS  MUST  SUE  AND  BE  SUSD  COLLEOTIVELT,  by  their 

proper  names  and  official  designation. 

COMMISSIONEBS  IN    OFFICE  WHEN    ACTION    IS    BbOITGHT  ABE   PBOPEB   PaB- 

TIES  to  an  action  against  commissioners  of  roads,  on  a  contract  made 
with  them  officially,  and  not  those  in  office  when  the  contract  was  made. 
Plea  in  Abatement  to  Action  against  Individual  Membebs  of  Fob- 
M£B  BoABD  of  'Commissioners  of  roads,  in  their  private  capacity,  that 
the  contract  sued  on  was  made  with  the  defendants  and  certain  other  per- 
sons named,  then  commissioners  of  roads,  in  their  official  capacMy,  givei 
the  plaintiff  a  better  writ  and  is  good  notwithstanding  the  changes  in 
membership  of  the  board,  because  the  plaintiff  must  take  notice  of  thoee 
changes  and  sue  the  existing  board. 
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QUSBTIOV  A8  TO  WbO  ARS  PaBIUS  TO  WbITTEK  CONTRACT  IS  FOB  JUBT, 

if  it  does  not  appear  from  the  contract  itself. 
PuBUO  Agents  abb  not  Pbbsonallt  Liablb  on  Gontbacts  made  by  them 
for  the  pnblic,  nnleas  an  intent  to  bind  themaelvea  is  clearly  apparent. 

Assumpsit  on  a  contract  for  building  a  certain  bridge.  Plea 
in  abatement  that  the  contract  was  made  with  the  defendants 
jointly  with  other  persons  named,  then  members  of  the  board 
of  commissioners  of  roads  for  Prince  George  parish;  replication 
to  the  plea,  and  issue.  It  appeared  that  the  contract  was  made 
with  the  defendants  as  a  committee  of  the  board.  Verdict  for 
the  defendants.  Appeal  and  motion  for  a  new  trial  on  grounds 
appearing  from  the  opinion.  This  was  a  second  trial  and  the 
second  appeal  in  this  action.  The  decision  on  the  former  ap- 
peal is  reported  in  4  Strobh.  218. 

Wilkinson,  for  the  motion. 

Munro,  contra. 

By  Court,  Fbost,  J.  The  plaintiff  brought  this  action  against 
the  defendants  to  recover  from  them,  in  their  private  capacity, 
the  amount  contracted  to  be  paid  to  the  plaintiff  for  rebuilding 
a  bridge,  on  the  high  road  from  Georgetown  to  Black  river 
ferry.  The  defendants  admit  their  liability  as  contractors,  but 
deny  that  they  are  chargeable  alone,  and  in  their  private  capacity^ 
and  accordingly  they  pleaded  in  abatement  of  the  plaintiff'ti 
action,  that  the  contract  to  rebuild  the  bridge  was  made  with 
the  defendants  and  sixteen  other  persons,  named  in  the  plea, 
who,  together  with  the  defendants,  were  then  commission^rB 
of  the  roads  for  the  parish  of  Prince  George.  The  plaintiff, 
by  his  replication,  denies  that  the  contract  was  made  with  the 
persons  named  in  the  plea. 

On  this  plea,  if  the  issue  be  foimd  for  the  defendant,  the 
judgment  is  that  the  writ  be  quashed:  1  Ch.  PI.  466;  1  Tidd 
Pr.  642.  The  effect  of  the  judgment  is,  that  the  action  is  de- 
feated; but  with  liberty  to  the  plaintiff  to  begin  another  against 
the  proper  parties. 

Issue  was  joined  on  the  plaintiff's  replication,  and  a  verdict 
found  for  the  defendants.  On  the  evidence  submitted  and  the 
instructions  of  the  circuit  judge,  the  verdict,  in  effect,  deter- 
mines that  the  contract  to  build  the  bridge  was  made  by  the 
plaintiff  with  the  commissioners  of  the  roads,  and  on  their 
credit, 'and  not  with  the  defendants  personally,  and  on  their 
individual  credit. 

It  is  objected  that  judgment  can  not  be  rendered  on  this  ver- 
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diet  for  the  defendants,  because  the  persons  named  in  the  plea 
•constituted  the  board  of  commissioners  at  the  time  the  contract 
was  made;  and  that  if  the  commissioners  are  officially  liable, 
the  action  should  be  brought  against  those  persons  who  com- 
posed the  board  at  the  time  the  writ  was  sued  out;  and  so  the 
plea  in  abatement  is  bad,  because  it  does  not  give  the  plaintiff 
a  better  writ. 

It  is  required  by  the  rules  of  pleading,  that  a  plea  in  abate- 
ment must  giye  the  plaintiff  a  better  writ;  that  is,  the  plea  must 
80  correct  the  plaintiff's  mistake  as  to  enable  the  plaintiff  to 
avoid  the  same  objection  in  framing  his  new  writ:  Stephen's 
PI.  431,  app.,  note  75. 

It  has  not  been  directly  decided  that  the  persons  who  consti- 
tuted the  board  at  the  time  an  action  may  be  brought  should  be 
made  defendants,  though  the  decisions  on  collateral  points,  and 
intimations  of  the  opinion  of  the  court,  tend  to  that  conclu- 
sion. It  has  been  held  that  the  commissioners  of  roads,  though 
not  a  corporation  proper,  having  no  corporate  seal,  nor  corpo- 
rate name  or  property,  yet  have  certain  corporate  capacities 
which  constitute  them,  mb  modo,  a  corporation.  They  are  pub- 
lic functionaries,  appointed  by  law,  and  charged  with  the  keep- 
ing of  the  public  roads  and  bridges  in  repair. 

For  the  efficient  execution  of  this  important  function  of  the 
gOTcmment  they  are  inrested  with  very  ample  powers.  By  the 
act  of  1825  it  is  declared  that  all  boards  of  commissioners  of  the 
roads,  as  then  established  by  law,  shall  continue  to  have  legal 
existence  until  otherwise  ordered  by  law.  They  possess  a  cor« 
porate  organization,  having  perpetuity  and  succession  of  mem- 
bers, and  by  law  are  constituted  a  board,  with  stated  periods  of 
meeting,  and  a  prescribed  quorum  for  the  transaction  of  busi- 
ness. They  are  also  required  to  elect  officers,  to  whom  specific 
duties  are  assigned.  To  the  extent  of  their  duties,  and  the  lia- 
bilities which  may  be  incurred  in  the  performance  of  them,  the 
commissioners  have  a  corporate  capacity.  But  they  can  only 
sue  and  be  sued  collectively,  by  their  proper  names  and  desig- 
nation of  office:  A.  A.  1841,  11  Stat.  160;  Commissionera  of 
Hoods  V.  OtLerard,  1  Spears,  215;  Commisaioners  of  Roads  v. 
McPherson,  Id.  218.  They  have  power  to  assess  the  inhabitants 
of  their  respective  districts  and  parishes  for  all  necessary  ex- 
penditures, and  incur  no  personal  liability  for  contracts  and 
engagements  made  in  their  official  capacity.  It  necessarily 
results  from  the  permanent  constitution  of  the  board  of  commis- 
eiouers,  and  the  succession  of  members  by  which  it  is  perpetn- 
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atedy  that  fhe  powers  and  liabilitieB  which  pertain  to  a  member 
of  the  board,  on  hia  removal  from  office,  are  transferred  to  his 
snccessor.  If  it  were  otherwise,  by  successiTe  changes,  all  the 
power  of  the  commissioners  in  relation  to  the  pest  might  be 
transferred  from  those  in  office  to  those  who  had  resigned. 

The  actual  board  could  not  sue  for  debts,  penalties,  and  ibun* 
ages  which  had  accrued  to  their  predecessors;  and  the  interests 
of  the  district  or  parish,  in  any  action  affecting  them,  might  be 
committed  to  the  care  of  persons  who  had  renounced  all  obliga- 
tion to  protect  them.  It  is  indispensable  that  the  powers, 
rights,  and  liabilities  of  the  commissioners  should  be  repre- 
sented by  those  who  are  actually  in  office,  and  that  the  incum- 
bents, at  the  time  when  a  suit  is  commenced,  should  be  made 
parties  to  the  action. 

The  plea  in  abatement  sets  out  the  names  of  the  persons  who 
were  commissioners  when  the  contract  was  made.  The  defend- 
ants could  not  haye  pleaded  otherwise,  consistently  with  the 
fact.  But  the  plea  does  give  the  plaintiff  a  better  writ  when  it 
refers  the  plaintiff  to  the  commissioners  of  the  roads  as  the 
proper  parties  to  the  contract  and  to  the  action.  The  plaintiff 
must  take  notice  of  the  changes,  if  any  have  been  made,  in  the 
board  between  the  time  the  contract  was  made  and  the  time 
when  the  writ  is  sued  out,  and  make  the  parties  defendants 
accordingly. 

The  motion  for  a  new  trial  can  not  prevail.  The  evidence 
abundantly  supports  the  verdict,  which  establishes  that  the 
plaintiff  did  not  contract  with  the  defendants  personally,  but 
with  the  board.  The  plaintiff  appealed  from  a  former  verdict 
against  him,  on  the  ground  that  the  evidence  presented  an  issue 
of  fiict,  whether  credit  had  been  given  to  the  defendants  or  to 
the  board,  which  the  circuit  judge  decided  as  a  question  of  law; 
and  that  the  verdict  was  rendered  in  obedience  to  that  instruc- 
tion. On  that  ground  alone,  a  new  trial  was  granted.  The 
evidence  on  the  last  trial  does  not  differ  from  that  given  on  the 
first  trial,  so  &r  as  it  can  affect  the  question  which  was  presented 
by  the  former  appeal.  The  plaintiff,  having  now  the  verdict  of 
the  jury  against  him,  reverses  his  position,  and  contends  that  the 
evidence  shows  an  agreement  in  writing,  the  effect  and  obliga- 
tion of  which  should  be  determined  by  the  court;  and  that  the 
verdict  of  the  jury  is  inconsistent  with  the  legal  effect  of  the 
agreement. 

If  a  complete  agreement  in  writing  between  the  plaintiff  and 
the  commissioners  of  the  roadn  of  the  parish  of  Prince  Qeoige 
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had  been  shown  on  the  first  trial,  the  case  would  not  hare  been 
sent  back.  Neither  in  the  advertised  proposals  for  building  the 
bridge,  nor  in  the  offer  of  the  plaintiff  for  the  contract,  nor  in 
his  correspondence  respecting  it,  nor  in  the  bond  which  he  gave 
for  the  execution  of  the  contract,  nor  in  the  letter  produced  at 
the  last  trial,  are  the  said  commissioners  of  the  parish  of  Prince 
George  named.  Every  part  of  the  written  evidence  discloses 
only  the  names  of  the  defendants,  with  the  addition  of  "  com- 
mittee. "  It  is  necessary,  to  make  a  complete  contract  in  writings 
that  the  names  of  the  contracting  parties  should  be  inserted.  It 
was  highly  probable,  from  the  case  made  on  the  first  trial,  that 
the  plidntiff  contracted  with  the  commissioners,  but  that  did  not 
appear  in  writing.  A  new  trial  was  granted,  that  the  juzy  might 
decide  to  whom  credit  was  given. 

If  in  the  written  and  printed  papers  which  show  the  teims  of 
the  contract  there  were  inserted,  after  the  names  of  the  defend- 
ants,  '*  committee  of  the  commissioners  of  the  roads  for  the 
parish  of  Prince  Qeorge,''  the  court  on  the  first  appeal  would 
have  had  no  doubt  that  the  defendants,  personally,  were  not 
liable;  and  that  the  plaintiff  should  have  sued  the  commisaionerB. 

The  verdict  of  the  jury  has  now  removed  the  uncertainly  re- 
specting the  parties  with  whom  the  plaintiff  contracted,  and 
supplies,  in  the  written  evidence  of  the  contract,  the  commis- 
sioners of  the  roads  as  the  party  contracting  with  the  plaintiff. 

The  law  cited  in  the  argument  in  support  of  the  motion  re- 
lated entirely  to  the  liability  of  agents  to  third  persons  in  refer- 
ence to  private  transactions.  But  a  very  different  rule  prevails 
respecting  the  liability  of  public  agents.  The  reason  for  the 
distinction  is,  that  it  is  not  to  be  presumed,  either  that  the  pub- 
lic agent  means  to  bind  himself  personally,  or  that  the  party 
dealing  with  him  means  to  rely  on  his  individual  responsibility 
in  preference  to  that  of  the  public.  And  besides,  great  public 
inconvenience  would  result  from  a  different  doctrine,  consider- 
ing the  various  public  functionaries  the  government  must  em- 
ploy in  its  ordinary  business  and  operations,  and  how  difficult  it 
would  be  to  procure  persons  to  serve  in  any  public  employment, 
especially  such  as  are  onerous  and  uncompensated,  if  they  were 
held  liable  on  all  their  official  contracts.  In  Hodgson  v.  Dexier, 
1  Cranch,  864,  Marshall,  0.  J.,  having  decided  that  a  public 
agent  contracting  for  the  use  of  government  is  not  personally 
liable,  even  though  the  contract  be  under  seal,  declares  that  the 
intent  of  the  officer  to  bind  himself  personally  must  be  very 
apparent  indeed  to  induce  such  construction  of  the  contract. 


692  CuDWOBTH  t;.  South  Car.  Ijsh.  Ckx  [S.  GarolinAi 

Macbeaih  ▼.  Haldimand,  1  T.  B.  172,  iB  the  leading  oaae  on  ihia 
subject.    It  has  been  followed  by  many  decisions  in  the  English 
and  American  courts,  which  may  be  found  collected  in  the 
elcTenth  chapter  of  Story  on  Agency. 
The  motion  is  dismissed. 

(yNEALL,  EvAKB,  WrTHEBs,  and  Whetneb,  JJ.,  oononzred. 

Motion  dismissed. 


Quasi  CoRPOiLATioira,  What  Bodus  I>uaaED  to  bb:  See  Todd  ▼. 
13  Am.  Dec.  522;  AndrtwB  v.  JS!stef,  26  Id.  521;  ChapUnt  ▼.  Overmen^  90  U 
004;  GtUkia  ▼.  DudUy,  39  Id.  750;  Board  of  Polios  t.  Qraant,  47  Id.  102. 

Power  of  Suocsssobs  in  Ofiios  of  Mkmbkiw  of  Public  Bodies  to  sm 
on  the  contract  of  their  predeoeawn:  See  ComnMitmen  t.  Walker^  38  Am. 
Deo.  433. 

Public  Aobnts,  Liabiutt  of,  on  Ck>NTBAOTS  Madb  fob  Pubuo:  Sec 
Brown  v.  AvMtm,  2  Am.  Dec  11;  WaXker  ▼.  Swartwout^  7  Id.  334;  Freemaoi 
T.  OtU,  6  Id.  66;  SimehJUid  r.  LUOe,  10  Id.  65;  McCleniinek t.  BrpatU,  14Id 
310;  Webeier  r.  DrmiwaUr,  17  Id.  238;  BeUaiap  ▼.  BeMart,  20  Id.  021; 
V.  Heardf  34  Id.  41,  and  notei. 
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(4  BiOHABDiOM's  Law.  416.] 

Pbotbst  of  Captain  and  Crew  of  Insured  Vessel  is  Inadmtsstblb  a^ 
eridenoe  of  a  loss,  in  an  action  on  the  policy,  where  the  captain  is  th* 
owner,  even  though  hia  name  is  erased  from  the  protest. 

Pbotbbt  Signed  bt  Mate  of  Insured  Vess^  is  Admibsiblb  to  Contra- 
DICT  his  Testimony,  on  the  trial  of  an  action  on  the  policy,  though  in- 
admissible as  original  evidence,  beoaase  the  captain,  who  also  signed  the 
protest,  was  owner  of  the  vessel. 

Pabtt  Taking  Deposition,  but  not  Reading  It,  mat  Imfbaoh  thb 
Witness,  by  proof  of  contradictory  statements,  where  the  advene  party 
reads  the  deposition. 

XnuRSR  IS  NOT  Liable  for  Loss  of  Vessel  bt  Nbolbot  to  Bipaib  her 
at  her  outward  port,  on  her  becoming  unseaworthy  on  the  voyage  oat, 
where  the  captain  is  the  owner  and  assured. 

Assumpsit  on  a  policy  of  insuranoe  on  a  Tessel  of  which  the 
plaintiff  was  captain  and  owner.  A  protest  signed  by  the  cap- 
tain and  crew,  giving  the  circumstances  of  the  loss,  was  offered 
in  evidence,  and  rejected,  and  again  offered,  after  offeiing  to 
erase  the  captain's  name,  and  again  rejected.  The  deposition 
of  Burton  Powers,  the  mate,  taken  under  a  commission  by  the 
plaintiff  and  read  by  him  on  a  former  trial,  but  which  was  not 
offered  by  him  at  this  trial,  was  introduced  by  the  defendants. 
The  plaintiff  then  offered  the  protest  signed  by  the  mate,  to 
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contradict  his  teetimony,  but  it  was  rejected.  The  jtizy  were 
instmcted  that  if  the  vessel  was  unseaworthy  when  she  sailed, 
or  became  unseaworthy  on  the  voyage  out,  and  was  lost  on  the 
return  voyage  by  reason  of  neglect  to  repair  her,  the  defendants 
were  not  liable.  Verdict  for  the  defendants.  Appeal  and  mo- 
tion for  a  new  trial,  for  errors  in  rejecting  evidence  and  in  the 
instructions. 

FhUlips,  for  the  motion. 

DvJbes,  contra. 

By  Court,  Fbost,  J.  A  protest  is  a  dedaration  on  oath, 
by  ilie  master,  of  the  circumstances  attending  the  loss  of  hia 
vessel,  intended  to  show  that  the  Iosq  occurred  by  the  perils  of 
the  sea,  and  concluding  with  a  protestation  against  any  liability 
of  the  owner  to  the  freighters.  Its  use  and  design  seem  to  be 
merely  to  authenticate  the  fact  of  a  loss  to  the  insurer  and  all 
concerned,  and  to  repel  any  inference,  unfavorable  to  the  owner, 
from  a  neglect  to  record,  at  the  earliest  time,  a  statement  of  the 
fact  and  causes  of  the  loss.  Though  some  of  the  crew  maj 
join  in  the  declaration,  the  protest  is  the  act  of  the  master.. 
From  the  character  of  the  instrument,  being  an  ex  parte  decla- 
ration, it  is  contrary  to  settled  principles  that  it  should  be  re- 
ceived as  evidence  of  the  facts  therein  stated.  It  is  not  so> 
received  in  the  English  courts:  Senat  v.  Porter,  7  T.  R.  158;, 
nor  in  the  courts  of  most  of  the  United  States.  Although  it 
has  been  admitted  in  our  courts,  in  an  action  by  the  owner 
against  the  insurer.  Miller  v.  South  Carolina  Ins.  Co,,  2  McCord, 
836  [13  Am.  Dec.  734],  there  is  no  authority  which  sanctions 
the  admission  in  evidence  of  the  protest,  when  the  master  ia 
himself  sole  owner  and  plaintiff  in  the  action;  and  it  was  prop- 
erly rejected. 

If  the  plaintiff's  name  had  been  erased  from  the  protest,  the 
instrument  would  still  contain  the  plaintiff's  declaration,  and 
therefore  be  incompetent  evidence  in  support  of  his  action; 
while  it  would  cease,  by  such  erasure,  to  be  a  protest,  and  lose 
all  claim  to  be  received  in  that  character.  If  the  erasure  of  the 
plaintiff's  subscription  to  the  protest  could  annul  his  declara- 
tion, then  only  the  declarations  of  the  seamen  would  remain; 
and  they  were  clearly  inadmissible. 

But  the  declaration  of  Burton  Powers  in  the  protest  should 
have  been  admitted  to  contradict  his  deposition.  Powers  was 
the  mate  of  the  brig.  His  testimony  (which  was  directly  con- 
tradicted by  his  declaration)  was  strongly  against  the  plaintiff's 


<>94  CuDwoRTH  V.  South  Car.  Ins.  Co.  [S.  Carolixia^ 

claim;  and  it  was  important  to  the  plaintiff  to  impeach  his 
credibility  bj  showing  his  contradictory  statement.  That  his 
declaration  conld  not  be  detached  from  the  plaintiff's  was  not 
sufficient  cause  to  deprive  the  plaintiff  of  evidence  competent 
«nd  material  to  the  issue.  The  jury  should  have  been  instructed 
not  to  regard  the  declaration  of  the  plaintiff;  and  the  reasons 
for  its  exclusion,  as  competent  evidence,  would  have  deprived  it 
of  any  influence  or  consideration  with  them.  Though  the  depo- 
sition of  Powers  was  taken  under  the  plaintiff's  commission, 
And  by  him  introduced,  on  the  first  trial,  yet  the  plaintiff  might 
'decline  to  read  it  on  the  second  trial,  in  the  same  manner  as  he 
anight  have  declined  to  examine  Powers  on  the  second  trial  if 
2ie  had  examined  him  orally  on  the  first. 

Xn  deciding  the  question  of  the  defendants'  liability,  made  by 
the  fourth  ground  of  appeal,  it  must  be  noticed  that  the  plaint- 
iff was  the  master  of  the  brig,  and,  by  the  record,  appears  to  be 
8ole  owner.    The  loss  did  not  occur  by  negligence  or  miscon- 
duct in  the  navigation  of  the  brig.    It  was  not  foundered  by 
running  on  an  iceberg  when  the  seaman  charged  with  the  look- 
out was  asleep;  nor  was  it  wrecked  on  a  shoal,  from  the  master's 
ignorance  of  a  current  which  drifted  the  brig  from  her  course; 
nor  from  his  inattention  to  the  operation  of  a  known  current. 
^The  loss  resulted  from  an  alleged  unsoundness  of  the  brig;  the 
^sufficiency  of  which,  for  the  voyage,  was  one  of  the  subjects  of 
4he  original  warraniy.    The  brig  leaked  badly  on  the  voyage 
ifrom  Edenton  to  New  York;  the  plaintiff  might  have  had  it 
tepaired  at  that  port,  but  neglected  to  do  so.     The  jury  have 
found  that  the  leaky  condition  of  the  vessel  amounted  to  un- 
seaworthiness; and  that  its  loss,  on  the  voyage  back  from  New 
York  to  Edenton,  was  caused  by  that  unseaworthiness;  or  by 
the  unseaworthiness  of  the  vessel  before  the  insurance  was  ef- 
fected. 

If,  after  the  commencement  of  the  risk,  any  damage  or  loss 
occur  to  the  vessel  which  renders  it  unseaworthy ,  and  the  master, 
liaving  made  a  port  where  such  damage  might  be  rexmired,  neg- 
lects to  have  the  same  repaired,  and  the  vessel  is  afterwards  lost 
in  consequence  of  such  unseaworthiness;  though  the  proximate 
cause  of  the  loss  be  a  peril  of  the  sea,  yet  the  ultimate  and 
effective  cause  of  the  loss  is  the  neglect  of  the  master  to  make 
the  repairs  which  would  have  prevented  it.  If  the  anchors  be 
lost,  and  by  negligence  of  the  master  not  supplied  to  the  vessel, 
and  it  is  stranded  for  want  of  them;  or  if  the  master  sail  with- 
out a  pilot,  and  the  vessel  is  wrecked  on  the  bar,  though,  in 
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either  oaae,  a  peril  of  the  sea  be  the  immediate  cauaeof  the  loss, 
yet  the  effeotiTe  oavae  was  the  negligence  of  the  master  in  not 
proonring  anchors  or  a  pilot.  In  neither  case  is  the  effectiTe 
•cause  of  loss  one  of  the  perils  insured.  But  unseaworthiness 
which  occurs  during  the  vojage,  from  the  negligence  of  the 
master  or  crew»  is  not  a  breach  of  the  original  warranty  which 
will  vacate  the  policy,  and  wholly  discharge  the  insurer  from 
liability.  If  the  loss  happen  from  any  other  cause  than  such 
unseaworthiness,  the  policy  will  attach.  As  if  the  master  sail 
without  anchors  or  a  pilot,  and  the  yessel  be  destroyed  by 
lightning,  the  insurers  will  be  liable. 

When  the  loss  is  attributable  to  the  negligence  of  the  master 
ox  crew,  the  cases  are  conflicting  respecting  which  of  the  par- 
ties to  the  policy,  the  owner  or  the  insurer,  shall  be  responsible 
for  it.  In  Dixon  t.  Sadler,  5  Mee.  k  W.  413,  which  was 
afiSrmed  on  appeal  in  the  exchequer  chamber,  8  Id.  894,  it  is 
declared  to  be  established  by  the  modem  cases,  that  when  the 
Teesel,  crew,  and  equipments  are  originally  sufficient,  the  in- 
surer  is  responsible  for  any  subsequent  deficiency  occasioned  by 
the  neglect  or  misconduct  of  the  master  or  crew.  This  rule  is 
adopted  as  one  of  public  policy  to  prevent,  as  it  is  said,  many 
nice  and  difficult  inquiries,  and  to  afford  more  complete  indem- 
tnty  to  the  insured;  which  is  the  object  of  insurance.  On  the 
contraxy ,  it  is  held  by  respectable  American  authorities,  that  the 
insurer  is  not  responsible:  Hazard  v.  7ns.  Company,  1  Sumn. 
218;  Orim  v.  TJie  Phosnix  Ins,  Company,  13  Johns.  451;  Cleve^ 
land  V.  Union  Ins.  Company,  8  Mass.. 308;  Deblois  v.  Ocean  Ins. 
Ctmpany,  16  Pick.  803  [28  Am.  Dec.  245];  Starbuck  v.  New 
Eng.  Ins.  Company,  19  Id.  198. 

But  it  is  not  necessary  for  the  decision  of  the  motion  in  this 
case  to  encounter  this  conflict  of  authorities.  The  plaintiff  was 
the  owner  as  well  as  the  master  of  the  brig.  The  question  is 
not  who  shall  be  responsible  for  the  misconduct  or  negligence 
of  agents,  employed  in  the  navigation  of  the  vessel;  the  n^lect 
was  that  of  the  plaintiff  himself.  The  court  confirms  the  in- 
struction of  the  recorder  to  the  jury,  that  if  the  plaintiff  found 
his  vessel  unseaworthy,  on  the  voyage  from  Edenton  to  New 
Tork,  and  in  that  condition  of  the  vessel  sailed  on  the  return 
voyage  to  Edenton,  having  neglected  to  make  the  necessary  re- 
pairs, and  the  loss  occurred  in  consequence  of  such  unseaworthi- 
ness, the  defendant  is  not  liable. 

The  court  is  satisfied  with  the  verdict,  but  on  the  third  ground 
«f  appeal,  a  new  trial  must  be  granted. 
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OITball,  Etanb,  Wab»L4W,  and  WnimB,  JJ.,  ooncnned. 
Motion  granted. 

Masikx  Protbst  as  ErxDBiroB:  Sea  Boyee  r.  Uwrt^  1  Am.  Dao.  277( 
OrofuiUal  v.  BdO^  2  Id.  375;  Brwm  v.  Oirard,  Id.  400;  PaUenon,  v.  J/ory 
(cnui  /fu.  Co.,  6  Id.  419;  Oardon  v.  Z^tt^  II  Id.  632;  Miller  v.  South  Oaro- 
Una  Ina,  Co.^  13  Id.  734,  and  note;  Fleming  v.  Marine  Ins.  Co.^  38  Id.  747» 
and  note. 

BlOHT  OF  PaBTT  to  ImPKAOH  OB  CONTBABIOT  HIS  OwN  WiTNxas:  Sed^ 
State  V.  I^^arrtB,  1  Am.  Deo.  604,  and  note,  and  the  note  to  Blue  v.  JTiUy,  15 
Id.  96.  See  also  Stockton  r,  Demuth,  32  Id.  735;  Fhmklin  Bank  ▼.  Penmepl- 
vama  etc,  Nav.  Co.,  33  Id.  687. 

NsouoxNOB  OF  Absuskd  CoNTiKiBirnNO  TO  Loss  by  a  peril  within  tfa* 
policy  is  no  defense:  See  Ameriecui  Ins.  Co.  r.  Inslejf,  47  Am.  Deo.  609| 
Gates  V.  Madison  etc.  Ins.  Co.,  ante,  360,.  and  notes. 


Hill  v.  Wilson. 

[4  BzOBuaMOX't  Law,  021.] 

DiKD  OF  Laitd  Ltbto  IK  Nkw  Gountt  mat  bi  Rioobdkd  nr  Old  Dn- 
TBiCT  from  which  it  is  cat  off,  where  the  new  county  is  not  oxganised  at 
the  date  of  the  deed,  although  it  is  organized  after  the  recording  of  the 
deed,  bnt  before  the  expiration  of  the  time  within  which  it  might  have 
been  recorded. 

Statute  of  Limitations  does  not  Run  dubino  Infanct  of  Ant  Co-ten- 
ant of  realty  against  the  other  co-tenants  in  South  Carolina^  whether 
they  sae  jointly  or  severally,  and  this  rale  applies  in  case  of  snoceesiTe 
minorities;  as  where  land  descended  to  the  plaintiff  and  another  daring 
the  plaintiff's  minority,  and  before  she  came  of  age  her  co-tenant  died, 
leaving  minor  heirs,  and  during  their  minority  the  plaintiff  alone  brought 
trespass  to  try  title  after  her  own  right  of  action  would  have  been  barred 
if  she  had  been  the  sole  owner. 

Tbbspass  to  try  title.  The  plaintiffs  claimed  title  under 
Nathaniel  Twining,  of  whom  the  plaintiff  was  the  posthumons 
child  and  one  of  the  heirs.  Copies  of  certain  deeds  of  lease 
and  release  to  Twining,  certified  from  the  register  of  Charleston 
district,  were  offered  in  evidence  and  admitted  against  the  ob- 
jection of  the  defendants.  The  grounds  of  objection  appear 
from  the  opinion.  The  defendants  also  relied  on  the  statute  of 
limitations.  The  facts  on  that  point  also  appear  from  the  opin- 
ion. The  court  ruled  against  the  defendants  on  that  question. 
Verdict  for  the  plaintiffs  for  an  undivided  sixth  part  of  the  land. 
Appeal  and  motion  for  a  new  trial  for  errors  in  admitting  eyi- 
dence  and  in  the  instructions. 
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A.  P.  Aldrich  and  PaUerson,  for  the  motion. 
Bellinger f  centra. 

By  Court,  Withzb8,  J.  The  first  question  is,  whether  copies 
of  deeds  of  lease  and  release  from  the  record  office  in  Charles- 
ton were  legitimate  evidence  for  the  plaintiffs.  If  the  originals 
were  properly  recorded  in  that  office,  the  said  copies  were 
admissible  under  the  act  of  1843,  touching  such  evidence. 

It  is  to  be  asstuned  that  the  land  conveyed  by  those  deeds 
was  situate  in  the  coimty  called  Winton  at  the  date  of  them, 
though  the  same  is  described  as  lying  in  the  district  of  Orange- 
burg. 

By  an  act  passed  the  twelfth  of  March,  1785,  4  Stat.  664,  the 
county  of  Winton  was  designated  by  boundaries,  and  was  carved 
out  of  the  district  of  Orangeburg.  By  act  of  March  22, 1786, 
7  Stat.  244,  the  upper  line  of  Winton  was  readjusted. 

That  county  came  under  the  provisions  of  what  is  commonly 
called  the  county  court  act,  of  date  March  24, 1785.  The  act 
passed  twelve  days  before,  which  partitioned  the  whole  state 
into  counties  (mainly  for  the  benefit  of  coimty  courts,  which 
were  then  pronounced  to  have  proved  themselves  very  useful), 
chaiged  the  county  court  judges  with  the  duty  of  causing  to  be 
erected  all  necessary  public  buildings  for  the  use  of  the  courts, 
and  they  were  enjoined  to  select  a  site  most  convenient  to  the 
inhabitants  of  each  county,  upon  which  two  thirds  of  the  judges 
were  to  agree,  and  in  case  of  any  partiality  the  people  were  to 
be  redressed  by  an  appeal  to  the  governor  and  coi|ncil.  The 
ways  and  means  were  to  be  derived  from  taxes  levied  by  au- 
thority of  the  county  court,  the  collection  whereof  was  enforce- 
able in  manner  as  those  levied  for  the  direct  use  of  the  state. 
Such  was  the  state  of  affairs  in  Winton  county  on  the  twelfth  of 
March,  1785. 

The  deeds,  copies  of  which  were  received  in  evidence,  bore 
date  the  thirteenth  and  fourteenth  of  July,  1786.  The  first  county 
court  held  for  Winton  was  on  the  seventeenth  of  October,  1786. 
The  bond  of  the  clerk  of  that  court,  as  recorded  in  a  book  yet 
in  existence,  was  dated  October  18, 1786.  Some  minutes  appear 
as  of  October  of  the  same  year,  and  the  first  registration  of  a 
deed  there  appearing  is  of  date  January,  1787. 

The  date  of  plaintiff's  deeds,  therefore,  is  something  more 
than  three  months  anterior  to  the  earliest  organization  of  the 
county  court  for  Winton,  and  the  qualification  of  a  clerk  and 
register.  By  a  clause  in  the  coimty  court  act,  such  deeds  were 
required  to  be  recorded  within  six  months  in  the  register's 
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office  of  the  ooimty  where  the  land  was  sitoaie,  and  the  probate 
was  required  to  be  before  county  court  judges.  Notwithatand- 
ing  this  general  prorision  of  the  regisixy  law,  it  can  not  be  a 
sound  construction  to  hold  that  it  required  an  impossibility. 
Twining,  when  he  received  his  deeds,  could  not  conform  to  it. 
At  that  time  Winton,  judidallj  considered,  was  in  embryo;  when 
the  judges  for  it  were  appointed  does  not  appear;  what  space  of 
time  they  would  occupy  in  organizing  it  completely,  Twining 
could  have  no  means  of  knowing;  he  could  not  foresee  that  thia 
would  be  accomplished  within  the  six  months  allowed  him  for 
recording;  the  register  was  required  to  keep  his  office  at  the 
court-house,  the  judges  to  sit  there,  and  probate  made  before 
them;  and  although  the  event  proved  that  a  session  was  holden 
before  the  six  months  expired,  it  seems  probable  that  the  court- 
house was  not  completed  within  that  time  from  the  date  of  the 
deeds;  and  we  ought  not  to  assume  that  Twining,  in  the  drcum- 
stanoes  of  his  case,  having  a  right  and  an  interest  to  record  his 
deeds  forthwith,  should  anticijiate  the  practicability  of  making 
probate,  and  of  registering  them  at  Winton,  within  the  time 
prescribed.  This  court  concludes,  from  such  considerations, 
that  the  registzy  of  the  said  conveyances  was  properly  made  in 
Charleston,  and  that  copies  were  therefore  admissible  under  the 
act  of  1843. 

Although  registers  were  to  be  appointed  for  each  district  l^ 
the  constitution  of  1778,  it  does  not  appear  that  any  was  ap- 
pointed for  Orangeburg  while  Winton  was  a  part  of  it;  nor  does 
the  revocation  of  Ihe  office  of  register  for  Orangeburg  district, 
by  act  of  1791,  furnish  any  evidence  that  the  office  itself  existed 
before  Winton  county  was  cut  out  by  act  of  1786,  or  at  the  date 
of  the  deeds. 

The  question  of  far  more  importance  is  that  which  arises  from 
the  title  claimed  for  defendants,  by  reason  of  adverse  possession, 
which  (it  was  admitted)  had  become  effectual  to  bar  the  right  of 
entry  on  the  part  of  plaintiff's  wife,  if  she  had  been  exclusively 
seised.  When  Twining  died,  in  1818,  the  land  descended  to  a 
granddaughter  (Talbot),  bom  in  1807,  and  Mrs.  Hill,  the  co- 
plaintiff  here,  who  was  bom  in  1818,  in  the  month  following 
next  after  her  father's  death.  Mrs.  Hill's  right  of  entry  con* 
tinned  tmimpaired  up  to  February,  1844.  Her  niece  (once  Miss 
Talbot,  but  who  had  become  Mrs.  Lamar)  died  in  November,. 
1833,  leaving  children,  some  of  whom  are  yet  minors;  so  that 
although,  by  several  descents  cast,  different  persons  had  be- 
oome  tenants  in  common  with  Mrs.  Hill,  and  as  such  seised 


Hay,  1851.]  Hill  v.  Wilson  699 

-with  her  of  the  fee,  the  disability  of  minority,  on  the  i>art  of 
fiome  tenant  in  common  seised  of  the  fee,  had  existed  continn- 
ously  from  the  death  of  Twining  to  the  present  day.  No  minor 
co-tenant  is  a  co-plaintiff  with  Mrs.  Hill. 

The  question  is.  Can  she  avail  herself,  of  the  disabilities  that 
have  existed,  and  which  will  be  comprehended  from  the  forego- 
iag  statement,  in  manner  following,  to  wit,  by  casting  the  pro- 
tection of  her  own  minority  over  Mrs.  Lamar's  right  of  entry  up 
to  the  death  of  the  latter  in  1833  (who  would  otherwise  have 
been  barred  in  March  of  that  year),  and  then  by  borrowing  the 
protection  of  the  minority  of  Mrs.  Lamar's  children,  which  has 
existed  thenceforth? 

The  opinion  of  a  majority  of  us  is,  that  this  question  is  con- 
cluded, in  favor  of  these  plaintiffs,  by  a  current  of  decision  in 
this  court.  It  begins  with  Oourdine  v.  Theus,  1  Brev.  826,  is 
traced  to  Lahiffe  v.  Smart,  1  Bail.  L.  192  (when  it  was  said  the 
doctrine  had  been  recognized  five  and  twenty  years),  to  Thomr 
0071 V.  GaiUard,  3  Bich.  418  [45  Am.  Dec.  778]  (in  1832);  and  is 
fully  recognized  in  Henry  v.  Stewart,  2  Hill  (S.  C),  328  (in 
1834).  This  last  case  related  to  personalty,  and  is  contrary  to 
that  of  Oourdine  v.  Oraham,  1  Brev.  329,  which  was,  perhaps, 
unknown  to  the  court  that  decided  the  case  of  Henry  v.  Stew-' 
art.  We  do  not  mean,  however,  to  shake  in  the  least  the  latter 
case  by  the  foregoing  observation. 

It  is  suggested  that  there  our  rule  on  this  point  should  be 
confined,  at  any  rate,  to  an  estate  in  joint  tenancy,  in  its  techni- 
"sal  sense,  and  that  its  application  to  one  of  tenancy  in  conmion 
was  inadvertent.  The  first  case,  Oourdine  v.  Theus,  where  the 
doctrine  was  adjudged,  was  undoubtedly  a  tenancy  in  common. 
The  land  then  in  question  had  become  disburdened  of  all  the 
trusts  of  a  marriage  settlement,  the  limitations  therein  created 
having  become  totally  exhausted,  and  it  had  descended  by  intes- 
tacy to  the  next  of  kin,  collateral,  of  the  first  tenant  in  fee. 
Now  no  estate  in  joint  tenancy  can  exist  except  by  purchase. 
It  never  can  arise  by  descent  cast.  What  may  have  been  the 
nature  of  the  estate  protected  \>y  a  minority  in  the  case  of  Lahiffe 
V.  Smart,  mipra,  does  not  sufficiently  appear  from  the  report,  but 
the  defendants  contended  they  had  become  tenants  in  common 
with  the  infant.  Whether  that  had  arisen  out  of  the  destruction 
of  a  joint  tenancy,  we  can  not  now  say. 

In  those  courts,  however,  which  hold  a  doctrine  contrary  to 
ours,  an  estate  in  joint  tenancy  derives  no  peculiar  favor  from 
the  minority  of  one  tenant,  but  rather  the  reverse,  upon  the 
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principle  that  each  is  seised  of  an  undivided  moiety  of  the  whole» 
and  not  of  the  whole  of  an  undivided  moiety;  insomuch  that,  by 
statute  of  3  A;  4  Wm.  lY.,  c.  27,  sec.  12,  the  possession  of  one 
joint  tenant,  tenant  in  common,  or  coparcener  is  not  to  be  re- 
garded as  the  possession  of  another,  and  this  for  the  purpose 
of  preventing  the  statute  of  limitations  from  running  agednst 
them:  Vide  Crabbe,  sec.  2305. 

We  are  not  without  an  example  of  what  is  considered  a  pecul- 
iariiy  in  this  case — and  what  has  been  called  in  the  argument 
cross-protection,  for  so  was  the  case  of  Thomson  v.  OaiUard, 
supra.  But  we  probably  have  no  case  in  which  the  protection 
of  minority  in  a  co-tenant  has  been  adjudged  to  save  the  right 
of  th^  other,  which  latter  sues  alone,  and  does  not  join  the  minor 
co-tenant.  Our  first  case,  Gourdine  v.  Theus^  1  Brev.  326,  was 
this :  Gourdine  derived  title  from  four  females,  who  had  acquired 
the  land  as  "  co-heiresses"  (to  use  the  language  of  the  case)  of 
Margaret  O'Neal,  the  title  of  three  of  whom  had  been  saved 
against  adverse  possession  by  the  minority  of  the  fourth.  He 
recovered  the  whole  land.  We  may  suppose  that  he  would  have 
been  confined  to  the  portion  of  the  minor,  if  the  doctrine  of  Lord 
Mansfield,  in  Roe  v.  Bowlston,  2  Taunt.  441,  had  prevailed — for, 
in  such  a  case,  the  plaintiff  was  allowed  to  recover  only  the 
moiety  of  the  minor  parcener.  On  the  other  hand,  we  have  cases 
to  the  effect,  that  when  a  joint  action  is  brought  by  two,  and 
one  only  can  plead  the  protection  of  minority,  it  shall  avail 
neither:  Vide  MarsteUer  v.  McGlean,  7  Cranch,  156,  founded  on 
Perry  v.  Jackson,  4  T.  B.  516.  Those  who  hold  that  joint  ten- 
ants must  sue  jointly,  and  also  hold  the  doctrine  last  adverted 
to,  impale  them  upon  one  or  other  horn  of  a  dilemmia — and  we 
have  already  seen  that  they  have  been  relieved  from  the  hard 
necessity,  in  England,  by  statute.  In  cases  of  coparcenaiy,  or 
tenancy  in  common,  each  has  been  allowed  to  bring  his  several 
action,  and  such  is  our  rule. 

The  doctrine  established  by  our  cases  hereinbefore  cited,  we 
think,  may  be  rested  upon  the  following  legal  considerations: 
A  title  to  land  from  the  state  dzaws  with  it  to  the  grantee  the 
seisin,  or  actual  legal  possession.  The  grantee  is  therefore  in 
possession  until  he  be  ousted  by  some  one  actually  entering 
and  holding  adversely,  that  is  to  say,  as  of  right,  from  which 
time  the  statute  begins  to  run  in  favor  of  such  actual  posses- 
sion, and  upon  the  determination  of  the  statutory  period,  the 
grantee  is  disseised  or  barred  of  his  right  of  entry — ^that  is,  in 
one  sense,  he  can  not  recover  the  possession  at  law,  though  he 


May,  1851.]  Hill  v.  Wilson,  701 

may  establish  a  title.  It  may  be  conceiTed  that  the  disseisox 
has  invested  himself  with  the  right  or  title  of  the  true  owner, 
when  his  possession  has  manifested  the  true  characteristics  ol 
adverse  occupation.  What  are  those  characteristics?  They 
appear  to  be  well  set  forth  in  Hawk  ▼.  Senaeman,  6  Serg.  &  B. 
21,  to  wit:  an  adverse  possession  must  be  "an  actual,  con- 
tinued, visible,  notorious,  distinct,  and  hostile  possession.'' 
There  is,  perhaps,  not  a  word  of  surplusage  in  this  definition. 
The  substratum  of  it  is  that  the  owner,  who  is  thus  to  be 
ousted,  shall,  by  the  nature  of  the  posseiision,  have  notice  of 
the  infringement  of  his  right,  of  the  fact  of  infringement,  and 
the  definite  extent  of  it.  Now,  conceive  the  true  owners  to  be 
co-tenants,  neither  having  actual  possession,  and  one  of  whom, 
during  the  whole  course  of  the  presumed  adverse  possession,  is 
a  minor.  Against  him  there  can  be  no  adverse  possession.  No 
laches  can  be  imputed  to  him;  he  is  presumed  not  to  be  cog- 
nizant of  his  rights,  nor  of  the  necessity  and  mode  of  vindi- 
cating them — ^and  this  by  the  general  law.  No  designated 
specified  acre  belongs  to  the  adult,  nor  any  one  to  the  minor. 
Now,  where  is  the  **  distinct,  visible"  line  of  demarkation,  ac- 
cording to  which  the  adult  co-tenant  is  ousted?  Take  any 
acre  in  the  whole  tract,  even  if  the  adult's  possession  is  assumed 
to  be  co-extensive  with  the  whole,  and  has  not  the  minor  an 
undivided  interest  in  it?  It  is  to  be  remembered  that  one  co- 
tenant  can  not  sue  another  without  actual  ouster.  So  his  pos- 
session can  never  be  adverse  until  it  shall  grow  out  of  such 
ouster.  Neither,  in  the  case  supposed  and  that  now  before  us, 
is  in  possession  actually.  Yet  if  the  defendants  in  this  case 
hav«'  held  adversely  against  the  plaintiffs,  and  are  clothed  with 
Mrs.  Hill's  seisin  or  title,  they  have  effected  an  ouster  of  them, 
and,  nolens  volena,  have  become  co-tenants  with  a  minor — and 
this  by  adverse  possession,  which  has  not  designated  a  single 
acre  as  exclusively  their  own.  It  is  not  an  apt  answer  to  say 
the  inference  arises  that  the  defendants  have  acquired  the  title 
of  Mrs.  Hill,  which  is  the  case  where  the  lapse  of  twenty  years 
presumes  a  grant  or  deed.  The  true  view  of  the  protection 
derived  from  adverse  possession  seems  rather  to  be  not  that  it 
implies  the  acquisition  of  title,  but  that  it  bars  the  assertion  of 
title  by  the  legal  owner.  Nor  does  it  follow  that  any  interest  in 
land,  which  one  may  sell,  another  can  acquire  by  adverse  use;  for 
though  he,  in  remainder  or  reverdon,  might  join  the  tenant  for 
life  in  granting  an  easement  over  the  locus  in  quo,  yet  adverse 
enjoyment  of  it,  while  tenant  for  life  is  in  possession,  will  not 
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bind  the  owner  of  the  absolute  fee,  according  to  the  doctrine 
of  the  English  courts,  in  applying  the  statute  of  2  &  8  Wm.  lY., 
c.  71,  for  shortening  the  time  of  prescription.  They  hold  that 
such  a  right,  which  is  also  based  on  adyerse  use*  if  acquired  at 
all,  must  be  absolute  against  all  the  world.  The  cases  are 
cited  by  Best  on  presumptions^  while  treating  of  the  said 
statute. 

If  these  suggestions  be  well  founded,  it  would  seem  that  the 
user  or  possession  of  the  defendants  has  been  wanting,  as 
against  these  plaJntiflh,  in  one  or  more  of  the  efwential  qualities 
of  an  adverse  use  or  possession,  according  to  its  true  imporL 
If  so,  then  these  plaintiffs  were  not  thereby  diyested  of  their 
seisin,  and  therefore  are  not  defeated  by  omitting  to  join  witb 
them  the  minor  tenants  in  common.  At  any  rate,  we  can  not 
withdraw  the  present  cause  from  the  principle  that  rules  the  like 
case  preceding  it. 

That  such  succession  of  minorities,  reacting  on  each  other, 
may  operate  incouTeniently,  and  somewhat  adTersely  to  the 
policy  of  statutes  of  limitation,  is  a  consideration  that  affected 
Lord  Mansfield  in  Boe  ▼.  BotolsUm,  2  Taunt.  441,  and  Taribus 
American  courts.  It  probably  produced  the  reluctance  acknowl- 
edged by  our  own  court,  in  Lahiffd  y.  Smart,  1  Bail.  L.  192,  in 
yielding  to  the  rule  which  was  then  said  to  haye  preyailed  so 
long,  and  it  was  likewise  distincUy  in  the  mind  of  the  court  in 
ThiOfMon  y.  GaiUard,  3  Bich.  L.  418  [45  Am.  Dec.  778].  That 
there  is  force  in  the  consideration,  we  do  not  deny.  13ie  same 
has  been  conceded  on  prior  occasions.  But  we  can  not,  on  that 
account,  undertake  to  expimge  a  rule  that  has  taken  such  deep 
root  in  our  jurisprudence. 

The  motion  is  refused. 

O'Neall,  Fbost,  and  WmnnBy  JJ.,  oonouned* 
EyiHs,  J.,  deliyered  a  dissenting  opinion. 
Motion  refused. 


DuABiLiTT  OF  Onb  OF  SxysRAL  Co-nscAMTB,  Ervsof  OF,  OK  Bommra 
OF  Statots  of  Ldotationb:  Sea  Moore  y.  Armtlromg,  86  Abu  Boo.  63| 
Wade  V.  Johnaon,  42  Id.  422;  McFarUmd  ▼.  Stone,  44  IcL325;  Tkommm  y. 
ChUUard,  45  LL  778,  and  notei  thereto. 
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Robinson  v.  Blakelt. 

[i  BiOBAXDtOH't  Law,  688.] 

FaxhxbVi  Bmlabations  OB  HIS  Entbibs  in  Family  RioianB  of  Tdoh 
or  BiBTB  of  his  ohildien  are  Inftdmissible  in  evidenoe,  e^en  against  one 
claiming  under  him,  where  he  ia  alive  and  competent  to  testify,  bat  they 
are  admissible  to  contradict  his  testimony  on  that  point  where  he  is  called 
aa  a  witness  for  the  adverse  party. 

TBrnMONT  ov  Wirivxss  as  to  Appabbnt  Aob  of  a  child  at  a  certain  period 
is  sufficient  evidence,  it  seems,  to  prevent  a  nonsuit  depending  on  the 
question  of  such  child's  age.  * 

ApiiTOBToy  OF  CoKPiTBifT  EviDXircB  OUT  OF  ITS  Obdxb  is  no  giound  for 
a  new  trial;  av  where  certain  evidence  introduced  by  the  plaintiff  in  chief 
was  inadmissible  then,  but  was  admissible  to  contradict  the  testimony 
of  a  certain  witness  for  the  defendant. 

Tbotbb  for  certain  negroes  claimed  by  the  plftintiflw  under  the 
will  of  their  maternal  grandfather,  and  by  the  defendant  under 
a  conyeyance  from  Clark  Bobinson,  the  father  of  the  plaintiffs. 
The  case  turned  on  the  question  as  to  whether  or  not  James  A. 
Bobinson,  one  of  the  plaintiffs,  was  of  such  an  age  as  to  be 
barred  by  the  statute  of  limitations  at  the  issuance  of  the  writ, 
and  as  to  the  competency  of  certain  evidence  on  that  point, 
which  is  stated  in  the  opinion.  Verdict  for  the  plaintiff  James 
A.  Bobinson  for  one  half  the  value  of  the  slaves.  Appeal  and 
motion  for  a  new  trial  by  the  defendant. 

Irby^  for  the  motion. 

SuMivan,  contra. 

By  Court,  Evans,  J.  The  second  and  third  grounds  of  appeal 
are  entitled  to  grave  consideration.  These  embrace  the  ques- 
tions, whether  the  declarations  of  Clark  Bobinson,  the  father  of 
the  plaintiffs,  as  to  the  time  of  their  birth,  and  the  contents  of 
what  was  called  the  family  register  of  births  and  deaths,  were 
admissible,  the  father,  whose  declarations  were  received,  and 
by  whom  the  entry  was  made,  being  still  alive.  These  entries 
stand  on  no  highet  footing  than  other  dedarations,  and  are  en- 
titled to  no  higher  consideration,  except  that,  if  made  at  the 
time  the  fact  occurred,  they  are  more  reliable.  The  proof  is 
more  satisfactory,  more  likely  to  be  true,  than  declarations  made 
afterwards  from  memoiy. 

I  think  there  is  nothing  in  the  idea  that  they  were  admissible 
because  the  defendant  purchased  the  negroes  from  Clark  Bobin- 
son. What  a  man  says  in  relation  to  his  titie,  or  the  defects  of 
anything  of  which  he  is  the  owner,  are  admissible  against  a  pur- 
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chaser  from  him,  on  the  reasonable  assumption  that  at  that  time 
he  would  speak  the  truth.  But  thej  are  received  as  admissions, 
and  stand  on  the  same  footing  as  admissions  bj  the  party  to  the 
suit.  But  such  admissions  are  never  received,  if  made  after- 
wards. Nor  is  there  anything  in  the  fact  that  he,  Clark  Bobin- 
eon,  had  declared  his  intention  to  do  all  he  could  to  defeat  the 
plaintiff's  title.  He  was  a  competent  witness,  and  the  opposite 
party  can  not.  be  deprived  of  the  guaranty  of  his  oath  and  the 
benefit  of  cross-examination. 

These  declarations,  therefore,  if  admissible,  must  be  on  the 
ground  of  hearsay.  This  species  of  evidence  comes  xmder  the 
classification  of  secondaiy,  and  is  so  classed  in  a  recent  treatise 
on  the  principles  of  evidence  by  Best,  in  the  sixty-sixth  volume 
of  the  Law  Library.  This  author,  in  speaking  of  this  kind  of 
evidence,  page  234,  says:  '*  The  true  principle  is  to  consider,  not 
whether  evidence  comes  by  word  of  mouth  or  by  writing,  bat 
whether  it  is  original  in  its  nature,  and  not  indicating  any  better 
source  from  which  it  derives  its  weight.''  The  general  principle 
is,  that  secondaiy  evidence  is  not  admissible  when  higher  evi- 
dence is  accessible;  but  among  the  exceptions  to  this  rule  is  that 
which  admits  hearsay  in  certain  matters,  "  as  the  fact  of  rela- 
tionship between  certain  persons,  the  births,  marriages,  and 
deaths  of  members  of  a  family."  If  it  be  only  secondary  evi- 
dence, it  follows  of  course  that  it  can  never  be  admitted  whilst 
the  primary  evidence  is  in  existence;  and  of  course  the  declara- 
tions of  Clark  Bobinson  as  to  the  fact  in  dispute,  whether  made 
orally  to  witnesses  or  in  writing  in  the  family  register,  are  in- 
admissible. Best,  speaking  on  this  subject,  says:  '*  These  like- 
wise partake  of  the  nature  of  historical  facts  in  this,  that  they 
refer  to  matters  which  have  occurred  in  times  and  among  per* 
eons  who  have  passed  away."  To  the  same  effect  are  all  the 
writers  on  the  law  of  evidence:  See  1  Greenl.  Ev.,  sec.  99. 

I  think,  therefore,  that  neither  the  declarations  of  Bobinson, 
made  orally  or  in  writing,  were  admissible  as  evidence  as  to  the 
time  when  his  children,  the  plaintiffs,  were  bom,  on  any  of  the 
grounds  supposed,  and  that  the  plaintiffs  might  have  been  non- 
suited for  want  of  proof  to  take  their  case  out  of  the  statute  of 
limitations,  but  for  the  evidence  of  Wallace,  who  said  that  in 
1829  the  plaintiff  James  A.  appeared  to  be  four  or  five  years 
old.  This,  if  offered,  as  I  suppose  it  was,  in  the  evidence  in 
chief,  would  entitle  the  plaintiffs  to  go  to  the  jury.  They  could 
not,  at  the  trial  or  now,  be  nonsuited,  if  there  was  any  evidence 
io  prove  they  were  not  barred.    But  the  defendant,  in  his  evi* 
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dence,  read  the  examination  of  tiiis  same  Clark  Bobinson,  and 
gaye  in  evidence,  unobjected,  the  same  family  register,  the  con- 
tents of  which  had  been  previously  given  on  the  part  of  the 
plaintiffs.  The  substance  of  Bobinson's  evidence  was  that  he 
could  not  speak  from  memory  without  reference  to  the  register, 
and  that  that  had  been  torn  so  that  he  could  not  ascertain  the 
time.  Now  as  he  was  the  defendant's  witness,  it  was  competent 
for  the  plaintifEs  to  contradict  him,  and  to  show  that  he  did  not 
6peak  tiie  truth  when  he  said  he  did  know  whether  his  son 
was  bom  the  tweniy-ninth  of  January,  1824,  by  proving  that  he 
had  said  so  to  James  A.  Smith.  The  register  was  offered  by  the 
defendant,  I  suppose,  to  confirm  Bobinson  as  to  the  fact  of 
mutilation,  which  is  the  only  ground  upon  which  I  can  perceive 
it  was  admissible.  The  evidence  of  Finley  and  S.  W.  Biobinson 
would  then  be  admissible  to  prove  that  it  was  unmutilated  at  a 
veiy  recent  period,  and  that  as  it  was  in  his  possession  it  had 
been  intentionally  mutilated  to  cany  out  his  declared  purpose 
of  defeating  the  plaintiffs'  action.  I  think,  therefore,  the  ob- 
jected evidence,  although  not  admissible  originally,  was  dearly 
admissible  in  reply.  And  the  question  now  is,  whether  we  shall 
grant  the  defendant  a  new  trial  on  this  ground.  There  is  no 
definite  rule  on  the  subject  of  granting  new  trials.  The  jury 
have  heard  all  the  evidence,  and  they  have  heard  none  but 
what  was  proper  for  them  to  hear.  The  only  objection  is,  that 
they  did  not  hear  it  at  the  appropriate  time.  We  do  not  per- 
ceive that  in  the  end  the  defendant's  case  has  been  prejudiced 
by  what  has  been  done,  or  that  any  other  result  can  be  obtained 
by  another  trial;  and  the  motion  must  therefore  be  dismissed. 

O'Nbaix,  Withsbs,  and  WnmnB,  JJ.»  concurred. 
Motion  dismissed. 

Bntbib  nr  Familt  Bboibtkb  as  Evidkhox  of  ages  of  ohildreii,  oto.: 
See  Jackson  v.  King,  15  Am.  Dec.  468;  Woodard  v.  SpiUer,  25  Id.  139. 

]>Bi/LABATi0N8  ov  Fathxb  AS  TO  AoB  OF  Ghdj),  admlMibllity  of:  See 
David  y.  SiUig,  14  Am.  Deo.  179. 

Hkabsat   EvmiNci  ok    Qinsrioini  of   Pmnnun^   Obmbullt:  See 

Vaughan  v.  Pkebe,  17  Adl  Deo.  770,  and  note. 

iHTBoniTdnoN  of  Tbtimoht  out  of  Vwoal  OKDia:  See  OowMpnwamHk 
▼.  JBaatman^  48  Am.  Dee.  596. 
An.  Dm.  Vol.  LV-4f 


706  GiVENS  V.  MuLLiNAX.  (B.  GaroliDAi 

GiVENS  Ih  MULUNAX. 

[4  BsoEUtomxtfa  Law,  090.] 
TsiriJrT  n  Broppsd  to  Dxnt  Titlb  under  which  he  enten. 
AoKirowLKDGiaivT  OT  AiroTHEft's  TiTUB  ET  Pabtt  nr  Poanmovy  of  land 

prooared  by  stratagem  or  through  unjiut  apprehennon  or  dear  mistake 

as  to  title,  works  no  estoppel. 

Tbxbpass  quare  dauaum  Jregii,  Yerdict  for  the  plaintiflfy  and 
appeal  and  motion  for  a  new  trial  by  the  defendant,  on  the 
ground  that  the  court  erred  in  holding  the  plaintiflf  not  to  be 
estopped  by  a  certain  acknowledgment  of  title  in  one  Feigasons 
if  obtained  by  stratagem,  unjust  apprehension,  or  dear  mistake. 
Other  facts  appear  from  the  opinion. 

WUherspoon,  for  the  motion. 

O.  W.  WiUiams^  contra. 

By  Court,  WrmBBS,  J.  This  was  an  action  of  trespass  guare 
dau9wn  f regit.  The  possession  by  the  plaintiff  of  the  locus  in 
qujo  can  not  admit  of  question,  for  she  had  planted  cotton  which 
the  defendant  had  plowed  up.  He  had  therefore  committed 
the  act  of  trespass  charged,  provided  his  defense  failed  him. 

He  relied  upon  proof  suited  to  a  plea  of  libenim  tenementum^ 
whether  filed  or  not  does  not  appear  from  the  report. 

This  position  of  the  defense  was  entirely  overthrown;  for  the 
title  to  the  fraction  of  land  upon  which  Uie  trespass  was  com- 
mitted was  very,  clearly  traced  to  a  source  with  which  the  de- 
fendant was  not  connected.  This  will  appear  conclusively  upon 
the  proof  set  forth  in  the  report,  and  this  conclusion  is  not  un- 
derstood to  be  controverted  before  this  court. 

The  defense  next  assumed,  and  reaflSrms  here,  the  ground 
that  the  plaintiff  is  estopped  to  invoke  the  paramount  title 
proved  in  another,  and  under  which  she  entered,  because  she 
had  acknowledged  tenancy  in  writing  to  one  G.  F.  Ferguson  (in 
May,  1848),  under  whom,  by  immediate  conveyance,  the  defend- 
ant claimed. 

This  is  met  by  the  plaintiff  through  evidence  intended  to  sus- 
tain her  argument  that,  in  a  state  of  great  helplessness,  her 
attornment  to  Ferguson  was  procured  by  him  through  appli- 
ances that  amoimted,  if  not  to  a  sort  of  duress,  yet  to  unconsci- 
entious and  deceitful  imposition;  and  that  therefore  she  was  in 
no  wise  estopped  by  such  attornment.  That  question  was  sub- 
mitted to  the  jury,  and  it  was  presented  lyy  the  testimony 
adduced. 
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The  only  queBtion  in  the  case  is,  whether  that  position  for  the 
plaintiff  is  weU  taken. 

That  the  tenant  shall  not  be  heard  to  dispute  the  title  of  the 
landlord,  under  whom  he  entered,  is  a  well-established  branch 
of  the  doctrine  of  estoppels  in  pais,  whether  it  be  a  common-law 
rule  or  (as  is  very  plausibly  contended  by  some)  is  of  kin  to  the 
principle  of  equitable  estoppels.  It  is,  undoubtedly,  weU  rooted 
in  sound  morality.  Actual  possession  being  of  immense  impor- 
tance in  real  actions,  when  that  is  gained  by  the  trust  implied  in 
committing  it  to  tenant  by  lieuidlord,  the  latter  shall  not  be 
abused  by  treacheiy,  the  more  dangerous  since  it  may  be  secret. 
Having  entered  originally  under  a  title  acknowledged  by  the 
Teiy  act,  the  occasion  has  been  rare  that  has  ever  permitted  a 
tenant  so  situated  to  rebel  against  the  landlord's  title — ^though 
the  case  has  occurred  in  our  own  court  and  elsewhere,  that  the 
tenant  has  been  allowed  to  show  the  determination  or  extin- 
guishment of  the  title  under  which  he  had  entered.  That  was 
placed  on  the  ground  that  the  title  had  been  confessed  and 
ayoided. 

But  out  of  the  reason  of  the  general  rule  necessarily  arises  a 
very  intelligible  distinction  between  the  restraint  imposed  on 
the  tenant  by  the  title  under  which  he  originally  gained  posses- 
sion, and  that  which  arises,  and  which  is  relied  on  here  by  the 
defendant,  from  the  acknowledgment  of  another  title,  pending 
the  possession,  whether  the  same  proceeds  from  the  payment  of 
rent  to  another  landlord,  or  from  a  written  declaration,  as  in 
the  present  case.  The  distinction  grows  quite  obvious  when 
such  acknowledgment  can  be  placed,  by  testimony  on  the  part 
of  tenant,  upon  circumyention;  or,  as  the  juiy  found  for  the 
tenant  in  this  case,  where  the  acknowledgment  has  proceeded 
from  '*  stratagem,  unjust  apprehension  (t.  e.,  created  by  defend- 
ant), or  clear  mistake  as  to  his  title." 

That  a  tenant,  under  such  circumstances,  may  neutralize, 
upon  sufficient  proof,  the  effect  of  such  an  attornment  as  the 
defendant  relied  upon  here,  is  a  position  that  has  commended 
itself  to  other  courts,  as  it  does  to  our  understanding. 

In  Cornish  t.  SeareU,  15  Eng.  Com.  L.  234,  Bayley,  J.,  ob- 
served: "  It  has  been  said  that  the  defendant,  having  agreed  to 
become  tenant  to  the  plaintiffs,  can  not  dispute  their  titte.  In 
Rogers  v.  Pitcher^  6  Taunt.  202,  and  Oravenor  v.  Woodhoiae,  1 
Bing.  88,  the  distinction  is  pointed  out  between  the  case  where 
a  person  has  actually  received  possession  from  one  who  has  no 
titie,  and  the  case  where  he  has  merely  attorned,  by  mistake,  to 


708  O.  &  C.  B.  R  Ck>.  V.  WooDsmES.   [S.  Oaxolina^ 

one  who  has  no  title.  In  the  former  case,  the  tenant  can  not 
(except  under  yeiy  Bpecial  circumstances)  dispute  the  title:  in 
the  latter  he  may/'  Sundry  other  adjudged  cases  of  the  same 
import  are  referred  to  by  Mr.  Smith  in  his  note  to  The  DuchesB 
of  Kingston's  Case,  2  Sm.  L.  C.  459.  American  cases  to  the  same 
effect  may  be  consulted  in  the  note  by  the  American  editors  fol- 
lowing. 

The  second  ground  of  appeal  has  not  been  pressed;  and,  if  it 
had  been,  nothing  appears  upon  which  it  could  stand.  The 
witness  objected  to  said  he  had  no  interest,  nor  can  we  perceive 
that  he  had  such  as  to  disqualify. 

Upon  the  whole,  then,  the  plaintiff  seems  to  have  gained  the 
Terdict  of  the  jury,  without  trenching  upon  any  legal  principles. 
She  must  therefore  retain  her  adyantage,  and  the  motion  here 
be  dismissed. 

O'Nball,  Eyaks,  Fbost,  and  Whxtneb,  JJ.,  concurred* 

Motion  dismissed. 


EsTOPPSL  OF  Tksast  TO  Dbmt  Ijbs80B*s  Titlb,  Genkballt:  See  Cfeorge 
T.  PfOnesf,  50  Am.  Beo.  788;  NUe$  v.  Ran^ford,  61  Id.  95;  SmUk  ▼.  Mrndg^ 
02  Id.  221;  Horn  ▼.  Simmofu^  Id.  291;  MurrtU  ▼.  BoberU,  53  Li.  419,  end 
eMM  cited  in  the  notes  thereto. 

Lmsn  Induoxd  bt  Fbaud  to  Aogbft  Lbasb  may  contEOvert  hia  leaaof'i 
title:  HaU  y.  Betmer,  21  Am.  Dec.  394,  and  note.  See  also  to  the  nme  ef- 
hot,  the  note  to  Camp  y.  Camp,  13  Id.  69. 


GbESNVILLB    AND    COLUMBIA  RaILBOAD   GoHPANT 

V.  WooDsmBS. 

[5  BnmABiMOir's  Law.  145.] 
Oxvivo  Nora  lOB  Fibst  iNSTAixMxirr  or  Stock  SuBSOBimaH  Riquibsb 
BT  Ghabtbb  to  be  paid  in  money,  and  taking  a  receipt  for  it  as  money, 
oonatitate,  it  eeems,  a  eofficient  payment  under  the  charter  to  render  the 
■nbioripiion  biodiog;  bat  if  not,  the  Bnbacriber  waives  the  iiregolarity  by 
■abaeqnently  acting  in  the  organization  of  the  corporation,  and  ia  boond. 

AoitOH  to  recoTer  ten  installments  on  twenty-five  shares  of 
stock  in  the  corporation  plaintiffs.  The  principal  question  was 
whether  the  defendant  had  made  such  a  payment  of  the  first 
installment  on  his  subscription  to  the  stock  of  the  corporation 
as  to  make  it  binding.  The  facts  appear  from  the  opinion. 
The  court  below  nonsuited  the  plaintiffs  and  the  plaintifiii  ap* 
pealed,  and  now  move  to  set  aside  the  nonsuit. 
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Cfregg  and  Perry,  for  the  appellants. 
SuUivan,  contra. 

By  Oourt,  Eyahb,  J.  The  question  made  in  the  brief  is, 
whether  the  dronit  court  was  in  error  in  deciding  that  the 
plaintiffis  could  not  recoYer,  because  the  defendant,  at  the  time 
he  subcribed  for  the  shares  in  the  company's  stock,  did  not 
pay,  as  directed  by  the  charter,  twenty-fiye  dollars  in  money:  11 
Stat.  824;  but  gave  his  note  payable  to  the  commissioners,  and 
which  has  since  been  transferred  to  the  company. 

If  the  defendant  had  done  no  more  than  subscribe  for  the 
shares,  there  would  be  authority  for  saying  that  a  subscription 
irithout  payment  was  a  riolation  of  the  terms  on  which  the 
charter  was  granted,  and  a  fraud  on  the  public:  Union  T.  Co.  y. 
Jenkins,  1  Cai.  881;  Hibemia  T,  Co.  y.  Henderson,  8  Sei^.  &  B. 
219  [11  Am.  Dec.  598].    But  in  a  later  case.  Centre  etc.  T.  Co. 
Y.  McConaby,  16  Id.  140,  the  court  seemed  to  think  the  publio 
could  redress  its  wrongs  by  scire  facias  or  qux>  warranto,  but 
that  the  subscribers  might  be  bound.    But  this  case  steers  clear 
of  this  difficulty.     Here  the  defendant  gaYO  his  note  for  the  pay* 
ment  and  receiYcd  his  receipt  for  the  same,  as  money.    That 
commissioners  reported  him  as  haYing  paid,  and  he  acted  by  his. 
proxy  in  organizing  the  company.     In  the  case  aboYe  referred 
to.  Centre  etc.  T.  Co.  y.  McConaby,  the  subscription  for  a  large* 
part  of  the  stock  was  fictitious,  made  in  the  names  of  per«- 
sons  who  paid  nothing  and  had  nothing  wherewith  to  pay;  the^ 
court  held  that  the  defendant,  who  was  a  bona  fide  subscriber^ 
could  not  be  compelled  to  pay  if  he  had  sustained  any  damage, 
and  had  done  nothing  more  than  to  subscribe;  but  where  he  had 
accepted  the  charter,  and  by  his  own  act  had  put  it  in  operation, 
he  was  bound  to  pay.    Now  this  was  precisely  what  Woodsidea 
did.     So  that  cYcn  admitting  (which  I  am  not  inclined  to  do) 
that  the  receipt  of  his  note  was  not  such  a  payment  as  the  char- 
ter required,  it  was  a  mere  irregularity  which  he  has  subsequently 
waiYed  as  to  himself,  by  his  subsequent  conduct.    In  all  other 
particulars,  his  case  is  like  the  cases  of  Coleman  and  Choice,  in 
which  the  opinion  has  just  been  deliYcred.     The  nonsuit  is  set 
aside  and  a  new  trial  ordered.    A  new  trial  is  also  ordered  in 
the  cases  of  the  same  plaintiffs  against  T.  Henry  Stokes,  James 
M.  SulliYan,  and  W.  T.  M.  Austin,  which  depend  on  the  same 
principles  and  the  same  facts. 

Wabdlaw  and  WrrnEBS,  JJ.,  concurred. 
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O'Nball  and  Whitnxb,  JJ.,  the  first  being  piesident  and  the 
eeoond  director  of  the  company,  did  not  hear  the  argmnent,  and 
gave  no  opinion. 

Motion  granted. 

BUBSCBIPTIOV    OF   StOOX  WITHOUT   PaTXXHT   OF    FIB8T  InaCALUaaiT  TO- 

quired  by  oharter  ia  Toid:  Hiherma  T.  Corp.  ▼.  ffatdermm,  11  Am.  Deo.  008^ 
and  note. 

Now  oa  Check  Taksn  fob  FmBT  iKraALUfxirr  on  Stock  SuascBir- 
noK.— Taking  a  check  for  aach  inatallment  ia  invalid,  when:  See  Cfrodber  y* 
-Cfwte,  34  Am.  Dec  228.  In  Clark  r.  Farrington,  11  Wia.  d30»  the  principal 
'caae  ia  cited  aa  intimating  that  a  payment  of  aach  an  Inatallment  by  the  aab> 
'ecriber'a  giving  hie  note  therefor  ia  good. 

NoTB  Dkimxd  Patmxht,  when  and  whxv  hot:  See  MtOeig^  y.  HMM 
Jnm  Co.,  61  Am.  Dea  60,  and  note. 


Peaboe  V.  MoGlenaghan. 

(5  BioBAXiMcni^  Law,  178.] 

InoBiKAL  AKD  Ebbonboub  Vsbdict  MAT  BB  AxENDXD  tooonfonnit  to  the 
law  and  the  intention  of  the  jnry,  and  a  direction  to  the  jniy  in  an  action 
for  obatmcting  a  private  way,  where  they  have  retamed  a  general  verdiol 
for  the  plaintiff  without  adding  damagea,  to  amend  the  verdict  ao  aa  to 
give  aome  damagea,  ia  not  error. 

Declabation  in  Cask  fob  Obstbuctino  Wat  SExmro  oirr  Tebxini,  Am» 
Gbvebal  Vebdict  thereunder  for  the  plaintiff  are  auffidently  certain. 

Wat  n  Extinottibhkd  bt  Union  of  Title  in  fee  in  the  dominant  and  aer- 
Tient  eatatea  in  the  aame  peraon. 

Wat  18  NOT  ExTiNoniBHED  bt  Conybtancb  of  Dominant  Estate  in 
Tbxtst  to  the  owner  of  the  aervient  eatate,  for  the  benefit  of  a  maxried 
woman  for  life,  remainder  in  fee  to  her  children,  nor  ia  the  way  aoapended 
byauch  a  conveyance. 

POflSEBBioN  IN  Bight  of  PoBBBNOB'ii  Wife  m  not  Seisin  in  the  atriot  legal 


Seisin  is  not  Nbcessabt  to  Maintain  Cask  fob  Obstbuctino  Wat  ap- 
purtenant to  land,  but  rightful  poaaeeaion  ia  auffident^  and  under  an  allega- 
tion of  aeiain  and  poeaeaaion  proof  of  rightful  poaaeaaion  will  aupport  the 
action,  eapecially  after  verdict. 

Axxeoation  of  Possession  of  Land  and  of  Right  of  Wat  oteb»Ai>- 
jODmro  Tbact,  without  averring  that  the  right  of  way  ia  by  reaaon  of 
the  poaaeeaion,  ia  aufficient  after  verdict  where  a  way  appurtenant  ia 
proved,  although  the  better  course  ia  to  allege  the  way  to  be  by  reaaon  of 
the  poaaeeaion. 

Oasb  for  obstmcting  a  private  way  appurtenant  to  the  plaintiff's 
land,  which  had  existed  from  time  immemorial  over  the  defend- 
ant 's  land.    The  report  of  the  judge  who  tried  the  case  set  out  the 
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^Tidenoe  as  to  the  existence  of  the  way  at  considerable  length, 
but  as  no  question  arose  thereon,  it  is  not  necessaiy  to  recapitu- 
late that  oTidenoe.  It  appeared  that  the  plaintiff's  land  was  in 
1842  sold  on  execution  for  a  debt  due  to  McClenaghan,  the 
hiusband  of  the  present  defendant,  and  was  purchased  by  the 
said  McClenaghan,  to  whom  the  sheriff  conyeyed  the  same  in 
trust  for  the  sole  and  separate  use  of  the  wife  of  the  plaintiff 
during  her  natural  life,  and  after  her  death  to  her  children.  An- 
other trustee  was  appointed  after  the  death  of  the  defendant's 
husband,  and  such  trustee  had  settled  with  the  defendant  as  her 
husband's  administratrix,  repaying  her  the  price  paid  for  the  land. 
The  plaintiff  was  in  possession  and  had  the  sole  management  of 
the  land,  but  the  trustee  accounted  annually  to  the  commissioner 
for  the  proceeds  of  the  crops.  On  the  trial  the  jury  returned  a 
general  verdict  for  the  plaintiff,  when  the  court  asked  them  if 
they  intended  to  give  damages,  and  told  them  they  should  find 
some  damages,  and  they  were  allowed  to  return  and  amend  their 
verdict  in  that  particular.  Appeal  and  motion  for  a  new  trials 
on  grounds  sufficiently  appearing  from  the  opinion. 

Inglia  and  Dargan,  for  the  motion. 

Mclver  and  HarUee^  corUra. 

By  Court,  Evans,  J.  If  I  were  to  undertake  to  define  what 
is  a  priYate  way,  and  wherein  it  differs  from  those  neighborhood 
roads  which  are  called  private  paths  in  the  old  acts  of  assembly, 
I  should  but  repeat  what  has  been  said  in  the  cases  heretofore 
decided.  The  substance  of  these  decisions  is  set  out  in  the 
charge  of  the  circuit  judge  as  reported  to  this  court:  See  8ima 
Y.  Davis,  Cheves  L.  1  [84  Am.  Dec.  581];  Eogg  v.  QUI,  1  Mc- 
MuU.  L.  829;  Naah  v.  Peden,  1  Spears  L.  17;  Prince  v.  Wilboum, 
1  Bich.  L.  58;  StateT.  Mobley,  1  McMull.  L.47;  StaleT.  Sartor,  2 
Strobh.  L.  60.  On  the  grounds  which  relate  to  these  questions, 
this  court  does  not  perceive  any  error  of  law  in  the  charge  of 
the  circuit  judge  to  the  jury.  As  to  the  facts,  I  do  not  consider 
there  was  a  shadow  of  CTidence  to  give  this  road  a  public  char- 
acter.  Beyond  Pearce's  house,  there  was  no  evidence  to  estab- 
lish either  a  public  or  a  private  way.  If  any  was  established,  it 
was  a  private  way  from  the  plaintiff's  house  to  the  Marion  road. 
The  evidence  on  this  point  was  certainly  not  so  full  and  conclu- 
sive as  I  would  have  desired;  but  the  subject  is  one  about  which 
full  and  reliable  evidence  can  seldom  be  attained.  Even  in  trans- 
actions of  recent  date,  the  memory  of  man  is  often  fallacious, 
and  is  much  more  so  in  relation  to  what  was  done  or  said  at 
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times  long  since  passed.  In  this  case,  there  iras  evidence  to 
establish  the  way,  and  as,  with  proper  instructions  on  the  law, 
the  jury  have  f onnd  for  the  plaintiff,  this  court  will  not  disturb 
the  verdict. 

As  to  the  fifth  ground,  which  objects  to  the  amendment  of  the 
verdict,  I  have  no  other  renuirk  to  make  but  this,  that  it  is  every 
day's  practice,  and  I  do  not  see  how  justice  can  be  properly  ad- 
ministered, unless  informal  and  erroneous  verdicts  can  be  car- 
reoted,  so  as  to  make  them  conform  to  the  law,  and  consistent 
with  the  intention  of  the  jury.  Nor  do  I  see  any  reason  for  the 
interference  of  this  court  on  the  sixth  ground.  The  declaration 
sets  out  the  termini  of  the  road,  and  the  verdict  establishes  the 
plaintiff's  right  of  way  from  one  terminus  to  the  other,  that  is, 
from  the  plaintiff's  house  to  the  public  road,  and  this  is  all  thai 
the  authorities  require.  Indeed,  I  do  not  see  how  there  could 
be  any  greater  certainty,  without  annexing  a  plat,  which  I  have 
never  known  done  in  these  actions,  which  are  for  damages  alone. 

The  second,  third,  and  fourth  grounds  require  a  more  full  ex- 
amination. The  secbnd  ground  alleges  that,  even  if  the  right 
of  way  formerly  existed,  it  had  been  extinguished  when  John 
McOlenaghan  purchased  Pearce's  land  at  the  sale  by  the  sheriff. 
If  the  sheriff's  deed  had  conveyed  the  land  in  fee  simple,  with- 
out the  trusts,  there  is  no  doubt  the  way  would  have  been 
extinguished,  according  to  all  the  authorities.  The  essential 
ingredient  of  a  right  of  way  would  be  wanting;  it  would  not 
be  a  right  of  way  over  another's  land,  but  over  his  own  land. 
The  minor  right  would  be  merged  in  the  greater.  It  would 
seem,  from  the  authorities  and  tiie  reason  of  the  rule,  that,  in 
general,  this  can  only  be  where  the  fee  simple  of  both  tenements 
are  imited.  If  McOlenaghan  had  leased  Pearce's  land  for  a  year 
or  years,  this  would  not  be  an  extinguishment,  but  only  a  sus- 
penbion  during  the  lease.  So  also,  if  the  owner  of  the  servient 
tenement  shall  buy  a  life  estate  in  the  dominant  tenement,  this 
would  not  impair  the  rights  of  those  in  remainder.  On  the 
termination  of  the  life  estate,  the  renudnderman  would  take 
the  estate  with  all  the  appurtenances  and  easements  originally 
attached  to  it:  See  2  Hilliard  Heal  Prop.  3;  3  Kent's  Oom.  449; 
"Wc  jliych  on  Ways,  4  Law  Lib.  70.  This  makes  it  necessary  to 
inquire  what  estate  McOlenaghan  took  under  the  sheriff's  deed. 
The  trusts  declared  are  for  Mrs.  Pearce  for  life,  and  after  her 
death  to  her  children.  On  the  death  of  Mrs.  Pearce,  the  statute 
of  uses  would  execute  the  use  in  her  children  without  any  convey- 
ance from  the  trustee.    The  effect  of  the  deed  was  to  convey  to 


Nov.  1851.]         Peabce  u  McClenaghan.  713 

McCIenaghan  an  estate  during  the  life  of  Mrs.  Pearoey  with  a 
remainder  in  fee  to  her  children.  It  is  immaterial  whether  the 
statute  executes  the  use  at  the  date  of  the  deed,  as  some  have 
supposed,  or  on  the  death  of  Mrs.  Pearce.  In  either  case  the 
effect  would  be  the  same.  McClenaghan*s  estate  would  be  only 
for  the  life  of  Mrs.  Pearce,  and  having  only  a  life  estate,  the 
way  would  not  be  extinguished.  But  it  may  be  said  that  the 
way,  although  not  extinguished,  was  suspended,  and  no  action 
wiU  lie  during  the  suspension.  In  the  application  of  legal  prin- 
ples,  we  must  have  regard  to  the  reason  of  them.  It  is  clear 
the  intention  of  the  deed  was,  that  Mrs.  Pearce  should  have  the 
occupation  of  the  land:  the  way  was  as  essential  to  her  and  her 
husband  after  as  before  the  sale.  McCIenaghan,  although  legally 
the  owner,  as  to  the  use  and  enjoyment,  was  only  nominally  the 
owner.  Both  extinguishment  and  suspension  are  but  implica- 
tions of  law,  which  take  away  the  easement  as  no  longer  neces- 
sary to  the  enjoyment  of  the  estate.  The  easement  was  as 
necessary  afterwards  as  before  the  sale,  and  the  reason  for  sus- 
pension did  not  exist. 

The  third  and  fourth  grounds  relate  to  the  pleadings  and  evi- 
dence. The  first  count  in  the  declaration  states  that  the  plaintiff 
was  "  seised  and  possessed  of  a  certain  piece  of  land,  with  the 
appurtenances  and  easements  thereunto  belonging,''  etc.,  "  and, 
by  reason  thereof,''  was  entitled  to  the  way.  Now  the  plaintiff 
was  not  seised  in  the  strict  legal  sense  of  that  word;  he  had 
only  a  possession  in  right  of  his  wife.  According  to  the  authori- 
ties, it  was  not  necessary  for  the  plaintiff  to  have  alleged  a  seisin 
in  the  land — possession  alone,  if  rightful,  was  sufficient  to  main- 
tain the  action:  Saund.  on  PL  &  Ev.  918;  1  Com.  Dig.  406,  B. 
The  objection  is,  that  having  so  stated  his  title,  he  was  bound 
to  prove  it.  This,  in  general,  is  true,  but  in  actions  for  torts, 
the  same  strict  rule  of  proof  is  not  required  as  on  contracts. 
This  mode  of  stating  the  plaintiff's  title  is  usual  in  actions  of 
trespass;  and  I  have  never  known  the  objection  prevail,  that  he 
did  not  prove  both  seisin  and  possession.  The  plaintiff  proved 
his  possession,  and  that  was  all  that  was  necessary  to  give  him 
a  right  of  action;  and  this  we  think  sufficient  after  verdict,  even 
if  it  could  have  prevailed  in  another  form,  which  I  am  not  in- 
clined to  think.  The  second  count  alleges  that  the  plaintiff 
''hath  been,  and  still  is,  possessed  of  a  certain  piece  or  parcel 
of  land,  with  the  appurtenances  and  easements  thereunto  belong- 
ing," etc.,  "and  then  had,  and  still  of  right  ought  to  have,  a 
certain  way,"  etc.    In  this  count,  the  possession  of  the  land  and 
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the  right  to  the  way  are  both  set  out^  but  it  does  not  connect 
them  by  saying  that  the  right  of  way  was  by  reason  of  his  pos- 
session. The  objection  is,  that  the  right  claimed  by  ihe  plead- 
ing is  a  right  in  gross,  or  one  personal  to  the  plaintiff,  but  the 
right  proved  on  the  trial  was  appurtenant  to  the  land;  and  hence 
there  was  a  variance  between  the  allegata  and  the  prcbala.  It 
would  certainly  have  been  better  pleading  and  more  in  con- 
formity with  the  usual  precedents  to  have  stated  the  plaintiff's 
right  of  way  to  have  been  by  reason  of  the  possession.  This  is 
a  motion  for  a  new  trial.  After  verdict,  the  court  will  look  into 
the  pleadings,  and  if  a  cause  of  action  is  set  out  in  an  intelligi- 
ble form,  although  not  with  technical  accuracy,  the  verdict  will 
be  sustained.  We  think  this  has  been  done.  The  words  "  by 
reason  thereof"  are  omitted,  but  the  clear  meaning  is  the  same 
as  if  these  words  had  been  used.  If  the  plaintiff  had  been  suing 
for  a  right  in  gross,  it  would  have  been  wholly  unneoessazy  to 
have  alleged  any  possession. 
The  motion  for  a  new  trial  is  therefore 


O'NsALL,  Wabdlaw,  Fbost,  and  Whttneb,  JJ.,  conouzxed. 
WrrHEBS,  J.,  did  not  hear  the  argument. 
Motion  dismissed. 


AMEin>MENT    OB    MODinOATION    OF    ImTOBMAL  OB    EbBONXOUS  VBBOIOVt 

See  HfOehiaon  ▼.  KeUy,  39  Am.  Deo.  260;  Rigg  ▼.  Oook^  46  Id.  402;  SeUle  v. 
Alison,  52  Id.  393;  McMahan  v.  McMahan,  53  Id.  481,  and  notes. 

ExTiHOUiSHMXNT  ow  BiOHT  OF  Wat  bt  Umitt  OF  TiTLB  and  pOBBCMJOn 
in  dominant  and  servient  estates:  See  BUger  v.  Parber,  54  Am.  Deo.  744^ 
and  note. 


Weight  v.  Lewis. 

[6  Biobabimom's  Law,  212.] 
AmSTATION  OF  WlLI^   IF  TXSTATOB  MIOBT  HAVX  SXBN  WITNB8SI8   81ON, 

is  deemed  to  have  been  made  in  hia  presence,  so  as  to  salasf y  the  statates 
as  where  the  testator,  being  in  ordinary  health,  signed  his  will  in  a 
piazza,  and  then  surrendered  his  seat  to  the  witnesses  to  sign,  and 
stepped  into  the  door  of  the  adjoining  room  and  there  remained,  but 
oonld  see  the  signing  if  standing  in  or  near  the  door  or  walking  abon  t 
the  room  or  by  taking  a  step  or  two  from  the  place  where  the  witnesses 
afterwards  foond  him  sitting,  and  oould  hear  all  that  passed. 
Will  Ezboutsd  in  Lucid  IirrmtTAL  by  one  who  was  before  and  afterwards 
a  confirmed  lunatic  is  valid. 

Appeal  from  a  decision  of  the  ordinaiy  admitting  a  will  to 
probate.    The  facts  as  to  the  attestation  of  the  will  are  stated 
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in  the  opinion.  It  appeared  that  the  will  was  executed  in  May, 
1849;  that  from  1839  to  1843  the  testator  was  an  inmate  of  a 
lunatic  aerylum;  that  he  was  found  insane  by  an  inquisition  of 
lunacy  in  1842;  that  in  1843  he  was  discharged  from  the  asylum 
as  sufficiently  improved  to  be  at  large  with  safety,  though  not 
cured,  and  that  he  was  returned  to  the  aerylum  in  August,  1849, 
and  remained  there  until  his  death.  It  appeared  also  that  be- 
fore the  execution  of  his  will,  the  testator  was  advised  by  coun- 
sel that  he  could  make  a  will,  and  that  it  was  written  pursuant 
to  his  instructions.  The  judge,  besides  commenting  upon  the 
evidence,  instructed  the  jury,  as  matter  of  law,  that  if  the  tes- 
tator was  sane  at  the  execution  of  the  will,  and  understood  the 
act  which  he  did,  there  was  sufficient  testamentary  capacity,  and 
that  the  attestation  was  sufficient  if  the  testator  might  have  seen 
the  witnesses  sign.  The  jury  found  for  the  will,  and  the  judge 
approved  the  finding.  The  defendants  appealed,  and  moved 
for  a  new  trial. 

Dawkins  and  ThomsaUy  for  the  appellants. 

Oregg  and  McAliUy,  contra. 

By  Court,  O'Neall,  J.  The  two  first  grounds  of  appeal  maloi 
the  question  whether  the  witnesses  to  the  will  subscribed  their 
names  in  the  presence  of  the  testator.  The  jury  have  so  found: 
and  unless  they  were  improperly  instructed,  or  their  verdict  be 
flagrantly  against  the  facts,  I  do  not  perceive  any  just  legal  rea- 
son why  the  appellants  should  complain. 

The  instruction  was  to  the  jury  in  the  precise  words  used  by 
the  law-writers;  they  were  told  in  the  very  words  of  Jarman, 
1  Jarm.  on  Wills,  105,  to  inquire  whether  he  (the  testator)  might 
have  seen  the  witnesses  sign.  There  was  then  no  wrong  instruc- 
tion. Did  the  facts  show  that  the  testator  could  not  have  seen? 
or,  perhaps  more  properly,  did  they  show  he  might  have  seen  ? 

He  was  in  ordinary  health;  he  and  the  witnesses  walked  into 
the  piasma  to  execute  his  will;  he  wrote  his  name,  and  was  in 
the  act  of  getting  up,  when  one  of  the  witnesses  suggested  the 
propriety  of  a  seal;  he  resumed  his  seat  at  the  end  of  the  table 
near  the  door,  made  his  seal,  and  then  surrendered  his  seat  to 
the  witnesses  to  sign  their  names;  he  stepped  into  the  door  of 
the  sitting-room;  if  he  remained  in  or  near  the  door,  or  was 
walking  about  the  room,  he  could  have  seen  the  witnesses  sign; 
or  if  even  he  was  sitting  where  the  witnesses,  after  the  attesta- 
tion, found  him,  he  could,  by  rising  out  of  his  chair  and  mov- 
ing a  step  or  two,  have  seen  each  witness  write  his  name.    So, 
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too,  he  was  in  hearing  of  eyeryihing  occniring  in  the  piama  at 
the  table  where  the  will  was  executed  and  attested. 

These  circumstances  make  out  a  case  of  oonstmctiTe  presence, 
where  the  testator  might  haye  seen  the  witnesses  sign.  The  ob- 
ject of  the  statute,  in  requiring  the  witnesses  to  sign  in  the 
presence  of  the  testator,  was  to  preyent  the  fraudulent  substi- 
tution of  another  paper  for  the  testator's  will.  In  all  the  cases 
heretofore,  the  will  was  taken  from  the  actual  presence  of  the 
testator  to  be  attested,  and  then,  of  course,  it  was  necessary  to 
be  shown  he  still  had  the  power  to  see  the  attestation.  Here 
the  will  remained  exactly  where  the  testator  signed  it;  he  left 
the  witnesses  when  he  knew  they  were  attesting  it.  This  makes 
a  yery  important  distinction;  and  shows  most  conclusiyely  he 
might  haye  seen,  if  he  would.  It  comes  up  to  what  Judge 
Richardson  said  in  Beynolds  y.  Reynolds,  1  Spears,  256  [40  Am. 
Dec.  699].  Speaking  of  the  necessity  that  the  witnesses  should 
be  in  such  a  position  that  the  testator  could  haye  seen  them 
sign,  *'  which,"  says  he,  '*  means,  that  they  must  not  withdraw 
themselyes  from  the  continued  obseryance  of  his  senses,  al- 
though the  testator  may  himself  refrain  from  using  such  senses.*' 

Here,  too,  the  testator  was  in  ordinary  health,  capable  of 
walking,  hearing,  and  seeing.  This,  too,  constitutes  a  yeiy 
important  distinction — ^in  most  cases  of  wills,  the  testator  is  in 
sickness,  if  not  in  extremis.  It  seems  to  me  that  this  will  was 
much  more  attested  in  the  testator's  presence  than  where  a  will 
was  executed  by  a  sick  person,  who,  the  instant  he  signed,  fell 
back  in  bed  and  drew  his  bed-curtains,  so  that  in  fact  he  did 
not  see;  yet  the  witnesses  attesting  by  his  bed-side,  it  was  held, 
did  so  in  his  presence.  Why  ?  Because  he  could  by  "  an  easy 
effort,"  remoying  the  curtains  with  his  hand,  haye  seen;  or 
perhaps  he  could  hear  eyexything  going  on,  and  therefore  there 
was  no  danger  of  imposition.  Both  reasons  are  found  in  this 
case — ^an  easy  effort  could  haye  placed  the  whole  scene  in  the 
testator's  yiew;  so  he  could  hear  eyerything  said  or  done.  There 
was  no  danger  of  imposition,  and  hence  the  statute  is  satisfied. 

The  case  of  Doe  d.  Wright  y.  Manifold,  1  Mau.  &  Sel.  294, 
does  not  stand  in  our  way.  For  there  the  witnesses  remoyed  the 
will  after  execution  from  the  sick-chamber  to  another  room, 
and  there  attested.  The  jury  found  specially,  that  the  testa- 
tor was  in  such  a  situation  he  could  not  see  the  witnesses  sign. 
That  was  the  reason  which  Lord  EUenborough  gaye  for  decid- 
ing against  the  will.  Had  it  not  been  for  that,  he  said  he 
would  haye  had  great  doubts,  notwithstanding  the  remoyal  of 
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the  will  from  Uie  sick-chamber  to  another  room,  and  where  it  was 
necessary  for  the  testator  to  have  left  the  bed»  and  to  be  seated 
in  an  easy-chair,  and  then  to  advance  his  head  into  the  passage. 
If  a  case  thus  situated  would  have  created  doubts  of  the  learned 
chief  justice,  may  we  not  reasonably  infer,  in  a  case  like  this, 
sustained  by  the  verdict  of  a  jury,  he  would  have  been  en- 
tirely satisfied?  The  case  of  Gasman  y.  Dade,  1  Bro.  C.  C.  99, 
where  the  lady  executed  the  will  in  her  carriage,  and  the  wit- 
nesses attested  in  an  adjoining  law-office,  would  be  more  like 
this;  there  sitting  in  the  carriage,  by  putting  her  head  out  of 
the  window  of  the  carriage,  she  might,  through  the  office  win- 
dow, see  what  was  going  on.  There,  as  here,  ''  an  easy  effort" 
would  have  enabled  her  to  see;  but  there  it  is  not  noted  that 
she  could  hear  everything  done  or  said:  here  that  is  the  fact, 
and,  in  this  respect,  this  case  haa  the  adyantage  of  that.  The 
court  is  satisfied  with  the  verdict  on  the  question  of  attestation 
in  the  presence  of  the  testator. 

The  other  grounds  are  sufficiently  answered  by  the  report  of 
the  judge  below. 

Thb  motion  is  dismissed. 

EvAss,  Wabdulw,  Fbost,  VfTSHMBBf  and  WnmnB,  JJ.,  eon* 
oorred. 

Motion  dismissed. 
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Fabnbwobiieh  v.  Fowler. 

[1  SWAV,  1.] 

br  BziounNO  Wbit  or  Possbssiok,  It  is  Dutt  of  OmoEB  to  dalirw 
the  fall  and  actual  poMesrion  of  the  premiaeB  reoorered,  and  simply  tom- 
ing  the  defendant  oat  of  the  hoaae  into  the  yard  and  allowing  him  to  re- 
tort to  an  oat-house  is  not  a  lidgal  and  proper  aervioe. 

Pabtt  is  Bound  bt  iNJUKcnoN  from  thb  Ton  Hi  BiJi  Nonos  of  ita 
iMoanoe,  or,  if  there  is  no  anneoeesary  delay  in  issaing  it,  from  the  time 
the  order  granting  it  is  made. 

Aar  DoNB  in  Violation  of  iNJUNonoN,  heing  nnlawfol,  is  to  be  deemed 
ineffeotnal  and  unavailable  as  to  the  purpose  intended  aa  though  it  had 
not  been  done,  or  if  that  is  impossible  because  of  the  intervention  of  the 
rights  of  innocent  third  parties,  the  defendant  is  liable  to  make  indemnity. 

LjlNINI  Hxld  nr  Violation  of  Prohibitions  of  Injunction  may  be  re- 
oovered  in  an  action  at  law  for  fordUe  entry  and  detainer. 

FoBOiBLB  entry  and  detainer.    The  opinion  states  the  facts. 
MQligan  and  Barton,  for  the  plaintiff  in  error. 
Faitteraan,  for  the  defendant  in  error. 

By  Court,  Totten,  J.  The  case  is  an  action  for  a  forcible 
entiy  and  detainer,  and  after  a  trial  before  the  justices,  it  was 
taken  to  the  circuit  court  of  Greene,  where,  at  June  term,  1851, 
on  a  trial  de  novo,  judgment  was  rendered  for  Fowler,  the 
plaintiff  in  the  suit,  and  Famsworth,  one  of  the  defendants,  has 
appealed,  in  error,  to  this  court. 

It  appears  that  on  the  seyenth  of  June,  1847,  in  a  former 
suit  instituted  by  Famsworth  against  Fowler,  for  an  unlawful 
detainer,  there  was  judgment  for  Famsworth,  awarding  to  him 
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a  imt  of  possession  for  the  same  premises,  the  farm  and  one 
hundred  and  fifty  acres  of  land.  Famsworih's  claim  was  in 
fact  a  mortgage,  in  the  form  of  an  absolute  deed,  made  for  the 
security  of  money  loaned.  On  the  twenty-sixth  of  June,  1847, 
Fowler  filed  his  bill  in  chancery  at  GreenYille^  and,  upon  the 
grounds  of  equity  assumed  therein,  prayed  for  an  injunction, 
which  was  granted  and  issued  on  the  same  day,  enjoining  the 
said  Famsworth,  the  defendant  therein,  from  taJdng  possession 
of  said  premises  in  any  manner,  or  causing  a  writ  of  possessioup 
on  his  said  judgment,  to  issue  for  the  same.  Two  days  there- 
after, that  is,  on  the  twenty-eighth  of  June,  1847,  Famsworth 
caused  the  writ  of  possession  to  issue,  and  placed  it  in  the  hands 
of  an  officer  to  be  executed,  who,  on  the  same  day,  went  upon 
the  premises  with  Famsworth  and  others,  and  was  proceeding 
to  execute  the  writ,  when  the  sheriff  arrived  with  the  injunction 
and  served  it  on  the  parties.  The  officer  had  removed  Fowler^s 
family  and  effects  from  the  dwelling-house  into  the  yard  or  in- 
closure  at  the  house,  and  was  in  the  act  of  removing  them  and 
said  effects  off  the  premises,  when  any  further  action  was  ar- 
rested by  the  service  of  the  injunction,  fie  states  that  he  had 
placed  Famsworth  in  possession  of  the  house,  and  Fowler's 
wife  and  children  and  his  effects  were  remaining  in  the  yard 
when  the  injunction  was  served,  and  that  nothing  further  was 
done  in  the  execution  of  the  writ  of  possession.  Fowler  then 
endeavored  to  resume  the  possession  of  the  house,  when  he  was 
violently  and  forcibly  resisted,  beaten,  and  driven  away  by 
Famsworth,  and  others  who  were  there  and  acting  with  him. 
He  went  with  his  family  to  an  out-house,  a  bam,  on  the  prem- 
ises, where  he  remained  for  some  three  months;  Famsworth 
retaining  possession  of  the  house. 

There  is  strong  reason  to  believe  that  Famsworth  knew  that 
the  injunction  had  been  ordered,  and  perhaps  issued,  before  he 
proceeded  with  his  writ  to  take  possession  of  the  premises.  On 
the  twenty-eighth  of  June,  about  sunrise,  he  applied  for  the 
writ,  and  forthwith  proceeded  to  the  officer  to  execute  it  and  to 
be  put  in  possession.  When  they  arrived  at  Fowler's  he  in- 
formed them  that  he  "had  taken  the  case  to  court,"  which 
Famsworth  must  have  understood  to  refer  to  the  suit  in  chan- 
cery, as  no  other  proceeding  had  been  instituted.  We  think  it 
may  fairly  be  inferred  from  the  facts  and  circumstances  in  the 
case,  that  he  was  running  a  race  against  the  sheriff  to  execute 
the  writ  of  possession  before  the  service  of  the  injunction. 

Now,  upon  this  state  of  facts.  Fowler  brings  the  present  action 
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to  recoYer  possession  of  the  bouse,  which  was  retained,  as  before 
stated,  by  Famsworth  and  his  tenants. 

1.  In  considering  the  questions  made  in  argument,  we  inquire, 
first.  Was  the  writ  of  possession  executed  before  the  service  of 
the  injunction  ? 

Now  as  to  what  is  a  legal  and  valid  execution  of  a  writ  of 
habere/aoiaa  possessionem,  we  may  observe,  that  it  is  the  duly  of 
the  officer  to  deliver  the  full  and  actual  possession  of  the  prem- 
ises recovered.  And  it  is  said  that  the  process  is  not  understood 
to  be  executed,  nor  the  execution  complete,  until  the  officer  is 
gone  and  the  plaintiff  left  in  quiet  possession:  2  Tidd  Pr.  1247. 
If  the  tenant  do  not  peaceably  and  quietly  yield  the  possession 
to  the  plaintiff  and  consent  thereto,  it  is  the  duty  of  the  officer 
to  remove  him  entirely  off  the  premises,  and  it  can  not  be  said 
that  he  has  executed  the  writ  until  he  has  done  so.  In  fact  it 
is  the  surest  and  best  way.  so  to  remove  the  tenant  that  the 
plaintiff  may  have  the  excdusive  and  quiet  possession  to  which 
he  is  entitled  in  virtue  of  his  recoveiy :  Id.  1246. 

Now,  in  the  present  case,  the  possession  was  not  yielded,  but 
was  contested  and  resisted,  and  yet  the  tenants  remained  on  the 
premises,  when  the  action  of  the  officer  was  arrested  by  service 
of  the  injunction.  Nor  had  the  officer  given  possession  of  the 
entire  premises  recovered,  but  only  of  the  house,  which  was  a 
part  thereof.  In  this  respect,  therefore,  the  writ  was  only  in 
part  executed.  And  when  he  had  gone  he  left  the  tenants  and 
the  plaintiff  on  the  premises  contesting  the  right  of  possession, 
and  neither  party  yielding,  it  resulted  in  strife  and  violence, 
which  it  is  an  important  object  of  the  writ  to  preyent  or  suppress. 

We  are  of  opinion,  therefore,  that  the  writ  of  possession  was 
not  executed  before  the  service  of  the  injunction,  or  in  other 
words,  that,  in  a  legal  and  proper  sense,  it  was  not  executed  at 
all. 

2.  At  what  time  was  the  defendant  affected  by  the  prohibi- 
tions contained  in  the  injunction  ? 

It  is  true  that,  regularly,  the  injunction  should  be  actually 
served  upon  the  parfy,  as  the  most  sure  and  certain  way  of  noti- 
fying him  of  its  contents.  But  if  the  defendant  be  otherwise 
informed  of  the  issuance  of  the  injunction,  he  will  be  bound 
thereby,  as  if  it  had  been  actually  served,  and  will  be  committed 
for  the  breach  of  it.  So,  also,  if  he  is  informed  that  an  in- 
junction has  been  granted,  and  there  has  been  no  unneoessazy 
delay  in  causing  it  to  be  issued,  the  defendant  will  be  oommitted 
for  tiie  breach  of  it,  **  because  it  would  be  a  contempt  to  act 
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contraiy  to  saoh  an  order,  when  he  knew  the  order  was  made;' 
8  DanieU's  Ch.  Pr.  1908;  Kimptan  y.  Ihe,  2  Yes.  ft  Bea.  849; 
ffeam  v.  TennarU,  14  Yes.  186;  James  t.  Doumes,  18  Id.  622; 
Eden  on  Inj.  194.  Now,  in  the  present  case,  if  the  defendant 
were  informed,  as  we  believe  he  was,  of  the  issoance  of  the  ia- 
jonction  or  the  order  granting  it,  he  was  as  fully  under  its  pro- 
hibitions as  if  it  had  been  actually  served  upon  him. 

A  different  rule  would  enable  an  unscrupulous  person  to 
elude  the  justice  of  the  court,  in  many  cases,  by  doing  the  vezy 
thing  enjoined,  or  intended  to  be  enjoined,  in  anticipation  of 
the  service  of  the  writ.  As  in  case  of  an  injunction  against 
committing  waste,  **  the  parfy  in  the  interval  might  lay  the  ax 
to  the  trees,"  and  so  as  to  many  other  matters,  the  writ  might 
be  evaded  and  become  wholly  inefiCectual. 

8.  As  to  the  effect  of  the  writ,  we  may  observe  that  it  is 
directed  to  the  defendant,  and  its  action  is  upon  him  in  per- 
sonam^  and  it  renders  it  unlawful  in  him  to  do  the  thing  thersia 
prohibited,  or  to  fail  or  omit  to  do  the  thing  therein  commanded. 
The  act  being  unlawful,  it  is  to  be  deemed  ineffectual  and  un- 
available, as  to  the  purpose  intended,  as  though  it  had  not  been 
done:  or,  if  that  may  not  be,  on  account  of  the  intervention  of 
the  rights  of  innocent  persons,  who  had  no  knowledge  or  in- 
formation of  the  injunction,  the  defendant  is  liable  to  make 
indemnity  for  his  unlawful  act  to  the  parfy  injured. 

Thus,  in  Stinson  v.  McMurray,  6  Humph.  840,  which  was  an 
action  against  an  officer  for  selling  property  under  an  execution 
which  had  been  enjoined,  the  court  say  the  injunction  took  from 
the  constable  all  right  to  proceed  with  the  execution,  and  it  fol- 
lows that  his  subsequent  sale,  in  disregard  thereof,  was  illegaL 

Unquestionably  an  innocent  purchaser  having  no  notice  of 
the  injunction,  and  having  advanced  his  money  on  the  sale, 
would  hold  a  good  and  valid  title:  Larunrig  v.  Easton^  7  Paige, 
864;  Hawley  v.  Bennett,  4  Id.  168;  8  DanieU's  Oh.  Pr.  1911. 

Now,  in  the  present  case,  the  defendant  being*  enjoined,  it 
was  unlawful  in  bim  to  issue  the  writ  of  possession,  or  in  any 
manner  to  take  or  retain  possession  of  the  premises  in  question. 
His  possession  was,  therefore,  unlawful  and  to  the  prejudice  of 
the  plaintiff,  who  was  entitled  to  remain  in  possession  under  the 
protection  of  the  injunction.  And  although  it  is  manifest  that 
the  court  of  chancery  had  the  power  to  give  relief,  yet  there  can 
be  no  question  but  that  a  court  of  law  could  likewise  relieve  in 
such  case.  The  defendant's  possession  being  unlawful  and 
forcible,  and  the  plaintiff  being  clearly  entitled  thereto,  the 
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present  action  is  an  appropriate  remedy  for  th«»  injury ,  and  to 
have  restitation  of  the  premises. 

We  do  not  deem  it  material  to  notice  any  other  question 
made  in  the  argument;  and  as  there  is  no  error  in  the  record, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Writ  or  PoBsnsiov  may  be  executed  by  taming  oat  all  tenantB  at  will  or 
■offerance,  whether  they  entered  before  or  after  the  commencement  of  the 
action:  MaUoaf  t.  Helm.  15  Am.  Dea  64.    See  aUo  Howe  v.  BuUerfkld,  50 

Id.  785. 

DBJiNBAim  Skbvxd  with  Ixjxnxcfnos  abb  Pxbsonally  Rbbponsibui 
for  a  violation  of  the  order  of  the  conrt»  no  matter  in  what  capacity  nor  with 
what  view  they  acted:  Quacketibush  v.  Van  Riper,  29  Id.  716.  See  also  Sere 
T.  ArmUage,  13  Id.  31 1»  and  note;  Murdoei^e  Com,  20  Id.  381. 

Injunction,  whbn  Bboombs  Binding. — ^That  an  injunction  may  become 
binding  apon  the  enjoined  parties,  and  that  they  may  incur  the  penalties  of 
a  violation  of  it  without  a  formal  service  of  the  writ,  is  a  well-settled  doc- 
trine in  both  England  and  America.    In  the  case  of  an  injunction,  if  the  de- 
fendant obtains  a  knowledge  of  its  contents,  and  of  its  having  been  granted, 
no  matter  how  he  gets  his  information,  he  is  as  much  amenable  to  the  law  for 
a  violation  of  its  mandate  as  if  the  writ  had  been  actually  served  apon  him 
by  the  proper  officer  of  the  court:  Kimptcn  ▼.  Eve,  2  Ves.  Sl  Bea.  349;  Jamee 
V.  Downes,  18  Ves.  522;  Lewes  v.  Morgan,  5  Price,  518;  ScoU  v.  Becker,  4  Id. 
352;  Sidp  v.  Harwood,  3  Atk.  564;  Afwnynuma,  Id.  567;  Heam  v.  Tennani. 
14  Ves.   136;   McNeil  v.  OarraU,  1  Cr.  ft  Ph.  98;  Potoel  v.  Follet,  Dick. 
116;  Woodward  v.  King,  Id.  797;  Vaneandau  v.  Hoee,  2  Jac.  ft  W.  265;  //or- 
ing  V.  Kavffman,  13  N.  J.  £q.  397;  Rametock  v.  Roth,  18  Wis.  522;  Poeriner 
V.  RueaeU,  33  Id.  193;  Meade  v.  Norris,  21  Id.  310;  Livingeion  v.  Swijt,  23 
How.  Pr.  1 ;  People  v.  Campion,  1  Duer,  512;  Monell  v.  Lawrence,  12  Johns. 
521;  MUne  v.  Vanbuskirk,  9  Iowa,  558;  People  v.  Sturtevani,  5  N.  Y.  263; 
Howe  V.   WUlard,  40  Vt.  654;    Thebaui  v.   Canova,  11  Fla.  143;  HuU  v. 
Thomas,  3  Edw.  Ch.  236;  BoiU  v.  BoiU,  1  Coldw.  285;  High  on  Injunc,  sees. 
17,  1422;  1  Eden  on  Injunc.  94;  Drewry  on  Injunc.  399.    The  case  of  Skip 
V.  Harwood,  supra,  decided  in  August,  1747,  by  Lord  Hardwicke,  appears  to 
be  the  leading  case  upon  thii  point,  and  has  been  cited  and  affirmed  in  al- 
most all  of  the  above  cases.    In  that  case  his  lordship  laid  down  the  rule 
that  "where  a  person  attends  a  cause  to  which  he  is  a  defendant  the  whole 
time  of  the  hearing,  and  had  notice  of  the  decree  by  being  present  when  it 
was  pronounced  in  court,  if  he  does  any  act  that  is  a  contravention  to  the 
decree,  he  is  guilty  of  a  contempt,  and  punishable  for  it,  notwithstanding 
the  decretal  order  is  not  drawn  up;"  and  continued,  "  otherwise  it  would  be 
extremely  easy  to  elude  decrees,  some  of  which  in  their  nature  require  a  con- 
siderable length  of  time  before  they  can  be  completely  drawn  up."    The  de- 
cision in  this  case  was  followed  by  Anonymous,  3  Atk.  567;  and  Powd  v. 
Follet,  supra,  where,  per  Lord  Hardwicke,  this  doctrine  was  affirmed. 

This  rule  was  slightly  enlarged  by  Lord  Eldon  in  Heam  v.  Tennanl,  supra^ 
In  that  case  the  parties  were  in  oourt  when  the  motion  for  an  mjonction  was 
made,  but  relied  upon  the  fact  that  they  were  not  present  when  the  order 
was  pronounced.  Indecidingagainst  them,  his  lordship  said:  "If  these  par- 
ties, by  their  attendance  in  court,  were  apprised  that  there  was  an  order,  thai 
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ia  snfficieDt,  and  I  can  not  attend  to  a  diatinction  so  thin,  aa  that  penons 
standing  here  nntil  the  moment  the  lord  chancellor  is  abont  to  pronounce  the 
order,  which  from  all  that  passed  they  must  know  will  be  pronounced,  can, 
by  getting  out  of  the  hall  at  this  instant,  avoid  all  the  consequences."  This 
principle  was  adopted  in  Jamu  v.  DcwiiUf  18  Ves.  522. 

The  rule  as  thus  laid  down  by  Lord  Hardwicke,  and  extended  by  Lord  El- 
don,  was  further  enlarged  by  the  latter  in  KimpUm  v.  Ehe,  2  Yea.  ft  Bea.  340. 
In  ihat  case  plaintiff  moved  to  have  defendant  committed  for  contempt,  and 
defendant,  in  his  affidavit,  admitted  his  belief  that  an  order  had  been  made, 
aUeging  that  he  acted  by  the  advice  of  his  solicitor,  who  conceived  that  a 
mere  notice,  without  service  of  the  injunction  or  order,  has  no  effect.  His 
lordship  said:  "  It  is  true  that  before  Lord  Haidwicke's  time,  who  first  made 
the  exception  of  the  case  of  a  party  actually  present  in  court  hearing  the  order 
made,  actual  service  of  the  injunction  was  required.  Lord  Hardwicke,  I  sup- 
pose, felt  the  enormous  mischief  of  permitting  a  man  hearing  an  order  pro- 
nounced restraining  him  from  doing  an  act  to  walk  out  of  court  and  imme- 
diately do  that  act  before  service  of  the  injunction;  but  if  that  extension  of 
the  practice  was  right,  the  court  could  not  stop  short,  refusing  to  apply  the 
principle  in  other  cases  affording  the  same  necessity  for  its  application.  I 
have  heard  some  of  my  predecessors  in  this  office  treat  as  a  great  abuse  of 
justice  and  want  of  consistency  the  refusal  to  apply  that  practice  which  is 
applied  to  a  person  present  in  court,  and  hearing  the  order,  to  a  man  stand- 
ing outside  of  the  court,  and  informed  by  some  one  who  heard  it  that  the 
order  was  pronounced."  This  rule,  that  notice  of  the  issuance  of  an  injunc- 
tion is  sufficient,  is  of  great  convenience,  and  in  some  cases  absolutely  neces- 
sary to  save  the  rights  of  the  parties;  as  where  an  injunction  is  granted  in  the 
long  vacation,  the  party  might,  before  the  writ  was  sealed  or  engrossed,  do 
the  very  thing  sought  to  be  enjoined. 

This  doctrine,  as  above  laid  down  by  Lord  Hardwicke,  and  enlarged  by 
Lord  Eldon,  was  adopted  in  America  to  the  fullest  extent  in  HuU  v.  Thomas^ 
3  Edw.  Ch.  236.  In  that  case  a  third  person,  being  in  court  and  hearing  an 
injunction  pronounced  against  the  defendants,  told  them  of  its  issuance,  and 
they  immediately  disposed  of  some  notes  which  were  the  subject  of  the 
injunction.  The  court,  after  citing  Slap  v.  Harwood,  Heam  v.  TeuTUintt  and 
KimpUm  v.  Evt^  adjudged  them  guUty  of  contempt.  This  case  of  HuU  v. 
Thoma$  is  the  leading  American  case  upon  this  question,  and  has  been 
followed  in  all  the  American  cases  above  cited. 

An  exception  to  the  above  extended  rule  is  the  California  case  of  EUioU  v. 
Osftome,  1  Gal.  396.  In  that  case  the  court,  while  admitting  that  a  party 
being  in  court  and  hearing  an  injunction  pronounced  against  him  would  be 
bound  by  it,  held  that  a  verbal  notice  to  the  plaintiff  *s  attorney  did  not  con- 
stitute such  a  service  on  said  attorney  or  his  client  as  would  cause  either  of 
them  performing  an  act  in  opposition  to  its  mandates  to  be  held  as  for  a  vio- 
lation. The  court,  however,  was  influenced  somewhat  by  the  fact  that  no 
indenmity  bond  had  been  filed  at  the  time  the  verbal  notice  was  given^  and 
that  consequently  the  injunction  was  inoperative. 


T24  Baker  v.  Seaborn  P^eoa 

Bakeb  v.  Sbahobk. 

[1  BWAV,  04.] 

fv  Salb  ov  Hobsk,  BinrBR  has  Riort  to  Inqvxbb  if  thb  Ham  n  Li* 
JUBXD  in  Any  way,  and  the  MUer,  if  he  make  any  reprowmtationy  is  bonnd 
to  diadose  the  truth  and  the  whole  troth,  ai  fv  as  he  poaMMee  any 
knowledge  upon  the  sabject,  and  this  he  mnat  do»  not  partfaiiy,  bat  folly 

and  poeitirely. 

The  opinion  states  the  facte. 

MiUigan,  for  the  plaintiff. 

CcisweU  and  Swann,  for  the  defendant. 

By  Court,  McEnnnEY,  J.  This  suit  -was  oommenoed  before  a 
justice  of  the  peace,  to  recover  damages  for  fraud  in  a  Bwap  or 

exchange  of  horses. 

The  ground  of  the  action  is,  that  the  defendant  represented 
the  horse  he  gave  in  exchange  to  the  plaintiff  to  have  one  good 
«ye,  which  representation  he  knew  to  be  false,  and  fraudulently 
concealed  the  fact,  known  to  him  at  the  time,  that  the  eye  so 
represented  to  be  good  was  utterly  defective,  or  nearly  so. 

The  case  was  taken  by  appeal  to  the  circuit  court,  where,  upon 
a  trial  being  had,  verdict  and  judgment  were  rendered  for  the 
defendant,  and  the  plaintiff  prosecuted  an  appeal  in  error  to  this 
•court. 

It  appears  from  the  testimony  of  a  witness  present  at  the  time, 
that  before  the  exchange  was  made,  Baker  examined*  the  horse's 
eyes  and  said  he  did  not  like  them;  that  *'  he  considered  one  eye 
blind,  and  thought  the  other  eye  too  blue,  and  did  not  like  it." 
Seahom  said  ''  he  would  not  insure  his  horse's  eye;  that  he 
thought  he  had  one  good  eye;  but  the  man  from  whom  he  got 
the  horse  did  not  insure  the  eye  to  him;  that  if  Baker  swapped 
for  the  horse  he  must  risk  the  eye  as  he,  Seahom,  had  done." 
He  further  stated  that  '*  he  thought,  when  he  swapped  for  the 
horse,  he  had  one  good  eye,  and  he  thought  so  then."  This  is 
BB  much  of  the  proof  as,  for  the  present  purpose,  need  be  no« 
ticed. 

The  charge  of  the  court  to  the  jury,  before  their  retirement 
from  the  bar,  was  not  deemed  exceptionable,  and  is  not  set  out 
in  the  record.  But  after  being  absent  some  time,  considering 
of  their  verdict,  the  jury  returned  and  inquired  of  the  court: 
^'  Whether,  if  both  parties  at  the  time  of  the  exchange,  had 
doubts  of  the  soundness  of  the  horse's  eye,  could  there  be  any 
fraud  in  the  exchange?"    To  which  inquiry  the  court  replied: 
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**  That  if  they  bath  had  doabts,  this  would  show  notice  to  th* 
plaintiff,  and  be  evidence  that  there  was  no  band.'' 

The  first  question  for  our  determination  is.  Was  this  instroe* 
tion  correct?  We  think  not.  The  defect  of  the  eje,  if  not  pai^ 
ent — and  such  defects  are  not  always  so—was  a  matter  in  respect 
to  which  the  plaintiff  had  a  right  to  inquire,  and  the  defendant, 
if  he  made  any  representation,  was  bound  to  disclose  the  truth 
and  the  whole  truth,  so  far  as  he  was  possessed  of  any  knowl- 
edge upon  the  subject.  If  he  knew  of  the  defect,  he  was  under 
a  legal  as  weU  as  moral  obligation  to  communicate  the  fact,  not 
partiaUy,  but  fully  and  truly.  If,  with  actual  knowledge  that 
the  eye  was  positively  defective,  he  had  merely  suggested  a  doubt 
respecting  its  soundness,  this  would  have  been  no  less  a  stig- 
gestw/aim,  and  suppressio  veri^  than  if  no  such  doubt  had  been 
intimated.  The  fraud  in  either  case  would  have  been  the  same 
in  kind,  and  perhaps  scarcely  different  in  degree. 

The  mere  expression  of  such  a  doubt  would  have  been  no  no- 
tice to  the  plaintiff  of  the  true  state  and  condition  of  the  horse's 
eye,  as  stated  by  the  court,  and  so  far  from  its  being  evidence 
to  show  the  absence  of  fraud,  we  regard  it  as  more  properly 
tending  both  to  establish  and  aggravate  the  fraud;  because  it 
could  have  had  no  other  purpose  than  to  deceive  and  mislead 
the  plaintiff,  by  an  apparent  show  of  candor  and  &ir  dealing. 

Jiidgment  reversed. 

Wabbahtiks  vrov  Sale  ov  CRAnsLs:  See  JVcmm  v.  Mead^  43  Am.  Bee. 
676i  and  note;  KwUy  v.  JTttopaCHdk,  34  Id.  108,  and  note. 

Thx  pRnroiPAL  casb  is  oitbd  in  Qihb9  ▼.  Odett,  2  Ck>ldw.  132;  to  the  point 
that  every  repreeentation  made  of  a  thing  sold  most  be  bonaJUUt  withoot. 
the  rappresaion  of  the  truth  or  the  euggeation  of  a  &lsehood. 


DoNOHOO  V.  Lea. 

[1  BWAH,  119.] 

Ir  18  EssBNTiAL  TO  Vauditt  07  Devise  OF  RxAL  ESTATE,  not  Only  thai- 
the  testator  ahoald  be  seiBed  thereof  at  the  time  of  making  the  will,  bat 
likewise  that  he  should  so  continue  to  be  seised,  without  interruption 
until  his  death. 

Valid  Aokbement  or  Covenant  to  Convey  Bsal  Estate  suchas  aooort 
of  equity  would  enforce  specifically  will  in  equity,  though  perhaps  not 
at  law,  operate  m  a  revocation  of  the  estate  previously  devised,  as  it  ia 
regarded  from  t|^t  time  as  the  property  of  the  vendee. 

Law  as  to  Bevogation  of  Wills  is  the  same  in  courts  of  law  and  equity^ 
a  will  once  revoked  can  not  become  operative  again  without  lepnUicatieak. 

BEBinuABT  Bequest  Gbnebally  Operates  upon  all  the  personal  estate  of 
which  the  testator  ia  poasessed  at  the  time  of  his  death. 
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Apvxal  from  the  ohanoexy  court  at  OleTdaad,  where  oomplam- 
antfl'  bill  was  dismissed. 

Brown^  for  the  complainants. 

Bowles  and  OaiU,  contra. 

By  Gourt,  MoEnmsr,  J.  The  main  qaeetion  in  this  oaosa 
arises  upon  the  construGtion  of  the  residuary  clause  of  Joseph 
Donohoo's  last  will  and  testament. 

The  testator  departed  this  life  in  March,  1842.  His  will— 
which  was  duly  made  and  published  in  May,  1840 — among  Tari- 
ous  bequests  and  devises  of  personal  and  real  property  to  others, 
contains  the  following  devise,  namely:  *'  I  give  and  bequeath  to 
my  brother,  Henry  Donohoo,  my  savanna  land,  all  except  the 
Borden  part,  which  is  eighty  acres."  Said  will  contains  a  resid- 
uary clause,  which  is  in  the  following  words:  ''  Also,  I  give  my 
wife,  Rebecca  0.  Donohoo,  after  my  just  debts  are  paid,  the 
residue  of  my  property,  both  real  and  personal,  and  all  other 
effects  not  herein  bequeathed  and  given  to  others,  for  her  to 
have  and  for  her  use  and  benefit."  After  the  mating  of  said 
will,  and  some  twelve  months  before  the  death  of  the  testator, 
to  wit,  on  the  twelfth  day  of  March,  1841,  the  latter  contracted 
to  sell  said  **  savanna  land"  mentioned  in  the  foregoing  devise 
to  Charles  K.  Gillespie  for  the  consideration  of  three  thousand 
four  hundred  and  seveniy-seven  dollars  and  fifty  cents,  and 
executed  a  bond  binding  himself  to  convey  said  land  to  said 
O.  E.  Gillespie  by  ''  general  warranty  deed,"  upon  payment  of 
said  sum  of  money,  for  which  the  latter  executed  to  him  his 
obligation. 

At  the  testator's  death  tbe  purchase  money  of  said  land  re- 
mained wholly  unpaid,  and  no  disposition  whatever  was  made 
by  him  of  said  obligation  or  of  the  money  due  thereon. 

The  executors  afterwards  sued  and  recovered  judgment  for 
the  amount  due  upon  said  obligation.  Subsequently  to  the  re- 
covery of  said  judgment,  Gillespie  transferred  and  assigned  the 
bond  executed  by  the  testator  for  title  to  said  land  to  John 
Henderson;  and  on  the  same  day  (fourth  of  January,  1844)  the 
widow  of  the  testator  (who  had  intermarried  with  the  defendant, 
F.  W.  Lea),  jointly  with  her  husband,  executed  a  conveyance 
to  said  Henderson  for  the  tract  of  land  in  question,  for  the  con- 
sideration of  three  thousand  two  hundred  dollars,  to  them  in 
hand  paid  by  him;  no  part  of  the  purchase  money  ever  having 
been  paid  by  Gillespie. 

Upon  these  facts,  two  propositions  have  been  assumed  by  the 
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eoniiBel  for  the  complainaiits  in  the  axgnment  here:  1.  That  the 
mere  contract  of  sale,  under  the  drcumstanceSy  did  not  work  a 
reTOcation  of  the  deyise  of  the  land  in  question  to  Henry  Dono- 
hoo;  and,  2.  That  even  if  it  had  that  effect,  that  the  obligation 
taken  from  Oillespie,  or  the  money  due  thereon,  would  not  pass 
to  the  widow  under  the  residuary  clause  of  the  will;  but  that  as 
to  this  fund  the  testator  must  be  held  to  haTS  died  intestate; 
ind  that  the  same  should  be  distributed  to  the  next  of  kin,  as 
sought  by  complainants'  bill. 

Both  these  propositions  are  wholly  untenable.  According  to 
the  established  doctrine  in  this  country,  and  likewise  in  Eng- 
land (prior  to  the  statute  of  1  Yict.  26,  which  has  introduced 
a  mat.eria1  alteration  of  the  law  upon  this  subject),  it  is  essential 
to  the  validily  of  a  devise  of  real  estate,  not  only  that  the  testa- 
tor should  be  seised  thereof  at  the  time  of  making  the  will,  but, 
likewise,  that  he  should  continue  to  be  so  seised,  without  inter- 
ruption, until  his  death.  Hence  it  is  held  that  any  alteration 
of  the  estate,  or  interest  of  the  testator  in  the  lands  devised, 
by  the  subsequent  act  of  the  testator,  is  an  implied  revocation 
of  the  will  pro  iantOy  on  the  ground  mainly  of  its  being  evidence 
of  a  change  of  the  testator's  mind.  A  sale  and  conveyance  of 
the  estate  devised  operates,  of  necessity,  as  a  revocation,  both 
at  law  and  in  equity,  for,  as  the  testator  was  not  seised  of  the 
estate  at  his  death,  the  vrill  could  have  no  effect  upon  it.  And 
it  is  equaUy  well  established  that  a  valid  agreement,  or  covenant 
to  convey,  such  as  a  court  of  equily  would  enforce  specifically, 
will  in  equily,  though  perhaps  not  at  law,  operate  as  a  revoca- 
tion of  the  estate  previously  devised.  Such  contract  of  sale,  or 
covenant  to  convey,  being  binding  on  the  testator,  and  entitling 
the  parties  to  a  specific  enforcement  in  equity,  the  estate,  from 
the  time  of  the  contract,  is  regarded  as  the  property  of  the 
vendee;  and,  therefore,  a  valid  contract  to  convey  is  as  much  a 
revocation  in  equity,  of  the  land  previously  devised,  as  a  legal 
conveyance  thereof  by  the  testator  would  be  at  law:  1  Jarm.  on 
Wills,  c.  7,  sec.  8;  4  Kent's  Com.  528;  WaUan  v.  WaUan,  7 
Johns.  Oh.  268-267  [11  Am.  Dec.  456],  and  cases  there  cited. 

The  law  as  to  the  revocation  of  wills  is  the  same  in  courts  of 
law  and  equity.  Where  a  devise  of  real  estate  has  once  been 
revoked  by  a  valid  executory  contract  of  sale,  or  otherwise, 
either  expressly  or  impliedly,  it  can  no  more  become  operative 
again,  without  republication,  in  equity  than  at  law. 

It  may  be  true  that  where  an  implied  revocation  takes  place 
by  a  mere  executory  contract  to  sell  the  devised  estate,  and  the 
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tmbsdar  diee  without  hAving  made  a  I^gal  canY^janee  to  the 
purchaser,  that  the  deyise  remaiiis  in  force  as  to  the  naked  l^gal 
eatate-*that  being  all  the  interest  which  remained  in  the  testator 
at  the  time  of  his  death.  But  further  than  this,  it  is  dear  ihe 
devise  is  rendered  wholly  inoperative  and  nugatory.  As  be- 
tween the  devisee  and  personal  representative,  or  as  between  the 
devisee  and  residuazy  legatee,  the  conversion  is  completely 
effected  by  the  contract  of  sale.  And  although  it  be  admitted 
that  the  devisee  takes  the  mere  legftl  title,  yet  it  is  dear  that  the 
purchase  money  goes  to  uid  constitutes  part  of  the  testator's 
personal  estate,  and  the  devisee  can  have  no  daim  to  the  same: 
1  Jarm.  on  Wills,  147. 

The  remaining  question  is.  Does  the  purchase  money  of  the 
land  devised,  being  part  of  the  testator's  personal  estate,  pass 
to  the  widow,  under  the  residuary  clause? 

This  question  is  too  clear  to  admit  of  any  discussion. 

A  residuary  bequest,  generally  speaking,  operates  upon  all  the 
personal  estate  of  which  the  testator  is  possessed  at  the  time  of 
his  death.  It  was  otherwise,  by  the  common  law,  as  to  resid* 
uary  devises,  because  the  testator  could  only  devise  the  real 
estate  to  which  he  was  actually  entitled  at  the  time  of  mA-Tring 
his  will.  Hence,  a  residuary  devise,  however  general  in  its 
terms,  is  regarded  as,  in  its  nature,  specific,  being  merely  a  spe- 
dfic  disposition  of  the  lands  not  before  expressed  to  be  given  by 
the  wiU:  1  Jarm.  on  Wills,  588. 

How  far  this  principle  of  the  common  law  (whidi  has  recently 
been  modified  in  England)  may  have  been  altered — if  not  en- 
tirely repealed — by  the  act  of  1812,  c.  169,  sec.  4,  making  the 
devise  operate  upon  all  the  real  estate  of  which  the  testator  died 
seised,  though  in  part  acquired  after  making  his  will,  is  a  ques- 
tion which  need  not,  in  the  present  case,  be  dedded. 

It  need  only  be  further  remarked,  that  the  residuary  clause  is 
sufficiently  explicit  and  comprehensive  in  its  terms  to  embrace 
the  proceeds  of  the  sale  of  the  land  in  question;  and  there  is 
nothing  in  the  case  either  to  require  or  justify  a  difbrent  or 
more  restricted  construction  of  the  words  used  therein. 

As  to  the  effect  of  the  conveyance  from  Lea  and  wife  to  Hen- 
derson, and  whether  operative  for  any  purpose,  we  are  not  called 
upon  to  express  any  opinion  in  this  case. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it  will 
be  affirmed. 


LumS  AOQUIBED  BT   T»TATOB  AITBB   EXIODTION  OF  RIB  WiLL  do  nol 


Sept  1851.]  BoQEBS  u  Cawood.  729 

psM  by  a  gonenl  derite  therein,  nor  does  a  power  of  sale  in  a  will  apply  to 
mich  lands:  Meador  r.  Sorsbf/,  96  Am.  Dec.  432;  Brwen  v.  Bragaw,  33  Id. 
519;  BeaU  ▼.  Schley,  41  Id.  415,  and  note. 

Equitabls  Estatk  18  GovxBinu)  bt  Sams  Bulbb  aa  porely  legal  estate, 
80  far  as  the  power  to  pass  after  acquired  landa  hy  will  is  oonoemed:  Meador 
T.  8<mby,  38  Am.  Deo.  432. 

Tbx  PSiNCiPAL  OAffli  18  onsD  to  the  point  that  an  ezeontory  contract  to 
■ell  lands  jprevionaly  devised  operates  as  a  revocation  of  the  will  pro  ianto^ 
provided  it  waa  snoh  a  contract  as  a  court  woold,  upon  well-Mttled  principles, 
ipeoifioally  ezeonte,  in  Bkur  t.  Bnodgraae,  I  Sneed,  1. 
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[1  SWAV,  142.] 

««  Still  AubowiNO  mt  Wdtb  S.  a  Gomvobtablb  Livnro  thbough  Lm," 
at  the  oonolnnon  of  a  will,  subjects  the  whole  estate  of  the  testator  to  an 
equitable  charge,  which,  if  wrongfully  withheld,  a  court  of  chancery  will 
enforce. 

Will  Constbitu}. 

PxKraoT  Leoal  Titlb  is  Negsbbabt  to  Maihtain  EjaonoNT,  and  a  deed 
the  ezeontion  of  which  is  admitted,  or  which  is  proved  as  at  ccmunon 
law,  is  not  sufficient  unless  the  deed  has  been  registered. 

ItefANT  IN  P08SBS810M  UNDBB  Unrxoistbrsd  Dked  may  defend  against  an 
action  of  his  grantor,  as  the  deed  will  operate  as  an  estoppeL 

Saui  or  Lands  bt  Shxbifv  aftfb  Rbcttbit  Day  or  Writ  is  UKQUianoN- 
ABLT  Void,  as  a  levy  on  Isnd,  unlike  a  levy  on  personalty,  vests  no  ri^l 
or  title  in  the  sheriff^  and  he  acts  under  a  mere  naked  power  conferred 
by  the  execution. 

IV  THKBE  BE  ANY  VaBIANOE  BKTWEEN  RbOITALS  OF  ShKBTTT's  DeED,   AND 

HIS  Return,  made  after  the  sale  and  forming  no  part  of  the  levy,  those 
in  the  deed  should  govern,  as  being  the  act  of  both  parties,  and  necessary 
to  the  completion  of  the  sale.  Consequently  when  the  return  redtes  that 
the  sale  took  plaoe  on  Sunday,  the  ninth,  and  the  deed  on  Monday,  the 
recital  of  the  deed  will  prevail,  and  it  will  be  held  valid. 

Ejsotxbiit.    The  opinion  states  the  facts. 
Heiakell,  for  the  defendant  in  error. 

B7  Oourt,  ToiTBN,  J.  This  is  an  action  of  ejectment,  in  the 
circuit  court  of  Olaibome,  for  eight  hundred  acres  of  land;  and 
at  the  September  term,  1860,  upon  a  trial  thereof,  the  verdict 
and  judgment  were  for  the  defendant,  and  the  plaintiff  has 
appealed  in  eiror  to  this  court. 

The  lessors  of  the  plaintiff  having  shown  title  in  Stephen 
Cawood,  sen.,  deceased,  proceed  to  deraign  title  from  him  to 
themselyes.  They  produce  in  eyidenoe  the  will  of  said  Stephen 
Oawood;  then  several  deeds  to  one  James  Bogers,  pnzporting 
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to  be  executed  by  the  children  of  said  testator,  and  who  are 
also  devisees  under  his  said  will,  conveying  their  respective  in- 
terests in  said  land  to  said  James  Rogers;  and  finally,  a  sheriff's 
deed  with  the  records  upon  which  it  is  foimded,  purporting  to 
convey  the  land  in  question  to  the  lessors  of  the  plaintiff,  in 
virtue  of  a  judicial  sale  thereof,  as  the  property  of  same  James 
Bogers.  The  defendant  is  one  of  the  heirs  of  said  testator,  and 
a  devisee  under  his  will. 

Several  questions  have  been  made:  and  first.  What  is  the  true 
and  proper  construction  of  the  wiU  of  Stephen  Oawood»  de- 
ceased? 

It  contains  the  following  clause,  to  wit:  ''I  give  unto  Sarah 
Cawood,  my  well-beloved  wife,  all  and  singular  my  lands, 
together  with  all  my  household  furniture,  debts,  and  all  other 
movable  effects,  to  be  freely  possessed  and  enjoyed  by  her  un- 
til my  heirs  become  of  age;  then  my  land  and  all  other  effects, 
or  the  value  of  them,  to  be  equally  divided  between  my  said 
heirs — ^yet,  so  as  to  allow  my  son,  Stephen  Gawood,  to  hold  the 
said  land,  by  paying  up  to  my  daughters,  Mary,  Rebecca, 
Elizabeth,  Sarah,  Easter,  and  Rachal  Gawood,  their  parts. 
Still  allowing  my  said  wife,  Sarah  Gawood,  a  comfortable  living 
through  life  on  the  said  premises." 

The  effect  is,  that  the  testator  devises  to  his  wife  the  land, 
etc.,  until  his  children  shall  become  of  age,  and  then  the  land, 
etc.,  to  be  equally  divided  amongst  his  said  children;  that  is, 
the  right  and  title  of  the  children  shall  vest  in  possession  when 
the  youngest  shall  become  of  lawful  age;  subject,  however,  to 
an  equitable  charge  for  the  support  and  maintenance  of  the 
wife,  on  the  premises,  during  the  remainder  of  her  life.  It  was 
not  the  intention  of  the  testator  that  his  wife  should  have  the 
legal  estate  first  given  to  her,  for  a  longer  period  than  that 
which  is  limited  for  its  division  amongst  his  children.  For 
l^en  it  was  to  be  divided,  which  could  not  be  done  if  her  sepa- 
rate estate  were  to  continue. 

But  the  whole  estate,  both  real  and  personal,  is  made  subject, 
as  we  have  said,  to  a  charge  for  her  comfortable  support.  And 
this  equitable  right,  if  wrongfully  withheld  by  the  children,  a 
court  of  chancery  would  enforce  against  them,  having  regard  to 
the  intention  of  the  testator,  and  the  nature  and  value  of  the 
estate.  But  certainly  it  would  be  entirely  competent  for  the 
children,  they  being  8ui  juris,  to  concede  possession  of  the 
right,  that  is,  a  comfortable  support  on  the  premises,  to  their 
mother,  by  their  own  mere  act,  without  the  aid  or  action  of  a 
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court  of  chancery.  As  to  Stephen  Cawood,  he  takes  no  more 
than  an  equal  interest  in  common  with  his  sisters,  with  the 
right,  however,  of  becoming  the  sole  owner  of  the  hmd  by  pay- 
ing to  them  the  value  of  their  respective  shares.  They  held 
their  interest  in  the  land,  not  as  heirs,  but  as  devisees  under  the 
will,  subject,  however,  to  be  divested  of  it  by  ))ayment  of  its 
value  in  a  reasonable  time. 

2.  In  the  next  place,  as  to  the  deeds  from  these  devisees  to 
James  Bogers.  Some  of  them  have  not  been  proved  and  reg- 
istered, as  required  by  our  registry  acts,  but  the  fact  of  their 
execution  appears,  as  it  seems,  by  the  admission  of  the  defend- 
ant. There  are  also  other  objections  to  some  of  these  deeds, 
which  we  do  not  deem  it  material  to  notice  in  this  opinion,  as 
they  are  sufficiently  obvious.  The  plaintiff's  counsel  maintains 
the  proposition  that  a  deed,  the  execution  of  which  is  admitted 
or  proved  as  at  common  law,  on  the  trial,  by  the  attesting^  wit- 
nesses, is  competent  evidence  to  show  a  legal  title  in  the  lessors 
of  the  plaintiff. 

We  do  not  think  so.  We  are  of  opinion  that  a  perfect  legal 
title  does  not  vest  in  the  grantee  or  vendee  until  the  deed  be 
registered.  It  is  true,  that  a  deed  not  registered  has  greater 
force  and  effect  than  a  mere  agreement  to  convey;  because  it 
vests  in  the  vendee  an  equitable  title,  and  more — '/  an  inchoate 
and  imperfect  legal  title  also."  The  title  is  in  its  nature  legal; 
but  it  is  not  a  pure  and  perfect  legal  title  until  the  deed  be  reg- 
istered; because  the  deed  has  force  and  effect  to  convey  the 
legal  title  under  our  own  registry  acts,  and  not  under  the  stat- 
ute of  uses,  or  as  a  conveyance  at  the  common  law.  Until, 
therefore,  these  acts  be  complied  with  by  the  registration  of  the 
deed,  a  perfect  legal  title  does  not  pass  to  the  purchaser:  Act 
1716,  c.  88,  sec.  6;  Bobertson  v.  Sullivan,  2  Yerg.  93;  Hays  v. 
McOuire,  8  Id.  97;  Mtter  v.  MUer,  Meigs,  496  [33  Am.  Dec. 
167];  Vance  v.  McNairy,  3  Yerg.  176  [24  Am.  Dec.  663];  Shields 
V.  MUcheU,  10  Id.  1. 

Now,  in  order  to  maintain  the  action  of  ejectment,  the  claim- 
ant must  be  clothed  with  a  perfect  legal  title — and  this  is  a 
fixed  and  inflexible  rule,  wherever  the  action  depends  upon  the 
title,  and  not  upon  some  relation  or  agreement  between  the 
parties,  affecting  the  right  of  possession — as  in  the  case  of  ten- 
ancy or  quasi  tenancy,  under  the  claim  of  another:  Adams  on 
Eject  32;  Jackson  v.  Dement,  9  Johns.  60  [6  Am.  Dec.  269]. 

We  do  not  doabt,  however,  but  that  a  tenant  in  possession, 
holding  under  an  unregistered  deed,  may  defend  himself  against 
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the  action  of  his  Tendor,  becaase  the  deed  mil  operate  as  an 
estoppel  upon  the  vendor,  and  repel  his  action. 

8.  We  proceed  next  to  inquire  as  the  validiij  of  the  sheriff's 
sale. 

It  appears  that  four  seTeral  execntions  against  the  said  James 
Bogers  being  levied  upon  the  land  in  question,  and  retomed  to 
the  circuit  court  of  Claiborne — ^it  was  thereon  ordered  and  ad- 
judged by  said  court  that  said  land  be  sold,  and  that  writs  of 
pendUiani  exporuu  issue.  Upon  these  judgments  four  several 
writs  of  vevkdMoni  exponas  were  issued,  bearing  test  the  second 
Monday  of  September,  1841,  and  returnable  the  second  Mon- 
day of  January,  1842.  On  one  of  said  writs  the  sheriff  returns 
that  he  had  sold  the  said  land  on  the  ninth  of  January,  1842, 
for  seventyHseven  dollars  and  tweniy-five  cents,  to  John  Nether- 
land.  On  the  other  three  writs,  that  he  had  sold  said  land  on 
the  twentieth  of  January,  1842,  for  six  hundred  doUars,  to  Jesse 
and  David  F.  Bogers.  The  said  Netherland  having  assigned  hia 
interest  in  said  sale  to  Jesse  and  David  F.  Bogers,  the  sheriff  of 
Olaibome,  successor  to  the  one  who  made  the  sale,  executed  a 
deed  in  fee  for  said  land  to  Jesse  and  D.  F.  Bogers,  in  pur- 
suance and  in  virtue  of  the  sales  made  under  the  four  several 
writs  aforesaid.  The  sheriff's  deed  recites  the  sale  to  Nether- 
land as  having  been  on  the  tenth  of  January,  1842.  By  reference 
to  the  calendar,  it  will  appear  that  the  return  day  of  said  writs 
was  on  Monday,  the  tenth  of  January,  1842.  The  ninth  was, 
therefore,  on  Sunday  before  the  return  day,  and  the  twentieth 
was  after  the  return  day  of  the  said  writs. 

Upon  this  state  of  facts,  it  is  argued  by  defendant's  counsel 
that  both  the  sales  were  void.  As  to  the  sale  which  occurred 
on  the  twentieth  of  January,  after  the  return  day  of  the  writs, 
we  consider  it  to  be  unquestionably  void,  both  upon  principle 
and  authority. 

A  levy  on  land,  unlike  a  levy  on  personalty,  vests  no  right 
or  title  in  the  sheriff.  He  acts,  in  the  levy  and  sale  of  land, 
under  a  mere  naked  power,  confeixed  by  the  execution,  and 
to  be  exercised  in  conformity  to  its  directions.  The  power 
ceases  at  the  return  day  of  the  writ,  and  until  it  shall  be  re- 
newed, no  valid  sale  can  be  made.  Overion  v.  Perkins^  10  Yeig. 
829,  is  in  point  to  this  conclusion.  There  is  no  difference,  in 
this  respect,  between  the  jfieri  facias  and  venditioni  ea^muis. 
The  same  reason  and  principle  should  apply  to  both. 

As  to  the  other  sale,  the  objection  goes  to  the  day  on  which  it 
was  made,  and  it  is  insisted  tiiat,  as  it  appears  from  the  calen- 
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dar  that  the  day  of  the  sale  was  on  Snnday,  it  shotdd  be  held 
^t  the  sale  was  void. 

Gonoeding  that  the  sale  would  be  Toid  if  made  on  Sunday, 
that  not  being  a  juridical  day  for  such  purpose,  yet  does  that 
fact  sufficiently  appear  in  the  case? 

The  only  evidence  of  the  fact  is  in  the  recital  in  the  sheriff's 
return,  made  after  the  sale.  He  returns  that  after  giving  due 
notice  he  proceeded  to  sell  the  land  at  the  court-house  door,  in 
Tazewell,  on  the  ninth  day  of  January,  1842,  when  John  Neth- 
erland  became  the  purchaser.  It  only  appears  by  reference  to 
the  calendar  that  the  ninth  was  on  Sunday;  there  is  no  other 
proof  of  the  veiy  remarkable  fact  that  the  sheriff  had  held  a 
public  sale  at  the  court-house  door,  in  Tazewell,  on  the  sabbath 
day,  contrary  to  law  and  usage  and  common  propriety.  The 
tenth  was  Monday,  the  return  day  of  the  writ,  and  there  can  be 
no  doubt  but  that  the  sale  was  on  that  day,  in  point  of  fact,  and 
that  the  recital  of  a  different  day  is  a  mere  mistake  in  the  sher- 
iff's  return.  But  the  deed  recites  the  sale  as  it  is  recited  in  the 
sheriff's  return,  except  as  to  the  day  of  the  sale,  and  it  recites 
the  sale  to  have  been  on  the  tenth  of  January,  1842,  which 
appears  to  be  Monday,  the  day  of  the  return. 

In  Mitchell  v.  Lipe,  8  Yerg.  180  [29  Am.  Dec.  116],  it  was 
held  that  the  sheriff's  return  on  the  execution  was  not  necessaiy 
to  the  validity  of  the  sale.  The  sale  depends  upon  the  judg- 
ment, execution,  levy,  and  sheriff's  deed:  Jackson  v.  Sternbergh, 
1  Johns.  Gas.  153;  Wheaton  v.  Sexton,  4  Gond.  520.  The 
courts  say,  that  "  if  the  effect  contended  for  were  given  to  the 
return  of  the  sheriff,  it  would  enable  him,  months  after  a  good 
title  had  been  acquired  by  purchase  and  deed,  to  defeat  it  al- 
together, merely  by  making  a  false  indorsement  on  the  execu- 
tion. 

Now,  the  purchaser  is  entitled  to  his  deed  on  the  day  of  the 
sale,  and  to  immediate  possession  of  the  hmd.  The  deed  is 
necessary  to  the  completion  of  his  title  under  the  sale,  and  the 
title  becomes  perfect,  by  the  fact  of  its  execution.  If  the 
sheriff  after  that,  by  mistake  or  by  fraud,  make  an  untrue  re- 
turn of  the  facts  and  circumstances  of  the  sale,  shall  it  have  the 
effect  to  divest  or  vitiate  the  title,  which  had  before  been  per- 
fect in  the  purchaser?  Gertainly  not,  but  such  would  be  the 
effect  of  the  principle  contended  for.  The  sheriff's  return  of 
the  sale  is  his  own  act  after  the  sale,  and  is  not  necessaiy  to 
make  it  valid;  the  sheriff's  deed  is  the  act  of  both  parties,  the 
sheriff  and  the  purchaser,  and  it  is  necessary  to  the  completion 
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of  the  sale.  Now,  it  seems  to  us  that  if  there  be  any  yariance 
between  the  recitals  of  the  deed  and  those  of  the  return,  made 
after  the  sale,  and  forming  no  part  of  the  levy,  that  the  deed 
should  govern,  as  being  the  act  of  both  parties,  and  necessaiy 
to  the  completion  of  the  sale. 

No  averment  can  be  made  against  a  sheriff's  return,  where 
the  return  is  of  any  value  or  necessiiy,  or  any  right  depends 
upon  it.  But  we  have  seen  that  that  is  not  so,  in  a  case  like 
this. 

The  judgment  will  be  reversed,  and  this  cause  be  remanded 
for  further  proceedings. 

EzFBissioKa  IV  Will  praying  or  reqa«attiig  that  a  thing  ihall  be  done, 
when  addressed  to  a  legatee  or  devisee,  create  a  trust  in  favor  of  the  person 
with  reference  to  whom  they  were  used:  See  note  to  HemrieoiM  ▼.  Harri9ou*§ 
Adtn'r,  44  Am.  Dec.  372;  Story's  Eq.  Jnr.,  sec.  1068. 

Lboal  TrrLB  is  Necessary  to  Maintain  Ejecticknt:   Olarke  v.  Diggt^ 

44  Am.  Deo.  73,  and  note;  Smith  y.  Hunt,  42  Id.  201,  and  note;  Caaey  v. 
Inloe$j  39  Id.  658,  and  note.  This  title  mnst  be  good  against  all  the  world, 
or  against  his  grantor  by  way  of  estoppel:  Clarke  v.  Diffffs,  ntpra, 

Salk  by  Shsriff  avtkr  Rbtubn  Day  of  the  writ  of  execution  is  void, 
and  a  purchaser  at  such  sale  acquires  no  title:  Smith  v.  Mundy,  62  Am.  Deo. 
221,  and  note. 

Executing  SHEBirr's  Deed  without  Returning  Writ  of  venditioni 
exponas,  though  irregular,  does  not  render  the  title  afaaolutely  void: 
hUhey  ▼.  Oardner,  38  Am.  Deo.  765,  and  note.    See  also  Chmrdin  t.  DavU, 

45  Id.  745.    llie  principal  case  is  cited  in  Raandotph  ▼.  Metet^f,  6  Coldw.  41 1. 


Cheatham  t;.  Sheabon. 

[1  BWAV,  213.] 

Bbbction  ov  Powder-magazine  in  Populous  Part  or  Cnnr,  and  kesplng 
stored  therein  large  quantities  of  gunpowder,  is  per  se  a  nuisanoe. 

A.0TXON  on  the  case.     The  opinion  states  the  facts. 

Washington,  Fogg,  and  IHmble,  for  the  plaintiffs  in  error. 

Meigs  and  Emng,  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  This  is  an  action  on  the  case  for  a 
nuisance.  There  are  two  counts  in  the  dedazation,  but  the 
verdict  was  for  the  defendants  below  on  the  second  count,  and 
against  them  on  the  first  count,  from  which  they  appealed.  It 
is,  therefore,  necessarj  to  notice  only  the  first  count  of  the 
declaration.  The  plahitiff  alleges  that  he  was  "the  owner  of 
five  dwelling-houses  and  out-houses  in  the  town  of  Nashyille, 
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and  in  a  thickly  settled  and  populous  neighborhood  in  said 
town,  of  great  value,  to  wit,  of  the  value  of,  etc.,  and  being 
owner  and  possessor,  and  occupying  the  same,  by  himself  and 
his  tenants,  until  the  twelfth  of  October,  1847;  and  that  the  de- 
fendants wrongfully  and  injuriously  erected  a  powder-house 
within  one  hundred  and  fifty  yards  of  the  dwelling-houses  and 
out-houses  of  the  plaintiff,  and  within  sixiy  feet  of  the  line  of 
the  corporation  of  Nashville,  situated  in  the  populous  and 
thickly  settled  neighborhood,  in  which,  within  a  circuit  of  five 
hundred  yards  around  said  powder-house  of  the  defendants, 
included  five  or  six  hundred  persons,  there  dwelling  and  re- 
maining; and  the  defendants  wrongfully  and  injuriously  caused 
to  be  stored  and  kept  large  quantities  of  gunpowder,  an  in- 
flammable and  explosive  material.  And  whilst  the  said  powder- 
house  was  so  kept  and  used  in  the  thickly  settled  and  populous 
neighborhood  aforesaid,  and  there  was  a  large  amount  of  gun- 
powder stored  therein,  to  wit,  five  hundred  kegs,  afterwards, 
on  the  twelfth  of  October,  1847,  the  said  powder-house  was 
stricken  by  lightning,  by  means  whereof  the  powder  therein  was 
ignited,  and  an  explosion  caused  therefrom,  which  shattered, 
overturned,  and  destroyed  the  dwelling-houses  and  out-houses 
of  the  plaintiff,  rendering  them  of  no  value  to  the  plaintiff, 
wherefore  he  is  injured,  and  hath  sustained  damage,"  etc.  The 
jiuy,  under  the  instruction  of  the  court,  found  for  the  plaintiff, 
and  the  defendants  appeal  to  this  court. 

The  only  question  in  this  case  is,  whether  the  erection  of  a 
powder-magazine  in  a  populous  part  of  the  dty,  and  keeping 
stored  therein  large  quantities  of  gunpowder,  is  per  se  a  nui- 
sance.    And  without  doubt  we  think  it  is. 

The  elementary  treatises  on  criminal  law  hold  that  it  is  a 
nuisance,  and  Lord  Holt  so  held  in  an  anonymous  case,  re- 
ported in  Holt,  499.  The  case  was  this:  **  One  was  indicted 
for  a  nuisance  for  keeping  several  bairels  of  gunpowder  in  a 
house  in  Brentford  Town,  sometimes  two  days,  sometimes  a 
week,  till  he  could  conveniently  send  them  to  London. 

**  Holt,  0.  J. :  To  support  this  indictment,  there  must  be  ap- 
parent danger,  or  mischief  already  done.  2.  Though  the  defend- 
ant had  done  this  fifiy  or  sixty  years,  yet  if  it  be  a  nuisance, 
time  will  not  make  it  lawful.  8.  If  at  the  time  of  setting  up  this 
house  in  which  the  gunpowder  is  kept  there  had  been  no  houses 
near  enough  to  be  prejudiced  by  it,  but  some  were  built  since, 
it  would  be  at  the  peril  of  the  builder.  4.  Though  gunpowder 
be  a  necessaiy  thing,  and  for  defense  of  the  kingdom,  yet  if  it 
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be  kept  in  a  place  dangeions  to  the  inhataitaiite  or  paesengen^ 
it  will  be  a  nulBance/' 

Chief  JuBtice  Kent  refers  to  this  ease,  as  reported  in  12  Mod. 
342,  in  the  case  of  People  v.  8and8,  1  Johns.  78  [3  Am.  Dee. 
296],  and  discredits  it  because  of  the  loose  manner  in  which  it 
is  reported,  and  the  book  in  which  it  is  fonnd. 

We  understand  the  case  as  distinctly  asserting  that  if  gun* 
powder  be  kept  in  a  place  dangerous  to  the  inhabitants,  it  is  a 
nuisance.  And  Lord  Holt's  report  of  it  entitles  it  to  full  weight, 
as  the  judgment  of  one  of  the  ablest  common  lawyezs  that  erct 
sat  in  Westminster  Hall. 

Blackstone  in  his  Commentaries,  toL  4,  p.  167,  says,  '*  com- 
mon nuisances  "  are  a  species  of  offenses  against  the  public  order 
and  economical  regimen  of  the  state,  being  either  the  doing  of 
a  thing  to  the  annoyance  of  all  the  king's  subjects,  or  the  neg- 
lecting to  do  a  thing  which  the  common  good  requires. 

It  seems  to  us  that  there  are  few  things  one  could  do  that 
would  annoy  the  community  more  than  the  deposit  of  a  laiga 
quantity  of  gunpowder  in  the  midst  of  a  populous  diy.  And 
this  is  so  universally  felt  to  be  the  case,  that  the  practice  is  to 
erect  magazines  for  keeping  powder  at  a  distance  from  the  hab- 
itations of  man. 

The  fact  that  it  is  liable  to  explode  by  means  of  lightningi 
against  which  no  human  agency  could  guard,  is  decisiye  of  this 
question.  If  its  explosion  could  only  be  produced  by  human 
agency,  there  would  be  much  force  in  the  reasoning  of  the 
majority  of  the  court  in  People  v.  Sands^  supra,  that  the  question 
whether  it  is  a  nuisance  or  not  depends  upon  the  nuuiner  in 
which  it  is  kept.  Because  there  might  be  a  building  so  secure, 
and  a  method  of  keeping  it  so  careful  and  safe,  as  that  danger 
would  not  be  apprehended.  But  even  then,  with  the  utmost 
care  and  the  greatest  confidence  in  the  prudence  and  discretion 
of  those  whose  business  it  might  be  to  deal* in  it,  if  it  were  in 
the  heart  of  the  populous  ciiy,  it  is  believed  few  of  the  inhab- 
itants would  feel  at  ease.  Some  accident  might  cause  an  explo- 
sion, and  such  would  be  the  terrible  and  wide-spread  destruc- 
tion from  it  that  the  whole  population  would  live  in  dread  of 
some  horrible  catastrophe. 

But  when  we  know  that  the  electric  fluid,  the  irresistible 
effects  of  which  are  disclosed  in  every  thunder-storm,  may,  in 
defiance  of  every  precaution,  at  any  moment  cause  it  to  explode, 
it  can  not  be  doubted  that  if  five  hundred  kegs  were  stored  in  a 
magazine  in  the  heart  of  this  city,  every  thunder-storm  would 
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awaken  a  tmiTersal  alarm  and  consteniation  in  the  minds  of  the 
inhabitants. 

But  it  is  said,  the  fears  of  manldnd  will  not  alone  create  a 
nuisance.  That  is  yeiy  true,  if  these  are  idle  and  silly  fears, 
produced  hy  imaginary  dangers.  But  in  the  case  stated,  the 
dangers  would  be  real,  and  all  men  of  reflection  and  prudence 
would  feel  them  to  be  so;  and  therefore  their  apprehensions 
would  be  well  founded.  Can  it  be  possible  that  the  law  shall 
protect  us  from  the  annoyance  of  a  pig-sty,  or  a  slaughter- 
house, and  yet  that  it  affords  no  protection  l^m  a  danger  that 
might  be  a  constant  annoyance,  and  which  may,  and  sometimes 
does,  result  in  a  great  destruction  of  life  and  properly.  Surely 
we  think  not. 

There  is,  therefore*  no  error  in  this  record,  and  we  affirm  the 
judgment. 


KxBFDTo  Labob  QvAsnTT  ov  OuRPOWDXB  m  WooDSH  Bnumro, 
other  bnildingp,  amoonte  to  pnblio  nninaoe,  and  randen  the  penon  ao  kaep* 
ing  it  liable  for  damagea  resnltiiig  therelroin,  although  he  may  not  have  beaa 
gnilty  of  any  negligence  in  canaing  the  fire  from  which  moh  damagea  reaoltedt 
Myen  ▼•  Maleomb^  41  Am.  Deo.  744,  and  note. 


James  v.  Pattebson  . 

[1  SVAV,  809.] 

Ettbt  uroN  Laitd  ubbsb  Vkbbal  Odiitbact  ov  Pubgbau  doea  not 

a  tenancy  at  will,  nor  the  relation  of  landlord  and  tenant  betwaaa  the 
vendor  and  pnrcbaeer. 

DooiBinB  OF  EsTOPPKL  BXTWEKN  Landlobd  AND  TENANT  haa  no  applica- 
tion to  a  oonstnictiye  relation,  but  only  to  the  actual  relation  created  fay 
contract. 

Bntbt  upon  Land  unbkb  Vbbbal  OovTRACr  ov  Sals  eeti  the  atatnte  of 
limitationa  in  motion,  and  it  ia  not  inenmbent  upon  the  yendee  to  ihow 
that  the  vendor  had  knowledge  of  hia  adyeree  powctrion,  aa  the  vendor 
ia  boimd  at  his  peril  to  take  notice  of  the  chaiacterof  the 


EnBOTMKirT.    The  opinion  states  the  facia. 

Brien,  for  the  plaintiff  in  error. 

Savage  and  Oombes^  for  the  defendant  in  error. 

By  Court,  McEnmBT,  J.  This  was  an  action  of  ejectment. 
It  appears  that  James,  the  defendant  in  the  action,  entered  into 
possession  of  the  premises  described  in  the  declaration,  under 
a  yerbal  contract  of  purchase  from  Patterson,  the  lessor  of  the 
plaintiff,  which  was  never  reduced  to  writing,  and  from  the 
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time  of  sacli  jentry,  oontiniied  for  a  period  of  more  than  aereii 
years  before  the  commenoement  of  this  action  to  hold  and  claim 
the  same  for  himself,  and  adTersely  to  Patterson  and  all  other 
perspns. 

Upon  this  state  of  facts,  the  dronit  judge  held  the  law  to  be 
that  the  contract  of  purchase,  under  which  James  entered,  being 
Toid  in  law,  he  became  the  tenant  at  will  of  Patterson,  and 
"  could  not  dispute  the  title  of  his  landlord,  or  set  up  the  statute 
of  limitations,  as  a  defense  to  this  action,  unless  he  had  dis- 
claimed his  tenancy,  and  set  up  to  hold  the  land  for  himself." 
And  then  the  fact  of  his  adverse  holding  ''  must  haye  been  so 
notorious  as  to  show  to  the  plaintiff  that  the  defendant  was  not 
holding  the  land  in  his  character  of  tenant,  but  adyezsely  to  the 
claim  of  the  plaintiff" — such  was  the  instruction  giyen  to  the 
juiy. 

This  instrucction  is  erroneous  in  two  respects:  1.  In  assum- 
ing that  James,  by  reason  of  his  having  gone  into  possession 
of  the  land,  under  a  contract  of  purchase  void  in  law,  was 
thereby  placed  in  the  relation  of  a  tenant,  so  as  to  be  estopped 
to  gainsay  the  title  of  Patterson:  and,  2.  In  holding  that  the 
fact  of  James'  adverse  possession  must  have  been  known  to 
Patterson  before  the  former  could  avail  himself  of  the  statute 
of  limitations. 

The  relation  of  one  who  enters  into  possession  of  land  under 
a  contract  of  purchase,  though  verbal,  is  in  almost  every  respeet 
wholly  unlike  that  between  tenant  and  landlord. 

The  former,  in  point  of  fact,  enters  to  hold  exclusively  for 
himself;  he  is  neither  to  render  rent  nor  other  service  in  con- 
sideration of  his  possession,  nor  is  he  to  restore  the  i>osse6sion 
of  the  premises  to  the  seller.  He  is  under  none  of  the  positive 
obligations  of  a  tenant  by  actual  contract.  He  owes  no  f eaUy 
to  the  seller;  and  in  claiming  to  hold  in  opposition  to  him,  or 
in  refusing  to  surrender  the  possession  to  him,  he  is  guilty  of 
breach  of  faith.  On  the  contrary,  his  claim  to  hold  for  him- 
self is  consistent  with  the  contract,  under  which  he  was  let  into 
possession. 

It  is  true,  the  contract  is  inoperative  in  law,  and  may  be 
avoided  by  either  i>arty,  but  that  does  not  affect  the  mattcor  of 
fact,  in  respect  to  the  nature  and  character  of  the  entry,  and 
possession  of  the  purchaser. 

The  relation  of  such  purchaser  is  not  very  distinctly  or  intel- 
ligibly defined.  It  seems  to  be  considered,  that  as  the  oontraoi 
under  which  he  took  possession  is  void,  and  consequently  he 
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has  no  title  in  himsoU,  he  is  to  be  regarded  in  law  as  holding 
under  the  title  of  the  vendor,  and  as  oocupying  a  relation  some- 
what similar  to  that  of  a  tenant  at  will.  But  this  is  a  mere 
presmnption  of  law,  which  nay  be  repelled  by  showing  that,  in 
fact,  having  entered  for  himseU,  he  continued  to  hold  for  him* 
self. 

Former  decisions  of  this  court  have  not,  as  was  suggested  in 
argument,  carried  this  doctrine  of  constructiTe  tenancy  further 
than  is  here  stated.  In  Mscubwa  t.  Hopkins,  Meigs,  181  [38 
Am.  Dec.  140],  it  is  said  the  relation  between  vendor  and  pur- 
chaser **  is  somewhat  similar  to  that  which  exists  between  a 
landlord  and  his  tenant."  In  Chilian  t.  Nibtett,  3  Humph.  404, 
the  court  say  **  a  person  in  by  verbal  purchase  is  not  the 
actual  tenant  of  his  vendors,  but  for  some  purposes  has  been 
held  quasi  his  tenant."  The  case  of  Valentine  v.  Gooley,  Meigs, 
613  [33  Am.  Dec.  166],  and  other  cases  referred  to,  do  not  as- 
sert a  contrary  doctrine,  although  less  qualified  forms  of 
expression  have  been  used. 

Admitting,  then,  in  its  fullest  extent,  the  principle  that  one 
who  is  in  possession  under  a  verbal  purchase  is  to  be  pre- 
sumed, in  the  absence  of  all  proof  to  the  contrary,  to  hold  in 
the  character  of  tenant  at  will  of  his  vendor,  still  it  is  a  ten- 
ancy, arising,  not  out  of  contract,  but  by  mere  implication  or 
construction  of  law.  And  the  doctrine  of  estoppel,  as  between 
landlord  and  tenant,  has  no  application  to  such  constructive 
relation;  it  applies  only  to  the  actual  relation  created  by  con- 
tract: Vance  v.  Johnson,  10  Humph.  214-219. 

In  respect  to  slaves,  it  has  been  held,  that  although  by  the 
act  of  1831  a  gift  of  a  slave  is  void  unless  it  be  in  writing, 
nevertheless,  if  the  donee  claim  the  ownership  of  the  slave 
under  such  void  gift,  his  possession  is  adverse  to  the  donor, 
and  the  statute  of  limitations  applies:  7\imer  v.  Oravnger,  6 
Humph.  347;  McKissick  v.  IlcKissick,  6  Id.  75. 

In  the  former  case,  it  is  said  "the  possession  of  the  donee 
would  from  the  nature  of  the  transaction  be  for  himself  exclu- 
sively, and  the  statute  would  commence  running;  and  if  the 
donor  did  not  by  suit  or  otherwise  reclaim  the  property,  the 
title,  not  by  operation  of  the  gift  and  delivery,  but  by  the  ad- 
verse possassion,  would  be  vested  in  the  donee.  The  verbal 
gift  in  suoh  cases,  invalid  as  conferring  title,  would  yet  serve  to 
manifert  and  establish  the  nature  and  character  of  the  donee's 
possession." 

This  reasoning  applies  with  equal  force  to  the  case  under  con- 
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■id€miion*  The  yendor  having  transferred  the  pooBoacion  ol 
the  premiaes  to  the  ptuchasery  under  a  oontraet  of  aale,  there 
existed  no  tenancy  to  be  diaseised  or  disclaimed  by  the  latter 
before  ayailing  himself  of  his  adyerse  possession.  The  former 
had  no  claim  upon  the  latter,  to  hold  possession  for  and  nndor 
him;  the  nature  of  the  contract  between  them  excluded  any 
such  idea.  And  if  he  meant  to  ayoid  the  contract  on  his  part, 
or  if  it  were  repudiated  by  the  other  party,  it  was  incumbent  on 
him,  at  his  peril,  to  take  notice  how  the  purchaser  was  holding, 
and  to  adopt  measures  in  proper  time  to  regain  the  possession. 
We  are  of  opinion,  therefore,  that  ujKtn  the  facts  presented  in 
this  record,  the  second  section  of  the  act  of  1819  is  a  bar  to  the 
recoTcry  sought  in  this  action;  as  fax  forth  as  the  defendant's 
actual  possession  by  indosures,  for  the  period  of  seven  years 
before  the  commencement  of  the  action,  may  haye  extended* 
The  judgment  will  be  reyersed,  and  the  case  remanded. 


TxiTAHT  IN  PoBsassiON  UNDXB  Parol  LaAiB  fOB  Two  TsABSi  whloh  H 
Toid  by  the  statnte  of  frauds,  is  a  tenant  at  will  or  from  year  to  year:  J)ukt 
▼.  Harper,  27  Am.  Deo.  462. 

The  pbinoifal  oasb  is  oitkd  to  the  point  that  an  aotion  of  tmlawfnl  dt« 
tainer  is  proper  where  the  party  in  j^oesession  of  land  has  obtaiDod  his  pos- 
session under  a  Terhal  oontraet  of  pnrchase,  and  afterwards  repndiates  tb» 
agreement  with  his  yendor  and  assumes  to  hold  for  himself,  in  Beard  v, 
Briekner,  2  Swan,  52.  It  is  also  oited  in  Redm^tid  ▼.  Bcwlee,  5  Sneed,  669; 
FamY.  Heideriek,  4  Coldw.  334;  and  Omdger  v.  Bamee,  4  Heisk.  670,  whers 
the  oonrt  distinguishes  the  relations  of  a  party  in  possession  under  oontraol 
of  pmrohase  and  his  vendor,  from  that  of  landlord  and  tSBant^  in  aeoocdanoi 
with  the  doctrine  of  the  prineipal 
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[S   TmiAB,  497.] 

OckamnTAycB  will  not  bb  Granted  io&  Assbncb  ov  IIatxbial  WiTNm 
where  a  party  has  omitted  to  employ  the  means  provided  by  law,  when 
practicable,  to  enforce  his  attendance. 

Failvbb  to  Subfodta  Witnbss  18  Fatal  to  Apflioatiov  iqb  Cohtinv* 
A90B,  in  general,  for  his  absence. 

Pub  DnjOBMOB  to  Obtain  Tbstocont  or  WiXNBas,  to  warrant  a  contin- 
nance  for  his  absence,  is  not  shown  by  an  affidavit  admitting  that  he  had 
not  been  sabpoenaed,  bat  stating  that  he  lived  so  near  that  he  oonld  be 
called  at  any  time,  and  was  willing  and  determined  to  attend  the  trial, 
hot  had  left  the  state  with  the  intention  of  retoming  in  time  for  the 
trial,  and  had  been  unavoidably  detained  abioad. 

Ibbboulabttibs  will  not  Authobizb  Rbvbebal  ov  Josombnt  whan  they 
do  not  affect  the  nrnwntisl  rights  of  the  parties. 

Ebbob.  Action  to  recover  the  value  of  Bervices  aa  an  attor> 
ney  at  law  rendered  the  intestate  of  the  plaintifb  in  error. .  The 
defendants  below,  who  had  answered  hy  a  general  denial,  ob- 
tained leave  to  amend  at  a  subsequent  term  of  the  court  to 
which  the  cause  had  been  continued  hj  consent  and  by  opera- 
tion of  law,  and  filed  a  general  demurrer,  moving  also  for  a 
continuance  on  account  of  the  absence  of  a  material  witness. 
The  affidavit  on  the  motion  admitted  that  the  witness  had  not 
been  subpcenaed,  but  stated  that  he  lived  so  near  the  court- 
house that  he  could  be  called  in  at  any  time,  and  was  willing 
and  determined  to  attend  the  trial,  but  had  left  the  state  since 
the  last  term,  intending  and  expecting  to  return  in  time  for  the 

trial,  but  had  been  unavoidably  detained  abroad.    The  court 

7a 
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refused  a  continiianoe^  and  the  demnner  was  atriokeii  out  on 
motion.  The  plaintiff  below  had  a  yeidict  and  judgment,  and 
the  defendants  assigned  as  eixor  the  lefnsing  a  continiianoe  and 
oat  the  demnner. 


A,  H.  Pkiilip^t  for  the  plaintifb  in  enor. 
W.  Alexander,  for  the  defendant  in  error. 

By  Ooort,  Whxelbb,  J.  In  the  ease  of  ERpp  t.  Bised,  8  Tex. 
18,  the  judgment  of  the  district  court  was  rerersed,  because  of 
the  improper  xefosal  of  a  continuance.  In  that  case,  thero 
had  been  a  strict  and  literal  compliance  with  the  requixements 
of  the  statute.  But  in  the  present  case,  there  has  not  been 
such  compliance.  The  affidavit  does  not  state  that  the  parly 
has  used  due  diligence  to  obtain  the  testimony  of  the  witness. 
It  admits  that  the  witness  had  not  been  subpoonaed;  but  seeks  to 
excuse  the  non-obeerrance  of  this  ordinaiy  diligence,  by  setting 
forth  the  circumstances  which  had  induced  the  belief  on  the 
part  of  the  affiant  that  the  witness  would  be  present  at  the 
trial.  The  facts  stated,  however,  in  our  opinion,  do  not  consti- 
tute that  diligence  which  the  law  requires.  It  has  provided 
parties  with  the  process  of  the  court,  by  subpoena,  and  in  case 
of  its  non-observance,  attachment,  to  enforce  the  attendance  of 
witnesses;  and  where  a  party  has  omitted  to  employ  the  means 
provided  by  the  law  when  practicable,  the  omission  will,  in 
general,  be  fatal  to  his  application.  If  he  elects  to  employ 
other  means  than  those  provided  by  the  law,it  will  beat  his  periL 
Accordingly  it  is  held  that,  where  a  party  neglects  to  subpoena  a 
witness,  and  relies  on  his  promise  to  attend,  his  non-attendance 
will  not  be  a  cause  of  continuanoe :  Anthon,  198  [miscited] ;  Bone 
V.  ffiUen,  1  Mill  Const.  198.  An  exception  to  this  rule  has  been 
allowed  where  an  attorney  of  the  court  was  a  witness,  and 
promised  to  attend:  WkUe  v.  Lynch,  2  Dall.  188;  and  also  where 
a  material  witness  is  absent,  whose  attendance  could  not  be  pro- 
cured by  subpoena,  the  cause  of  whose  inability  to  attend  is  such 
that  an  attachment  for  contempt  would  not  be  issued  against 
him  for  failing  to  obey  a  subpoena:  JUen  v.  Downing,  2  Scam. 
454.  But  the  present  case  does  not  come  within  these  excep- 
tions, and  we  are  of  opinion  that  there  was  no  error  in  refosing 
a  continuance. 

The  action  of  the  court,  in  striking  out  the  demurrer,  was,  at 
most,  a  mere  irregularity,  which  did  not  affect  the  final  result 
of  the  suit.  It  is  not  perceived,  nor  is  it  insisted,  that  the  peti- 
tion is  in  any  respect  defective  or  insufficient.    The  demuner, 
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therefore,  had  it  been  entertained^  must  have  been  oyerruled. 
The  mere  inegularity  of  striking  it  out,  when  there  should  have 
been  a  judgment  of  the  court  OTerruling  it,  will  not  authorize  a 
reversal  of  the  judgment.  No  eBsential  right  of  the  party  was 
affected  by  the  ruling. 

We  are  of  opinion  that  there  is  no  error  in  the  judgmentp  and 
that  it  be  afBrmed. 

Judgment  affirmed. 

Gbantino  CoKTivnANCB,  HOW  FiA  DisoBinovABT:  See  SmaUey  v.  Ai^ 
dentm^  15  Am.  Beo.  121;  Tasaey  v.  Ckitreh,  80  Id.  65;  Bapelife  v.  PHnei,  40 
Id.  267;  Sealy  v.  Stale,  44  Id.  641,  and  note;  MelkuUd  ▼.  Staie,  47  Id.  OS, 
and  note;  State  v.  HUdrtiK  51  Id.  364. 

CoNTnrnAKOB,  wbxn  Oranted  iob  Absbvoi  ov  Witnxsb  or  hilnre  to  ob- 
tain hii  teetimony:  Thompmm  ▼.  Mine,  M,  di  F,  Itu,  Co.,  22  Am.  Deo.  120; 
Ccmnumwealth  v.  Knapp,  20  Id.  491;  8mUh  y.  OreaB(m*»  Es^r$,  30  Id.  688; 
Mapelye  v.  Pnnee,  40  Id.  267;  Sealy  y.  State,  44  Id.  641;  McDaniel  y.  State, 
47  Id.  03;  Sta;te  v.  HUdreth,  51  Id.  364;  and  see  JRogen  y.  fftUe,  54  Id.  300« 
in  regard  to  granting  new  trials.  It  most  appear,  in  asking  for  a  oontina- 
■Doe,  that  proper  diligence  was  need  to  obtain  the  attendance  or  testimony 
«f  the  witness:  Lewis  y.  WUUqmi,  15  Tex.  49,  citing  the  principal  case;  bat 
«be  mere  fact  that  the  witness  was  an  attorney  will  not  strengthen  the  show- 
ing of  diligence;  it  should  be  shown  that  he  was  in  the  habit  of  attending  the 
eonrt  in  the  proeecation  of  his  calling:  Parker  y.  Leman,  10  Id.  118,  distin- 
foishing  White  y.  Lyjieh,  2  DalL  183,  cited  In  the  principal  case. 

Ebbok  not  Gbound  iob  Reyebsal  whbn  No  Injubt  Infliotbd  ufon 
OdMPLAiNiKO  Pabtt:  McKfiMey  y.  People,  43  Am.  Deo.. 65,  and  prior  cases 
in  note;  Unhn  Bank  y.  Lea,  41  Id.  275;  PeopU  v.  Call,  43  Id.  655;  People  y. 
Cunningham,  Id.  700;  Morte  y.  Crawford,  44  Id.  349;  Mile$  y.  Stevene,  45  Id. 
021;  OUpin  y.  Howell,  Id.  720;  McPheraon  y.  MePhereon,  53  Id.  416;  nor  will 
a  judgment  be  roYersed  because  of  erroneous  instructions,  if  it  is  right  upon 
the  faets  and  the  law  of  the  whole  case:  Oibbone  y.  DilUnghaan,  50  Id.  239| 
and  note  collecting  prior  cases. 


James  v.  Ftjlobob. 

[8  TSZAS,  613.] 

OmKo  OB  RBTuanre  Instbuctions  is  not  Gboukd  ov  Retkbaaj*,  imlesi 
it  be  shown  that  they  were  either  giYcn  or  refused. 

Alleoatiok  that  Aobbxmkmt  18  IK  Wbitino  18  Unkbobsbabt  under  the 
statute  of  frauds,  it  seems,  in  a  petition  in  a  suit  on  an  agreement  con- 
cerning lands. 

TbUBT  OB  AOEMCT  OONOKBNIVG  LaKD0  If  AT  BB  QbBATBD  BT  PaBOL,  UndST 

the  Texas  statute  of  frauds. 
Mutual  Pbomisb  Amouvts  to  Suffioibiit  Considebation  to  Suppobt 
Contbact,  proYided  the  mutual  promises  be  concurrent  in  point  of  time. 

GOHBIDEBATION    IS    SUVROIENT  TO   SuPPOBT   GONTBACT   whcrO    tWO    parties 

agree  for  their  mutual  adYantage  to  jointly  purchase  a  lot,  one  to  haYe  a 
eertain  portion  thereof  in  consideration  of  his  bidding  off  the  lot. 
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AoBxnoBns  hot  to  Bid  as  Pubuo  Anonoir  abb  YiUD,  m  geMKtl*  at 
■gM&st  public  policy,  and  tending  to  fraud;  bat  thii  rola  extenda  only  ta 
combinationa  baring  for  tbcir  object  to  atifle  fair  competLtum,  with  the 
deaign  of  pnrohaamg  at  a  price  leaa  than  the  fair  value  of  the  property. 

AoBBBMBHT  TO  Unitb  IB  BiD  AT  AiTonoB  Saui  f ot  the  joInt  benefit  d 
the  partiea  thereto  ia  not  Yoid,  if  not  diahoneat  in  ita  motive  or  i^JnioM 
in  ita  oonaeqnenoe. 

Vbrdiot  PBBsmiKD  TO  BB  SunAXXBD  BT  ByzixBBCBy  In  the  afaaenoe  o<  a 
atatement  of  facta. 

Ebbob.  Petition  pzaying  for  a  deozee  of  title  to  one  half  of  a 
certain  lot,  for  equity,  and  for  general  relief.  The  petition  stated 
that  a  short  time  prior  to  a  certain  anction  sale  of  town  lots  in 
Goliad,  the  plaintiff  and  the  defendant  below  agreed  to  purchase 
together,  for  their  mutual  interest  and  advantage,  a  certain  lot, 
and  that  the  defendant  should  have  that  i>ortion  of  the  lot  ad- 
joining his  residence,  in  consideration  of  his  bidding  off  the  lot 
for  the  plaintiff.  The  defendant  bid  off  the  lot,  and  after  the 
sale  the  plaintiff  called  on  the  defendant's  attorney  and  offiared 
to  pay  his  part  of  the  purchase  money;  but  the  defendant  re- 
fused to  comply  with  the  agreement,  and  demanded  a  deed  of 
the  whole  lot  to  himself  from  the  corporation.  The  further 
facts  and  the  errors  assigned  appear  in  the  opinion.  It  was 
found  by  the  jury  that  the  plaintiff  was  entitied  to  a  certain  half 
of  the  lot,  and  decreed  that  the  corporation  should  make  to  him 
a  good  and  sufficient  conveyance  of  the  same,  on  the  payment 
of  one  half  of  the  purchase  money. 

J,  W.  AUen,  for  the  appellant. 

By  Court,  Hbmphill,  0.  J.  The  errors  assigned  are  the  oyer- 
ruling  of  the  defendant's  demurrer,  the  refusal  to  give  certsin 
charges,  as  prayed  for  by  the  defendant,  to  the  jury,  and  the 
OTcrruling  the  motion  for  a  new  trial. 

The  record  does  not  show  the  disposition  which  was  made  of 
the  instructions  asked  by  the  defendant;  and  it  will  be  unneces- 
sary to  examine  them  with  the  view  of  ascertaining  their  cor- 
rectness as  legal  propositions  applicable  to  the  &cts  of  the  case. 
The  giving  or  refusal  of  instructions  can  not  be  made  the 
ground  of  reversal,  unless  it  be  shown  that  they  were  either 
given  or  refused:  HUl  v.  Craumavert  4  Tex.  8.  Nor  does  the 
transcript  furnish  a  copy  of  the  demurrer.  The  certificate  of 
the  derk  shows  that  an  answer  was  filed;  and  this  may  have 
responded  to  the  law  as  well  as  the  facts;  and  the  entry  shows  that 
the  defendant  excepted  to  the  oyerruling  of  the  demurrer.  This 
action  of  the  court  required,  as  an  indispensable  prerequisite^ 
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that  a  demmzer  should  have  been  pleaded;  and  we  may,  there- 
fore, with  propriety  examine  the  alleged  error  in  its  disposal. 

The  gronnds  of  error  in  this  ruling  of  the  court,  as  assigned, 
are:  1.  That  the  petition  contained  no  allegation  that  the  con- 
tract, being  for  land,  was  in  writing;  2.  That  the  petition  shows 
that  the  contract  was  verbal,  and  that  it  was  a  contract  concern- 
ing land,  and  was  therefore  Toid  nnder  our  statute  of  frauds; 
8.  Because  it  appears  from  the  petition  that  it  was  a  contract 
without  a  consideration,  and  therefore  void;  4.  Because  it  ap- 
peared by  the  petition  to  be,  as  it  really  is,  a  contract  against 
{mblio  policy. 

The  first  ground  of  error  raises  a  question  of  pleading  of  no 
great  importance;  and  the  discussion  of  which  need  not  be  pur- 
sued. I  will  only  observe  that  I  am  not  aware  that  it  had  been 
deemed  necessary,  under  the  statute  of  frauds,  to  allege,  in  a 
declaration  at  law  or  in  a  bill  in  equity  for  specific  performance, 
that  the  agreement  sued  upon  is  in  writing:  2  Stark.  Et.  341, 
note  a;  Bob.  on  Fr.  156;  Welf.  Eq.  PI.  3. 

The  second  cause  of  error  presents  the  question,  whether, 
under  the  laws  of  this  state,  a  trust  or  confidence  in  lands  can 
be  created  and  declared  by  parol,  or  verbally,  as  well  as  in 
writing. 

The  proposition  assumed  in  the  brief  is,  that  all  verbal  con- 
tracts concerning  lands  are  void  under  our  statute  of  frauds. 
Now  the  only  provision  bearing  on  such  contracts  is  that  clause 
of  the  first  section  which  declares  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract  for  the  sale  of 
lands,  slaves,  tenements,  or  hereditaments,  or  the  making  any 
lease  thereof  for  a  longer  term  than  one  year;  unless  the  prom- 
ise or  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or ''  some  person  by  him 
thereunto  lawfully  authorized:"  Hart.  Dig.  454. 

The  only  contract  in  relation  to  lands  which  the  statute  re- 
quires to  be  in  writing  is  the  contract  for  their  sale.  The  terms 
of  the  act  should  doubtless  be  liberally  construed  for  the  sup- 
pression of  the  mischiefs  it  was  designed  to  prevent;  and  all 
agreements  within  its  spirit  and  scope  should  be  brought  under 
its  operation.  To  go  further  would  be  to  assume  legislative 
functions,  and  transcend  the  authority  of  a  judicial  tribunal. 
The  contract  under  consideration  was  intended  to  create  an 
agency,  or  trust,  concerning  lands,  and,  under  no  rational  rules 
of  construction,  can  it  be  regarded  as  an  agreement  for  theii 
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mie,  or  as  embraced  within  the  proTidon  requiring  sooh  oon- 
trncts  to  be  in  writing. 

The  position  in  the  argument,  that  the  contract,  being  yerbal 
and  concerning  lands,  is  void,  is  based  not  ai>on  the  act  of  this 
state  to  prevent  frauds  and  fraudulent  conveyances:  Hart.  Dig. 
464;  but  upon  the  English  act  for  the  prevention  of  frauds  and 
peijuries;  2J  Oar.  11.,  c.  8.  The  latter  statute  contains  pro- 
visioiiB  similar  to  the  clauses  in  the  first  section  of  the  former; 
but  there  is  an  important  difference  in  their  terms  in  their  re- 
spective clauses  concerning  contracts  for  the  sale  of  lands.  The 
words  of  the  English  law  are  that  no  action  shall  be  brought, 
etc.,  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them.  The  ezpressionB 
in  the  statute  of  this  state  are,  in  substance,  that  no  action  shall 
be  brought,  etc.,  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, and  hereditaments,  etc.  The  former  requires  contracts 
for  any  interest  in  lands  to  be  in  writing:  Willis  on  Trustees,  44. 
An  agreement,  such  as  the  one  under  consideration,  might  perhaps 
have  been  considered  in  England  as  embraced  within  the  terms  of 
the  clause  above  cited  of  their  statute,  had  not  a  subsequent  sec- 
tion, to  which  reference  will  shortly  be  made,  expressly  mentioned 
trusts  of  lands,  and  the  evidence  by  which  they  should  be  mani- 
fested and  proved:  Id.  But  a  contract  for  any  interest  in  lands 
is  widely  different  from  a  contract  for  the  sale  of  lands;  and 
though  such  a  trust  or  confidence  as  the  one  under  review 
might  be  embraced  in  the  comprehensive  terms  of  the  former,  it 
certainly  is  embraced  by  neither  the  terms  nor  spirit  of  the  latter. 

But  the  English  statute  contains  provisions  in  relation  to 
trusts  and  confidences  in  lands  by  which  such  agreements  as 
set  forth  in  the  petition  have  been  controlled,  but  which  have 
not  been  made  of  force  in  this  state. 

The  seventh  section  provides  that  all  declarations  or<sreation8 
of  trusts  or  confidences  of  any  lands,  tenements,  or  heredita- 
ments shall  be  manifested  or  proved  by  some  writing  signed  by 
the  party  who  is  enabled  by  law  to  declare  such  trust,  etc.  The 
eighth  section  declares  that  all  trusts  or  confidences  of  lands  or 
tenements,  which  arise  or  result  by  the  implication  or  oonsimc- 
tion  of  law,  or  are  transferred  by  an  act  or  operation  of  law,  shall 
be  of  the  like  force  and  effect  as  if  the  statute  had  not  been 
made. 

The  ninth  requires  that  all  grants  and  assigmnents  of  any 
trust  or  confidences  shall  likewise  be  in  writing,  or  be  utterly 
void  and  of  none  effect. 
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These  proyisioii8»  which  have  been  adopted  in  most  of  the 
states  of  the  United  States,  prohibit  the  cxeation  of  trusts  of 
lands,  unless  manifested  or  proved  by  writing,  or  unless  they 
result  by  implication  or  construction  of  law;  but  under  our 
laws,  express  and  implied  or  constructiTC  trusts,  as  to  their  crea- 
tion, or  rather  proof,  stand  ui>on  the  same  footing.  The  special 
contract  under  which  the  former  are  raised,  and  the  facts  from 
which  the  latter  result,  may  alike  be  proven  and  sustained  by 
parol  evidence. 

The  validity  of  the  contract  between  the  parties  in  this  suit 
ia  not  in  any  degree  affected  by  the  &ct  that  it  was  made  by 
parol.  If  such  an  agreement,  expressed  in  writing,  would  have 
been  valid  under  the  statute  of  frauds,  it  will,  without  question, 
independent  of  the  statute,  be  valid,  though  not  proven  or 
manifested  by  writing. 

Nor  can  the  validity  of  the  contract  be  doubted,  if  it  be  sus- 
tained by  a  sufficient  consideration,  and  be  consistent  with  pub- 
lic x>olicy;  which  are  points  to  be  subsequentiy  examined.  An 
agreement  between  two,  that  one  should  purchase  property  for 
the  joint  benefit  of  both,  is  not  prohibited  by  or  contrary  to  law. 
The  numerous  decisions  against  their  validity  rest  upon  the  fact 
that  they  were  not  proven  by  written  evidence,  and  not  xipon 
their  intrinsic  illegality. 

In  BarOeti  v.  PichetigiU,  4  East,  677,  note  6,  the  defendant  had 
bought  an  estate  for  the  plaintiff;  but  there  was  no  written 
agreement  between  them,  nor  was  any  part  of  the  purchase 
money  paid  by  the  plaintiff.  The  defendant  articled  for  the 
estate  in  his  own  name,  and  refused  to  convey  to  the  plaintiff; 
and,  on  a  bill  being  brought  to  compel  a  conveyance,  the 
question  was  not  as  to  the  validity  of  the  contract,  but  whether 
it  could  be  established  by  parol  evidence.  The  lord  keeper  held 
that  such  evidence  was  not  competent;  that  to  allow  it  would 
be  to  overturn  the  statute,  which  declared  that  no  trust  shall  be 
of  land  unless  there  be  a  memorandum  in  writing,  except  such 
trusts  as  arise  by  operation  of  law.  It  was  not  like  the  case  of 
money  paid  by  one  man,  and  a  conveyance  taken  in  the  name  of 
another.  If  Bartiett  had  paid  any  money,  the  evidence  would 
have  been  admitted;  or  if  there  had  been  any  fraud,  to  prevent 
an  execution  of  the  agreement. 

It  was  not  questioned  that,  independent  of  the  statute,  parol 
evidence  would  have  been  admissible;  or  that  the  contract  was 
in  itself  legal,  and  would  have  been  binding  had  it  been  sus- 
ceptible of  proof.    The  only  difference  between  the  trust  io 
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the  above  suit,  springing  out  of  a  special  contract,  and  that 
Tesnlting  from  the  fact  of  the  payment  of  the  purchase  money, 
is  that  the  latter  could  be  established  by  parol;  and  this  arose 
from  the  fact  that  such  iamsts  were  exempted  tram  the  opera- 
tion of  the  statute.  For  Tazious  cases  in  which  trusts  in  lands, 
depending  upon  parol  agreements,  have  been  held  invalid 
because  not  sustainable  by  parol  proof,  see  Foob  t.  Eeffner^  1 
Watts  &  S.  872;  Schmidt  t.  Oatewood,  2  Bich.  Eq.  162;  Lam- 
bom  Y.  Watson,  6  Har.  &  J.  252  [U  Am.  Dec.  276];  Parker  t. 
Bodley,  4  Bibb,  102;  Bob.  on  Fr.  101;  WiUiB  t.  WiJUs,  4  Atk.  71. 
That  parol  tmsts  could  be  created  before  the  statute  of  fraudB, 
see  Foy  y.  Foy,  2  Hayw.  181;  4  Kent* s  Com.  805;  Willis  on  Trus- 
tees, 46;  2  Stor/s  Eq.  Jur.,  sec.  972;  2  Fonbl.  Eq.,  b.  2,  c.  2, 
sec.  4,  note  x. 

It  will  be  remembered  that  the  questions  in  this  cause  are 
presented  on  demurrer;  which  admits  the  facts  well  pleaded  in 
the  petition.  The  tender  of  the  purchase  money,  as  pleaded, 
is  consequently  admitted,  and  renders  it  unnecessary  to  deter- 
mine what  would  be  the  law  of  the  case,  provided  the  plaintiff's 
portion  of  the  purchase  money  had  not  been  paid,  or  tendered, 
in  conformity  with  the  agreement. 

The  question  presented  on  the  third  special  ground  of  demur- 
rer is,  whether  the  contract  is  supported  by  a  sufficient  consid- 
eration. This  point  will  be  examined  but  very  briefly.  A  con- 
sideration may  be  defined  to  be  something  that  is  given  in 
exchange,  something  that  is  mutual,  or  something  which  is  the 
inducement  to  the  contract;  and  it  must  be  a  thing  which  is 
lawful  and  competent  in  value  to  sustain  the  assumption.  A 
valuable  consideration  is  either  a  benefit  to  the  party  promising, 
or  some  trouble  or  prejudice  to  the  party  to  whom  the  promise 
is  made.  A  mutual  promise  amounts  to  a  sufficient  considera- 
tion provided  the  mutual  promises  be  concurrent  in  point  of 
time. 

In  this  case  the  promises  were  mutual  and  concurrent  in  point 
of  time.  The  petitioner  avers  that  it  was  to  their  mutual  advan- 
tage that  the  purchase  should  be  made  jointly;  and  that  the  de- 
fendant, in  consideration  of  his  trouble,  etc.,  in  bidding  off  the 
lot,  was  to  have  that  part  of  the  lot  which  adjoined  his  rraidence. 
We  are  of  opinion  that  the  facts  show  a  sufficient  consideration; 
and  that  the  contract  can  not  be  regarded  as  a  nudwm  pactum, 
and  therefore  null  and  void:  Miller  v.  Drahe^  1  OaL  45;  Brigy^ 
V.  TiUoison,  8  Johns.  804;  15  Id.  826  [misoited];  Brawn  v.  Bay, 
10  Ired.  L.  72;  8  Law  Mag.  62. 
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The  fourth  gioiind  presents  the  important  question  whether 
the  contract  be  Toid,  as  against  puUic  policy.  The  solution  of 
this  question  is  by  no  means  free  from  difficuliy;  nor  are  the 
decisions  in  such  harmony  as  to  reliere  the  mind  from  all  doubt 
upon  the  subject.  That  contracts  against  public  policy  are  Toid, 
and  win  not  be  carried  into  effect  by  courts  of  justice,  are  prin- 
ciples  of  law  too  well  established  to  require  the  support  of  au- 
thorities; and  the  only  question  is,  whether  the  agreement 
set  forth  in  the  petition  be  or  not  in  violation  of  public  pol- 
icy or  in  fraud  of  the  law.  In  c/bnes  t.  CasweU^  3  Johns.  Cas. 
29  [2  Am.  Dec.  ].d4],  a  note  given  for  forbearance  to  bid  at  a 
public  sale  by  the  dieriff  was  held  to  be  unoonsdentious  and 
against  public  policy,  and  therefore  Toid.  The  court  say  that 
"  the  law  has  regulated  sales  on  execution  with  a  jealous  carc^ 
and  enjoined  such  proceedings  as  are  likely  to  promote  compt 
tition*  A  combination  to  prevent  such  competition  is  contrary 
to  morality  and  sound  policy;  it  operates  as  a  fraud  upon  the 
debtor  and  his  remaining  creditors,  by  depriving  the  former  of 
the  opportunity  he  ought  to  possess  of  obtaining  a  full  equiva- 
lent for  the  property  which  is  devoted  to  the  payment  of  his 
debts,  and  opens  a  door  for  oppressive  speculation."  And  in 
Doolin  V.  Ward,  6  Johns.  194,  it  was  decided  that  an  agreement 
between  two  persons  not  to  bid  against  each  other  at  an  auction, 
but  that  one  was  to  bid  and  divide  with  the  other,  was  against 
public  policy  and  void.     See  Wilbur  v.  Eow,  8  Id.  444. 

In  Droup  v.  Wood,  4  Johns.  Gh.  228,  an  agreement  by  the 
owner  of  an  execution  with  certain  persons  to  prevent  the  usual 
competition  at  a  sheriff's  sale,  and  in  order  to  leave  a  small  bal- 
ance on  the  execution  for  the  purpose  of  seizing  other  properly 
of  the  debtor,  was  held  to  be  fraudulent;  and  the  execution  was 
deemed  in  law  to  be  satisfied.  And  in  Hawley  v.  Cramer,  4 
Cow.  718,  an  agreement  between  persons  having  distinct  and 
separate  interests  not  to  bid  against  each  other  at  a  sheriff's 
sale,  but  to  divide  the  profits  of  the  purchase,  was  ruled  to  be 
against  public  x>olicy,  and  a  fraud  upon  other  persons  interested 
in  the  sale.     See  Thon^pson  v.  Davies,  13  Johns.  112. 

In  1  Story's  Eq.  Jur.  292,  293,  the  principle  is  laid  down  that 
where  persons  agree  not  to  bid  against  each  other  at  public 
auction,  the  agreement  is  void.  In  CarringUm  v.  CaUer,  2 
Stew.  176,  it  was  decided  that  an  association  formed  for  the 
purpose  of  purchasing  lands  at  the  public  sales  of  the  lands  of 
the  United  States,  and  reselling  them  at  a  profit,  by  preventing 
competition,  is  unlawful,  as  contravening  public  policy:  See 
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PiaU  T.  Oliver^  1  MeLean»  296,  where  the  subject  is  ihoroiighly 
examined,  and  the  authoritieB  reviewed:  Beaewdl  y.  ChnsHe, 
1  Oowp.  896;  Howard  t.  OasUe,  6  T.  B.  642. 

In  EamHUm  y.  HamiUon,  2  Bich.  Eq.  866  [46  Am.  Dee.  68], 
it  is  laid  down  as  a  principle  which  gOTems  all  sales  at  ftactiony 
and  especially  judicial  sales,  that  there  should  be  full  and  fiur 
competition.  Any  agreement  or  oombination,  therefore,  the 
object  and  effect  of  which  is  to  chill  the  sale  and  stifle  oompeti- 
tton  is  illegal;  and  no  party  to  the  agreement  or  combination 
can  derive  benefit  from  the  sale. 

This  doctrine  was  illustrated  by  an  elabora^  argument;  and 
some  of  the  oases  dted  above  were  examined.  Beference  was 
made  to  SmUh  v.  Greenlee,  2  Dev.  L.  128  [18  Am.  Deo.  664],  in 
which  the  principles  are  thus  condensed:  '*A  sale  at  auction  is 
a  sale  to  the  best  bidder;  its  object  a  fair  price;  its  means  com- 
petition. Any  agreement,  therefore,  to  stifle  competition  is  a 
fraud  ux>on  the  principles  on  which  the  sale  is  founded.  It  not 
only  vitiates  the  contract  between  the  parties,  so  that  they  can 
claim  nothing  fron^  each  other,  but  also  any  purchase  made 
under  it;  their  claims  against  the  vendor  being  weaker  than 
those  against  each  other;  policy  alone  forbidding  that  the  last- 
mentioned  should  be  enforced,  but  both  policy  and  justice 
uniting  to  condemn  the  former.  If  this  be  the  rule  with  regard 
to  auctions  instituted  by  private  individuals,  a  fortiori  should  it 
be  as  to  those  public  auctions  instituted  by  law  for  great  publio 
purposes;  such  as  execution  sales,  where  the  object  is  to  secure 
the  creditor,  if  possible,  the  satisfaction  of  his  debt,  and  at  the 
same  time  to  obtain  for  the  debtor  a  fair  price  for  his  property.'' 
''  An  agreement  not  to  bid  for  the  purpose  of  paralyzing  compe- 
tition vitiates  the  sale,  so  that  no  party  to  such  agreement  can 
claim  any  benefit  from  it.  The  sale  is  void  at  law,  and  there  is 
no  part  of  the  transaction  which  should  be  preserved." 

^ese  authorities  will  suffice  to  show  that  in  many  cases  the 
rule  has  been  laid  down  in  general  terms  that  an  agreement  not 
to  bid  at  a  public  auction  is  void,  as  against  public  policy  and 
tending  to  fraud;  and  that  no  party  to  such  agreement  can 
claim  any  benefit  from  it:  See  also  Hannay  v.  Eve^  3  Oranch, 
242,  247,  248;  Annxtrong  v.  !Zbfer,  11  Wheat.  268;  MUcheSL  v. 
Smiih,  4  Dall.  269;  S.  0.,  1  Binn.  110  [2  Am.  Dec.  417];  BoU  t 
RogerSj  8  Paige,  164;  8  Mad.  66  [miscitedj;  Ewkm  v.  BichardKm^ 
8  Meriv.  469;  Ewni  v.  Knickerhacker,  6  Johns.  827;  BarOe  v. 
NvU,  4  Pet.  184;  FuMer  v.  Abrahame,  8  Brod.  &  B.  116;  S.  0.,  V 
Eng.  Com.  L.  871. 
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But  this  general  mle  is  not  without  its  exceptions  and  qualifica- 
tions; and  I  will  refer  to  some  of  the  authorities  in  which  the 
distinctions  have  been  taken  and  illustrated. 

The  report  of  the  case  of  Smiih  y.  Oreenlee,  2  Der.  L.  128 
[18  Am*.  Dec.  664],  is  not  aocessibley  but  from  the  review  of  the 
decision  in  HamiUon  t.  HamiUon,  2  Bich.  Eq.  866  [46  Am.  Deo. 
58],  it  will  be  seen  that  seyeral  oases  are  put  where  parties  may 
properly  agree  not  to  bid  against  each  other  for  the  property, 
and  to  unite  in  a  bid  for  their  joint  benefit;  as,  for  instance, 
where  the  property  was  too  large  for  either  of  the  several  bid- 
ders, and  no  one  of  them  desired  to  own  the  entire  property  ex- 
posed for  sale.  The  e£Eect  of  such  an  agreement  is  to  advance 
the  object  which  the  policy  of  the  law  favors,  a  fair  price  to 
the  parties  interested  in  the  article  sold. 

In  the  same  case  from  South  Carolina,  reference  is  also  had 
to  Phippen  y.  Stickney,  8  Met.  886,  where  the  court,  after  an  ex- 
amination of  the  adjudged  cases,  say  that  they  ''  can  not  judi- 
cially declare  that  every  contract  between  two  or  more  individu- 
als, in  which  it  may  be  stipulated  that  one  is  to  be  the  purchaser 
for  the  joint  benefit  of  himself  and  another,  and  that  the  other 
is  not  to  interfere  with  his  bidding,  shall  be  held  void,  as  a  vio- 
lation of  the  rights  of  the  vendor,  and  as  against  public  policy, 
merely  because  he  who  seeks  to  enforce  the  contract  may  have 
been  thereby  induced  to  abstain  from  bidding.  Cases  may 
readily  be  imagined,  and  are  of  frequent  occurrence  in  sales  of 
large  magnitude,  where  two  or  more  do  unite,  and  are  enabled 
to  become  purchasers,  when  neither  of  them  could  have  other- 
virise  participated  in  the  bidding."  The  case  itself  was  one  in 
which  one  party  desired  to  have  one  portion  of  the  property, 
which  was  to  be  sold  entire,  and  the  other  another  portion; 
and  the  agreement  that  one  should  bid  for  both  was  supported. 
And  the  general  rule  invalidating  agreements  not  to  bid  was 
held  to  extend  only  to  "combinations  having  for  tLcir  object 
to  stifie  fair  competition  at  public  auctions,  with  the  design  of 
becoming  the  purchaser  at  a  price  less  than  the  fair  value  of  the 
property." 

In  Goode  v.  Hawkins,  2  Dev.  Eq.  397,  one  of  the  questions 
was,  whether  an  agreement  between  two,  that  one  should  bid 
for  the  benefit  of  both  at  a  public  auction,  and  which  was  not 
proclaimed  at  the  time  of  the  bidding,  vras  in  fraud  of  public 
policy.  The  court  say:  "We  are  unav^are  of  any  judicial 
decision  by  which  such  a  connection  in  a  purchase  at  execu- 
tion or  other  public  sale  is  denounced  as  a  fraud;  nor  do  we 
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find  omselTeB  WBiranted  by  leur  inferenoe  fEom  any  eatab- 
lished  principlea  in  prononncmg  so  sweeping  a  denunciation. 
The  case  of  Smith  t.  Oreenlee,  2  Der.  L.  126  [18  Am.  Dec. 
564],  contains  no  adjudication  to  that  extent.  So  far  from  it, 
this  court  reyersed  the  judgment  below,  and  ordered  a  new  trial, 
from  an  apprehension  that  the  language  of  the  judge's  instruc- 
tion might  haye  induced  the  jury  to  think  that  all  agreements 
to  buy  on  joint  concern,  at  execution  sales,  were  un&ir."  '*It 
an  agreement  for  one  to  bid  on  behalf  of  himself  and  others  ba 
made  to  stifle,  paralyze,  or  discourage  competition,  those  con- 
cerned shall  not  be  permitted  to  deriye  benefit  from  a  sale  the 
faimess  of  which  has  been  thus  yiolated.  But  persons  may  legiti- 
mately unite  in  an  association  by  which  one  shall  bid  for  the 
benefit  of  all  concerned,  when  tixe  motiye  for  such  association 
is  not  dishonest,  nor  the  object  nor  the  effect  of  it  to  produce 
an  improper  result.  The  act  does  not  necessarily  imply  a  dis- 
honest motiye,  an  improper  end,  or  an  injurious  consequence. 
If  by  reason  of  these  the  act  should  be  repugnant  to  fair  deal- 
ing, then  he  who  objects  to  it  because  of  such  repugnancy  must 
allege  and  proye  the  matters  which  render  it  liable  to  be  thus 
impeached.''  In  8maU  y.  Janes,  6  Watts  &  S.  122,  it  was  laid 
down  that  there  was  nothing  illegal  in  two  or  more  persons 
agreeing  together  to  purchase  property  at  a  sheriff's  sale,  and 
fixing  a  certain  price  which  they  are  willing  to  giye,  and  ap- 
pointing one  of  their  number  to  be  the  bidder:  1  TJ.  S.  Dig. 
Supp.  67. 

Mr.  Justice  McLean,  in  the  case  of  FiaU  y.  Oliver,  1  Mo- 
Lean,  801,  says:  ''To  hold  that  indiyiduals  may  not  associate 
together,  for  the  purpose  of  purchasing  lands  of  the  ITnited 
States  at  a  public  sale  would  be  a  noyel  doctrine,  and  con- 
trary to  what  has  been  generally  practiced  by  purchasers,  and 
that  under  the  sanction  of  the  goyernment;  and  it  by  no  means 
follows  that  such  assodations,  when  entered  into  fairly,  pur- 
chase lands  lower  than  indiyiduals."  "  Congress  haye  guarded 
against  a  sacrifice  of  the  public  lands,  by  fixing  a  limit  below 
which  they  shall  not  be  sold,  and  at  which,  after  the  public  sale, 
they  may  be  entered." 

The  principle  that  an  agreement  not  to  bid  at  a  public  sale 
is  yoid,  as  being  against  public  policy,  and  in  fraud  of  the 
law,  has,  perhaps,  been  uniformly  enforced  in  New  York; 
though  some  of  the  cases  show  the  grossest  actual  fraud,  in 
which  combinationB  were  formed  to  purchase  a  large  properiy 
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at  a  merely  nominal  price;  and  from  which,  conBeqnenflyy  no 
parties  to  snch  agreement  could  claim  any  benefit. 

But  we  haye  seen  that  the  general  rule  has,  after  full  consid- 
eration by  the  enlightened  tribunals  of  other  states,  been 
receiyed  only  with  certain  qualifications  and  exceptions,  and  we 
are  now  to  consider  whether  the  agreement  between  the  parties 
to  this  suit  comes  within  the  scope  of  these  exceptions. 

Is  there  any  circumstance  in  this  transaction  which  would 
legitunately  authorize  the  conclusion  that  the  agreement  was  to 
chill  competition,  and  to  purchase  the  properly  at  less  than  its 
fair  yalue  ?  The  great  objects  of  the  rules  regulating  sales  at 
auction,  and  founded  on  what  is  denominated  public  policy,  is 
to  secure  to  the  owner  or  those  interested  a  fair  price  for  the 
properly,  and  the  means  for  its  accomplishment,  in  fair  compe* 
tition.     Now  what  is  fair  competition  ? 

The  law  does  not  require  that  all  who  attend  at  public  auc- 
tions should  compete  for  all  or  any  of  the  articles  exposed  to 
sale.  Were  this  the  case,  bidders  might  be  subjected  to  the 
most  ruinous  sacrifices  to  promote  the  interests  of  the  yendors. 
They  may  abstain  from  action  if  it  be  their  pleasure  or  con- 
duce to  their  advantage.  But  should  they  act,  they  can  not  be 
required  to  purchase  in  any  other  mode,  or  on  any  other  terms, 
than  may  be  adyantageous  to  their  own  interests.  They  can 
not  be  permitted  to  enter  into  combinations  to  stifle  competi- 
tion, with  the  design  of  purchasing  property  at  less  than  its 
fair  yalue;  but  they  may  unite  in  any  such  number  as  may  be 
necessary  to  make  the  purchase  advantageous  to  themselves — 
provided  this  junction  of  interests  be  without  any  **  dishonest 
motives  "or  injurious  consequences. 

It  is  difficult  to  determine  from  the  adjudications  what  is 
meant  by  fair  competition;  but  it  would  seem  that  it  may  be 
defined  to  be  such  "  as  arises  from  the  interests  of  the  bidders," 
without  restraint  or  check  from  any  fraudulent  confederacies, 
tricks,  or  artifices,  to  promote  that  interest,  at  the  expense  and 
injury  of  the  vendor  or  others  interested  in  the  property.  The 
competition  must,  at  least,  depend  entirely  upon  the  interest 
of  the  bidders;  and  while  the  rights  of  the  vendor  are  to  be 
guarded,  yet  the  vendees  have  the  right  to  consult  and  promote 
their  own  interests,  but  vrithout  resort  to  any  fraudulent  artifice 
for  that  puri>ose. 

The  facts  set  forth  in  the  petition  show  no  fraudulent  combi- 
nation or  artifice  to  stifle  &ir  competition,  to  the  injury  of  the  ven- 
dor, or  to  secure  the  lot  at  less  than  its  value.    The  entire  lot  was 
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exposed  for  sale.  The  yendor  had  a  right  to  sell  the  lot  in  one 
body,  or  in  as  many  subdivisions  as  might  be  deemed  adyantn- 
geons  to  her  interests,  or  she  oonld  at  pleasure  have  wiihdiawii 
the  lot  from  sale  altogether.  But  no  such  option  was  in  the 
power  of  the  purchasers.  Neither  of  them  desired  to  own  the 
whole  of  the  property;  but  they  had  not  the  privilege  of  each 
bidding  for  a  separate  portion.  Their  mutual  interests  and 
benefit  could  be  promoted  only  by  bidding  jointly,  or  by  one 
bidding  for  their  joint  benefit,  with  an  agreement  for  a  subse- 
quent division,  so  as  to  appropriate  to  each  that  portion  which 
was  the  object  of  his  uniting  in  the  purchase  or  bidding  at  alL 

This  agreement  was  not  dishonest  in  its  motive,  or  injurious 
in  its  consequence.  There  was  no  attempt  to  stifle  competition 
or  defraud  the  vendor  of  a  fair  price.  The  corporation  had 
guarded  against  a  sacrifice  of  her  lands,  by  fixing  a  minimum 
price  below  which  they  could  not  be  sold;  and  the  petition 
shows  that  many  of  the  lots  were  sold  at  that  price.  Had  the 
question  arisen  otherwise  that  on  demurrer,  and  had  it  been 
shown  that  the  lots  generally  sold  at  rates  higher  than  the  fixed 
limit,  and  that  the  effect  of  this  agreement  prevented  the  prop- 
erty from  attaining  its  full  price— and  this  could  have  been 
affirmatively  proven — ^the  transaction  would  have  been  repug- 
nant to  public  policy,  and  consequently  null  and  void.  But  as 
the  case  is  presented,  the  agreement  is  most  clearly  within  the 
specific  qualifications  of  the  rule  as  found  in  the  cases  of  Smiik 
V.  Greenlee,  2  Dev.  121  [18  Am.  Dec.  664],  and  Phippen  v.  Stido- 
ney,  8  Met.  884. 

The  corporation  has  been  made  a  party  to  this  suit,  but  has 
filed  no  defense.  She  does  not  complain  that  this  agreement 
resulted  to  her  injury;  or  that  the  lands  were  not  sold  for  their 
full  value,  or  for  the  price  which  otherwise  might  with  certainty 
have  been  secured.  The  corporation  is  the  only  party  that 
could,  in  point  of  fact,  be  injured;  and  if  she  had  suffered 
injury,  there  is  no  imaginable  motive  for  her  silence  or  acqui- 
eecence.  But  she  is  satisfied,  and  has  sanctioned  the  sale  by 
executing  a  bond  for  title,  on  payment  of  the  purchase  money. 

There  is  no  statement  of  facts;  and  the  alleged  error  in  re> 
fusing  to  grant  a  new  trial  can  not  be  examined.  The  verdict 
is  not  contrary  to  law;  and  we  must  presume  it  was,  in  the  ab- 
sence of  a  statement  of  &cts,  sustained  by  evidence. 

The  corporation  might  have  objected  to  the  form  of  the  judg- 
ment, but  she  has  not  complained.  It  meets  the  justice  of  the 
case,  and  with  that  the  court  is  satisfied. 
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There  being  no  error  in  the  judgment  of  the  court  below, 
it  is  ordered  that  the  same  be  affirmed. 
Judgment  affirmed. 

Pa&tt  Complaining  ov  Bbbob  must  AmBMAnvsLT  Show  It:  Domndl 
r,  Jonett  62  Am.  Deo.  194. 

AlOaOATION  THAT  OONTlUOr  WITHIN  StATOTB  OF  FRAUDS  IS  IN  WbITINO 

Unniokssabt:  Adkhu  v.  fKotem,  12  Tex.  201;  DoggeU  v.  PaUenon^  18  Id. 
102;  Daioton  v.  MUler,  20  Id.  174,  all  citing  the  principal  case. 

Trust  in  Land  when  mat  bb  Crsatxd  or  Established  bt  Parol, 
UNDER  Statute  or  Frauds:  See  ThompttytCa  Leattu  v.  White,  1  Am.  Dec. 
252;  FooU  v.  Colvin,  3  Id.  478;  Gay  v.  Hunt,  Id.  681;  SnelUng  v.  UiUrhack,  4 
Id.  661;  Qerman  v.  Qahbcdd,  5  Id.  372;  HUU  v.  Eliot,  7  Id.  26;  WaUouce  v. 
Dt^ldy  Id.  660;  Steere  r.  Steere,  9  Id.  256;  Hall  v.  Sprigg,  12  Id.  506; 
Priichard  v.  Brown,  17  Id.  431;  Jackson  v.  MUUr,  21  Id.  316;  Haines  v. 
O'Conner,  36  Id.  180;  Dow  v.  Jewell,  45  Id.  371.  Trasts  in  load,  as  well  those 
which  are  express  as  those  which  are  implied,  are  held  not  to  be  within  the 
Texas  statute  of  f rands,  aod  need  not  be  evidenced  by  writing:  Miller  v. 
Thatcher,  9  Tex.  484;  Mead  v.  Randolph,  8  Id.  198;  BaUey  v.  Harris,  19  Id. 
110;  Leakey  V,  Ounter,  25  Id.  403,  all  citing  the  principal  case. 

Mutual  Promises  are  SumciENT  Consideration  to  Support  Con- 
tract: Howe  V.  O'Maily,  3  Am.  Dec  693;  Ooiddy.  Banks,  24  Id.  90;  Babcoek 
Y.  Wilson,  35  Id.  263;  bnt  the  promises  must  be  concurrent:  Thicker  v.  Woods, 

7  Id.  305;  and  see  Oould  v.  Banks,  supra.  As  to  mutual  promises  to  marry 
being  sufficient  consideration  to  support  an  action  for  breach  of  promise,  see 
Burks  V.  Shain,  5  Id.  616;  Weaver  t.  Bachert,  44  Id.  159. 

Agreements  Freventino  or  Stiflino  Competition  at  Auction  Sale, 
Void:  Jones  v.  Caswell,  2  Am.  Dea  134,  and  note;  Hamilton  v.  Hamilton,  46 
Id.  58.  The  principal  case  was  cited  to  this  proposition  in  Croxier  v.  Carr, 
11  Tex.  380;  AUen  v.  Stephanes,  18  Id.  670.  As  to  acts  preventing  competi- 
tion, and  therefore  yitiatiDg  the  sale,  see  Ibrr  t.  Sims,  24  Am.  Dec.  396; 
Bunts  V,  Cole,  41  Id.  226.  And  as  to  the  right  of  the  owner  to  bid  or  em- 
ploy bidders,  see  Moneritfr,  OoldAorough,  1  Id.  407;  7hroughton*s  Adm*r  y. 
Johnston,  2  Id.  626;  Baham  v.  Bach,  33  Id.  661;  Pennoek's  Appeal,  53  Id. 
661. 

Aorbements  to  Unite  in  Bid  at  Auction  Sale,  vthbn  Valid:  Smith 
▼.  OreenUe,  18  Am.  Deo.  564;  Swiizer  v.  Skiles,  44  Id.  723,  and  note;  note  to 
Jones  V.  Caswell,  2  Id.  138;  and  see  Dudley  v.  Little,  15  Id.  575.  The  prin- 
oipal  case  is  cited  in  Hunt  v.  Elliott,  80  Ind.  253,  to  the  point  that  an  agree- 
ment between  two  persons  that  one  of  them  shall  purchase  at  sheriff's  sale 
certain  personal  property,  and  hold,  use,  and  dispose  of  it  in  his  own  name 
for  the  benefit  of  both,  is  not  against  public  policy. 

Presumptions  in  Favor  op  Verdict. — After  verdict  it  is  presumed  that 
all  competent  proof  which  could  have  been  made  in  support  of  the  action  was 
made:  MeCready  v.  Ouardians,  11  Am.  Dec.  667;  and  to  support  a  verdict 
the  court  will  presume  everything  consistent  with  law:  KeUon  r,  Bevins,  5 
Id.  670. 

Contracts  Belatino  to  Lands  Embraced  wtthix  Texas  Statute  of 
Frauds.— The  only  contract  in  relation  to  lands  required  by  the  Texas  stat- 
ute of  frauds  to  be  in  writing  is  a  contract  for  their  sale:  Mead  v.  Randolph, 

8  Tex.  198;  trusts  of  all  kinds  are  not  embraced:  See  cases  cited  supra; 
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neither  la  a  oontnet  far  the  aoqnudtUm  ol  title  to  Tueat  land:  Jame$  t, 
Ihahe,  39  Id.  146;  nor  an  agreement  to  locate  land  oertifioatea  and  procnxe 
patents,  in  oonaideration  of  part  of  the  Umd:  Watkins  t.  OUkerson,  10  Id. 
843;  nor  a  compromise  with  reference  to  a  division  line,  hy  which  hoth  par- 
ties helieved  they  were  getting  their  own  land  and  no  more:  HoutUm  t. 
Sneedf  15  Id.  309.  A  parol  partition  of  lands  Is  not  contrary  to  the  statnte: 
Stuart  T.  BcJxr,  17  Id.  420;  and  in  order  to  enforce  a  penalty  against  a  bid- 
der at  a  sheriff's  sale,  for  not  completing  his  contract,  there  need  not  be  a 
memorandnm  in  writing:  Loekridge  y.  BcUdmn,  20  Id.  810;  and  where  the 
plaintiff^  who  had  given  bond  for  title,  and  taken  the  vendee's  notes  for  the 
purchase  money,  contracted  to  reatore  the  notes  and  get  back  his  bood«  and 
convey  the  land  to  the  defendant,  who  was  to  give  his  bond  to  the  vendee, 
and  takes  ihe-latter's  notes  for  the  porchase  money,  the  contract  is  not  ods 
for  the  sale  of  land,  bat  merely  a  circoitoas  mode  of  assigning  the  notes^ 
with  the  vendor^s  lien,  and  need  not  be  In  writing:  Doggett  v.  Patienpm^  18 
Id.  168.    The  principal  case  was  cited  in  all  the  foregoing. 


LiNHET  V.   SlATB. 

[6  TsxAS,  1.] 

Pirxnvo  Beaitd  oir  Avimal^  Ai>DrnoNAL  to  Onb  Auuumr  ov»  b  an  altar* 
ation  of  the  brand  first  pat  on,  although  the  latter  bnmd  may  not  inter- 
fere with  or  change  the  figare  of  the  first  one. 

Appeal  from  Polk.  The  appellant  was  indioted  for  altering 
the  brand  on  a  cow  belonging  to  Mrs.  Boston.  The  evidence 
upon  which  he  was  found  guilty  showed  that»  without  aothoritj, 
he  placed  his  brand  upon  the  cow.  The  other  facts  appear  from 
the  opinion. 

O,  Preacher  and  J.  Davis,  for  the  appeUant. 

E.  AUen,  attorney  general,  for  the  state. 

By  Oourty  Lipscomb,  J.  The  counsel  for  the  appellant  con- 
tends that  the  brand,  being  so  put  on,  did  not  alter  the  pre- 
vious brand,  as  it  neither  changed  nor  defaced  the  same. 

This  position  is  not  sound.  The  words  '*  altering  or  defao- 
ing"  are  not  synonymous  terms.  Defacing  would  be  the  oblit- 
erating; altering  would  be  changing  from  what  it  was  before  into 
a  different  brand.  The  first  brand  was  a  particular  designation 
of  ownership,  by  which  the  cattle  so  branded  could  be  known. 
If  another  letter  is  branded  on  the  same  beast,  it  no  longer  is  a 
designation  of  ownership,  although  the  first  letters  have  not 
been  changed.  The  cow  was  designated  as  the  property  of 
Mrs.  Boston  from  the  brand  S.  B.;  but  when  another  letter 
had  been  put  on,  by  branding  with  L.,  it  was  no  longer  the 
same  brand;  it  was  altered  from  S.  B.  on  the  rump,  to  S.  B. 
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on  the  rump  and  L.  on  the  side.  We  beUeve,  then,  that  put- 
ting an  additional  brand  to  the  one  already  on  is  an  alteration 
of  the  brand,  although  the  last  may  not  interfere  with  or 
change  the  figure  of  the  first;  and  that  the  judgment  of  the 
court  below  must  be  aflBrmed. 
Judgment  afi&rmed. 


HiLLBBBANT  V.  BbSSWEB  AND  WlFB. 

[6  TnA%  45.] 

DaxjYXBT  OT  P06SB8810N  IS  EB8INTZAL  TO  VALiniTT  QT  Pabol  Qht.  Bat 
what  win  amount  to  a  delivery  most  depend  upon  the  nature  of  the 
thing  given,  and  the  circomstanoes  of  the  case.  Actual  manual  delivery 
iM  not  neoeasary  in  all  oases,  but  where  the  ciroumstanoes  of  the  case  will 
not  admit  of  an  actual  delivery,  it  waiy  be  symbolical  or  oonatraotlTe. 

QOT  lUT  BS  COMPLITX  AND  VaIJI),  AS  BXTWIBN  DONOR  AND  DONXB,  Oll- 

der  certain  circumstances,  without  delivery. 

Whxrx  Donxb  is  Minor  Livino  with  hxr  Father,  the  gift  will  be  sus- 
tained without  a  delivery. 

Whxbs  Donob  Bkands  Cattlk  with  Kamb  ot  Donee,  who  is  his  infant 
daughter  living  with  him,  and  records  the  brand,  these  acts  constitute 
such  a  symbolical  or  constructiTe  delivery  as  is  equivalent  to  an  actual 
delivery,  and  afford  as  satisfactory  evidence  of  his  intention  to  part  with 
the  dominion  and  ownership  of  the  property  as  the  nature  of  the  case 
admits  ol 

Whebb  Bight  is  Shown  to  have  been  Invaded,  Law  Inebbs  Soke 
Damage,  and  when  there  is  no  evidence  as  to  the  amount  of  loss,  nom- 
inal damages  will  be  awarded. 

Measure  of  Damaobs,  whebb  Pbopbbtt  is  in  Question,  is  the  value  of 
the  article  as  nearly  as  it  can  be  ascertained,  and  from  this  rule  the  jury 
are  not  at  liberty  to  depart. 

Objbotion  that  Vebdict  Gives  Exoesstve  Damages  can  not  be  insisted 
on,  in  the  supreme  eonrt,  as  a  ground  for  reversing  the  judgment,  un- 
less it  is  made  a  ground  by  a  written  specification  accompanying  the 
motion  for  a  new  trial. 

EviDENGE  THAT  Plaintdt  WAS  "A  Small  Gibl''  IN  1842,  and  that  in  the 
fall  of  1348  she  was  *'  upwards  of  twenty-one  years  of  age,"  is  not  suffi- 
cient to  sustain  an  allegation  in  her  petition  that  she  attained  her  ma- 
jority on  the  twenty-seventh  day  of  October,  1848,  and  that  prior  to 
that  date  she  was  an  infant  nnder  the  age  of  twenty-one  years. 

Whebk  Plaintuv  Alleges  Ineanot  in  Answer  to  Flea  of  Statute  of 
Limitations,  but  fails  to  prove  it,  such  insufficiency  of  proctf ,  though  not 
specially  assigned  as  error,  may  be  made  available  for  reversing  the  judg- 
ment, in  the  supreme  court. 

Depositions  not  Befebbed  to  in  Statement  of  Facts  nor  made  a  part 
thereof  can  not  be  considered  by  the  supreme  court. 

Erbob  from  Jefferson.    The  suit  was  brought  to  recoYer  the 
Talne  of  certain  cattle  alleged  to  have  been  acquired  by  the 
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female  plaintiff  below  by  gift  from  her  father,  the  defendant 
below,  and  to  have  been  sold  and  conyerted  by  him  to  his  own 
use.  The  defendant,  in  1840,  caused  a  brand  to  be  recorded  in 
the  name  of  his  daughter,  the  female  plaintiff,  and  afterwards 
sold  cattle  marked  witb  that  brand.  The  other  tscba  appear 
from  the  opinion. 

J.  B.  Janes  and  S.  N.  and  M.  M.  PoUer^  for  the  plaintiff  in 
eirror. 

J.  W,  Eendermm^  for  the  defendants  in  error. 

By  Court,  Whbelkb,  J.  For  the  plaintiff  in  error  it  is  in- 
sisted: 1.  That  the  evidence  does  not  show  title  in  the  plaintiff; 
2.  That  it  did  not  authorize  a  verdict  for  the  amount  found  by 
the  jury,  and  that  the  verdict  is  excessive;  and,  8.  That  it  does 
not  support  the  averment  in  the  petition,  that  the  plaintiff  was 
an  infant  and  within  the  exception  of  the  statute  of  Umitationa 
in  favor  of  infants. 

1.  The  evidence  relied  on  by  the  plaintiffs  to  establish  their 
title,  by  gift,  to  the  property  in  question,  consisted  of  the  acts 
and  declarations  of  the  donor.  These  were  numerous  and  con* 
tinuous;  and  were,  we  think,  of  a  character  to  warrant  the  jury 
in  finding  the  fact  of  a  gift.  But  it  is  insisted  that  the  gift  was 
incomplete  and  ineffectual,  for  want  of  a  delivery  of  the  posses- 
sion of  the  property  by  the  donor  to  the  donee;  and  we  are  re- 
ferred to  the  decision  of  this  court  in  the  case  of  ChevaUier  v. 
Wilson,  1  Tex.  161.  There  can  be  no  doubt  that,  by  the  com- 
mon law,  delivery  of  possession  is  essential  to  the  validity  of  a 
V>arolgift;  and  so  this  court  held  in  the  case  cited.  ''The  neces- 
sity of  a  delivery,"  says  Chancellor  Kent,  "  has  been  maintained 
Ln  every  period  of  the  English  law: "  2  Kent's  Com.  438;  2  Bla. 
Com.  441;  Grangiac  v.  Arden,  10  Johns.  292. 

But  what  will  amount  to  a  delivery  must  depend  upon  the 
nature  of  the  thing  and  the  circumstances  of  the  case.  Actual, 
manual  delivery  is  not,  in  all  cases,  necessary.  Where  the  thing 
is  incapable  of  actual  delivery,  or  where  the  situation  of  the  par- 
ties or  the  circumstances  of  the  case  will  not  admit  of  it,  it  may 
be  symbolical  or  constructive:  2  Kent's  Com.  439;  GarradineY. 
Collins,  7  Smed.  &  M.  428;  Blakey  v.  Blakey,  9  Ala.  891.  There 
may  be  circumstances  under  which  a  gift  may  be  complete  and 
valid,  as  between  donor  and  donee,  without  delivery;  and  the 
possession  of  the  former  will  not  be  inconsistent  with  the  right 
of  the  latter. 

Thus,  where  the  donee  of  personal  property  was  under  the 
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age  of  twenly-one  years,  and  lived  with  his  father,  the  donor, 
fhe  poBsesaion  by  the  donor  of  the  gift  was  held  to  be  consistent 
with  the  donee's  right:  SewaU  y.  Olidden,  1  Ala.  62. 

In  the  case  of  Edward  y.  WiUiams,  1  Bail.  L.  576  [21  Am. 
Dec.  483],  the  court  of  appeals  of  South  Carolina  held  that  a  gift 
by  a  father  to  his  daughter,  of  an  inconsiderable  part  of  his 
property,  made  at  a  time  when  he  was  solyent,  wiU  be  supported 
"igainst  subsequent  creditors,  eyen  without  notice,  although  the 
father  retain  possession,  if  the  daughter  were  a  minor  and  con- 
tinued to  reside  with  him,  and  the  gift  were  bonajide,  and  free 
from  all  trick  and  contriyance  to  defeat  creditors.  A  fortiori 
the  gift  would  be  yalid,  as  between  donor  and  donee. 

Upon  the  principle  of  these  authorities,  the  gift  in  the  present 
ease  ought,  perhaps,  to  be  supported  without  a  deliyery,  or  any 
equiyalent  act,  if  it  had  been  made  clearly  to  appear  in  eyidence 
that  the  donee  was  a  minor,  liying  with  her  father,  the  donor. 
Such  probably  was  the  fact;  but  it  does  not  so  appear  condu- 
nyely  from  the  eyidence  embodied  in  the  record. 

The  branding  and  the  recording  of  the  brand,  howeyer,  used 
as  eyidence  of  ownership,  considered  in  reference  to  the  charac- 
ter of  the  property  and  the  circumstances  of  the  case,  was,  it  is 
eonceiyed,  such  a  symbolical  or  constructiye  deliyeiy  in  respect 
to  this  property  as  was  equiyalent  to  actual  deliyery.  These 
acts  afforded,  perhaps,  as  satisfactory  eyidence  of  the  intention 
of  the  donor  to  part  with  the  dominion  and  ownership  of  the 
property  as  the  nature  of  the  case  would  admit  of.  It  is  analo- 
gous to  a  gift  by  deed  or  writing,  which,  as  between  donor  and 
donee,  has  been  held  tantamount  to  a  deliyery;  McCvichen  y. 
McGvidhen,  9  Port.  650;  Gaines  y.  Marley,  2  Terg.  582;  Ir(yM  y. 
SmaUpiece,  2  Bam.  &  Aid.  651.  On  the  question  of  title,  there- 
fore, the  eyidence  was,  we  think,  sufficient  to  authorize  the 
yerdict. 

2.  Did  the  eyidence  authorize  a  yerdict  for  the  amoimt  found 
by  the  juiy  ?  or  does  the  yerdict  giye  ezcessiye  damages  ? 

There  are  in  this  case  no  circumstances  of  aggrayation  to  au- 
thorize the  giying  of  yindiotiye  or  exemplaiy  damages.  It  is  a 
ease  in  which  the  measure  of  damages  is  compensation  for  the 
actual  pecuniaiy  loss  directly  sustained.  And  that  is  to  be  esti- 
mated by  the  yalue  of  the  property.  But  there  is  no  eyidence 
of  any  yalue,  except  the  admission  of  the  defendant  that  he 
owed  his  daughter  three  or  four  hundred  dollars  for  her  cattle 
sold  by  him.  But  this  admission  did  not  authorize  a  yerdict  for 
nearly  six  hundred  dollars.    Where  the  inyasion  of  a  right  ia 
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establiflhed,  the  law  infera  some  damage  to  the  plaintiff;  and  if 
no  evidence  is  given  of  any  particular  amount  of  loss,  it  awards 
what  is  termed  nominal  damages,  which  is  some  yeiy  small 
amount.  Where  property  is  in  question,  the  value  of  thearticle, 
as  nearly  as  it  can  be  ascertained,  furnishes  a  rule  from  which 
the  jury  are  not  at  liberty  to  depart.  The  measure  of  damages 
in  this  case  is  a  question  of  law;  and  where  there  is  a  legal  rule 
for  the  measurement  of  damages,  the  jury  must  follow  it:  Bdloer 
V.  Wheeler,  8  Wend.  606;  Wallace  v.  Fnmer,  2  Nott  &  M.  616; 
Byan  v.  Baldnch,  8  McCord,  4d8;  Rvchardecm  v.  DuJeea,  4  Id.  166; 
Sedg.  on  Dam.  80. 

It  was  incumbent  on  the  plaintiff  to  prove  the  value  of  the 
property,  or  to  furnish  some  daia  by  which  its  value  might  be 
ascertained.  The  admission  of  the  defendant  was  sufficient  to 
authorize  a  verdict  for  the  amount  admitted  to  be  due.  But  the 
verdict  was  for  a  much  lazger  amount;  and  the  evidence  fur- 
nishes no  daia  by  which  that  amount  could  have  been  arrived  at 
by  any  rule  or  principle  of  law  by  which  it  was  competent  for 
the  jury  to  estimate  the  damages.  The  objection  to  the  verdict 
in  this  particular,  however,  is  that  it  gives  excessive  damages; 
and  this  constituted  a  distinct  and  independent  ground  for  a 
new  trial.  But  it  was  not  made  a  ground  by  a  written  specifi- 
cation accompanying  the  motion,  as  the  statute  requires:  Hart. 
Dig.,  art.  766.  It  can  not,  therefore,  be  now  insisted  on  as  a 
ground  for  reversing  the  judgment.  But  it  has  been  deemed 
deserving  of  notice  because  presented  in  argument,  and  to  avoid 
its  being  made  a  question  in  the  event  of  another  appeal. 

8.  The  remaining  question  is  as  to  the  effect  of  the  statute  of 
limitations  upon  the  plaintiff's  right  to  recover.  All  the  items 
in  the  account  sued  on,  to  which  the  evidence  relates,  except 
two,  amounting  to  the  aggregate  sum  of  three  hundred  and  six- 
teen dollars,  appear  upon  the  face  of  the  account  to  have  been 
barred  by  the  statute  at  the  commencement  of  the  suit.  The 
statute  was  pleaded;  and  to  take  the  case  out  of  its  operation, 
the  plaintiffs  alleged  in  their  amended  petition,  in  effect,  that 
the  plaintiff  Caroline  was  an  infant  under  the  age  of  twenty-one 
years;  and  that  she  arrived  at  the  age  of  majority  on  the  twenty- 
seventh  day  of  October,  1848,  less  than  two  years  next  before 
the  commencement  of  the  suit;  and  comes,  therefore,  within  the 
exception  contained  in  the  eleventh  section  of  the  statute,  sav- 
ing the  right  of  infants.  This  averment  it  was  incumbent  on 
the  plaintiffs  to  prove;  yet  the  only  evidence  in  its  support  is. 
that  in  1842,  the  plaintiff  CSaroline  was  **  a  small  gid,"  thai 
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'*  two  years  ago" — that  is,  two  years  before  the  trial  in  the  &11 
of  1850 — she  was  "  upwards  of  twenty-one  years  of  age." 

This  eiddence  can  not  be  held  to  amount  to  prove  that  this 
plaintiff  arrived  at  the  age  of  twenty-one  years  on  the  twenty- 
seventh  day  of  October,  1848,  as  alleged  in  the  petition;  or  at 
Any  time  within  two  years  next  before  the  commencement  of 
the  suit  The  plaintiffs,  therefore,  have  failed  to  make  out,  in 
evidence,  a  case  wilhin  the  exception  of  the  statute. 

A  question  has  arisen — ^not  made  at  the  bar — ^whether  this  in- 
sufficiency of  proof  ought  not  to  have  been  specially  assigned  as 
error;  and  whether  the  objection  ought  to  avail  the  defendant, 
under  the  assignment  in  this  case.  The  court  are  of  the  opinion 
(to  which  I  assent  with  some  hesitancy)  that,  under  the  decis- 
ions and  practice  of  the  court,  the  objection  is  available. 

The  conclusion,  therefore,  is,  that  the  plaintiffs  having  failed 
to  show  themselves  within  the  exception  of  the  statute  of  limita- 
tions in  favor  of  infants,  and  their  claim,  except  to  three  hun- 
dred and  sixteen  dollars,  appearing  to  have  been  barred  by  the 
statute,  the  verdict  for  the  amount  found  by  the  jury  is  oontraiy 
to  the  evidence. 

There  are  a  number  of  depositions  copied  into  the  record;  but 
they  are  not  referred  to  in  or  made  a  part  of  the  statement  of 
facts.  As  that  is  certified  as  containing  all  the  evidence  in  the 
case,  we  are  not  at  liberty  to  consider  ihese  depositions  as  con- 
stituting any  part  of  the  evidence  given  on  the  trial.  The  case 
must  be  tried  here  upon  what  is  properly  and  legally  the  record. 

We  are  of  opinion  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Whers  Fathsb  Makes  Out  to  Inf aut  Son  of  a  Blave,  the  poweiion 
will  be  preramed  to  be  in  the  in&nt,  the  rightful  owner,  if  he  rendes  with 
his  father  at  the  time  the  gift  is  made,  and  oontinaes  a  member  of  hxB  family, 
although  the  father  exendae  control  over  the  slave  and  appropriate  hia  labor: 
Danley  v.  Beetor,  50  Am.  Deo.  242.  The  ponaemrion  by  parents  of  property 
given  by  them  to  their  minor  children  residing  with  them  is  consistent  with 
the  right  of  the  children:  Manly  v.  Culver,  20  Tex.  150;  MeOuUoeh  v.  Bemh 
28  Id.  796,  both  citing  the  principal  case. 

Delivxrt,  Nxoessitt  of,  to  VAUDiTr  OF  Gift:  See  note  to  Danley  ▼. 
£eetor,  50  Am.  Dec.  248,  where  other  cases  are  collected. 

Wherb  Measusk  of  Damages  is  Rbasohablt  Certaiv,  the  court  will 
grant  or  refuse  a  new  trial  for  inadequacy  of  the  verdict,  according  to  the 
justice  of  the  case:  Bishop  v.  Mayor  </  Macon,  50  Anu  Deo.  400,  note  403, 
where  other  cases  are  collected.  In  Taylor  v.  Hall,  20  Tex.  216,  it  was  held, 
citing  the  principal  case,  to  be  error  to  give  judgment  on  a  verdict  that  is  ex> 
dve,  unless  the  plaintiff  remita  the  excess. 
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ICbasubx  of  Damages  fob  Breach  of  Cohtraot  is  the  peooniary  lo« 
■offered  therefrom:  MIehel  v.  Murphey,  68  Am.  Dec.  007*  note  611,  where 
other  cases  are  collected. 

Defositionb  Objected  to  must  be  Embodied  in  Bill  of  Exgeptioes, 
or  be  made  part  of  the  record^  that  the  court  may  know  what  the  testimon/ 
was,  in  order  to  determine  whether  there  was  error  or  not,  otherwise  the  ob- 
jection will  not  be  considered:  Fiaher  v.  BiUcher,  53  Am.  Deo.  480.  See  alse 
Armstrong  r.  Mudd,  50  Id.  546 


Sampson  &  Ejbeme  v.  Williambon  and  Wife. 
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bat  its  volontary  alienation  is  not  thereby  inhibited. 

Forced  Sale  is  One  Made  ukdeb  PBOOEas  of  Coust,  and  in  the  mode 
prescribed  by  law. 

Sale  under  Decree  of  Forbolositrb  of  Mortgage  comes  within  the  de- 
scription of  a  forced  alienation,  and  the  homestead  of  a  hosband  and 
wife  can  not  be  so  sold,  even  though  they  may  have  volontarily  pledged 
the  property  as  secnrity  for  the  debt,  and  by  implication  agreed  that  it 
should  be  subjected  to  a  decree  of  foreclosore  and  sale.  They  can  not 
waive  the  immunity  with  which  the  constitution  shields  the  property, 
nor  require  courts  to  enforce  agreements  tiie  object  of  which  is  to  ezpoee 
property  under  the  protection  of  the  constitution  to  forced  sale. 

Wife  mat,  by  Mortgage,  Incumber  her  Separate  Bsiatb,  provided 
she  observes  the  formalities  prescribed  for  the  conveyance  of  her  entire 
interest. 

General  Power  of  Alienation  in  Wife  Incutdes  Power  to  Mort- 
gage, when  such  power  of  alienation  is  not  conferred  for  any  special 
object,  or  to  effect  any  specific  purpose. 

Homestead  can  not  be  Affected  bt  Ant  Species  of  Oompulsort  Dis- 
position, nor  can  it  be  voluntarily  disposed  of  without  the  assent  of  the 
wife,  but  with  her  consent  it  may  be  transferred  or  incumbered  in  any 
mode  deemed  judicious  or  advisable. 

Mortgage  is  not  Alienation  of  Heal  Estate,  and  therefore  a  wife, 
by  giving  her  consent  to  a  mortgage  of  the  homestead,  does  not  give  her 
consent  to  a  voluntary  sale  or  alienation  of  it. 

Homestead  is  not  Separate  Property  of  Wife;  she  has  no  proper^ 
in  it. 

HuBRAND  IS  Only  Permitted  to  Alienate  Homestead  with  Ck>N8ENT 
OF  Wife,  in  the  mode  pointed  out  by  the  legislature,  and  it  has  not 
pointed  out  a  mortgage  as  the  mode. 

Appeal  from  Harris.  The  suit  was  brought  by  the  appeV 
lants  on  a  note  of  the  husband  secured  by  a  mortgage  on  th^ 
homestead,  executed  by  both  husband  and  wife.  The  petition 
prayed  judgment  for  the  amount  due,  and  for  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  premises.  The  mortgage 
contained  stipuhitions  authorizing  the  district  court  to  enter  up 
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judgment  against  the  mortgagors  for  the  amount  of  the  mort- 
gage debt,  with  interest  and  costs,  and  to  make  a  decree  to  sell 
the  property  to  satisfy  the  same,  waiving  all  necessiiy  of  pro- 
cess, service,  citation,  or  appearance  on  their  part;  and  author- 
izing certain  persons  therein  named,  or  either  of  them,  to  act 
as  their  attorney  in  fact,  with  full  power  to  appear  and  confess 
a  judgment  in  &vor  of  the  mortgagees  or  their  assigns  for  the 
sum  due  on  the  note,  with  interest  and  costs,  with  a  decree  and 
order  to  sell  the  premises  mortgaged,  and  especially  waiving  all 
exemption  of  said  property  by  law  from  sale  under  execution  as 
their  homestead.  A  general  demurrer  to  so  much  of  the  peti- 
tion as  sought  to  foreclose  the  mortgage  and  sell  the  homestead 
was  sustained,  and  the  suit  was  dismissed  as  to  the  wife.  Judg- 
ment was,  after  trial,  rendered  against  the  husband  alone  for 
the  amount  due  on  the  note.    The  plaintiffs  appealed. 

L.  Shenoood,  for  the  appellants. 

J,  W.  Henderwm^  H.  N.  and  M.  M,  Potter ^  and  R.  0.  QamjMX^ 
for  the  appellees. 

By  Court,  Hemphill,  C.  J.  The  first  ground  for  reversal,  viz. , 
that  the  judge  eired  in  sustaining  the  demturer  to  the  petition, 
in  favor  of  the  defendant  Lucretia  Williamson,  involves  a  ques- 
tion of  considerable  importance;  and  that  is,  whether  the  head 
of  a  family,  if  a  single  man,  can  mortgage  his  homestead  to  se- 
cure the  payment  of  a  debt;  and  if  a  married  man,  whether, 
with  the  consent  of  the  wife,  he  can  execute  such  mortgage. 

That  the  question  to  be  diiscussed  may  be  the  more  fully  un- 
derstood, the  clause  of  the  constitution  regulating  the  exemp- 
tion of  the  homestead  will  be  cited.  "  The  legislature  shall  have 
power  to  protect  by  law,  from  forced  sale,  a  certain  portion  of 
the  property  of  all  heads  of  families.  The  homestead  of  a  fam- 
ily, not  to  exceed  two  hundred  acres  of  land  not  included  in  a 
town  or  city,  or  any  town  or  city  lot  or  lots  in  value  not  to  ex- 
ceed two  thousand  dollars,  shall  not  be  subject  to  forced  sale, 
for  debts  hereafter  contracted;  nor  shall  the  owner,  if  a  married 
man,  be  at  liberty  to  alienate  the  same,  unless  by  consent  of  the 
wife,  in  such  manner  as  the  legislature  shall  point  out." 

By  this  provision  the  homestead  is  exempted  from  forced  sale; 
but  its  voluntary  alienation  is  not  inhibited.  The  right  of  dis- 
position— certainly  one  of  the  most  valuable  of  the  incidents  of 
ownership— is  restricted  only  by  the  necessity,  if  the  head  of  the 
family  be  married,  of  obtaining  the  consent  of  the  wife,  in  the 
form  prescribed  by  law;  and  the  owner,  having  the  legal,  and  it 
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has  been  frequently  termed  the  natnial,  right  of  disposing  ol 
his  property,  can  exercise  all  such  powers  oyer  the  sabjec^matter 
as  are  not  inconsistent  with  the  plain  and  ob^ions  intent  of  the 
law  and  constitution.  Is  the  alienation,  which  is  the  object  of 
this  suit,  Toluntazy  or  forced?  If  the  former,  it  is  lawful;  if 
the  latter,  it  comes  within  the  constitutional  prohibition,  and 
can  not  be  enforced  by  the  process  of  the  court. 

A  forced  sale  has  been  defined  to  be  a  sale  made  at  the  time 
and  in  manner  prescribed  bylaw,  in  Tirtue  of  an  execution  issued 
on  a  judgment  already  rendered  by  a  court  of  competent  juris- 
diction: Dufoury.  Gamfrcmc^  11  Mart.  610  [13  Am.  Dec.  860]; 
8.  O.,  Id.  676;  Donalddon  y.  Boiatan,  8  Mart,  N.  8.,  168;  Mae- 
donough  y.  Elam^  1  La.  491  [20  Am.  Dec.  284];  or,  in  other 
words,  a  forced  sale  is  one  which  is  made  under  the  process  of 
the  court  and  in  the  mode  prescribed  by  law:  Ciy.  Oode  Ia., 
arts.  2580,  2594,  2596. 

The  characteristics  of  a  forced  sale,  as  thus  defined,  are  appli- 
cable to  the  alienation  prayed  for  by  the  petition.  The  plaint- 
iffs  seek  to  enfore  the  lien  of  the  mortgage,  and  effect  the  sale 
of  the  property,  under  the  compulsoiy  process  of  the  court,  and 
in  the  time  and  mode  prescribed  by  law;  and  this  certainly 
comes  within  the  description  of  a  forced  alienation.  It  is  true 
that  the  defendants  haye  yoluntarily  pledged  the  property  as  a 
security  for  the  debt;  and  haye  agreed,  by  implication,  to  what, 
under  ordinaiy  circumstances,  would  haye  been  its  neoesasiy 
legal  effect,  yiz. :  that  the  properly  should  be  subjected  to  a  de- 
cree of  sale  and  foreclosure.  But  they  can  not  waiye  or  re- 
nounce the  guaranty,  or  immunity,  with  which  the  constitution 
shields  the  property.  They  can  not  impose  upon  the  courts  the 
obligation,  or  confer  the  power,  of  decreeing  the  sale  of  prop- 
erty which  is  expressly  exempted  from  the  operation  of  a  forced 
sale,  or  sale  by  judicial  process. 

They  can,  if  they  choose,  alienate  it  yoluntarily.  They  are 
not  depriyed  of  the  power  of  parting  with  their  properly;  but 
their  agreements  can  not  haye  the  legal  effect  of  changing  a  sale 
under  an  execution  into  a  yoluntaiy  alienation;  nor  can  they 
require  of  courts  to  enforce  agreements,  the  object  of  which  is 
to  expose  property,  under  the  protection  of  the  constitution,  to 
forced  sale.  It  is  clear,  then,  that  this  suit,  so  far  as  it  seeks  a 
foreclosure  of  the  mortgage,  can  not  be  maintained;  and  that 
there  is  no  error  in  the  judgment  sustaining  the  demurrer. 

Here  this  opinion  might  close;  but  as  the  point  was  raised 
that  the  feme  covert  could  not,  under  the  mode  preaoribed  by 
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Btatate  for  oonTeying  the  entire  interest  which  she  may  have  in 
property,  join  with  her  husband  in  executing  the  mortgage,  I 
will  give  title  subject  a  cursory  examination,  and  principally  for 
the  purpose  of  drawing  a  distinction  between  mortgages  such  as 
the  one  under  consideration  and  mortgages  generally,  and  espe- 
cially of  the  wife's  separate  property. 

That  the  wife  may,  by  mortgage,  incumber  her  separate  estate, 
if  the  formalities  prescribed  for  the  conveyance  of  her  entire 
interest  be  observed,  has  been  already  decided  by  this  court; 
and  as  we  have  no  doubt  of  the  correctness  of  that  decision,. it 
may  be  regarded  as  settled  law.  The  opinion  in  HoUis  v.  Fran^ 
cois  has  not  been  published,  except  in  the  newspapers,  and  I  will 
cite  a  portion  of  it  at  length.  [Since  reported  in  6  Tex.  196, 51 
Am.  Dec.  760.]  '*  It  is  held  by  the  authorities  to  be  beyond  ques- 
tion, that  if  a  wife  join  her  husband  in  a  mortgage  of  her  lands, 
and  levy  a  fine  thereof,  this  will  bind  her  heirs,  notwithstand- 
ing her  coverture;  for  as  by  such  a  process  she  may  make  an 
absolute  sale  of  the  estate,  so  she  may  make  a  conditional  one 
thereof:  2  Powell  on  Mort.  705;  1  Boper  on  H.  &  W.  130.  Chan- 
cellor Eent,  in  Demaretst  v.  Wynkocp,  3  Johns.  Ch.  144  [8  Am. 
Dec.  467],  and  in  his  Commentaries,  vol.  2,  p.  166,  states  the 
proposition,  as  beyond  doubt,  that  a  wife  may  sell  or  mortgage 
her  separate  property,  for  the  payment  of  her  husband's  debts; 
that  she  can  deal  with  her  lands,  by  fine,  as  if  she  were  a  feme 
8ole;  and  what  she  can  do  by  fine,  in  England,  she  may  do  here, 
by  any  legal  form  of  conveyance,"  etc. 

The  rule  as  expressed  in  Powell  on  Mort.  706,  is,  that  if  the 
wife  joins  the  husband  in  a  mortgage  of  her  lands,  and  levies 
a  fine  thereof,  this  will  be  binding  upon  her  and  her  heirs,  not- 
withstanding her  coverture;  for  as  by  such  process  she  may 
make  an  absolute  conveyance,  so  she  may  make  a  conditional 
one  thereof.  In  1  Hill,  on  Beal  Prop.  122,  it  is  stated,  that 
a  husband  and  wife  may  join  in  a  mortgage  of  the  wife's  land, 
as  well  as  an  absolute  deed;  but  the  wife's  interest  shall  be 
thereby  incumbered,  only  to  the  amount  of  the  mortgage:  Feor 
body  V.  Fatten,  2  Pick.  517.  In  Oahn  v.  Memcewict,  11  Wend. 
312,  the  wife  had  joined  with  her  husband  in  a  mortgage  of 
her  lands.  No  question  arose  as  to  her  power  of  charging  her 
property  in  the  mode  prescribed  for  its  alienation;  but  her  rights 
as  sureiy  of  the  husband,  by  virtue  of  the  mortgage,  were  dis- 
cussed  and  determined. 

But  recurring  to  mortgages  of  the  homestead,  it  is  con- 
tended that  the  constitution  contemplated  an  entire,  not  a  pai^ 
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tial,  alienation  or  incumbrance;  and  that  the  wife's  assent  to  any 
disposition  of  the  property,  less  than  the  absolute  sale  of  the 
entire  interest,  is  not  binding;  and  further,  that  a  mortgage 
can  not  be  comprehended  under  a  power  to  alienate — ^for  the 
reason  that  a  mortgage  is  not  to  be  regarded  as  a  conyejanoeof 
the  land,  but  as  a  mere  security  for  the  money  borrowed  or  debt 
contracted. 

There  is  no  doubt  that  if  the  power  conferred  on  the  wife 
was  clearly  intended  to  extend  only  to  the  alienation  of  the  fee 
simple,  and  negatiyed  its  exercise  as  to  any  incumbrance  or 
transfer  of  a  less  interest,  it  must  be  strictly  pursued.  I  do  not 
deem  it  necessary  to  enter  into  a  discussion  of  the  doctrine  of 
powers.  The  rule  that  the  wife  has  the  power  to  join  her  hus- 
band in  a  mortgage  of  her  own  lands,  for  the  reason  that  she  can 
join  with  him  in  their  absolute  sale,  is  to  be  found  in  all  the 
authorities.  But  in  treatises  on  mortgages,  there  are  also  dis- 
cussions as  to  the  effect  and  extent  or  restriction  of  powers;  as  for 
instance,  whether  the  power  to  sell  for  the  purpose  of  raising 
money  to  pay  debts,  portions,  etc.,  includes  a  power  to  mort- 
gage: 1  FoweU  on  Mort.  61;  and  whether,  under  a  power  to 
raise  money  out  of  the  rents  and  profits,  there  be  implied  a 
power  to  sell  or  mortgage  the  land  itself:  Id.  62-64;  4  Kent's 
Com.  147, 148. 

In  a  subsequent  portion  of  this  opinion,  I  will  refer  to  the 
practical  effect  of  the  construction  that  the  power  of  the  wife 
to  assent  to  an  alienation  does  not  include  the  power  to  mort- 
gage; and  will  proceed  to  consider  the  objection,  that  a  mortgage 
can  not  be  comprehended  under  the  term  ''  alienation,"  on  the 
ground  that  it  does  not  conyey  the  land  but  only  hypothecates 
it  as  a  security  for  the  debt.  An  examination  of  the  common* 
law  authorities  will  show  the  difficulty  of  ascertaining,  with 
precision,  the  nature  and  incidents  of  a  mortgage,  or  of  giving 
a  definite  denomination  to  the  interests  of  the  mortgagor  or 
mortgagee.  They  yary  according  to  the  light  in  which  they  are 
viewed:  1  Powell  on  Mort.  262.  In  equity,  the  mortgagor  is 
considered  as  the  owner  of  the  estate;  and  he  possesses  many 
of  the  incidents  of  ownership.  But  at  law,  he  is  not  regarded 
as  the  legal  owner:  Id.  251. 

Chancellor  Kent,  in  his  Commentaries,  volume  4,  page  133, 
defines  a  mortgage  to  be  the  conveyance  of  an  estate,  by  way  ol 
pledge,  for  the  securiiy  of  the  debt,  to  become  void  on  its  pay- 
ment. The  legal  ownership  is  vested  in  the  creditor;  but  in 
equity,  the  mortgagor  remains  the  actual  ovnier  until  he  is  de- 
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bvrred  by  his  own  default,  or  by  judicial  decree.  Billiard, 
Tolume  1,  page  371,  defines  a  mortgage  to  be  a  conditional  con- 
Teyance  of  land,  designed  as  a  security  for  the  payment  of 
money  or  the  performance  of  some  other  act,  and  to  be  Toid 
upon  such  payment  or  performance. 

By  the  courts  of  common  law,  the  strict  rules  pertaining  to 
conditions  were  rigorously  enforced  in  relation  to  mortgages. 
If  the  money  were  not  paid  at  the  time  and  place  prescribed, 
the  estate  was  absolutely  forfeited. 

But  the  courts  of  equity,  at  an  early  period,  interfered  to  re- 
lieye  against  such  hardship;  and  a  payment  of  the  debt,  inter- 
est, and  costs,  within  a  reasonable  time  after  the  day  appointed, 
was  deemed  sufficient.  They  were  cautious  and  scrupulous  in 
making  what  was  then  deemed  encroachments  on  the  common 
law;  but  they  finally  succeeded  in  supplanting  almost  entirely 
its  rigorous  rules  of  construction:  1  Hill,  on  Real  Prop.  872;  4 
Kent's  Com.  159;  and  in  establishing  the  principle  that  a  mortgage 
is  a  mere  security  for  the  debt,  and  that  until  foreclosure  the 
mortgagor  remains  the  real  owner  of  the  fee;  and  in  their  deter- 
mination to  protect  the  mortgagor  from  suffering,  they  appeared, 
at  one  time,  disposed  to  deprive  parties  of  the  power  of  making 
their  own  contracts,  or  of  making  such  dispositions  of  their  prop- 
erly as  were  by  themselves  deemed  the  most  advantageous.  For 
instance,  the  difficulties  and  delays  attending  bills  to  foreclose 
were  so  great,  that  powers  of  sale,  authorizing  the  mortgagee  to 
sell  the  property  for  the  satisfaction  of  the  debt  were  introduced : 
1  Powell  on  Mort.  9;  4  Kent's  Com.  146.  But  their  validity  was 
questioned;  and  Lord  Eldon  declared  that  such  a  deed  was  of  a 
very  extraordinary  kind,  and  that  there  were  clauses  in  it,  upon 
which  it  would  be  very  difficult  to  induce  a  court  of  equity  to 
act.  His  doubts  do  not  appear  to  have  been  entertained  by  the 
courts  of  the  United  States;  and  that  such  power  is  valid  is 
now  well  established:  1  Hill,  on  Real  Prop.  883;  Corder  v.  Mor* 
gan,  18  Yes.  844;  Kinsley  v.  AmeSy  2  Met.  29;  4  Kent's  Com.  145. 

But  to  the  question  whether  a  mortgage  can  be  comprehended 
under  the  power  to  alienate;  it  seems  from  the  authorities,  as  we 
have  heretofore  stated,  to  have  been  so  held  by  courts  of  equity, 
as  well  as.  law;  and  as  well  before  as  after  the  establishment  of 
the  doctrine  that  the  mortgagor,  until  foreclosure,  was  the  real 
owner  of  the  estate.  In  fact,  mortgages  of  the  wife's  inherit- 
ance are  frequently  (and  always  without  objection  to  their 
validity)  considered  by  courts  of  equity,  on  questions  relative  to 
the  extent  of  charges  upon  or  modification  of  the  wife's  estate. 
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and  her  right  of  exoneration  out  of  the  estate  of  her  husband: 
ffoUis  y.  Francoia,  supra.  A  mortgagee,  even  in  courts  of 
equity,  is  frequently  styled  a  purchaser.  He  is  regarded  as 
a  species  of  purchaser:  2  Powell  on  Mort.  653,  654.  In  WdU 
tuyn  y.  Lee,  9  Yes.  80,  he  is  declared  to  be  a  purchaser  for 
yaluable  consideration,  a  particular  species  of  purchaser,  who 
does  not,  from  the  nature  of  the  transaction,  ordinarily  take 
possession  of  the  thing  mortgaged.  Mortgagees,  lessees,  etc., 
aie  embraced  under  a  plea  of  a  purchase  for  valuable  consider- 
ation  without  notice:  Id.  654;  and  a  purchaser  is  defined  to  be 
a  person  who  innocently,  without  fraud  or  surprise,  for  a  yalua- 
ble consideration,  acquires  an  interest  or  a  right:  1  Afar.  Ca& 
Eq.  353;  2  Powell  on  Mort.  654.  Alienation  of  property  abso- 
lutely or  by  way  of  mortgage  is  a  customary  mode  of  expression 
in  treating  of  tiie  subject  of  mortgages:  1  Id.  214. 

Under  the  Spanish  law,  the  principle,  the  establishment  of 
which  by  courts  of  equity  is  deemed  so  splendid  a  triumph, 
was  always  recognized,  viz.,  that  the  mortgage  was  but  a  mere 
security  for  the  debt:  1  White  New  Becop.  139;  3  Febrero, 
257.  But  under  that  system  of  jurisprudence,  it  is  said  to  be 
a  species  of  sale:  1  White  New  Becop.  140;  3  Febrero,  257. 
And  it  is  also  said  that  he  who  has  the  power  of  alienating  has 
the  power  of  mortgaging  his  property:  Id.  258. 

And  here  I  would  suggest  the  readoption  of  the  Spanish  or 
a  more  simple  form  of  mortgage.  The  form  in  use  is  deoeptiye 
and  fictitious.  It  purports  to  be  a  perfect  deed  of  conyeyance, 
with  conditions.  It  has  all  the  parts  of  a  conyeyance,  in  fee 
simple  of  the  premises,  the  habendum,  tenendum,  etc.,  with  full 
coyenants  of  warranty.  In  terms,  it  conyeys  the  estate,  with 
the  right  of  taking  it  back  on  the  payment  of  the  money;  while 
its  legal  effect  is  to  giye  a  mere  lien  upon  the  land  to  seooss 
this  payment,  with  the  right  of  foreclosure  on  default  of  the 
mortgagor. 

Upon  consideration  of  the  point  under  inyestigation,  we  deem 
ourselyes  warranted  in  the  conclusion  that  a  general  power  of 
alienation  in  the  wife,  not  conferred  for  any  special  object  or 
to  effect  any  specific  purpose,  includes  the  power  of  mortgage. 
I  can  not  perceiye  any  controlling  object  or  purpose,  which 
would  necessarily  restrict  the  power  of  the  wife  to  assent  to  the 
alienation  of  the  homestead,  to  an  absolute  sale  of  the  entire 
interest  in  the  property;  and  we  haye  seen  from  the  authorities 
cited,  that  mortgage  is  frequently  spoken  of  as  alienation,  al 
teast  mib  modo;  and  that  mortgagees  are  termed  purchasers — 
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and  this  in  courts  of  equity,  where  the  mortgagor  is  eonsid- 
ered  as  the  real  owner  of  the  land,  though  his  rights  are 
subject  to  so  many  modifications  by  positive  law  that  deduo- 
tions  as  to  those  rights,  drawn  from  the  fact  of  his  ownership, 
would  most  likely  be  egregiously  erroneous.  For  instance,  un- 
der the  supposition  that  the  mortgagor  remains  the  real  owner 
of  personal  property  which  is  mortgaged,  he  has  the  best  right 
to  its  possession;  now  if  his  rights  were  ascertained,  and  set- 
tled by  reason  alone,  he  could  not  be  guilty  of  larceny,  by  any 
removal  or  disposition  which  he  might  make  of  the  property. 
The  act  would  not  have  the  ingredients  which  legally  constitute 
the  crime.  But  when  we  recur  to  the  law  to  ascertain  his  rights, 
we  find  that  by  removal  of  the  property  beyond,  or  fraudulent 
disposition  within,  the  limits  of  the  state,  he  is  declared  to  be 
guilty  of  grand  larceny  and  punishable  accordingly. 

Now  let  us  inquire  whether  the  construction  contended  for» 
viz.,  that  the  power  to  alienate  does  not  include  the  power  to 
mortgage,  would  operate,  as  it  is  supposed,  to  the  benefit  of  the 
wife — ^how  much  power  is  taken  from  the  husband  or  conferred 
upon  the  wife — and  how  much  protection  is  afforded  the  family, 
under  such  construction  of  the  term  "  alienation "  or'*  sale," 
which  is  used  in  the  clause  of  the  constitution. 

It  will  be  conceded  that  before  the  adoption  of  the  constitu- 
tion, the  husband  had  the  power  of  disposing  of  his  homestead, 
if  it  were  his  own  property,  voluntarily,  without  the  assent  of 
any  person  whomsoever,  and  in  any  mode,  or  for  any  estate  or 
interest  which  he  might  deem  proper.  The  statute  of  1839 
exempted  his  homestead  from  forced  sale,  but  did  not,  in  any 
respect,  encroach  upon  his  absolute  power  or  disposition  by 
voluntary  alienation.  This  power  exists  still;  but  with  the 
modification  that  the  wife's  assent  to  an  alienation  of  the  prop- 
erty must  be  obtained.  Now,  if  this  assent  be  restricted  to  the 
sale  of  the  entire  interest,  then  the  wife  can  not  interfere  with 
the  husband's  control,  except  and  only  in  the  event  that  he  is 
attempting  to  convey  the  fee  simple  of  the  property.  She  could 
not  pretend  to  obstruct  any  partial  alienation.  Her  assent  would 
not  be  sought  and  would  be  totally  unnecessary;  for  the  reason, 
that  under  the  construction  contended  for,  she  could  have 
nothing  to  do  with  his  partial  disposition  of  the  property;  her 
power  being  limited  to  an  assent  to  an  alienation  of  the  entire 
interest,  and  therefore  incapable  of  extension  to  any  other.  He 
might  grant  an  estate  for  his  own  life  or  for  that  of  his  wife;  he 
might  lease  it  for  ninety-nine  years,  or  mortgage  it  and  place 
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the  mortgagee  in  posseBsioii  untQ  the  debt  be  satisfied  oat  of 
the  rents  and  profits;  or  he  might  make  other  conditional  aod 
partial  dispositions  of  the  property,  which  would  effectoallf 
deprive  the  wife  and  family  of  the  benefits  intended  to  be  con- 
ferred under  the  constitational  exemption:  and  all  this,  withoul 
the  consent  of  the  wife  or  without  the  right  of  complaint  on 
her  part;  for  under  the  construction  uiged,  she  could  only  com- 
plain of  an  absolute  alienation  of  the  whole  interest  without 
her  assent.  Again,  sale  and  alienation  are  synonymous  terms. 
The  constitution  protects  from  forced  sale,  and  if  sale  means  aa 
absolute  transfer  of  the  entire  interest,  what  ib  to  preyent  the 
legislature  from  dcTising  a  writ  by  which  the  homestead  might 
be  delivered  to  the  sheriff  or  to  a  creditor  until  the  debt  be  dis- 
charged out  of  the  rents  and  profits?  This  would  not  be  a 
forced  sale  (if  sale  means  and  means  only  a  conveyance  of  the 
entire  interest),  and  would  therefore  not  be  iahibited  by  the 
constitution.  But  is  the  word  **  sale,''  in  the  provision,  to  be 
understood  in  a  signification  so  restricted  and  limited?  We 
think  clearly  not.  The  constitution  obviously  intended  that 
the  homestead  should  be  exempted  from  the  operation  of  any 
species  of  execution — or  from  any  forced  disposition  of  the 
property,  whether  partial  or  total,  which  would  disturb  the 
family  in  the  quiet  and  uninterrupted  possession  of  their 
home,  with  the  property  thereto  attached.  The  beneficence  of 
the  provision  has  a  much  wider  range  than  to  protect  the  family 
from  a  sale  which  would  utterly  extinguish  all  right  in  the 
property.  It  shields  them  also  from  any  extents,  or  delivenes 
of  the  property,  or  from  any  forcible  appropriation  of  its  rents, 
issues,  and  profits.  It  protects  the  domestic  sanctuary  from 
every  species  of  intrusion,  which  under  color  of  law  would 
subject  the  property,  by  any  disposition  whatever,  to  the  pay- 
ment of  debts. 

Under  the  construction  which  I  place  upon  the  terms  "  sale* 
and  *'  alienation,"  the  homestead  can  not  be  affected  by  any  spe- 
cies of  compulsory  disposition,  whether  denominated  sale  or 
otherwise;  nor  can  it  be  voluntarily  disposed  of  without  the  as- 
sent of  the  wife;  but  with  her  assent,  it  may  be  transferred  or 
incumbered  in  any  mode  judicious  or  advisable.  She  may  assent 
to  an  absolute  sale  for  money  loaned,  or  for  a  previous  indebt- 
edness; and  for  the  like  consideration  she  may  assent  to  a  mort- 
gage, with  a  power  of  sale  by  the  mortgagee,  on  default  of 
payment.  A  mortgage,  depending  for  its  enforcement  on  judi- 
cfeJ  process,  would  be  ineffectual;  because  a  sale  under  such 
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process  would  be  forced.  But  a  sale  under  a  power  in  a  mort- 
gagee or  trustee  would  be  voluntary;  and  the  assent  of  the  wife 
would  give  as  much  validity  to  such  mortgage  as  to  an  absolute 
and  immediate  sale. 

All  transactions  in  which  the  assent  of  the  wife  is  obtained 
to  any  disposition  of  the  homestead,  whether  by  lease,  mortgage, 
or  absolute  sale,  would  .doubtless  be  scrutinized  by  the  court 
with  jealous  vigilance,  and  her  rights  be  protected  against  the 
influences  of  force,  fraud,  or  mistake. 

It  will  be  unnecessary  to  consider  the  other  grounds  taken  for 
reversal. 

The  mortgage  with  its  certificate  and  assignments  was  prop- 
erly ruled  out  on  the  trial.  The  demurrer  being  sustained,  the 
mortgage  had  no  further  connection  with  the  cause.  The  suit 
became  a  proceeding  to  recover  judgment  on  the  note;  and 
whether  an  invalid  mortgage  had  been  executed  or  not,  was 
wholly  immaterial. 

It  is  ordered  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


MORTOAOS  0#  SXPARATS  ESTATB  0#  WlFB  TO  SbOUEI  DlBTB  OF  HUSBAMBI 

See  HoUia  ▼.  FramcoUt  51  Am.  Dec.  760»  note  768,  where  caaes  on  this  sab- 
Jeot  are  collected.  The  wife  may  make  a  valid  mortgage  of  her  separate 
estate  for  the  payment  of  her  hnslluid's  debts:  Skdby  v.  ^uHm,  18  Tex.  650, 
citing  the  principal  case. 

Thb  frinoipal  gasi  18  oiTKD  in  Lee  ▼.  Kingsbury,  13  Tex.  71,  and  in 
Jordan  y.  Peak,  38  Id.  438,  to  the  point  that  the  husband  may,  with  the  oon- 
cnrrenoe  of  the  wife,  in  the  mode  prescribed  by  law,  create  a  mortgage  on  the 
homestead;  in  Morrison  ▼.  Bean,  15  Id.  268,  to  the  point  that,  though  the 
homestead  is  exempted  from  forced  sale,  that  fact  will  not  protect  a  whole  tract 
mortgaged,  but  only  the  amount  included  in  the  exemption;  in  Bomback  v. 
8yke$,  24  Id.  218;  CampbeU  r.  EUioU,  52  Id.  160;  Lanahan  v.  Sears,  102  U. 
S.  321;  and  in  Gee  v.  Moorf,  14  Gal.  475,  to  the  point  that  the  homestead  is 
exempted  from  forced  sale;  in  BlackweU  v.  Bamett,  52  Tex.  333,  to  the  point 
that  a  sale  of  a  homestead  is  valid  when  made  under  a  power  for  that  purpose 
in  a  deed  of  trust  or  mortgage;  and  in  BUick  v.  Bockmore,  50  Id.  95,  to  the 
point  that  it  is  perhaps  to  be  regretted  that  the  distinction  first  intimated  in 
the  principal  case  has  obtained,  which  discriminated  against  a  power  to  in- 
cumber the  homestead  when  sought  to  be  enforced  under  the  safeguards  of 
judicial  process,  and  in  favor  of  it  when  executed  by  the  uniestraiiied  will  ol 
a  trustee  who  generally  is  the  beoefloiary  in  the  trust. 
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[«  TSKAB,  906.] 
CbBTUIGATB  of  AoKNOWLXDGMENT  of  MaRHTKD  WoMAK  is  COKOLDSnTB  of 

the  facto  therain  sttttod,  nnleis  fiwid  or  imporition  is  alleged.  To  impeach 
the  tmth  of  the  certificate,  it  will  not  suffice  to  allege  tiiat  there  was  no 
privy  examination,  and  that  she  did  not  acknowledge  the  execution  of 
the  instrument  to  be  her  act  and  deed,  but*  there  must  be  some  facte  al- 
leged showing  fraud. 

Whkrs  Husband  has  Aotkd  Unfaiblt  ob  Ihiqititouslt  towakds  his 
WiFB  in  inducing  her  to  execute  an  instrument  incumbering  her  separate 
estate  to  secure  an  individual  debt  of  his  own,  he  can  not  join  with  her 
in  a  suit  to  repudiate  such  transaction,  to  the  Injury  of  innooent  third 
parties.  If  she  has  a  remedy,  it  is  adversely  to,  and  not  conjointly  with, 
her  husband. 

Pkbsons  of  Obdinabt  Intellioknob  are  Pbbsumsd  to  Know  LiABmrm 
OF  SUBETT,  and  that  they  constitute  a  charge  upon  his  property. 

Afpbal  from  Brazoria.  This  suit  was  brought  by  the  appellees 
to  obtain  an  injunction  to  restrain  the  defendants  below  from 
selling  certain  property  of  the  wife,  under  a  deed  of  trust  given 
to  secure  a  debt  of  the  husband.  It  appeared  that  the  defend- 
ants had  recovered  judgment  against  the  husband,  upon  which 
executions  were  issued  and  levied  upon  merchandise  of  the  hus- 
band, when  the  wife  executed  the  deed  of  trust  for  the  amount 
of  the  judgment,  in  consideration  whereof  the  judgment  was 
assigned  to  a  trustee  whom  she  herself  appointed.  The  court 
below  overruled  a  motion  to  dismiss  the  petition,  and  perpet- 
uated the  injunction  which  had  been  granted  in  the  first  instance, 
on  the  ground  that  the  wife  could  not  become  a  surety  for  a 
debt  of  the  husband.    The  other  facts  are  stated  in  the  opinion. 

0.  C.  Hartley,  for  the  appellants. 
J.  A,  Swtt,  for  the  appellees. 

By  Court,  Hemphill,  0.  J.  The  only  questions  deserving 
consideration  are,  whether  the  notary's  certificate  is  conclusive 
of  the  facts  therein  stated;  and  if  not  so,  whether  the  allegations 
of  the  petition  are  sufficient  in  law  to  authorize  an  inquiry  into 
their  verity. 

The  allegations  in  relation  to  the  influence  exercised  by  the 
husband  over  the  wife,  and  as  inducing  her  to  execute  the  in- , 
strument,  present  no  basis  for  equitable  relief.  If  he  has  acted 
unfairly  or  iniquitously  towards  his  wife  in  the  transaction,  he 
can  not  join  with  her  in  a  suit  to  repudiate  such  act  to  the  in- 
jury of  innocent  third  parties;  she  might  have  her  remedy,  bat 
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it  'wotild  be  adyenelj  to,  not  conjointly  with,  her  husband.  In 
&ct,  her,  or  rather  their,  statements  in  relation  to  the  deceit 
practiced  by  the  hnsband  carry  on  their  face  an  air  of  great  im- 
probability. It  is  alleged  that  she  was  not  advised  of  the  con- 
tents of  the  instrument,  or  that  the  same  related  in  any  way  to 
the  premises  mentioned  in  the  deed  of  tmst,  but  it  is  admitted 
''  that  at  the  time  of  signing  she  was  informed  by  her  hnsband 
that  the  deed  was  intended  to  secure  an  individual  debt  which 
he  owed  on  his  individual  account,  and  that  if  she  would  become 
security  for  this  debt,  by  signing  and  acknowledging  the  instru- 
ment, she  would  have  transferred  to  her,  and  have  under  her 
control,  a  large  debt  against  her  husband,  amounting  to  more 
than  one  thousand  dollars."  Now  the  presumption  is,  that 
eveiy  person  of  ordinaiy  intelligence  is  aware  of  the  liabilities 
of  a  surety,  and  that  they  constitute  a  general  or  special  charge 
upon  the  property  of  the  surety;  and  it  may  well  be  inferred 
that  this  lady,  if  not  devoid  of  all  curiosity  or  of  attention  to 
her  interests,  would  have  made  some  inquiries  before  she  as- 
sumed such  responsibilities,  and  especially  as  the  judgment  for 
a  large  amount  against  her  husband  was  to  be  assigned  to  her 
by  way  of  exoneration.  She  would  not  suppose  that  she  was  to 
have  the  benefit  of  this  judgment  for  the  mere  use  of  her  name; 
or  that  she  would  have  any  claim  without  first  discharging  the 
debt  out  of  her  own  property. 

But  to  the  question  whether  the  certificate  of  the  officer  is 
conclusive  of  the  facts  therein  stated.  This  cause  was  argued 
at  a  late  day,  and  I  have  been  unable  to  give  the  subject  the 
thorough  examination  to  which  it  is  entitled.  But  it  seems  to 
me,  as  well  upon  principle  as  authoriiy,  that  the  certificate  must 
be  conclusive  of  the  facts  therein  stated,  unless  fraud  or  impo- 
sition is  alleged. 

To  impeach  the  veracity  of  the  certificate,  it  will  not  be  suffi- 
cient to  allege  that  there  was  no  privy  examination — that  she 
did  not  acknowledge  the  same  to  be  her  act  and  deed,  etc. 
There  must  be  some  acts  alleged  showing  fraud;  as,  for  instance, 
that  there  was  a  fraudulent  combination  between  the  notary  and 
the  parties  interested.  The  certificate,  in  this  case»  is  in  con- 
formity with  the  statute,  and  can  not  be  impeached  merely  by 
saying  that  she  was  not  examined  apart  from  her  husband.  But 
few  authorities  have  been  examined,  and  the  most  important  are 
not  accessible. 

In  Pennsylvania,  under  a  statute  similar  to  our  own,  it  is 
held  that  the  certificate  of  thit  offik^r,  as  to  the  aeknowledgment 
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of  a  deed  by  a  married  woman,  is  to  be  judged  solely  by  what 
appears  on  the  face  of  the  certificate  itself;  and  parol  evidence  of 
what  passed  at  the  time  of  the  acknowledgment  is  not  admissi- 
ble for  the  purpose  of  contradicting  the  certificate,  except  in 
cases  of  fraud  or  imposition:  Jamtiixm  y.  Jamiacm^  8  Whart.  457 
[31  Am.  Dec.  636].  In  Indiana,  the  doctrine  is,  than  an  ac- 
knowledgment in  the  usual  form,  by  tkfeme  covert^  of  a  conyey- 
anoe,  before  a  magistrate,  estops  her,  and  those  claiming  under 
her,  from  saying  that  she  had  not  freely  and  absolutely  executed 
the  conyeyance:  MoNsdy  ▼.  Bucker,  6  Blackf.  391.  In  Oamp- 
bell  y.  Haul,  3  Yerg.  548,  it  was  ruled  that  a  court  of  chancery 
had  no  jurisdiction  to  inquire  into  the  irregularity  of  a  priyy 
examination  of  a  feme  covert,  to  a  deed  executed  by  her,  unless 
for  fraud.  Such  examinations  are  entered  on  the  minutes  of 
the  court  in  that  state;  but  the  examination  in  the  case  dted 
was  taken  by  the  judge  out  of  court,  and  does  not  differ  in 
principle  from  an  examination  taken  by  an  officer  under  our 
statute:  See  also  Bisaett  y.  BisseU,  1  Ear.  &  M.  211;  BidgOy  y. 
Howard,  8  Id.  821;  Lewi8  y.  Waters,  Id.  430. 

The  rule  aboye  laid  down  disposes  of  this  case:  and  it  is  oi^ 
dered,  adjudged,  and  decreed  that  the  judgment  be  reyersed 
and  the  suit  be  dismissed. 

Beversed  and  dismissed. 


GiBTxnoATB  or  AoxKOWLBDomMT,  CoHOLUBivxHsas  or:  Sao  Jamimm  t. 
Jamhon,  81  Am.  Deo.  636,  note  541,  where  other  oaaei  are  ooUeoted.  Th» 
certificate  of  the  officer  taking  the  acknowledgment  of  a  married  woman  ia 
concloaiye  of  the  facts  therein  stated,  bat  it  may  be  rebatted  by  proof  of 
h*aad,  mistake,  or  imposition:  WUey  ▼.  Prince,  21  Tez.  040;  Pool  ▼.  Chom, 
46  Id.  210;  WWkm$  v.  Potifu,  48  Id.  146,  ail  citing  the  principal  case.  To 
impeach  the  certificate  of  acknowledgment,  it  is  not  saffident  to  allege  that 
the  wife  was  not  privily  examined,  or  that  she  did  not  acknowledge  the  exe- 
cation  of  the  instrament  to  be  her  act:  Oraham  y.  Anderoon^  42  HI.  610,  cit- 
ing the  principal  case.  The  principal  case  ia  dted  in  Jolmmm  ▼.  Vim  VtUor, 
43  Mich.  219,  to  the  point  that  the  anthorities  are  yery  dedded  In  asotibing 
weight  to  oertificates  of  acknowledgment,  and  in  disallowing  attompts  to 
impagn  them. 


HuLME  V.  JaneBj  Administbatob. 

[«  TSXAS,  342.] 
JjTDQUSST  RbHDEBXD  AGAINST  ThRBB  DsrSKDAHTB,  WHXH  TwO  OkLT  WSBl 

SiBVBD  with  sammons,  is  void  as  against  aU  of  them. 

Ebbob  from  Bowie.    The  suit  was  commenced  against  Burt- 
ridge,  Peters,  and  Holme.    The  two  latter  accepted  senrioe.  bat 
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fhe  former  was  ne^ar  stimmoned.  Judgment  was  entered  by 
dfl&olt  against  the  defendants  generally.  The  suit  was  not 
discontinaed  as  against  Burtridge. 

Jfilb  and  Murray,  for  the  plaintiff  in  error. 

Pirhey,  for  the  defendant  in  error. 

By  Court,  HxifrBnx»  0.  J.  The  judgment  is  Toid  as  against 
Burtridge;  and  as  it  is  indivisible  in  its  nature,  it  is  necessarily 
Toid  as  against  the  other  defendants. 

The  suit  should  have  been  discontinued  under  the  provisions 
ef  article  704  of  the  digest,  and  judgment  against  the  others 
would  have  been  valid.  Judgment  reversed  and  cause  remanded 
lor  further  proceedings. 

Judgment  reversed. 

JuDOXXKT  AOAiKST  Pabtt  kot  Sxbvbd  WITH  Pbooiss:  Sm  SktfTard  ▼. 
jr(wiiw,  62  Am.  Deo.  608,  note  610,  where  other  oases  are  ooUeoted. 

Ths  pbinoipal  oasb  is  oitkd  in  Long  v.  OarwC^  46  Tex.  401,  to  the 
feint  that  a  Jadgment  is  not  divisible. 


Bakeb  v.  Todd. 

[6  Texas,  378.] 

faomsx  TO  Pat  Ckbtain  Sum  of  Money  on  Given  Day,  with  privilege 
of  discharging  the  debt  in  some  other  commodity,  beoomes  an  absolute 
promise  to  pay  money  if  the  other  commodity  is  not  paid  on  that  day. 

Appeal  from  Kusk.  The  suit  was  brought  on  a  promissory 
note  for  four  hundred  dollars,  in  which  it  was  stipulated  that 
the  amount  might  be  discharged  in  good  cash  notes.  The  other 
hcts  are  stated  in  the  opinion. 

N.  Bagly,  for  the  appellant. 

W.  W,  Morris,  for  the  appellee. 

By  Court,  Lipsoomb,  J.  The  judge  charged  the  jury  '*  that 
the  note  sued  on,  upon  default  of  Baker's  paying  the  cash  notes 
on  the  day  of  payment,  became  a  moneyed  demand  for  four 
hundred  dollars." 

That  a  promise  to  pay  a  certain  amount  of  money  on  a  given 
day,  with  a  stipulation  following  that  it  may  be  discharged  in 
some  other  commodity,  becomes  an  absolute  promise  to  pay 
money,  if  that  other  thing  is  not  paid  on  the  day  of  payment,  is 
m  proposition  believed  to  be  well  established,  and  fully  recog- 
nized by  this  court  in  the  cases  of  Fleming  v.  NicUly  1  Tex.  246, 
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and  OhevaUier  t.  Buford^  Id.  603.  The  moBfij  in  soch  caaea  ia 
the  piimaiy  element  of  the  promise;  and  the  stipulations  that  it 
may  be  discharged  by  something  else  is  an  alternative  that  the 
maker  may  avail  himself  of  at  or  before  the  day  of  payment. 
If  he  &il8  to  do  so,  the  primazy  object  of  the  promise  mnst  pre- 
vail; and  it  becomes  a  moneyed  demand.  If  the  promise  had 
been  to  pay  one  hundred  dollars,  Texas  promissory  notes,  the 
promissory  notes  would  be  the  primary  element  of  the  under- 
taking, and  the  number  of  doUazs  named  only  to  fix  the  amount 
of  the  Texas  promissory  notes.  So  in  the  case  of  Martin  v. 
Laitimer,  2  Id.  24J5,  the  note  sued  on  was  for  the  payment  of 
"  four  hundred  and  sixty-four  dollars  and  twenty-nine  cents,  in 
cash  notes  due  since  the  first  day  of  January,  1846;  witness  our 
hands  and  seals,  this  seventeenth  of  February,  1846.**  The  caah 
notes  were  considered  by  this  court  as  being  the  primazy  ele- 
ment of  the  promise;  not  to  be  equivalent  to  the  sum  named, 
but  amounting,  on  their  &ce,  to  that  nominal  sum;  and  was  not 
such  a  promise  as  would  sustain  a  final  judgment  by  default, 
without  tiie  intervention  of  a  jury  to  determine,  on  evidence,  the 
value  in  money  of  such  notes;  because  it  was  not  a  promise  to 
pay  money,  but  to  pay  cash  notes.  And  the  decision  is  in  strict 
harmony  with  the  principles  of  the  two  former  cases  cited;  and 
all  concur  in  sustaining  the  correctness  of  the  charge  of  the 
the  judge  in  the  case  before  us. 
Judgment  aflirmed. 

Nora  Patabub  ik  Sfsciiio  Abtioub  Bbodmis  Patablb  dt  Gash  aftar 
defiNilt:  2)uiifiiafi  ▼.  Strotherf  46  Am.  Deo.  97«  note  09,  where  otber  eaaee  are 
ooUected;  Dtnuat  v.  Hardwiek,  10  Tez.  240;  Short  v.  AbenuOhff^  42  Id.  97, 
both  citing  the  principftl  oue» 

Ths  principal  oasb  is  oetkd  in  Smith  ▼.  FkdweUt  21  Tez.  468;  aa  a  oaaa 
making  a  distinction  between  notea  pranuaing  to  pay  a  aam  of  money  in  caah 
notea,  and  notea  prominng  to  pay  a  snm  of  moy ey  that  mi^t  be  diachargad 
in  caah  notea.    See  alao  BanMn  ▼.  Sand^n^  38  Am.  Dee.  431,  note  432. 


Skefhens  V.  Shebbod. 

[6  TWLAM,  2M.] 

Bill  or  Saim  ahd  Dsfbasahcb  Ezbcutxd  at  Samx  TdOi  and  in  reapeel 

to  the  same  aabject-matter,  are  oonatitaent  parti  d  the  aame  agreemenl^ 

and  are  to  be  regarded  aa  bat  one  inatmment. 
BAia»  TBonoH  Absolutb  ur  Fobm,  WmoH  mat  u  AvomsD  by  the  pay* 

mant  of  a  certain  anm  of  money  at  a  given  time^  wiU  be  i^gHdad  aa  a 

Bortgi^e. 
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Bquxtt  or  RiimPTunr  n  Ikbbpasablt  Axvmxxd  to  MoBaoAOB,  and  oaa 
not  be  diaaiuMxied  thcnfrom  even  by  the  exptcM  stipiikition  of  the  par^ 
tin. 

WhSBS  PlftOnBTT  MOBIOAOKD  18    LoST,   WITHOUT  FaULT  OT  MoBTOAOIX, 

he  may  waiTe  the  mortgnge  and  aae  the  mortgagor  to  reoover  back  the 
money  loaned. 

AspiAL  from  Hairison.  The  appellee  soed  the  appellant  to 
leeoYer  the  sum  of  four  htindred  and  thirty  dollars,  monej 
loaned.  The  petition  alleged  that  the  plaintiff,  at  the  request  of 
the  defendant,  paid  to  William  T.  Scott,  to  whom  the  defend- 
ant was  indebted,  the  som  sued  for,  and  the  defendant,  to  secure 
the  payment  thereof,  delivered  to  the  plaintiff  a  negro  man,  and 
at  the  same  time  executed  and  deliyered  to  the  plaintiff,  by  way 
of  mortgage,  a  bill  of  sale  of  the  negro;  that  the  bill  of  sale  was 
absolute  on  its  &ce,  but  that,  as  a  part  of  the  same  contract  of 
loan  and  mortgage,  the  plaintiff  at  the  same  time  executed  and 
delivered  to  the  defendant  a  defeasance,  in  which  it  was  stipu- 
lated that  if  the  defendant  should  pay  the  said  money  to  the 
plaintiff  in  the  manner  and  at  the  time  specified  in  said  defea- 
sance, the  plaintiff  would  return  to  the  defendant  the  negro  and 
the  bill  of  sale.  The  petition  further  allied  that  the  negro 
died  before  the  time  fixed  for  payment.  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  other  fiicts  appear  from 
the  opinion. 

0.  IL  AdamB^  for  the  appellant. 
W.  F.  EQl^  for  the  appellee. 

By  Court,  Whkelbb,  J.  The  questions  presented  for  our  con- 
sideration, which  seem  to  require  notice,  are:  1.  Is  the  contract 
disclosed  by  the  record  a  mortgage?  and  if  so,  2.  Can  the 
plaintiff  waive  his  remedy  upon  the  mortgage  and  recover  in 
this  action  the  money  loaned? 

1.  The  bill  of  sale  and  the  defeasance  were  executed  at  the 
same  time,  and  in  respect  to  the  same  subject-matter.  They  are 
constituent  parts  of  the  same  agreement,  and  are  to  be  con« 
sidered  as  but  one  instrument.  They  are  to  receive  the  same 
interpretation,  and  to  have  the  same  effect  as  if  they  hikd  been 
embodied  in  the  same  writing,  and  had  formed  but  one  deed: 
ColvcdL  V.  Woods,  8  Watts.  196  [27  Am.  Dec.  845];  Kerr  v.  00- 
mcre,  6  Id.  408. 

Had  the  defeasance  been  inserted  in  the  same  instrument  with 
the  bill  of  sale,  it  probably  would  not  have  occuxred  to  any  one 
to  question  that  it  was  a  mortgage,  and  could  be  nothing  else. 
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''All  the  cases  show/'  said  the  supreme  court  of  PennsylTania, 
in  a  case  cited  at  the  bar,  "  that  an  absolute  sale  and  defeasance 
in  the  same  instrument  must  be  a  mortgage,  and  nothing  but  a 
mortgage :"  Kerr  v.  CfUmore,  6  Watts,  408.  Yet  the  circumstance 
that  the  bill  of  sale  and  defeasance  are  in  separate  instruments 
does  not  change  the  character  of  the  contract.  For,  as  was  caid 
by  the  same  court,  ''  it  is  well  settled  that  the  making  of  two 
mstruments,  a  deed  and  defeasance,  at  the  same  time,  of  the 
same  date,  leaves  it  still  a  mortgage  precisely  as  if  both  were  in 
the  same  instrument:"  Id. 

Considering  the  two  parts  of  the  contract,  then,  as  one  instru- 
ment, it  manifestly  is  a  conveyance  of  property,  by  way  of  pledge 
for  the  security  of  a  debt,  the  conveyance  to  become  inoperative 
and  ineffectual  on  payment  of  the  money  at  the  time  specified; 
and  this  is  the  substantive  definition  of  a  mortgage:  4  Kent's 
Com.  133.  "  The  essence  of  the  defeasance  is,  that  it  defeats 
the  principal  deed,  and  makes  it  void  if  the  condition  be  per- 
formed:" Id.  141.  The  instrument  here  shows  that  money  was 
advanced  by  the  plaintiff  for  the  defendant,  to  be  repaid  at  a 
time  specified;  in  other  words,  it  was  loaned  by  the  former  to 
the  latter;  the  bill  of  sale  and  possession  of  the  negro  were  de- 
livered to  secure  the  payment  of  the  money;  and  it  was  stipu- 
lated that  the  negro  and  bill  of  sale  were  to  be  restored  to  the 
mortgagor;  that  is,  the  defeasance  was  to  defeat  the  bill  of  sale 
and  operate  its  revocation,  upon  the  payment  of  the  money  at 
the  time  specified,  and  this  is  the  essence  of  the  defeasance  by 
which  the  instrument  is  constituted  a  mortgage. 

''An  absolute  deed,  with  a  defeasance,  is  a  mortgage:"  Dey 
V.  Dunham,  2  Johns.  Ch.  189;  Dunham  v.  Dey,  15  Johns.  555 
(8  Am.  Dec.  282];  Clark  v.  Henry,  2  Cow.  824.  "  Equity  looks 
to  the  substantial  object  of  the  conveyance,  and  will  consider 
au  absolute  deed  as  a  mortgage,  wherever  it  is  shown  to  have 
been  intended  as  a  security:"  Fonbl.  Eq.,  4th  Am.  ed.,  494, 
note;  Hughes  v.  Edwards,  9  Wheat.  489;  KeUeran  v.  Brown,  4 
Mass.  443;  Jfames  v.  Johnson,  6  Johns.  Ch.  417;  Henry  y.  Davis, 
7  Id.  40;  Stoever  v.  Stoever,  9  Serg.  &  R.  434. 

"As  to  what  constitutes  a  mortgage,"  says  Story,  2  Story's 
Eq.,  sec.  1018,  "there  is  no  difficulty  whatever  in  courts  of 
equity,  although'  there  may  be  technical  embarrassment  in 
courts  of  law.  The  particular  form  or  words  of  the  convey- 
ance are  unimportant;  and  it  may  be  laid  down  as  a  general 
rule,  subject  to  few  exceptions,  that  wherever  a  conveyance, 
I,  or  other  instrument,  transferring  an  estate,  is  orig- 
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inallj  intended,  between  the  partieSy  as  a  eeoitrity  for  money, 
or  for  any  other  incumbrance,  whether  this  intention  appear 
from  the  same  instrument  or  from  any  other,  it  is  always  con- 
sidered in  equity  as  a  mortgage;  and  consequently  is  redeem- 
able upon  the  performance  of  the  conditions  or  stipiJations 
thereof." 

'^  Originally,  it  would  seem,"  said  the  learned  judge  who  de- 
liyered  the  opinion  of  the  court,  in  the  case  before  dted,  of  Eerr 
T.  Oilmcre^  **  that  what  are  now  called  mortgages,  whether  con- 
tained in  one  instrument  or  divided  into  an  absolute  deed  and 
a  defeasance  on  a  separate  paper,  were  considered,  at  common 
law,  as  sales  on  condition;  and  if  the  condition  was  not  per- 
formed at  the  day,  the  estate  became  absolute,  and  could  never 
be  recovered;  payment  or  tender,  afterwards,  were  equally  un- 
availing; and  perhaps  we  may  suppose  this  was  the  intention 
of  one  parly,  and  the  terms  submitted  to,  by  the  other,  under 
the  infatuation  which  seems  at  all  times  to  have  cheered  the 
heart  of  the  debtor  with  the  hope  that  he  would  soon  be  able 
to  pay.  It  is  unnecessary  to  inquire  at  what  time  and  by  what 
gradations  courts  of  chancery  took  cognizance  of,  and  relieved 
the  creditor  from,  contracts  which  were  often  ruinously  hard. 
The  courts  of  law  at  length  took  notice  that  mortgages  were 
only  securities  for  money.  '  The  case  of  mortgages,'  says  Chan- 
cellor Kent,  '  is  one  of  the  most  splendid  instances,  in  the  his- 
tory of  our  jurisprudence,  of  the  triumph  of  equitable  principles 
over  technical  rules,  and  the  homage  which  those  principles 
have  received  by  their  adoption  in  courts  of  law:'"  4  Kent's 
Com.  158. 

After  citing  the  treatises  of  Kent  and  Stoiy,  and  referring  to 
the  caoes  by  them  cited,  the  court  proceeds  to  say:  "  The  result 
seems  to  be,  in  the  opinion  of  those  distinguished  writers,  the 
same  which  this  court  had  early  arrived  at  and  uniformly  ad- 
hered to  as  the  true  criterion  of  whether  a  paper,  or  two  or 
more  papers,  amounted  to  an  absolute  sale,  or  to  a  loan  of 
money,  and  a  pledge  of  land  to  secure  the  payment."  And 
after  citing  the  cases  decided  in  that  court,  they  say:  *^  The  re- 
sult of  these  cases  seems  to  be,  that  if  the  agreement  is,  in  sub- 
stance, a  loan  of  money,  no  management  or  contrivance  of  the 
lender;  no  form  of  expression  in  the  instrument;  not  even  dating 
the  defeasance  several  days  after  the  deed;  not  even  the  lender 
uniformly  stating  that  he  will  not  have  a  mortgage,  will  avail. 
A  sale  in  form,  but  which  in  fact  and  substance  may  be  avoided 
by  the  payment  of  money  within  a  given  time,  is  and  will  be 
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• 

held  to  be  a  mortgage,  until  lapse  of  time  or  some  oilier  matter 
ehangee  it." 

The  learned  jadge  who  pronounced  the  opinion  adds:  "I  re- 
peat, that  almost  every  person  who  borrows  feels  a  hope,  how- 
ever nnfonnded,  that  he  will,  with  Vbe  aid  of  a  little  mon^,  be 
able  to  retrieve  his  afiiEdrs  and  repay  at  a  precise  time.  The 
advantage  taken  of  those  in  distress  and  who  are  under  this 
infatuation  induces  courts  and  legislatures  to  interfere;  and 
long  and  uniform  experience  has  sanctioned  the  interference 
and  established  the  law  as  above  stated:"  Kerr  v.  Oiknore^  6 
Watts,  408. 

I  regard  the  law  upon  this  subject  as  too  well  settled,  upon 
uniform  and  enlightened  adjudications,  to  be  uqw  questioned; 
and  the  policy  in  which  it  is  founded  as  too  deeply  seated  in  the 
sense  of  justice  and  humanity  of  mankind  ever  to  be  overturned. 
It  is  the  doctrine  alike  of  the  civil  and  the  common  law;  was 
probably  derived  to  the  latter  from  the  former,  and  is  believed 
to  be  sanctioned  by  the  enlightened  jurisprudence  of  the  civil- 
ized world:  2  Story's  Eq.,  sees.  1004^1020,  and  notes. 

In  the  case  before  us  it  is  manifest  that  a  sale  of  the  negro 
was  not  intended.  The  defendant  owed  the  money  to  the  wit- 
ness Scott,  who  had  had  the  negro  pledged  for  its  payment 
Scott  proposed  to  purchase  but  the  defendant  refused  to  sell  the 
negro.  He  then  borrowed  the  money  from  the  plaintiff,  who 
was  willing  to  give  the  further  indulgence  contracted  for,  for 
the  services  of  the  negro,  to  pay  Scott,  who  probably  was  not 
willing  to  give  such  further  indulgence.  That  a  sale  was  not 
intended  is  evident  from  the  defendant's  refusal  to  sell  the  n^pro 
to  Scott,  who  says  he  was  worth  seven  hundred  dollars,  and  his 
receiving  for  him,  from  the  plaintiff,  a  much  less  sum,  and  in- 
deed, from  all  the  circumstances  attending  the  transaction. 

By  the  terms  of  the  contract,  the  money  was  due  on  the  first 
day  of  December,  1847;  and  the  privilege  of  payment  was  to 
continue  until  the  first  day  of  March,  1848;  but  if  payment  was 
not  then  made,  it  is  stipulated  that  '*  the  privilege  of  redeeming 
said  negro  shall  be  forever  barred.''  That,  however,  was  a  con- 
sequence, as  we  have  seen  from  the  authorities  cited,  which  it 
was  not  competent  for  the  parties  to  attach  to  the  mortgage. 
This  point  was  decided  in  the  case  of  LujckeUs  v.  Toumsend,  3 
Tex.  119  [49  Am.  Dec.  723].  And  it  is  the  settled  doctrine  of 
both  the  civil  and  common  law.  ''  So  inseparable,  indeed,  is 
the  equity  of  redemption  from  a  mortgage,"  says  Story,  '*  that 
it  can  not  be  disannexed  even  by  an  express  agreement  of  the 
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parties.  B,  therefacey  it  should  be  expressly  stipulated  that 
unless  the  money  should  be  paid  at  a  particular  day,  or  by  or 
to  a  partiouLir  person,  the  estate  should  be  irredeemable,  the 
stipulation  would  be  utterly  Yoid.  In  this  respect  courts  of 
equity  act  upon  the  same  principle  which  (we  have  seen)  is 
avowed  in  the  civil  law;  and  most  probably  it  has  been  bor- 
rowed from  that  source:"  2  Story's  Eq.,  sec.  1019. 

In  the  case  of  Stamper  ▼.  Johnson,  3  Tex.  1,  we  said,  upon  the 
authority  of  numerous  cases  there  cited:  ''A  stipulation  in  the 
deed  itself,  or  in  any  separate  deed,  executed  at  the  same  time, 
and  constituting  with  it  one  transaction,  that  the  property  shall 
be  reconveyed,  upon  the  payment  of  money,  or  the  performance 
of  the  other  conditions,  constitutes  a  defeasance;  and  such  con- 
veyance will  be  considered  and  treated,  in  all  respects,  as  a 
mortgage;  and  this,  though  unaccompanied  by  any  personal 
security  for  the  payment  of  the  money,  or  the  performance  of 
the  other  conditions." 

Such  is  the  precise  description  of  the  instrument  in  the  case 
before  us.  It:^  stipulations  and  dear  import  characterize  it  as  a 
security  for  the  payment  of  money  at  a  future  day,  and  conse- 
quentiy  a  mortgage. 

2.  The  remaining  question  is  equally  free  from  difficulty. 

When  the  debt  b^'caTic  due,  on  the  first  day  of  December, 
1847,  the  plaints  ^T  had  his  election  either  to  proceed  on  the 
mortgage,  had  the  subject  of  it  survived,  or  to  waive  his  remedy 
on  the  mortgage,  and  bring  his  action  on  the  personal  liability 
of  the  defendant,  for  the  monoy  loaned.  This  point  was  also 
decided  in  the  caf^e  of  Stamper  v.  Johnson,  supra. 

The  questions  we  have  bren  considering  have,  indeed,  been  so 
fully  considered  by  us,  in  former  decisions,  that  a  further  dis- 
cussion of  them,  or  reference  to  authorities,  is  unnecessary.  I 
should  have  thought  it  sufficient  to  refer  the  decision  of  this 
case  to  our  own  previous  decisions  had  not  counsel  thought 
proper  to  reargue,  and  the  court  to  entertain,  in  this  case,  the 
questions  adjudicated  by  those  decisions;  and  had  not  doubts 
been  expressed  as  to  the  law  of  the  case.  I  need,  however,  but 
refer  to  these  decisions,  which  will  be  found  in  point,  and  fully 
to  embrace  the  case  under  consideration:  Stamper  v.  Johnson,  3 
Tex.  1;  LuckeOs  v.  Tbwnsend,  Id.  119  [49  Am.  Dec.  723];  Carter 
V.  Carter,  5  Id.  93. 

The  action  was  well  brought,  to  recover  the  money  loaned, 
waiving  the  mortgage.  In  equity,  the  debt  is  the  principal,  the 
mortgage  but  the  incident.     The  loss  of  the  seciuritv  did  not 
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affect  the  right  of  the  plaintiff  to  reooTer  lack  the  money  loaned. 
In  equity,  the  title  to  the  n^gro  xemained  in  the  mortgagor,  not- 
withstanding the  mortgage;  and  the  death  of  the  negro  was  his 
loss.  This  consequence  necessarily  results  from  the  nature  of 
the  conveyance;  it  being  but  a  securiiy  for  and  incident  to  the 
debt;  the  ultimate  property  remaining  in  the  mortgagor. 

The  action  having  been  brought  on  the  twelfth  day  of  Sep- 
tember, 1849,  within  less  than  two  years  from  the  time  when 
the  cause  of  action  accrued,  the  statute  of  limitations  interposed 
no  bar  to  a  recovery. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and 
that  it  be  affirmed. 

Judgment  affirmed. 

DnD  Absoloti  oh  m  Faoi  AoooMPAimD  bt  DmASAiros  n  MonaeoAAB: 
McLoMghUn  v.  Shepherd^  62  Am.  Dec.  646,  note  640,  where  other  ceaes  aie 
ooUeoted:  Hyndman  v.  Hfndman^  46  Id.  171,  note  174. 

Whxtbbb  TaAirsAcnoN  is  Mobtoagb  ob  Conditional  Salb,  how  Db- 
TiBMiNED:  See  Williamson  v.  OuZpepper,  50  Am.  Deo.  176;  JSumip9eed  v. 
Ounmngham,  Id.  190,  note  195,  where  thia  subject  u  dieooaMd. 

Whetbbb  iNSTBUicBirr  18  MoBiiQAGB  OB  Dbbd  OF  Tbubt  is  determined  fay 
Moertuning  the  real  intention  of  tbe  partiea:  Reeee  v,  AUtm^  48  Am.  Deo.  396^ 
Home  V.  PuckeU,  22  Tex.  206,  citing  the  principal  caae. 

Bquitt  of  Redbmption  can  not  bb  FoBBCLOftBD  by  any  fonn  of  words 
naed  in  tbe  instmment:  BcaOer  v.  WUley,  31  AnL  Dec.  623;  €/Ulu  ▼.  JfoiiM, 
26  Id.  729,  note  735,  where  other  cases  are  collected. 

Parol  Evidkkcb  is  Admibsiblb  to  show  that  a  deed  absdnte  on  its  faea 
waa  intended  as  a  security  for  a  subsisting  indebtedneas:  IbwUr  ▼.  ftowsww, 
11  Tex.  508,  citing  the  principal  case. 

Thb  fbinoipal  oasb  is  ottbd  in  Laaaen  t.  Tonoe,  8  OaL  276»  to  the  point 
that  transitory  seisin  conveys  no  title;  and  it  is  followed  aa  to  what  oonafei- 
totea  a  mortgage  in  Thompson  y.  Chasnney,  8  Tex.  396. 


Soorr  V.  Bubton. 

[6  Taxis,  823.] 
JuneiCBRT  THAT  DBrBBDANT  BeOOYBB  HIS  GOBTB  18  NOT  FlHAL  jodgnSBl^ 

such  aa  can  be  brought  under  the  reviBory  power  of  the  saprame  ooort 
Final  Jubombnt  must  Show  intrinsically  and  distinctly,  and  not  infer- 
entially,  that  the  matters  in  the  record  haTC  been  determined  in  favor  d 
one  of  the  litigants,  or  that  the  rights  oi  the  parties  have  been  adjudi- 
cated. 

Affbal  from  Houston.    The  opinion  states  the 
8.  A,  lEUer^  for  tbe  appellant. 
OchUiree  and  Jennings^  for  the  appellee. 
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By  Court,  Heidhill,  0.  J.  This  soitivaa  brought  on  a  prom- 
issozy  note.  The  jury  found  for  the  defendant;  and  judgment 
was  entered  that  he  should  recoTer  his  costs  in  that  behalf  ex- 
pended^. The  cause  has  been  argued,  and  an  opinion  on  the 
points  discussed  was  in  the  course  of  preparation,  when  it  was 
discovered  that  no  final  judgment  had  been  entered. 

That  the  defendant  should  recover  his  costs  is  not  a  judg* 
ment  which  detezmioes  the  matter  in  controversy  for  the  de- 
fendant. The  jury  had  found  in  his  favor;  or,  in  other  words, 
that  the  plaintiff  was  not  entitled,  in  law,  to  a  recovery;  and  the 
judgment  following  the  verdict  should  have  decreed  that  the 
plaintiff  take  nothing  by  his  suit,  and  that  the  defendant  go 
thence  without*  day,  or  be  discharged  from  his  attendance  on 
the  court,  and  that  he  recover  his  costs,  etc.  The  form  of  the 
judgment  is  immaterial;  but  in  substance  it  must  show  intrinsi- 
cally and  distinctly,  and  not  inferentially,  that  the  matters  in 
the  record  had  been  determined  in  favor  of  one  of  the  litigants, 
or  that  the  rights  of  the  parties  in  litigation  had  been  adjudicated. 
The  costs  are  regulated  by  statute,  and  are  an  incident  or  ap- 
pendage of  the  judgment,  and  generally  are  recoverable  by  the 
victor  in  the  contest.  But,  as  an  incident,  they  can  not  be  sub- 
stituted for  the  principal;  and  a  judgment  for  their  recovery  is 
not  a  decision  of  the  matter  at  issue;  and  it  is,  therefore,  no 
such  final  judgment  as  can,  by  law,  come  vritfain  the  revisory 
power  of  this  court. 

In  Hanks  v.  TJumpson  the  court  refused  to  entertain  jurisdic- 
tion of  a  judgment  for  costs  alone,  where  a  nonsuit  had  been 
taken.  The  subject  was  discussed  at  some  length,  and  the  au- 
thorities referred  to  for  a  definition  of  the  term  ''judgment:'* 
Stephen  on  PI.  188;  8  Bla.  Com.  896.  And  it  was  held 
that  a  judgment  for  costs,  against  the  plaintiff,  and  the  award 
of  execution,  does  not  make  it  a  final  judgment;  for  costs  are 
but  a  mere  incident  of  the  suit  and  judgment:  2  Tidd  Pr., 
Opinion,  b.  B,  p.  56. 

In  Warren  v.  Schunum^  5  Tex.  441,  the  jury  found  for  the  de- 
fendant, and  it  was  adjudged  that  he  should  recover  his  costs. 
This  judgment  was  held  to  be  not  within  the  cognizance  of  the 
appellate  court,  as  it  did  not,  in  terms,  dispose  of  the  matter  in 
controversy,  nor  was  any  sentence  thereby  pronounced  in  the 
matter  contained  in  the  record.  The  verdict  and  judgment  in 
that  case  and  in  the  present  are  similar;  and  the  like  judgment 
must  be  rendered  on  the  appeal. 

The  judgment  before  us  not  being  final  in  its  character,  it  is 
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oxdafed,  adjudged,  and  deoveed  that  Uie  appeal  be  diiniwwd  at 
the  costs  of  the  appellant. 
Appeal  dismissed. 

Intention  to  Givx  Final  Judomxnt  being  Evident,  the  jadgment  will 
be  final:  Kam  v.  Bttit  53  Am.  Deo.  573,  note  574,  where  other  CMes  are  ool* 
lected.  A  final  judgment  shoald  contain:  1.  Tim  fai  li  JmliiiiiUji  awwiitahiefl, 
with  the  manner  of  aaoertaining  them,  entered  of  reoord;  2.  The  recorded 
declaration  of  the  ooort  prononncing  the  legal  oooaequenoee  of  the  facts  thna 
Judicially  aaoertained:  Fitageraid  t.  .ffwnM,  53  Tez.  403,  citing  the  principal 


Appeal  ob  Wbit  op  Ebrob  does  not  Lie  from  a  judgment  grsating  a 
new  trial,  or  from  other  interloontory  Judgment:  ITonifom  ▼.  Starr^  12  Thl 
425,  citing  the  principal  case. 


GoLB,  Adminibtratbix,  v.  Robebibon. 

[6  TSZAS,  856.] 

Fobthoomino  Bond  Rbtubned  "Forvbited,''  on  Which  BxEOimioir  may 
be  Issued,  is  not  regarded  as  a  judgment,  under  the  Texas  statute,  so  as 
to  make  it  a  satisfaction  of  the  original  judgment^  and  a  suit  may  be 
brought  to  revive  the  original  judgment,  notwithstanding  the  forfeiture 
of  the  bond. 

Judohent  aoainst  Decedent  ib  not  Such  Claim  as  must  be  Pbbsebtbd 
to  the  executor  or  administrator,  and  rejected  before  suit  can  be  brought 
on  it,  particularly  where  the  judgment  has  been  kept  alive  and  its  lisa 
has  been  preserved. 

Bmurnr  on  Forfeited  Fobthoomino  Bond  is  not  Keobssabt  ob  Pbofei 
Pabtt  to  a  suit  to  revive  the  original  judgment,  and  a  disoontinnanoe 
as  to  him  is  not  a  diaoontinuanoe  of  the  suit. 

Affbal  from  Cass.  Scire  facias  to  revive  a  jadgment  obtained 
by  the  appeUee  against  the  appellant's  intestate  in  his  life-time. 
It  appeared  from  the  petition  that  an  execution  was  issued  on 
the  judgment  against  the  intestate  Cole,  and  levied  on  a  negro 
girl;  that  Cole  gave  a  forthcoming  bond  under  the  statute,  with 
CampbeU  as  his  securiiy  therein;  that  the  bond  was  returned 
by  the  sheriff  indorsed  ''  forfeited;"  that  an  execution  was  then 
sued  out  under  the  statute  against  Cole  and  Campbell  on  the 
forfeited  bond,  on  which  the  sheriff  returned  **  no  property.** 
The  petition  alleged  the  death  of  Cole  and  the  appointment  of 
the  appellant  as  administratrix.  It  also  averred  that  the  judg- 
ment had  never  been  satisfied.  The  administratrix  and  Camp- 
bell were  served  with  process,  and  afterwards  the  plaintiff  dis- 
continued as  to  Campbell.  The  administratrix  demurred,  and 
filed  exceptions  to  the  petition,  and  further  answered  by  a  gen- 
eral denial.    The  exceptions  were  overruled,  and,  after  trial  by 
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the  courfcy  it  was  decreed  that  the  judgment  be  reviYed  against 
the  administratrix,  and  that  the  judgment  be  ranked  among  the 
acknowledged  debts  of  the  deceased,  and  paid  bj  the  adminis- 
tratrix, according  to  its  legal  prioriiy.  The  defendant  appealed. 
Other  facts  appear  from  the  opinion. 

S.  H.  Rogers  and  S.  M.  Hyde,  for  the  appellant. 

S.  F.  Moseley^  for  the  appellee. 

By  Court,  Lxpsoohb,  J.  It  is  contended  bj  the  counsel  for 
the  appellant,  in  discussing  the  first  assignment,  that  the  return 
of  the  forthcoming  bond  **  forfeited''  was  a  satis&otion  of  the 
first  judgment.  If  so  the  demurrer  ought  to  have  been  sustained, 
as  the  object  sought  in  the  suit  was  to  reviYe  that  judgment 
against  the  administratrix  of  the  deceased  defendant  in  it.  What 
is  the  true  character,  in  law,  of  a  forfeited  bond,  on  which  an 
execution  is  authorized  to  be  sued  out,  whether  it  is  a  judgment 
substituted  for  the  original  judgment,  is  not  well  defined;  and 
the  decisions  on  the  subject,  in  the  different  states,  have  been  in 
conflict.  Our  statute  provides  that  a  forthcoming  bond,  as  it 
is  usually  called,  may  be  given  by  the  defendant  in  execution, 
whenever  it  is  levied  on  personal  property  or  slaves;  and  the 
defendant,  on  giving  such  bond  with  security,  has  the  right  to 
retain  the  possession  of  such  property:  Digest,  art.  1330.  And 
it  is  provided  by  Digest,  art.  1331,  **  that  if  the  defendant  shall 
fiul  to  deliver  the  property  so  bonded,  it  shall  be  the  duty  of  the 
sheriff  to  return  the  bond  to  the  clerk  of  the  court  from  whence 
execution  issued,  as  aforesaid,  and  indorsed  thereon  'forfeited;' 
whereupon  said  clerk  shall  issue  execution  against  the  principal 
and  sureties  on  the  bond  for  the  amount  of  the  debt  and  costs; 
upon  which  said  execution  no  delivery  bond  shall  be  taken; 
which  fact  shall  be  indorsed  hy  the  clerk,  on  the  execution." 
This  section  nowhere  expresses  that  the  bond,  on  the  contin- 
gency of  forfeiture,  is  to  become  a  judgment;  nor  does  it,  in  its 
terms,  give  it  the  force  and  effect  of  a  judgment.  It  merely 
directs  the  clerk,  on  the  return  of  the  sheriff  indorsed  on  the 
bond,  **  forfeited,"  to  issue  execution;  and  it  is  by  implication 
alone  that  we  can  arrive  at  the  conclusion  that  such  forfeiture 
is,  in  law,  a  judgment.  We  must  lay  down,  as  the  premises, 
that  no  execution  can  issue  without  a  judgment.  Execution  is 
directed  to  be  issued  on  the  return  of  forfeiture  on  the  bond. 
Therefore,  the  forfeited  bond  must  be  a  judgment.  This,  as 
scholastic  reasoning,  would  certainly  seem  plausible;  but  its 
soundness  may  be  questioned  in  its  application  to  the  constmo- 
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tion  of  the  statute  nnder  ooiudderstion.  The  trath  of  the  prem- 
ises may  not  be  admitted;  and  the  question  must  necessarily 
recur,  What  is  a  judgment  ?  The  answer  is,  that  it  is  the  decision 
of  a  court  of  competent  jurisdiction  on  the  subject-matter  before 
it.  Now,  subject  the  forfeited  bond  to  this  test,  and  it  would 
be  wanting  in  the  essential  ingredient  of  being  the  decision  of 
a  court;  and  so  far  from  being  a  judicial  act,  it  discloses  only 
the  ministerial  act  of  returning  the  bond  indorsed  '*  forfeited." 
I  am  not  discuflsing  the  question  whether  an  execution  can 
rightly  be  sued  out  without  a  judgment.  That  is  not  now  the 
question  presented  for  our  consideration.  I  am  only  inquiring 
if  the  bond,  returned  "forfeited,"  can,  under  the  statute,  be  in 
law  a  judgment.  Because  it  is  upon  that  hypothesis  that  the 
conclusion  arises,  that  it  is  satisfaction  of  the  original  judgment; 
on  the  principle  that  the  first  judgment  is  satisfied  and  merged 
in  the  last,  and  that  there  can  not  be  two  judgments  on  the 
same  matter  in  force  at  the  same  tfme.  I  am  not  aware  that 
there  is  any  substantial  difference  in  our  statute,  in  relation  to 
forthcoming  bonds  returned  "  forfeited,"  and  statutes  on  the 
same  subject  in  other  states.  There  may  be  this  difEerence,  and 
perhaps  it  is  so  in  the  Mississippi  statute,  that  it  expressly  pro- 
vides that  a  bond  so  forfeited  shall  become  a  judgment,  or  that 
it  shall  have  the  force  and  effect  of  a  judgment.  I  am  not  pre- 
pared to  say  that  the  addition  of  these  words,  in  the  statute, 
would  materially  change  the  legal  effect  in  the  case  before  us. 
In  Mississippi  it  seemed,  at  one  time,  to  be  the  settled  law  of 
their  highest  judicial  tribunal,  that  a  forthcoming  bond,  re- 
turned **  forfeited,"  was  a  full  and  complete  satisfaction  of  the 
original  judgment:  Weather^  v.  Prohy^  1  How.  (Miss.)  98; 
Dains  y.  DixoUj  Id.  64  [26  Am.  Dec.  695];  Witherspoon  v. 
Spring,  3  Id.  60  [82  Am.  Dec.  810].  <'  It  is  a  judgment  on  the 
bond*  and  it  can  not  be  looked  behind,  and  an  inquiry  made 
into  the  sufficiency  of  the  original  judgment.  That  original 
judgment  is  satisfied  by  it,  and  is  to  be  regarded  in  the  sam€ 
light  as  a  judgment  in  the  ordinary  mode  of  proceedings  in  a 
court  of  justice:"  Beeves  v.  Bumham,  Id.  1.  In  the  state  of 
Alabama,  under  a  statute  precisely  in  the  same  language  as  our 
own,  the  doctrine  is  well  settled  directly  to  the  reverse:  Craw- 
ford V.  Bank  of  MdbUe,  5  Ala.  55;  Hopkins  v.  Land^  4  Id.  427. 
In  the  last-cited  case  the  rule  was  laid  down,  "  that,  in  general, 
it  is  irregular  to  sue  out  a  second  execution,  when  a  sufficient 
levy  has  been  made,  which  remains  undisposed  of,  in  conse- 
quence of  a  forthcoming  bond;  but  such  bond  is  not  a  satis* 
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faction  of  the  judgment,  and  if  the  condition  is  broken,  the 
plaintiff  may  sue  out  a  new  execution  on  the  judgment,  or 
against  the  defendants  to  the  same  and  the  sureties  to  the  bond; 
that,  bj  statute,  a  plaintiff  is  authorized  to  sue  out  more  execu- 
tions than  one,  but  at  his  own  cost.  When,  therefore,  a  forth- 
coming bond  is  forfeited,  and  it  is  necessary  to  run  executions 
to  different  counties,  he  may  sue  out  one  execution  against  the 
defendants  to  the  judgment,  and  another  against  them  and  the 
sureties  to  the  bond.'*  From  the  cases  cited^  it  is  clear  that  the 
supreme  court  of  that  state  do  not  consider  the  original  judg- 
ment as  either  satisfied,  suspended,  or  inoperative.  In  the 
state  of  Louisiana,  under  their  appraisement  law,  if  property 
when  offered  for  sale  under  an  execution  would  not  sell  for  two 
thirds  of  its  appraised  value,  it  was  then  sold  on  a  twelve 
months'  credit,  with  bond  and  security;  on  which  twelve 
months'  bond,  if  not  paid,  the  plaintiff  could  sue  out  execution 
against  the  principal  and  sureties.  It  was  held  that  the  sale 
and  taking  of  the  twelve  months'  bond  was  not  a  satisfaction 
of  the  judgment,  and  did  not  bar  an  action  on  the  original  cause 
of  action,  against  a  party  not  sued  and  against  whom  the  judg- 
ment had  not  been  taken:  Opinion  of  Judge  Porter  in  WiUiams 
V.  Bent,  4  Cond.  La.,  N.  S.,  211.  At  common  law,  if  a  judgment 
obtained  on  a  judgment,  if  the  first  should  be  reversed  on  error, 
the  second  is  also:  8  Bac.  Abr.  116.  If  the  second  judgment  is 
satisfaction  of  the  first,  I  can  not  perceive  by  what  principle  the 
rule  laid  down  in  Bacon  can  be  sustained.  A  judgment  on  a 
judgment  is  certainly  entitied  to  more  dignity  than  one  merely 
by  operation  of  law,  in  the  case  of  a  forfeited  bond.  The  for- 
mer is  rendered  in  a  court,  in  a  regular  suit,  regulated  by  the 
course  of  judicial  proceedings,  under  the  solemn  sanction  of  a 
court  of  competent  jurisdiction;  the  other  is  by  implication  of 
law,  raised  to  sustain  an  execution.  I  must,  however,  be  per- 
mitted to  dissent  from  the  Mississippi  doctrine,  both  on  the 
construction  of  the  statute  and  on  principle.  The  rule  as  laid 
down  in  Alabama  and  Louisiana  is,  to  my  judgment,  more  in 
accordance  with  general  principles,  and  also  with  the  true 
intent  and  meaning  of  the  statute.  On  principle,  it  seems  to 
me  that  a  judgment  obtained  on  a  judgment  is  not,  per  tie, 
satisfaction  of  the  first.  It  is  dependent  on  the  first,  and  a 
fortiori  the  implied  judgment  on  the  forfeited  bond  is  not  sat- 
isfaction; but  it  is  an  additional  security,  growing  out  of  and 
dependent  on  the  original  judgment,  designed  for  the  protection 
of  the  plaintiff's  rights  acquired  under  the  original  judgment. 
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If  the  principleB  on  which  the  case  of  Boy  y.  Couch,  5  How. 
(Mij».)  188,  was  decided,  are  correctly  understood  by  me,  the 
doctrine  of  the  court  in  1  and  8  Howard,  ahready  cited,  if  not 
overroled,  has  been  at  least  very  much  restricted.  In  that  case 
there  had  been  a  levy  of  an  execution,  a  forthcoming  bond, 
which  was  returned  *'  forfeited;"  which,  according  to  the  ruling 
in  the  previous  cases,  was  full  satisfaction  of  the  original  judg- 
ment. The  original  judgment  was  reversed  on  error.  The 
plaintiff  then  sued  out  his  execution,  on  the  forfeited  forthcom- 
ing bond;  which  execution  was  levied,  and  a  claim  of  property 
interposed.  On  the  trial  of  the  issue  made  on  the  claim  to  try 
the  right,  the  claimants  offered  to  prove  the  reTersal  of  tibe 
original  judgment;  and  claimed,  as  a  conclusion  of  law,  that  the 
execution  they  were  resisting,  was  not  valid.  The  court  below 
overruled  the  defense.  On  a  vnit  of  error,  the  judgment  was 
reversed;  and  Chief  Justice  Sharkey,  in  delivering  the  opinion 
of  the  court,  commenting  on  the  evidence  of  the  original  judg- 
ment, and  showing  that,  if  it  vras  material,  it  ought  to  have  been 
received,  says:  ''But  was  it  material?  It  certainly  was,  if  by 
the  reversal  of  the  original- judgment  the  statutory  judgment  on 
the  bond  was  thereby  also  reversed.  In  that  case  there  was  no 
judgment  which  could  operate  as  a  lien  on  the  property  or  sup- 
port a  fi,  fa."  And  in  his  further  remarks  on  the  difference  be- 
tween a  second  judgment  reversed  on  a  first,  and  a  judgment  by 
implication,  on  the  forthcoming  bond  forfeited,  he  says  that 
it  *'  might  be  considered  as  an  adjunct  to  or  in  aid  of  the  first 
judgment,  strictly  dependent  on  the  first  for  its  validity  and 
support."  This  I  consider  the  correct  and  proper  footing  to 
put  the  implied  judgment  upon;  but  it  seems  to  be  somewhat 
difficult  to  reconcile  it  with  what  is  claimed,  in  the  previous  de- 
cisions of  that  court,  for  the  forfeited  bond. 

We  will  next  inquire  whether  the  judgment  is  such  a  claim 
for  money  as  rendered  it  essential  to  swear  to  it;  and  make 
presentation  to  the  administratrix  for  allowance,  and  that  it 
should  be  either  rejected  by  her,  or  disapproved  by  the  judge  of 
the  county  court,  before  any  proceedings  could  be  instituted  on 
it  in  the  district  court. 

Article  1158  of  the  Digest  inhibits  the  executor  or  adminis- 
trator from  allowing,  and  the  chief  justice  from  approving,  any 
claim  for  money  against  the  estate  unless  the  claim  is  accom- 
panied by  an  affidavit  that  the  claim  is  just,  and  all  legal  8et-o&, 
payments,  and  credits  have  been  aUowed. 

Article  1169  declares,  "  that  no  holder  of  a  claim  for  money 
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against  the  estate  of  a  deceased  person  shall  bring  a  suit  thereon 
against  the  executor  or  administrator,  unless  such  claim ,  prop- 
erly authenticated,  has  been  presented  to  such  executor  or  ad* 
ministrator,  and  he  has  refused  to  allow  such  claims  for  the 
whole  or  a  part  thereof;  or  unless  such  claim  has  been  presented 
to  the  chief  justice,  and  he  has  disapproYed  of  the  allowance 
made  by  the  executor  or  administrator,  or  a  part  thereof/' 

Article  1160  provides,  that  upon  the  rejection  or  the  disap> 
proTal  of  a  claim  duly  authenticated,  the  claimant  may  bring 
suit  on  the  same  in  the  district  court;  that  no  execution  shall 
issue  upon  a  judgment  so  obtained  in  favor  of  the  plaintiff;  but 
the  same  shall  have  the  same  force  and  effect  as  if  the  amount 
thereof  had  been  allowed  by  the  executor  or  administrator,  and 
approved  by  the  chief  justice. 

The  appellant's  counsel  insist  that  under  the  foregoing  pro- 
visions of  our  statute  law  the  judgment  on  which  the  proceed*- 
ings  in  this  case  are  foimded  is  a  claim  for  money  within  the 
meaning  of  the  law.  Our  best  reflections  have  brought  us  to  a 
different  conclusion;  and  the  reasons  on  which  we  rest  that  con- 
clusion will  be  briefly  given.  In  the  first  place,  a  judgment  of 
a  court  of  competent  jurisdiction— of  our  own  tribunal — ^is  so 
conclusive  in  its  character  as  to  leave  nothing  to  be  settled  by 
an  adjudication;  but  it  can  not  be  resisted  or  defeated  in  any 
indirect  mode.  It  is  different  from  a  debt  due  which  is  secured 
by  a  mortgage.  In  such  case,  the  debt  is  the  principal  subject 
and  the  mortgage  is  an  incident;  hence  the  necessity  of  prose- 
cuting the  claim  for  money,  before  suit  can  be  brought  against 
the  executor  or  administrator  to  recover  it.  And  the  debt  might 
be  allowed  and  offered,  and  the  mortgage  as  a  lien  contested; 
and  as  the  law  does  not  provide  for  a  presentation  of  the  mort- 
gage, it  may  be  well  questioned  if  the  mortgagee  could  not  sue 
for  its  foreclosure  without  having  presented  it.  But  he  could 
not  sue  for  the  debt  without  complying  with  the  forms  and 
requisitions  of  the  statute.  The  case  of  Oraham  v.  Vining,  2 
Tex.  433,  therefore,  does  not  apply.  Again,  if  the  statute  should 
be  construed  to  mean  a  judgment  of  our  own  courts,  it  would 
be  giving  the  chief  justice  of  the  county  comrt  revisionary  pow- 
ers over  the  judgment  of  the  district  court,  which  would  be  in 
violation  of  the  constitution  that  has  vested  that  power  in  the 
supreme  court  alone;  and  it  would  further  present  the  strange 
anomaly  of  the  district  court  again  tiying  and  adjudicating  the 
same  subject-matter  that  had  been  previously  adjudicated,  with- 
out that  judgment  ever  having  been  reversed,  vacated,  or  set 
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Ajid  again,  legal  liens  are  fixed  on  all  the  land  within 
the  couniy  owned  by  the  defendant  at  the  date  of  the  judgment; 
and  also  from  the  delivexy  of  escecution  on  the  personal 
property  of  defendant.  Whether  these  liens  ha^e  been  kept 
aliye,  and  how  they  shall  be  enforced,  are  questions  important 
to  the  interest  of  the  parties,  and  often  to  others  not  parties  to 
the  judgment;  and  it  would  be  exceedingly  inconYenient  to  have 
them  settled  and  adjusted  by  the  chief  justice  of  the  county 
court,  and  would  come  more  appropriately  within  the  cognizance 
of  the  district  court.  We  therefore  see  nothing  in  the  law  to 
preyent  a  plaintiff  in  a  judgment  from  resorting  at  once  to  the 
district  court  to  haye  his  rights  enforced.  And  there  is  no  ap- 
parent objection  to  the  mode  resorted  to  in  the  case  before  us; 
that  is,  to  haye  the  representative  made  a  pariy,  and  a  direction 
of  the  district  court  to  the  administratrix  in  what  way  the.  judg- 
ment should  be  satisfied.  We  admit  that  if  the  judgment  had 
by  loss  of  time  and  the  negligence  of  the  plaintiff  become  dor- 
mant so  as  to  have  lost  its  lien,  and  could  only  be  made  the 
foundation  of  a  new  suit  founded  on  such  judgment,  it  would 
form  an  exception;  and  perhaps  in  such  case  it  would  be  es- 
sential that  it  should  be  presented  and  rejected  before  it  could 
be  sued  upon.     Such,  however,  is  not  the  present  case. 

Another  objection  to  the  judgment  remains  to  be  disposed  of. 
It  is  said  that  this  is  a  suit  on  a  cause  ex  contractu,  and  that  the 
discontinuance  as  to  Campbell  was  a  discontinuance  of  the  suit. 

We  do  not  consider  that  the  proceedings  are  of  that  character. 
Campbell  ought  not  to  have  been  joined,  because  his  rights  were 
not  involved,  nor  was  he  at  all  necessary;  and  it  was  not  error 
to  dismiss  as  to  him  at  the  cost  of  the  plaintiff,  whether  this  had 
been  at  his  instance  or  the  voluntary  act  of  the  plainti&;  and 
for  having  been  improperly  made  a  party,  he  was  dismissed  with 
his  costs. 

Judgment  affirmed. 

Claih  Securbd  bt  Mobtoaoe  Need  not  be  Prbsented  aoairbi 
Estate  of  deceased  mortgagor:  Putnam  v.  Rtu§dlf  42  Am.  Dec  479. 
Neither  ia  a  judgment  such  a  claim  aa  must  be  presented  against  an  estate: 
HaU  V.  McCcrmkk,  7  Tex.  276,  citing  the  principal  case. 

The  principal  case  is  cited  in  Jonea  v.  Hayt  27  Tex.  2,  to  the  poiiil 
that  the  sureties  in  a  forthcoming  bond  become,  upon  breach  of  the  oondi« 
tion,  liable  to  the  extent  of  the  value  of  the  property  surrendered. 
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Abbebby  v.  Bbavebs. 

(6  Tbub.  457.] 

llAVBAJnm  m  Bsoardsd,  in  Modern  PBAcnoi,  as  Aonoir  by  tiM 
puiy  on  m^uwe  relation  it  is  granted  to  enforoe  a  private  right  when 
the  law  affords  no  other  adequate  means  of  redress. 

Mahbamto  Lub  to  CoifPSL  PuBUO  Officbbs  and  Coubtb  of  Intebiob 
JuBiSDionoir  to  do  those  acts  that  clearly  appertain  to  their  duty,  hat 
it  does  not  lie  to  instruct  them  as  to  the  manner  in  which  they  shall  dii- 
oharge  a  duty  which  involves  the  exercise  of  discretion  or  judgment. 

Aor  IS    MiNIBTBBIAX.   WHBBB    LaW    PbESOBIBIS  AND   DsnNES    DlTTT  tO  he 

performed  with  such  precision  and  certainty  as  to  leave  nothing  to  the 
ezereise  of  discretion  or  Judgment;  hut  where  the  act  to  be  done  involves 
the  ezerdse  of  dunretion  or  judgment,  it  is  not  to  be  deemed  merely 
ministeriaL 

Wbxrb  Statute  Riquibb  Chixf  Justiob  of  Countt  to  Obdxb  Bliotion 
for  a  seat  of  justice  of  the  county,  and  prescribes  that  he  shall  canvass  the 
returns  in  the  manner  prescribed  by  the  laws  regulating  elections,  such 
statute  oonfides  to  him  a  personal  trust  distinct  from  his  ordinary  official 
duties,  to  be  exercised  according  to  the  dictates  of  his  own  judgment; 
and  so  far  as  he  acts  in  a  judicial  or  deliberative  capacity,  his  action  can 
not  be  controlled  by  mcmdamus. 

tacssiON  OF  Chief  Justice  of  Countt  Authorized  st  Special  Statute 
TO  Order  Election  and  canvass  the  returns  is  final  and  conclusiTe 
where  no  mode  of  revising  his  decision  is  provided  either  by  such  special 
statute  or  by  any  general  law.    Hemphill,  C.  J.,  dissenting. 

Mandamus  is  not  Affropriatb  Process  to  Revise  Judoxbht  of  a  court 
of  inferior  jurisdiction. 

Where  Officer  or  Tribunal  Grossly  Abuses  Discretion,  or  evades 
performance  of  positive  duty,  mandtxmtu  will  lie  if  there  is  no  other 
adequate  remedy  provided  by  law. 

Mandamus  is  Bxtraordinart  Remedy,  to  be  resorted  to  only  when  the 
party  has  no  other  adequate  means  of  redress  afforded  him.  And  there- 
fore the  party  applying  for  this  remedy  must  show  a  clear  right  in  him- 
self, and  a  oorresponding  obligation  on  the  part  of  the  officer,  to  do  the 
acts  required.  If  the  right  or  the  obligation  be  doubtful,  the  court  will 
not  interfere  by  tins  process. 

Obsater  Certainty  in  Plsadino  is  Required  in  Petition  for  Man- 
damus than  in  ordinary  actions.  The  pleader  must,  in  such  case,  set 
forth  all  the  essential  facts,  and  the  omission  of  a  pabUc  officer  to  inter- 
poee  defenses  that  he  might  have  interposed  will  not  authorise  the  issu* 
ance  of  the  writ. 

Afpbal  from  Oass.  Jdandamus  to  compel  the  appeUunt  Ar- 
beny  to  receive  and  count  the  returns  of  votes  given  at  an 
election  held  for  the  purpose  of  electing  a  seat  of  justioe  of 
Oass  county.    The  other  facts  are  stated  in  the  opinion. 

E.  O.  Benners  and  J.  C.  Everett^  for  the  appellant. 

Bogen  and  Ferris^  and  iL  D.  Sogers,  for  the  appellees. 
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By  Ooxat,  Whbld,  J.  The  prinoipal  question  to  be  deter- 
mined iSy  whether  a  oaae  ia  pieeented  by  the  reoozd  which  au- 
thorized the  jndgment  of  the  court  awarding  a  peremptoiy 
numdamus. 

This  prooesB,  in  modem  psactioe,  ia  regarded  as  an  action  by 
the  party  on  whose  relation  it  ia  gnatod,  to  enfocee  a  prhrate 
right,  when  the  law  afforda  no  other  adequate  meana  of  redreea. 

It  lies  to  compel  public  officers  and  courts  of  inferior  jurisdic- 
tion to  proceed  to  do  those  acts  which  clearly  appertain  to  their 
duty.  But  it  does  not  lie  to  instruct  them  as  to  the  manner  in 
which  they  shall  discharge  a  duty  which  inToIrea  the  exercise 
of  discretion  or  judgment.  The  distinction  aeema  to  be,  that  if 
the  inferior  tribunal  has  juriadiction  and  refuses  to  act  or  to 
entertain  the  question  for  its  decision,  in  cases  where  the  law 
enjoins  upon  it  to  do  the  act  required,  or  if  the  act  be  merely 
minJBtiflrial  in  its  character,  obedience  to  the  law  will  be  enforced 
by  mandamus  where  no  other  legal  remedy  eodata.  But  if  the 
act  to  be  peiformed  iuTolTea  the  exerciae  of  judgment,  or  if 
the  subordinate  public  agent  has  a  discretion  in  regard  to 
the  matter  within  his  cognizance,  and  proceeds  to  exercise  it 
according  to  the  authority  conferred  by  law,  the  superior  court 
can  not  lawfully  interfere  to  control  or  govern  that  judgment  or 
discretion  by  mandamus:  BuU  t.  Oneida  County ^  19  Johns.  269 
[10  Am.  Dec.  238];  Bice  t.  Commissioners,  13  Pick.  225. 

The  cases  in  which  a  mandamus  will  lie,  and  the  pleadings  and 
proceedings  in  those  cases,  have  been  the  subject  of  frequent 
adjudication  in  this  court:  Smiih  v.  Power,  2  Tex.  67;  dlasS" 
cock  T.  The  Commissioner  of  (he  (General  Land  Office,  8  Id.  61; 
Bracken  r.  Wells,  Id.  88;  BanUm  t.  WUson,  4  Id.  400;  CuUem, 
Adm'x,  T.  LaHmer,  Id.  829;  FUskugh  t.  Custer,  Id.  891  [61 
Am.  Dec.  728];  The  Commissioner  ofihi  Cfeneral  Land  Office  v. 
SmiOi,  6  Id.  471. 

In  the  case  of  Olasscock  t.  The  Commissioner  qf  the  Cfeneral 
Land  Office,  it  was  said  to  be  *'  an  undoubted  principle  of  law, 
that  a  mandamus  will  not  issue  against  a  public  officer,  unless  to 
compel  the  performance  of  an  act  clearly  defined  and  enjoined 
by  law,  and  which  is,  therefore,  ministerial  in  its  nature,  and 
neither  inTolves  the  exercise  of  discretion  nor  leaves  any  alter- 
native." And  in  the  case  of  The  Commissioner  qf  the  Oeneral 
Land  Office  v.  Smith,  it  was  said,  upon  the  authorily  of  numcT' 
ous  cases  there  cited,  that  **  a  mandamus  will  issue  to  an  officer 
of  the  government,  only  where  the  duty  to  be  performed  is  min- 
in  its  character;  but  where  there  is  imposed  upon  the 
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officer,  by  law,  m  duty  xequixing  the  exerci8e  of  diacretion  or 
judgment,  a  mandamua  will  not  lie  to  control  the  exerciee  of  that 
diBcretion  or  jndgment." 

It  appears  from  the  petition  in  thie  caae  that  anthoxiiy  was 
conferred  by  law  npon  the  defendant  below,  who  ivaa  chief 
justice  of  the  conntj  of  Gaes,  to  take  juzisdiction  and  decide 
in  the  matter  of  the  election  of  a  seat  of  justice  for  that  county; 
and  that  he  proceeded  to  exercise  that  authority  confeired,  and 
to  decide  in  the  matter  submitted  to  his  cognizance.  If,  there- 
fore, the  acta  to  be  performed  were  not  ministeriftl  in  their 
character,  the  case  seems  Tery  dearly  to  come  within  the 
operation  of  the  general  principle  that  where  there  is  an  au- 
thority conferred,  and  the  inferior  tribunal  has  proceeded  to 
exercise  that  authority  and  to  decide  upon  the  subject-matter 
within  its  cognizance,  a  mandamtu  will  not  lie.  Hence  it  be- 
comes  material  to  inquire  whether  the  acts  to  be  performed  by 
the  chief  justice  in  this  ease  were  merely  ministerial  acts. 

The  autidority  under  which  the  chief  justice  acted  was  con- 
ferred  by  a  special  statute  providing  for  the  location  of  the  seat 
of  justice  of  Cass  county:  Acts  of  1860,  p.  19.  The  first  sec- 
tion of  the  act  requires  the  chief  justice  of  the  county  of  Oaas 
to  order  an  election  for  the  purpose  of  electing  a  seat  of  justice 
for  the  county.  The  seventh  section  directs  that  the  election 
shall  be  held,  and  the  returns  made,  in  accordance  with  the  laws 
of  the  state  regulating  elections.  And  the  third  section  de- 
elares  the  towns  of  Jefferson  and  Linden  nominated  for  said 
seat  of  justice;  and  that  the  place  receiving  a  majority  of  all 
the  votes  polled  shall  be  the  seat  of  justice  of  the  county. 

The  twelfth'  section  of  the  act  of  1848,  **  regulating  eleo- 
tions,"  Hart.  Dig.  299,  provides  that  the  managers  of  the  elec- 
tion shall  count  the  votes,  make  out  a  correct  return  signed  by 
them,  which  shall  be  sealed  up  and  delivered  to  the  chief  justice 
of  the  county,  *'  by  one  of  the  managers,  or  some  other  respect- 
able person,  who  shall  swear  that  he  received  the  package  from 
one  of  the  managers  or  the  returning  officer,  and  that  tiie  seals 
have  not  been  broken  since;  which  delivezy  shall  be  upon  oath 
before  the  return  day  of  said  election;  a  duplicate  of  which  re- 
turn shall  be  kept  by  the  presiding  officer."  The  fifteenth  sec- 
tion of  the  same  act  provides  that  **  the  election  returns  shaU 
not  be  opened  by  the  officer  to  whom  they  are  returned  before 
the  return  day,  or  tenth  day,  and  exclusive  of  the  day  of  elec- 
tion; at  the  eqoiration  of  that  time  he  shall  open  them  and 
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estiniate  the  result,  recording  the  state  of  the  polls  of  each  pre- 
cinct, in  a  book  to  be  kept  by  him  for  that  purpose,"  etc. 

These  are  the  provisions  of  the  law,  so  far  as  material  to  the 
present  inquiry,  which  prescribe  the  duties  enjoined  upon  the 
chief  justice  of  Gass  county  in  the  matter  of  this  election. 

Were  those  duties  merely  ministerial  in  their  character?  The 
distinction  between  merely  ministerial  and  judicial  and  other 
official  acts  is,  that  '*  where  the  law  prescribes  and  defines  the 
duty  to  be  performed  with  such  precision  and  certainty  as  to 
leaye  nothing  to  the  exercise  of  discretion  or  judgment,  the  act 
is  ministerial;  but  where  the  act  to  be  done  inYolyes  the  exer- 
cise of  discretion  or  judgment,  it  is  not  to  be  deemed  merely 
ministerial:"  The  Commissioners  etc,  v.  Smithy  5  Tex.  471. 

The  application  of  these  well-settled  general  principles  to 
particular  cases  will  doubtless  sometimes  be  attended  with  em- 
barrassment and  difficulty.  And  their  application  in  the  present 
case  may  not  be  wholly  free  from  difficulty.  But  I  apprehend 
by  no  rules  which  distinguish  merely  ministerial  from  judicial 
and  other  official  acts,  and  by  no  precedent  to  be  found  among 
adjudged  cases,  can  the  authority  specially  delegated  to  the 
officer  in  the  present  case  be  held  to  comprehend  only  acts  of 
the  former  character. 

Judicial  knowledge  surely  was  not  required  in  counting  the 
votes  and  in  the  computation  of  numbers.  But  whether  the 
elections  had  been  holden  and  the  returns  made  from  the 
various  precincts  in  conformity  to  the  provisions  of  the  law 
upon  that  subject;  whether  they  came  in  the  shape  and  accom- 
panied with  those  evidences  of  correctness  and  genuineness, 
and  with  that  legal  authentication  which  entitied  them,  under 
the  law,  to  be  received  and  counted,  were  questions  of  law,  the 
decision  of  which  involved  the  exercise  of  judgment.  They 
were  questions  submitted  to  the  judgment  and  decision  of  the 
chief  justice  by  the  special  statute  which  conferred  on  ^im  juris- 
diction in  the  matter  of  this  election.  In  their  decision  he  can 
not  be  said  to  have  acted  Id  a  merely  ministerial  capacity. 
Having  jurisdiction  of  this  subject,  and  having  acted  and  exer- 
cised his  judgment  in  pursuance  of  the  authority  conferred,  the 
case  comes  within  the  description  of  that  class  of  cases  in  which, 
according  to  all  the  authorities  on  this  subject,  a  mandamus  mH 
not  lie. 

Of  the  numerous  cases  which  might  be  adduced  in  illustra- 
tion of  the  principle,  a  single  reference  may  suffice. 

In  the  case  of  The  Ccmmonweallh  v.  Cochran,  6  Binn.  87,  the 
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qiijestio&  wm  whether  a  mandamvs  would  lie  to  compel  the  sec- 
retaiy  of  the  land  office  to  make  certain  calculations  of  purchase 
money  and  interest  on  lands  sold,  preparatory  to  the  obtaining 
of  patents;  and  it  appearing  that  the  officer,  under  the  direc- 
tion of  the  board  of  property,  who  had  cognizance  of  the  sub- 
ject, had  made  the  calculations,  though  in  an  erroneous  manner; 
it  was  held  that  a  mandamus  would  not  lie  to  compel  him  to 
make  them  in  a  proper  manner.  If  he  had  omitted,  or  whoUy 
refused,  to  make  the  calculations,  it  would  have  been  otherwise. 
But  eyen  then,  it  was  said,  the  act  not  being  considered  by  the 
court  as  merely  ministerial,  it  would  not  have  interfered  by 
that  process  to  command  the  officer  in  what  manner  to  make 
the  calculations.  Chief  Justice  Tilghman  said:  ''  I  do  not  con- 
sider the  calculation  of  the  purchase  money  as  an  act  meiely 
ministerial;  for  in  order  to  ascertain  the  amount,  the  contnot 
must  be  examined,"  etc.  And  the  reason  he  assigns  for  this 
opinion  is,  that  the  calculations  necessarily  involved  the  de- 
cision of  certain  questions  of  law  as  to  the  manner  in  which 
they  should  be  made.  '*  The  principles  [he  says]  which  govern 
the  court  in  issuing  writs  of  mandamus  are  well  understood. 
*  *  *  Where  a  ministerial  act  is  to  be  done,  and  there  is  no 
other  specific  remedy,  a  mandamus  will  be  granted  to  do  the  act 
which  is  required.  But  where  the  complaint  is  against  a  person 
who  acts  in  a  judicial  or  deliberative  capacity,  he  may  be 
ordered  by  mandamus  to  proceed  to  do  his  duly  by  deciding 
and  acting  according  to  the  best  of  his  judgment;  but  the 
yyurt  will  not  direct  him  in  what  manner  to  decide:'*  Id.  108, 
104. 

In  the  case  of  The  Oammonu>eaUh  v.  The  Judges  of  Gomnwn 
Pleas t  8  Binn.  275,  the  same  learned  judge  said:  ''In  the  case 
of  The  United  States  v.  Lawrence,  8  Dall.  42,  it  was  determined 
by  the  supreme  court  of  the  United  States,  clearly  and  unani- 
mously, after  full  argument,  that  although  they  might  com- 
mand an  inferior  judge  to  proceed  to  judgment,  yet  they  had  no 
power  to  compel  him  to  decide  according  to  the  dictates  of  any 
judgment  but  his  own." 

The  officer  was  constituted  by  the  statute  a  special  tribunal, 
with  authority  to  judge  and  decide  in  the  matter  of  this  election. 
In  the  exercise  of  the  authority  conferred,  he  acted,  at  least  in 
some  measure,  in  a  special  judicial  or  deliberative  capacity;  and 
his  action  can  not  be  controlled  by  mandamus,  by  any  rules 
by  which  the  scope  and  object  of  that  process  are  prescribed  and 
defined. 
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Ab  to  ibis  eleotioiiy  the  statate  confided  to  the  officer  a  per- 
sonal trost,  distinot  from  his  ordinary  official  dnties,  and  inde- 
pendent personal  authority  limited  to  one  expregB  object,  and 
to  be  exercised  according  to  the  dictates  of  his  own  judgment 
npon  the  law.  When  he  had  exercised  his  judgment  and  finally 
disposed  of  the  subject,  his  authoriiy  ynts/unctus  officio.  By  its 
exercise  it  was  exhausted.  No  mode  of  revising  his  decision  was 
proTided,  either  by  the  special  statute  which  conferred  the  ao- 
tborily  or  bj  any  general  law.  And  his  decision,  therefore, 
according  to  the  authorities,  was  final  and  condusiTe:  MHoU  y. 
PeirBol,  1  Pet.  828,  841,  and  authorities  dted  in  Saher  t.  Ohm- 
holfn,  8  Tex.  167. 

This  point  was  expressly  decided  by  the  unanimous  opinion 
of  this  court  in  the  case  last  dted.  There,  as  in  this  case,  a 
special  authority  had  been  conferred  on  the  chief  justice  of  a 
county  respecting  the  election  of  a  county  seat;  and  no  mode 
of  revising  his  judgment  having  been  provided  by  law,  we  held 
his  decision  final:  Baker  v.  OhtBhokny  8  Tex.  158;  and  see  Cid- 
lem  V.  Laiimer,  4  Id.  829;  Field  v.  Anderson,  1  Id.  487. 

The  authority  here  conferred  was  in  the  nature  of  a  special 
commission,  which  was  determined  by  the  peiformance  of  the 
act  to  which  it  extended.  It  did  not  constitute  the  officer  a 
judicial  tribunal,  or  **  inferior  juzisdiction,"  within  the  mean- 
ing of  the  constitution:  Const.,  art.  4,  sec.  10.  That  has  ref- 
erence to  those  inferior  judicial  tribunals  which  aze  constituted 
to  administer  the  justice  of  the  country,  and  whose  proceedings 
are  according  to  the  course  of  the  common  law.  But  if  it  were 
otherwise,  if  the  appellant  was  constituted  an  **  inferior  juris- 
diction *'  in  the  sense  of  the  constitution,  a  mandamus  is  not  the 
appropriate  process  by  which  to  revise  his  judgment. 

That  it  was  the  chief  justice  of  the  county  who  was  empow- 
ered to  act  in  this  case  did  not  change  the  character  of  the  au- 
thority conferred.  The  duties  imposed  by  the  act  had  no  cm- 
nection  with  his  official  duties  as  chief  justice,  and  might  as 
well  have  been  required  of  any  private  citizen.  It  is  otherwise 
as  to  ordinary  elections.  In  respect  to  these,  the  duties  of  the 
chief  justices  are  official  duties;  that  is,  duties  appertaining  to 
their  office.  The  law  provides  for  contesting  elections,  and 
thus  affords  a  remedy  for  the  correction  of  abuses.  Should  the 
elective  franchise  be  invaded,  there  would,  no  doubt,  be  found 
ample  means  of  redress,  and  power  to  correct  the  evil.  No  one 
who  has  imbibed  anything  of  the  spirit  and  genius  of  our  free 
government  will  ever  question  the  peerless  value  and  sacred  in- 
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violabiliiy  of  the  electiTa  frmnchiae.  It  iivill  be  guarded  with 
sleepless  vigilance  by  all  who  appreciate  the  blessings  of  free 
institutions.  And  in  the  present  case,  if  the  appellant  has  not 
rightly  exercised  the  authority  with  which  he  was  intrusted,  the 
same  power  which  conferred  the  authority  may  annul  his  acts; 
may  confer  authority  upon  another  o£Scer  or  tribunal;  may  pro- 
vide for  revising  his  decision;  and,  in  a  word,  may  afford  ample 
means  and  measure  of  redress — as  was  done  by  the  congresei  of 
the  late  republic  in  respect  to  the  acts  of  the  boards  of  commis- 
sioners for  issuing  certificates  to  lands,  by  creating  the  tribunals 
of  review,  constituted  by  the  *'  act  to  detect  fraudulent  land 
certificates:"  Bee  opinion  of  the  supreme  court  of  the  United 
States  in  the  case  of  League  v.  De  Young,  on  error  from  this 
court,  11  How.  185.  Such  exercise  of  authority  by  the  legis- 
lature is  of  common  occurrence  where,  as  in  this  case,  special 
tribunals  have  been  created  for  special  purposes  and  no  appeal 
has  been  provided,  whose  proceedings  are  not  according  to  the 
course  of  the  common  law,  and  whose  decisions,  as  those  of  the 
board  of  land  commissioners  just  referred  to,  are  not  subject  to 
revision  in  any  of  the  ordinary  modes  provided  by  law. 

The  appellant,  as  to  the  duties  enjoined  reEtpecting  this  elec- 
tion, had  no  successor  in  office.  He  was  not  required  to  keep 
or  transmit  to  his  successor  in  the  office  of  chief  justice  of  the 
county  the  returns  of  the  election,  or  any  record  of  his  proceed- 
ings. How,  then,  it  may  be  asked,  would  his  successor  be 
enabled  to  obey  a  mandamus  commanding  him  to  act  upon  those 
returns  ?  From  whom  could  obedience  tx)  the  mandate  be  re- 
quired ?  But  it  is  unnecessary  to  pursue  the  inquiry;  for  if  the 
decision  of  the  appellant,  in  the  matter  of  the  election,  is  sub- 
ject to  revision  in  any  of  the  modes  provided  by  law,  that  it  can 
not  be  by  mandamus  is  conceded  by  counsel,  and,  indeed,  is  too 
clear  for  controversy. 

But  it  is  insisted  that  the  object  of  this  proceeding  is  not  to 
revise  the  decision  of  the  chief  justice.  That,  it  is  admitted, 
can  not  be  done  by  mandamus.  But  the  object,  it  is  said,  is  to 
compel  him  to  act  upon  the  returns  from  all  the  precincts.  But 
it  seems  he  did  act  upon  all  the  returns,  counting  some  and 
rejecting  others. 

The  case  of  The  Commonwealih  v.  The  Judges  of  the  Common 
Pleas,  before  cited,  is  in  point.  In  that  case  it  was  held  that  a 
mandamus  would  not  lie  to  the  judges  of  common  pleas  to  com- 
pel them  to  reinstate  an  appeal  which  they  had  dismissed;  be- 
cause this  process  can  not  go  to  an  inferior  court  to  compel 
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them  to  make  any  particular  decision,  bat  only  to  decide;  which 
the  common  pleas  had  done. 

We  have  been  referred  by  counsel  for  the  complainants  to 
the  case  of  Manor  t.  McCaU,  5  Ga.  622,  which  is  supposed  to  be 
an  authority  in  support  of  their  case.  In  that  case  the  county 
court  had  been  required  by  law  to  levy  a  tax  for  the  purpose  of 
raising  a  certain  sum  of  money  for  a  given  object.  The  apount 
to  be  raised  was  known  to  the  county  court.  Tet  they  pro- 
ceeded to  levy  a  tax  which  was  wholly  inadequate  to  the  pro- 
posed object.  The  court  recognized  the  doctrine  that  a  superior 
court  will  not  undertake  to  regulate  or  control  by  mandamus  a 
discretion  in  an  inferior  tribunal.  But  they  held  that  the  sum 
to  be  raised  in  that  case,  having  been  ascertained,  fixed  the  dis- 
cretion of  the  county  court;  that  they  were  bound  to  execute  the 
power  conferred  on  them  by  the  legislature  to  that  extent;  and 
that  to  levy  a  tax  for  a  sum  manifestly  inadequate  was  an  eva- 
sion of  their  duty.  ''  The  mandate  of  the  law,"  the  court  said, 
"  was  imperative,  and  they  had  no  option."  The  court  evidently 
regarded  the  duty  enjoined  upon  the  couniy  court  as  a  positive 
duty,  not  admitting  of  the  exercise  of  discretion  or  judgment, 
and  consequently  as  ministerial.  Upon  this  ground  the  num- 
damns  was  awarded;  and  the  case  is  therefore  in  accordance 
with  the  well-settled  principles  of  the  law  upon  this  subject,  as 
they  have  been  uniformly  maintained  in  other  courts. 

I  do  not  doubt  that  a  public  officer  or  inferior  tribunal  may 
be  guilty  of  so  gross  an  abuse  of  discretion,  or  such  an  eva- 
sion of  positive  duty,  as  to  amount  to  a  virtual  refusal  to  per- 
form the  duiy  enjoined,  or  to  act  at  all,  in  contemplation  of  law; 
and  in  such  a  case  a  mandamus  would  afford  a  remedy  where 
there  was  no  other  adequate  remedy  provided  by  law:  Commis- 
sioners y.  lA/nahf  2  McCord,  171. 

Where  the  performance  of  a  ministerial  duty  is  enjoined  by  la^ 
upon  a  public  officer,  or  inferior  judicial  tribunal,  the  court, 
upon  an  application  for  a  mandamus,  vrill  judicially  determine 
the  legal  rights  of  the  applicant,  and  will,  of  necessity,  decide 
whether  the  duty  exists.  The  question  of  law  involved  in  this 
determination  must  necessarily  intervene  in  every  case  wher« 
the  interposition  of  judicial  authority  is  required.  This  princi- 
ple was  adverted  to  in  the  case  of  The  Commissioner  of  the  Oen- 
eral  Land  Office  v.  SmUh.  The  case  there  presented,  however, 
is  plainly  distinguishable  from  the  present.  The  duty  contem- 
plated as  appertaining  to  the  office  of  the  commissioner  is 
clearly  ministerial;  consisting  simply  in  issuing  a  patent  when 
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the  zight  of  the  applicant  is  free  from  doubt  or  isontroTenay, 
or  when  it  shall  have  been  judicially  determined. 

I  have  thus  far  examined  this  case  on  its  merits;  and  I  am  of 
opinion  that  it  is  not  a  case  in  which  a  mandamua  will  lie. 

But  whateTer  opinion  may  be  entertained  of  the  merits  of  the 
case,  if  properly  presented  by  the  records  it  is  free  from  doubt 
that  as  presented  the  facts  did  not  authorize  the  awarding  of 
the  writ. 

The  ground  upon  which  the  complainants  place  their  right 
to  the  interposition  of  the  authority  of  the  court  in  their  be- 
half is,  that  by  the  action  of  the  officer  they  were  deprived  of 
their  right  to  have  their  votes  counted  in  estimating  the  result 
of  the  election.  Yet  they  do  not  aver  that  they  were  qualified 
electors  of  the  county  of  Cass.  This  was  essential  to  entitle 
them  to  institute  this  proceeding  on  the  ground  of  interest  al- 
leged. They  do,  however,  state  that  they  are  citizens  of  the 
county,  and  that  they  have  been  deprived  of  their  elective  fran- 
chise in  this  election;  and  it  may,  perhaps,  be  hence  inferred  that 
they  were  qualified  electors.  But  the  rules  of  pleading  require 
that  the  facts  relied  on  be  stated  directly  and  positively,  and 
not  by  way  of  argument  or  inference. 

In  CvXlenx  v.  Laiimer^  4  Tex.  329,  this  court  said:  "  The  cir- 
eumstances  under  which  the  applicant  claims  the  right  should 
be  positively  and  distinctly  stated;  and  objections  which  might 
be  anticipated  should  be  met  and  answered." 

But  if  the  complainants  have  shown  such  an  interest  in  the 
subject  as  entitles  them  to  sue,  have  they  shown  a  clear  legal 
right  to  demand,  and  an  obligation  on  the  part  of  the  officer  to 
do,  the  acts  required  ?  Or,  have  they  shown  that  the  officer  did 
not  act  in  accordance  with  the  law  and  his  duty  ? 

This  is  an  extraordinary  remedy,  to  be  resorted  to  only  when 
the  party  has  no  other  adequate  means  of  redress  afforded  him. 
And  to  entitle  a  party  to  this  remedy  he  must  show  a  clear 
legal  right  in  himself,  and  a  corresponding  obligation  on  the 
part  of  the  officer;  for  if  the  right  or  the  obligation  be  doubt- 
ful, the  court  will  not  interfere  by  this  process. 

The  petition  alleges,  in  general  terms,  that  the  election  was 
duly  holden,  and  the  returns  thereof  made  in  accordance  with 
the  laws  of  the  state  regulating  elections.  But  when  it  pro- 
ceeds to  specify  the  particular  returns  which  were  not  received 
and  counted,  it  states  only  that  they  were  made  within  the  time 
prescribed  by  law;  but  not  that  they  were  made  in  conformity 
to  the  requirements  of  Jaw.    And  if  it  did  in  terms  so  state,  it 
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wonld  not  be  sufficient;  especially  in  a  case  of  tiiis  chaiacter, 
where  greater  certainly  of  pleading  is  required  than  in  ardinazy 
actions:  CuUem  t.  LatiTner,  ante.  The  pleader  ought  to  state, 
not  legal  deductions  and  condosions  merely,  but  the  facts  of 
his  case. 

The  law  required  that  the  retains  should  be  made  under  oath. 
But  it  is  not  alleged  that  those  which  were  rejected  were  so 
made.  The  complainants  have  thus  failed  to  show  a  &ct  wiiJi- 
out  which  they  have  no  cause  of  complaint.     ^ 

There  were,  it  is  true,  no  exceptions  to  the  petition.  But  the 
omission  of  the  defendant  to  except  did  not  authorize  the  judg- 
ment awarding  the  writ.  The  omission  of  a  public  officer  to 
interpose  those  matters  of  defense  which  he  might  have  inter- 
posed will  not  authorize  the  awarding  of  a  mandamtis  against 
him  to  enforce  the  doing  of  acts  involving  the  interests  of  the 
public,  and  in  the  performance  of  which  the  officer  may  be  less 
interested  than  others,  who  are  not,  and  from  the  nature  of  the 
case  can  not  be,  made  parties  to  the  prooeeding,  and  enabled  to 
assert  their  rights. 

In  Bracken  v.  Wells,  3  Tex.  88,  it  was  said:  ''  Where  there  is 
a  substantial  defect  in  the  proof  of  the  plaintiff's  right,  the  writ 
ought  not  to  be  awarded,  whatever  willingness  of  obedience  may 
be  manifested  by  the  officer." 

The  answer  of  the  defendant,  though  vague  and  uncertain,  is 
not  more  so  than  the  petition.  It  traverses  the  substantial 
ground  of  complaint,  alleging  that  the  defendant  did  receive 
and  count  all  the  returns  which  were  made  in  accordance  wi& 
law.  This,  if  true  in  point  of  fact,  was  a  good  defense  in  law; 
and  if  not  true,  the  burden  of  showing  its  untruth  was  with  the 
plaintiff:  FUzhugh  v.  Custer,  4  Tex.  391  [51  Am.  Dec.  728].  If 
the  petition  had  stated  the  facts  respecting  the  manner  in  which 
the  returns  were  made,  the  officer  would  have  been  apprised  of 
the  precise  grounds  of  the  complaint  against  him  and  the  fiftcts 
he  was  required  to  answer.  A  case  would  have  been  presented 
admitting  of  a  direct  and  definite  answer  to  the  allegations  of 
fact;  and  it  might,  with  better  reason,  have  been  objected  that 
the  answer  was  insufficient. 

It  does  not  appear  by  the  record  that  the  xetums  rejected  by 
the  officer  were  not  rightly  rejected.  GQie  court  can  not  judi- 
cially determine  from  the  all^[ations  of  the  parties  that  tiiose 
returns  were  made  with  such  regard  to  the  requirements  of  the 
law  as  authorized  the  officer  to  receive  and  consider  them  in 
estimating  the  result  of  the  election;  or  that  he  has  violated  the 
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Imw  and  hii  duty  In  any  lospdot  wbatsfor*    IBnoii^y  ibsraforo, 
does  not  appear  to  anthoriae  fhia  pirooeeding,  in  anj  Tiew  of  tba 


We  oonolnde  that  the  maindanwM  was  eRoneonaty  awarded; 
and  the  jiidgnient  mnat  thezef ore  be  reversed. 

The  Tiew  we  haTe  taken  of  the  case,  upon  the  pleadings,  might 
hare  dispensed  with  the  neoessiiy  of  diaeossing  the  merits.  In 
my  view  of  the  case,  however,  it  became  necessary  to  form  an 
opinion  npon  the  merits  in  order  to  determine  upon  the  proper 
cUsposition  of  the  case,  and  whether  it  should  be  remanded  to 
the  district  court  Forif  itbeacaseinwhichaimmdaimfswill 
Ue,  and  in  which,  consequently,  the  defects  in  the  pleadings 
might  be  cured  by  amendment,  I  can  not  doubt  that  it  ought 
to  be  remanded  to  the  district  court  to  afford  the  opportnnily 
to  amend,  as  was  done  in  the  case  of  The  CcmminUmer  eto.  t. 
Smiih.  But  being  of  opinion  that  it  is  a  case  in  which  a  man- 
damus will  not  lie,  and  consequently  that  the  complainants  can 
not  so  amend  as  to  make  out  a  case  proper  for  the  awarding  of 
the  writ,  I  concur  in  the  conclusion,  in  which  we  all  agree,  that 
the  yroper  disposition  of  the  case  is  that  it  be  dismissed. 

HxMFOiLL,  0.  J.  I  concur  in  the  result  and  in  that  portion  of 
the  opinion  which  treats  of  the  pleadings  and  of  the  averments 
fiBftfmtiftl  in  a  petition  for  a  mandamvs;  and  I  dissent  from  the 
conclusion  that  the  act  of  the  chief  justice  is  final  and  conclusive. 

The  act  of  the  chief  justice  is  held  to  be  judicial  in  its  char- 
acter. It  must  therefore  have  been  the  exercise  of  jurisdic- 
tion. This  was  inferior  to  the  district  court,  and  consequently, 
by  the  constitution,  is  under  the  general  superintendence  and 
control  of  the  latter. 

The  superintending  control  of  the  district  court  would  be 
limited  to  a  very  zOtfrow  range  if  it  could  only  compel  the  offi- 
cer to  act  and  did  not  extend  to  the  revision  of  his  act,  how- 
ever erroneous  or  illegal.  It  is  of  peculiar  importance  that  the 
officer  who  has  the  power  to  open  the  returns  and  dechuce  the 
result  should  not  be  permitted  to  exercise  an  arbitrary,  irre- 
visable,  capricious  discretion  as  to  whether  some  of  the  returns 
shall  be  counted  and  others  rejected.  The  question  whether 
any  inferior  judicature  shaU  be  permitted  to  exerdse  such  ab- 
solute power  over  elections  becomes  of  increasing  interest  every 
day.  In  the  progress  of  opinion  and  in  the  advancement  of 
political  science  the  sphere  of  popular  suifinge  has  been  very 
much  enlarged. 

An,  Dao.  Vol.  LV— H 
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The  power  of  appointmentB  to  many  of  the  moei  imporfaai 
offices,  which  had  hitherto  been  Tested  in  intermediate  agenti, 
has  been  receiTed  by  the  people.  They  are  now  the  immediats 
fountains  of  almost  all  the  ofBces  and  honors  pertaining  to  the 
government  of  the  countiy.  This  extension  of  the  eleotiinft 
franchise,thi8  resumption  of  the  appointing  power,  is  predicated 
on  the  supposition  that  the  people  themsdves  are  the  most 
safe  depositaries  of  the  power;  that  they  will  display  as  much 
wisdom  in  the  selection  as  did  their  agents;  and  that  the  chances 
of  obtaining  office  through  corruption  and  intrigue  wiU  be 
greatly  diminished. 

How  important,  then,  that  the  will  of  the  people,  in  the  es- 
ercise  of  these  high  powers,  should  not  be  thwarted;  and  that 
the  selection  of  the  majority  should  prevail;  and  that  no  inferior 
officer  should  be  permitted,  on  whatever  specious  pretense,  to 
obstruct  the  popular  voice,  and  to  declare  that  he  has  acted  ac- 
cording to  law,  and  that  his  rejection  of  perhaps  nine  hundvai 
out  of  a  thousand  votes  was  in  conformity  with  law,  and  is  sub- 
ject to  the  revision  of  no  earthly  tribunal. 

That  the  popular  will  may  be  fairly  expressed,  the  l^gislatuia 
has  gone  the  length  of  declaring  that  eveiy  person  not  qualified 
who  gives  a  vote  shall  be  liable  to  a  penalty  of  not  less  than 
fifty  nor  more  than  five  hundred  dollars.  What,  then,  should 
be  the  penalty  of  a  manager,  or  chief  justice,  who  should  daie 
to  disfranchise  a  qualified  voter  of  his  suffinage?  No  penalty 
has  been  prescribed;  but  is  the  dtiaen,  one  of  the  constituents 
of  the  electoral  college,  without  remedy?  Is  his  voice  to  be 
silenced,  his  vote  to  be  spumed  and  cast  aside,  on  the  ground 
that  the  act  of  the  officer  in  its  rejection,  whether  it  proceed 
from  fraud  or  corruption  or  ignorance  or  mistake,  can  not  be 
reopened,  revised,  and  reversed  or  annulled  f 

I  can  not  assent  to  a  conclusion  so  hostQe  to  the  dear,  perfect, 
and  indisputable  right  of  sufErage;  and  when  this  right  is  estab- 
lished and  it  is  shown  that  it  has  been  lawfully  exercised,  and 
that  the  vote  was  returned  in  accordance  with  law,  and  that  the 
officer  unlawfully  refused  to  estimate  it  in  the  result,  a  case  is 
made,  a  predicament  of  facts  is  stated,  which  authorises  and  im- 
peratively requires  the  superior  to  compel  the  inferior  court  ts 
give  the  rejected  vote  its  full  weight  in  the  selection.  Is  then 
any  other  adequate  remedy?  Is  there  any  other  mode  of 
redress?  And  can  there  be  a  wrong  without  a  remedy?  And 
especially  can  the  right  of  suffimge,  the  only  political  right 
which  the  people  in  representative  forms  of  government  haf« 
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retained  to  themselyes,  be  thus  outraged  withoat  relief  or  repa- 
ration f 

The  right  of  snffirage,  in  free  goTemments,  is  of  priceless 
▼alne.  In  fiiot,  the  ezistenoe  of  snch  gOTemments  depends  on 
the  freedom  as  well  as  the  purity  of  elections.  If  an  armed 
force  were  to  obstruct  the  Toters  and  drive  them  from  the  polls^ 
indignation  would  fill  the  land;  but  what  is  the  difference  to 
the  voter  whether  he  be  driven  off  by  a  soldier,  or  by  a  civil  offi- 
oer^  Jressed  in  a  little  brief  authority,  spuming  his  vote  and 
declaring  that  his  act  is  beyond  the  control  of  the  higher  tribu- 
nals, and  that  no  court  is  open  to  the  assertion  of  the  voter's 
right,  however  clear,  unequivocal,  and  unquestionable  that  may 
be. 

In  the  acts  regulating  general  elections,  the  certificates  of  the 
chief  justice  are  not  final  and  conclusive.  They  may  be  re- 
viewed and  annulled  in  the  tribunal  designated  by  law;  and  are 
the  decisions  of  even  these  tribunals  not  under  the  supervision 
and  control  of  the  higher  courts  ? 

The  decision  of  a  district  judge  on  the  election  of  the  comp- 
troller, commissioner  of  the  general  land  office,  and  other  offi- 
cers is  subject  to  the  revision  of  the  supreme  court:  why  should 
the  judgment  of  a  couniy  court  on  a  contested  election  for 
sheriff  or  clerk  be  beyond  the  control  or  supervision  of  the  dis- 
trict court?  Is  not  the  claimant  of  such  an  office  as  much  enti- 
tled to  the  solemn  judgment  of  the  highest  court  of  the  coimtiy 
as  the  claimant  of  the  office  of  judge,  comptroller,  etc.  ? 

It  may  be  said  that  no  tribunal  or  mode  of  revision  has  been 
prescribed  under  this  special  statute;  but  that  is  only  in 
argument  to  show  the  necessity  of  the  proceeding  by  mandamus. 
Many  cases  will  be  foimd  in  the  books  where  courts  have 
awarded  mandamus  under  circumstances  analogous  to  those  in 
the  case  before  the  court. 

Where  a  man  is  refused  to  be  admitted,  or  wrongfully  turned 
out  of  any  office  or  franchise  which  concerns  the  public  or  the 
administration  of  justice,  he  may  be  admitted  or  restored  by 
mandamus:  Bac.  Abr.,  tit.  Mandamus,  C;  Bex  v.  Corp,  of 
Wells,  4  Burr.  1999;  Bex  v.  Smart,  Id.  2241;  Bex  v.  May,  6  Id. 
2682;  Bex  v.  Harwood,  2  East,  177;  Bex  v.  Latham,  8  Burr. 
1485;  Bex  v.  Carter,  1  Cowp.  68;  Bex  v.  Lyme  Begis,  Doug. 
182;  Bradley  v.  McCrabb,  Dallam,  604.  If  a  mayor,  alderman, 
burgess,  common  councilman,  freeman,  or  other  person,  mem- 
ber of  a  corporation,  having  a  franchise  and  freehold  therein, 
be  refused  to  be  admitted,  or  being  admitted  be  turned  out  or  die* 
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fmneluMd  withoat  just  cause,  lie  may  haTehu  zemedj  by 
damns:  Bao.  Abr.,  tit.  Mandamus.  The  acts  of  the  goYerrnxkani 
of  the  corporation  were  done  by  them  in  their  delibecatiTe  ca- 
pacity. They  examined  their  laws  and  customs  and  the  powen 
of  their  charter,  and  they  acted  on  their  judgment,  on  the  lighte 
of  the  party,  as  arising  under  their  laws,  etc.  But  their  acts* 
BO  far  from  being  final,  are  frequently  reversed,  a  di&rent  judg- 
ment is  rendered,  and  by  mandanwu  the  authorities  of  the  co^ 
poration  are  compelled  to  enforce  the  new  judgment:  Bag^m 
Case,  11  Go.  94. 

A  mandamus  is  granted  to  the  commissioner  of  the  geneial 
land  office  to  compel  him  to  issue  a  patent.  Oan  it  be  pre- 
tended that  the  attainment  of  a  just  decision  in  relation  to  the 
right  of  the  applicant  to  the  particular  land  claimed  does  not 
involye  a  much  higher  order  of  judgment,  a  more  enlarged  and 
intelligent  discretion,  than  do  the  duties  imposed  on  the  chief 
justice  in  ascertaining  the  result  of  an  election  ?  The  instmo- 
tions  of  the  statute  to  the  latter  are  so  plain  that  th^  can  not 
be  mistaken  or  misunderstood  by  any  person  of  ordinary  under- 
standing. He  is  to  receive  the  returns  sealed  up  and  deliverod 
under  an  oath,  the  terms  of  which,  and  the  time  before  which  it 
is  to  be  administered,  are  prescribed  in  the  law.  The  retuma 
must  be  opened  on  the  tenth  day  ezclusiTe  of  the  day  of  eleo- 
tion,  the  result  estimated,  the  state  of  the  poUs  in  each  precinct 
recorded,  and  a  certificate  of  election  given  to  the  candidate 
who  has  the  majority  of  the  votes:  Digest,  arts.  911,  914.  Can 
there  be  any  misapprehension  as  to  the  duties  of  these  officers 
under  the  directions?  But  when  a  survey  on  a  firBt^class  cer- 
tificate is  returned  for  patent,  the  commissioner  must  detennine 
its  local  situation;  whether  it  be  located  and  surveyed  in  the 
proper  county  or  not — and  this,  from  the  confusion  of  county 
boundaries,  is  not  always  obvious;  whether  it  be  properly  con- 
nected with  previous  surveys  so  that  its  true  position  on  the 
county  map  may  be  determined;  whether  the  courses  and  dia* 
tances  are  laid  down  correctly  so  as  to  cover  the  land  intended 
to  be  embraced  and  not  conflict  with  other  surveys;  whether  the 
amount,  and  that  alone,  of  the  land  claimed  under  the  oertifir 
oate  is  included  within  the  survey. 

Another  question  for  his  decision  is,  whether  the  land  m 
liable  to  location;  whether  it  be  covered  by  old  surveys  and 
titles  valid  by  the  law  of  the  land  or  not.  The  records  of  the 
court  will  show  that  such  questions  in  some  instances  can  be 
determined  only  on  repeated  arguments,  and  on  the  intelleekial 
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labors  and  researoheB  of  yean.  He  must  also  aaoertain  wheihec 
the  duties  of  fhe  deputy  and  eonniy  Borrejor  haTO  been  per- 
isrmed  in  accordance  with  law,  or  wheth^  ihej  require  conreo* 
tion.  He  must  judge  upon  legal  eridence  whether  the  certifi- 
cate is  genuine  and  legal;  and  if  the  applicant  be  an  assignee 
sold  the  certificate  be  not  issued  in  his  name,  he  must  determine 
whether  the  instruments  of  mesne  conYsjance  are  executed  by 
Ihe  proper  parties,  in  due  legal  form,  and  ha^e  been  proTen 
aceoKhng  to  law.  These  are  some  of  the  duties  of  tiie  eommis- 
SKMier  pfisUminaxy  to  the  issue  of  a  patent;  and  it  certainly  can 
not  be  said  that  these  are  simple,  involve  no  cBscretioii  or 
judgment,  are  immaterial  in  their  character,  in  contrsst  with 
those  of  the  officer  who  opens  the  returns  of  an  election  and 
determines  by  the  rules  of  addition  which  candidate  has  the 
greatest  number  of  votes.  We  have  determined  that  no  man 
shall  be  deprived  of  his  lands  from  the  minlake  or  esrors  of 
the  oammiasioner  in  the  construction  of  the  law.  The  elective 
franchise  is  equally  sacred,  equally  clear,  and  in  my  opinion 
we  should  hold  that  none  should  be  deprived  of  their  votes 
from  the  ignorance  or  mistakes  of  the  officer  whose  duty  it  is 
to  count  them  and  declare  the  result  of  the  election. 

I  will  dose  these  desultozy  observations  by  an  extract  InNB 
llie  opinion  of  the  learned  and  eminent  judge  who  dissented  in 
the  case  of  Orier  v.  Shacldefordy  8  Brev.  491,  and  I  adopt  his 
views  with  some  modifications.  One  of  the  managers  from  each 
precinct  in  South  Carolina  attends  at  the  court-house  on  the 
day  after  the  eleetion,  and  the  votes  being  ooanted,  the  result 
is  declared  by  the  managers.  After  stating  some  objeetions  to 
the  mode  of  appointment  of  managers,  which  do  not  here  exist, 
in  relation  to  the  appointment  of  chief  justices,  the  judge  pro- 
ceeds: '*  Their  [the  managers']  fitness  to  deteimine  nice  and 
difficult  questions  is  never  regarded  in  making  the  appointment 
It  is  not  to  be  believed  that  the  kgielatuxe  intended  to  confide 
to  such  a  tribunal  the  ultimate  decision  of  great  constitutional 
questions — ^to  hang  the  most  important  rights  of  the  citizen  on 
their  arbitrary  opinions.  If  they  are  to  range  through  all  the 
mgaries  of  tiieir  capricious  fancies,  the  elective  franchise  will 
become  an  idle  mockery.  It  will  vary  in  eveiy  district  accord- 
ing to  the  views  of  the  different  managers;  and  fluctuate  in  the 
same  district  as  the  managers  are  changed  or  the  tide  of  popular 
opinion  ebbs  and  flows.  Thus  the  constitution  will  be  blown 
about  by  evexy  blast  of  popular  fury,  and  this  much-boasted 
privilege  of  election  become  the  instrument  of  party  violence 
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and  poUtieal  intrigue.  The  law  neTer  intended  any  anoh  tbing. 
This  court  can  not  be  depmed  of  its  juriadiotion  by  implication. 
It  ia  appointed  by  the  oonetitation  to  settle  the  law»  that  it  may 
be  uniform  and  certain;  and  its  powers  axe  oommensnxate  with 
the  object/' 

The  fact  is,  it  is  not  matter  of  discretion  whether  a  man  shall 
have  his  land  or  his  vote.  His  right  to  both  is  beyond  qnea- 
tion;  and  when  they  are  refused,  when  the  officers  do  not  obey 
the  law,  they  have  a  right  to  the  compulsory  writs  of  the 
superior  courts  to  compel  obedience  and  to  afford  adequate  and 
complete  remedy. 

Berersed  and  dismissed. 


PowxB  or  Ck>u«eB  or  Vabxoub  States  to  Ibbom  ICahsiamub  to  fafarior 
oouti:  See  nofce  to  People  t.  Turner^  62  Am.  Doo.  286^  802.  Mtmdammi 
Mm  to  an  inferior  coort  to  oompol  the  porformanoe  of  a  oerlein  and  poaltiTe 
duty  I  Lh^  V.  Brittek,  86  Tex.  9,  dting  the  prinoipal  oaee. 

AuoMXAxm  Mandamus  must  Show  Clbab  Biort  to  the  relief  da- 
mandftd  by  the  relator,  and  mnat  eet  forth  all  the  material  facta  on  whioh  bo 
reliea,  eo  that  the  aame  may  be  admitted  or  traTeraed;  and  failiqg  to  do  thia, 
it  la  fatally  defeotive:  TVuKeet  ▼.  People,  52  Am.  Deo.  488,  note  480,  where 
other  oeaea  are  odUeoted. 

Mandamus  dobs  not  Lis  whskb  Othxb  BivBoruAL  Bimsdt  Bnam: 
Beading  ▼.  CcmmoMoeakht  61  Am.  Deo.  634,  note  630,  where  other  oeaee  are 
oollected;  nor  to  oompel  a  public  oflSoer  to  perform  an  act  onleH  it  be  dearly 
enjoined  by  law:  DttrreU  ▼.  Ch»5y,  28  Tez.  084,  dting  the  prinoipal  caae;  or 
nnlcH  the  act  is  neoeeiary  to  the  rights  of  the  party:  HoHom  t.  Pace,  9  U. 
86,  dting  the  prindpal  caae, 

Ck>UBT   MAT  BB    COMFBLLBD  BT  MANDAMUS  TO    PBOGBBD   TO  JudOMBBT; 

bat  the  court  granting  the  fnandamue  will  not  say  what  Judgment  ahall  be 
given:  Board  </  Pottee  <ifAUala  Oo.  t.  Ofiwrf,  47  Am.  Deo.  102,  note  107* 
where  other  cases  are  collected. 

Mandamus  will  not  Issub  to  Intebiob  CSoubt  to  compd  the  per* 
formance  of  an  act  in  regard  to  which  it  is  veeted  with  a  Jndidal  diaoretion: 
People  V.  Peareon,  83  Am.  Dec  446;  Bledeoe  ▼.  InieniaUoiua  R,  B.  Cbi,  40 
Tez.  661,  dting  the  prindpal  case. 

Thb  FBXNCiPAL  0A8B  IS  ciXBD  in  the  cases  following,  to  the  points  stated 
bdow:  Where  no  appeal  is  giTsn,  or  other  mode  of  revising  the  decision  of 
the  coonty  conrt  in  the  matter  of  an  deotion,  its  dedsion  is  final:  0*i>oeAer^ 
▼.  Archer,  9  Tez.  286;  Bogere  ▼.  Johns,  42  Id.  841.  Where  the  law  oonfen 
on  a  Judge  authority  in  the  nature  of  a  special  commission,  without  proyid- 
ing  for  a  review,  his  decision  ii  final:  Duer  ▼.  Polke  Oowi  qf  AtuHn  Co.,  84 
Id.  284.  An  act  is  ministerial  when  the  law  prescribes  and  defines  the  duty 
to  be  performed  with  such  precision  as  to  leave  nothing  to  the  ezerdse  of  dis- 
cretion: Baine  v.  Simpaoti,  60  Id.  601;  see  also  note  to  Hawtme  ▼.  Oovemor, 
83  Am.  Dea  862.  Mandamue  will  lie  where  a  public  officer  greedy  abuses  dis- 
cretion or  endeavors  to  evade  the  performance  of  his  duty:  JSb  parte  Thomp- 
eon,  62  Ala.  102.  Proceedings  by  nuEndamme  are  now  everywhere  regarded 
as  a  civil  action:  State  v.  Commieeionere  qfJ^ereon  Co.,  1 1  Kan.  08.  To  dedda 
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Ae  mult  of  An  abotloii  It  not »  quMtkm  of  private  right,  but  put  of  the 
fvMMM  of  poUtioal  orguilatk»:  Wrigki  ▼.  AwoeK,  42  Tez.  906.  The  rale 
ttst  the  rehitor  in  »  writ  of  mamdamiu  nost  ehow  an  indiTidiial  right  to  the 
thing  aiked  doee  not  apply  to  oteee  where  the  intereit  b  eommon  to  the 
whole  oommnnity:  Peopte  ▼.  ITo^,  37  N.  Y.  M8.  The  dtiienaof  a  ooonty 
ittre  no  eooh  legd  right  in  the  looation  of  the  ooanty  teat  m  will  enable  them 
te  hring  a  eolt  to  pravent  a  dhaage  of  it  by  the  anthoritiee  appofaited  by  Uw 
teaotonthatanl^eett  WcnMam  t.  JNdUwdi,  40  Tex.  446;  Bx  parte  TWfei, 
46Id.482.  It  ti  alw  diatfa^gnkhed  in  gVimwiwi  T.Lae^,20U.  HO,  and  in 
O^JVmrf  ▼•  M5f ,  2  Minn.  187;  and  followed  in  Walker  ▼.  TVvitMl  Co.,  20 
Tiz.  21,  and  in  BaUnad  On.  ▼.  CeamMemar  ^  Oe  JUmtf  OJIce,  66  U.  414. 
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AOOOVBT  SXATKD,  OODOlllliveiiaH  of,  259. 

what  deemed  to  be,  260. 
AonoN  by  executor  before  probate  of  will,  438. 
AironvT  Liobts,  doctrine  of,  repudiated  in  America,  247. 
Abbitbation,  agreement  to  sabmit  to,  doee  not  oust  ooortof  Hi 

364. 
Abbbst  of  street-walkers  and  snspidoas  dhanetors,  101 

without  warrant,  102,  104. 
AflSBBBMBVTS,  distinction  between,  and  taxes,  287. 

lor  improving  streets,  oonstitationality  of,  285. 

notice  of,  290. 
AmmOB,  agreements  of  two  or  more  to  imite  1a  hiddfaig,  7Mw 

by  bidden  and  puffers,  204. 

Bill  of  Ladibo  as  evidence  of  title,  800. 
kow  may  be  transferred,  300. 
parol  evidence  to  control,  300. 
tranifer  of,  tnnsf en  title  to  goods,  300. 

Cabrtbim,  notice  to  limit  liability  of,  486. 

contract  to  limit  liability  of,  486. 
OOBBIOBBB,  title  of,  299. 

titie  of,  depends  on  conditiona  of  shipment,  300l 
CoBcmTunoNAL  Law,  assessments  for  improving  straeti^  S80L 
OoNnBUANOB,  diligenoe  requisite  to  procure,  748. 
CoBTBAor,  partiy  performed,  recovery  on,  112. 
CoKVBBSioN,  demand  and  refusal  as  evidence  of,  61. 

demand  by  letter  as  evidence  of,  6L 
CoBFOBATiOB,  diiecton,  separate  acts  of,  do  not  bind,  821* 
Ck>-TBNA»T,  trover  against,  for  selling  chattel,  668» 
CouBTS,  decisions  of,  when  and  how  far  authority,  884. 
Ck>nBT8  OT  Ubitbd  Statks  are  neither  foseign  nor  inferior,  1S7« 

Jurisdiction  of,  is  presumed,  137.' 
Qbdiibal  Law,  presence  of  prisoner  al  sentenos,  whan  eaantliJ,  487* 

record  must  show  that  prisoner  was  aaked  whether  ha  hfti  Mgrlklvg  ti 
say  against  sentence,  487. 
Gboi%  siwaid,  are  aabjeot  to  execution  as  penonalty»  IfiL 

perennial  are  not  sabject  to  execution  as  perscnaltgr,  I08» 

whfln.Teal  and  when  penonal  estate,  181. 
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DiDiOATioir  of  lADd,  etsentiali  of,  113. 

Dbd,  ftnthority  to  exeonta  mmt  be  under  eeftl,  MS. 

definition  of,  412. 

delivery  of,  may  be  aotnal  or  oomtmctive,  418. 

delivery  to  grantee  can  not  be  conditioiial  nor  in 

frand,  oonoorrent  jariadiction  in  oaeea  of,  411. 

fraud  to  avoid  deed  at  law,  412. 

of  freehold  to  conunence  in  fatnre,  412. 

of  married  women  void  for  want  of  aoknowledgmant*  41S» 

of  property  of  which  grantor  is  diaaeieed,  418. 

partner's  power  to  bind  copartner  by,  848. 

parol  evidence  to  identify  premiaea,  147. 

void  for  want  of  delivery,  412. 

void  for  uncertainty,  414. 
Dxnirinoir  of  codicil,  126. 

of  ordinary  care,  071. 

of  property,  406. 

of  osary,  302. 
DBTiirux,  action  of,  when  liea,  433. 

complaint  in,  description  of  property  reqnlred,  488. 

complaint  in,  what  most  state,  433. 

for  a  note  or  deed,  433. 
DouioiLB,  distinction  between,  and  residence,  3SS5. 

BuBonoK  by  widow  to  take  onder  will,  as  waiver  of  dower,  877. 
Bmplotxb,  liability  of,  for  act  or  neglect  of  contractor,  818-890L 
Equttt,  canceling  deed  by,  141. 

discovery,  jurisdiction  in  oases  of,  how  a£feoted  by  atatates  aOowliif  p■l^ 
ties  to  be  witnesses,  79. 

granting  jurisdiction  to  courts  of  law  does  not  ezdnde  couti  of  •quUjt  77t 

Jurisdiction  of,  is  not  lost  by  grant  of  like  jurisdiction  to  oUmt  eooit^ 
77-79. 

Jurisdiction  to  establish  lost  writings,  78. 

mistake  in  writings,  correction  of,  141. 

statutes  which  are  deemed  to  limit  jurisdiction,  78. 
Escrow,  delivery  of  deed  to  grantee,  342. 
Evidinck,  cross-examination  should  not  inclnde  new  maltoTf  0811 

negative  averments,  when  must  be  proved,  190. 
EzsonnoN,  crops,  what,  subject  to,  161. 

money  in  officer's  hands,  whether  subject  to,  264. 

natural  produce  of  soil  is  not  subject  to,  162. 
BzBOUTOR  de  son  tort,  powers,  title,  and  liability  of,  488^ 

expenses  he  may  incur  before  probate  of  will,  487* 

powers  of,  before  probate  of  will,  486,  487. 

powers  of,  regulated  by  statute,  438. 

suits  by,  before  probate  of  will,  438. 

title  o^  before  probate  of  will,  487. 

Wlood  axd  Dbot,  owner  of  drifts  liability  of,  for  expense  of  tmiiagf  01QL 
owner  of  drift  may  enter  on  land  of  another  to  reclaim,  0OO. 
owner  of  drift,  when  liable  for  injury  done  by  it,  008^ 


Indkx  to  thb  Nothl  811 


'TtooD  AMD  Drift,  wtlron,  lien  of,  511. 
■tetntory  proniloiii  regarding,  511. 
TmkJTb  to  avoid  a  deed  at  law,  412. 


-OABinsKMKHT,  ewentJale  to  hold  debtor  by,  68b 
of  debt  on  which  snit  hat  been  brooght»  264. 
of  money  doe  on  Judgment,  26B. 
of  negotiable  paper,  68-70. 

'BouMaTEAD,  forced  sale  of,  under  mortg^pe  or  deed  of  Inu^  77L 

iinPAHT,  care  required  of,  676. 

oontributory  negligence  of,  676. 

gift  to,  property  remaining  in  poeeeerion  of  parentis  76L 

parents'  neglect  in  leaving  on  street  or  in  dangerous  plaoe^  ITT* 
IiijUKcrrioir,  knowledge  of,  is  equivalent  to  servioe»  728. 

responsibiUty  of  defendant  for  violating,  722. 

service  of,  when  unneoessary,  722-724. 

when  becomes  binding,  722. 
iirau&ANOB,  alteration  in  insured  premises,  860. 

negligence  of  agents  or  servants,  860. 

/ITDOMBNT,  final,  what  should  contain,  784. 

for  malicious  prosecution,  when  bars  aetion  for  slaador,  SOi. 

Lbasb,  implied  covenant  that  lessor  will  keep  premises  In  repair,  III 

implied  covenant  that  property  is  fit  for  particular  nss^  48. 
tuxATic  liability  for  necessaries,  431. 

Maugious  PBOBaounoH,  judgment  for,  when  a  bar  to  an  aetkMi  lor 

803. 
IfAiTDAMUS,  when  Ues,  806. 

liANUBs,  when  belongs  to  landlord  and  when  to  tenant,  664^ 
BIabbud  WoMBir,  contracts  of,  are  void,  699. 

impeaching  certificate  of  acknowledgment  of  deed,  774. 

Judgments  against^  are  generslly  valid  till  reversed,  600L 

Judgments  against,  by  confearion,  605. 

judgments  against,  for  defidenoy  on  foreclosure,  600* 

Judgments  against,  how  enforced,  609. 

judgments  against*  on  bond  and  warrant  of  attorney,  60S. 

Judgments  against,  on  debt  contracted  before  marriage,  610i 

Judgments  against,  on  suit  begun  before  marriage,  610. 

judgments  against,  relief  from,  in  equity,  601. 

Judgments  against,  when  void,  602. 

Judgments  against,  when  should  show  nature  of  liabUty,  m 

judgments  against,  while  virtoally  fame  soli,  610. 

may  charge  separate  eetate  by  mortgage,  599. 

mortgage  by,  how  enforced,  599. 

penonal  Judgments  against,  are  erroneous,  509. 

relief  of,  in  equity,  from  Judgments,  60L 
liOBTOAOB  of  homestead,  771. 

of  wife's  separate  estate,  771. 
lIuHidPAL  GoiiPOBATioKB,  assessments  for  street  improvamMiti, 

damages  for  injury  by  grading  street,  91. 
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MuinoiFAL  Cqbvoxatiohs,  delegatioa  of  powwi  of.  i87« 
liibfOily  for  act  of  oontnotor,  31& 
UftfaQity  for  exerciM  of  govemmentil  pomnH  MA. 
liability  for  ezeroiae  of  ministorijU  powen»  ML 
powenof,  886L 

IXwMJQMBaa,  oare,  ordiiiary,  what  ii,  dTSi 

oare  reqniaito  to  ayoid,  860. 

oomparalinrep  671. 

oontributory*  aot  of  ohild,  876. 

oontribatory,  act  of  parent  whereby  ohild  la  burt,  877. 

oontribatory,  ariaea  only  when  there  ia  leaaom  to  law  daqpart  6V& 

ooutribatory,  ooofnaian  and  nnoertainty  in  law  of »  886. 

oQu tribu lory ,  degree  of,  671  • 

oontribntoiy,  error  of  judgment  in  aeeldng  lafaty,  874. 

oontributoryt  general  rule  reapeoting,  867. 

ooutribatory^  in  acting  in  diachaige  of  dnty,  67S. 

oontribatory,  in  acting  under  direction  of  defendant  or  faia  ayt^  99% 

oontributory,  in  going  to  place  of  danger,  672. 

ooutribatory,  kinds  whioh  bar  relief,  867. 

ooutribatory,  mnat  amount  to  want  of  ordinary  oan^  870i» 

ooutribatory,  muit  be  pnndmata  oanae,  667t  668. 

contributory,  that  plaintiff  waa  a  treapasaer  or  violating  the  law*  6f 4. 

liability  of  principal  or  master  for  neglect  of  aerrant  or  agenl^  n7« 

which  plaintiff  might  have  avoided,  result  of,  669. 
KiGOTiABLf  iNSTRUXBiras,  garnishment  of,  68-70. 

Pkbsonal  PB0FEB3T,  crops  and  produce  of  land,  when  an,  18L 
FniHCiPAL,  when  answerable  for  neglect  of  agent  or  ocaitwwtor,  Sll» 

« 

Bkal  Bbtatb,  crope  when  a  part  of,  161. 

SsDUonoK,  evidenoe  of  pecuniscy  eondition  of  partial^  4SB* 
STATun  ow  Fbavbb,  aigning  by  vendee  alooa*  M4» 
aigning  by  vendor  alone,  844. 

Tazatzof  distingaished  from  aaaesament,  287. 

distinguished  from  eminent  domain,  286. 

uniformity  required,  288. 
Tub,  computation  of,  536. 

Tbovxr  by  one  co-tenant  against  another  for  aalling  ahattel*  08iL 
Tbubtdb,  action  by,  133. 

UauBT,  action  to  recover  money  paid  aa,  398. 
bank  discount  and  ezdhange,  384. 
choses  in  action,  sale  or  ezdiange  of,  893»  894. 
compensation  for  expenaes,  bonuses,  eto.,  386L 
compound  interest*  397. 
defense  of,  398. 

defense  of,  against  bomaJSde  holder,  397. 
defense  of,  estoppel  from  asserting,  399. 
defense  of,  who  may  make,  396. 
defined,  392. 
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UmT,  inraoting,  for  forbearance,  387. 
haiirdona  undertakings,  896. 
Intent  eawntial  to,  392. 
intent,  from  what  detennined,  892. 
interest  taken  in  advance,  397. 
lending  and  borrowing  eBwential  to^  898. 
penalties  for  non-payment,  390. 
poti  obit  contracts,  396. 
relief  in  equity  against,  400. 
sale  of  choees  in  action  at  dlsooont,  808* 
sale  of  property  on  credit  for  larger  than  eaih  ptloe^  8ML 
*secarity  sabetitnted  for  another,  897* 

Wabbastt,  implied,  when,  328. 

in  sales  by  sample,  329. 

in  sales  by  sample,  asage  regarding,  828. 
Wnx,  codicil  defined,  126. 

codidl,  effect  of  destroying,  128. 

codicil,  effect  of,  on  will,  127. 

codicil  is  constmed  in  connection  with  wHl,  197« 

codidl  need  not  be  annexed  to  will,  128. 

codicil,  office  of,  126. 

codidl  republishes  the  wiU,  128. 

signing  testator's  name  at  his  directian,  181. 
Wttniss,  accomplice  or  co-defendant,  103. 

partly  answering  as  to  criminating  facts,  mnal  pwiosad,  IMk 
Wbsok,  liability  for  damages  done  by,  608. 

property  in,  512. 

right  of  owner  to  reclaim,  608. 

«lTor's  lien  on,  611. 
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ABANDONMBNT. 
8m  QuAaruM  Meruit;  WatkroouboIi  !» I. 

ABATEMENT. 
8m  ChMenuvoT}  Hiohwats,  22;  Plbadiko  ahb  PftAonoi,  %  lOi . 

AOCBPTANCE. 

0M  FiORte,  2<  Nbookiabli  Insxruionts,  ^11»  ia»  14|  Siv-oiv,  S)  8ri»> 

mm  ov  Vk4inM»  6;  Tbubxb  avb  Tkitstkbs,  7;  YnrDOB  Aim  Ywnaa^  JL 

ACCESSION. 

BoiLDDro  Bail  Fincb  upon  Land  of  Anothsb,  Ymn  Piu>nBrr  dt  Baiu 
in  tli«  owumt  of  the  Umd.     Wenta  t.  /^ncAer,  418. 

8m  Landlobd  and  Tknant,  6-7. 

ACCOMMODATION  ACCEFTOB. 

8m  NiQOTIABLB  iNBTBUllXim,  II9  14. 

ACCOUNT. 

1«  ftWTfiim  o&  SfATBD  A000UNT8  ABB  DsBMXD  CoNOLUsiYX  LelwMii  the  pa^ 
tiMy  anleM  some  fraud,  miBtake,  omission,  or  inaooonu^  Is  shown;  and 
thsgr  will  not  generally  be  opened,  bat  at  nuwt  only  liberty  granted  to 
■oroharge  and  falsify,  nnless  in  oases  of  apparent  fraad.  Brwon  r,  Vanh 
dyie,2S0. 

1  AooouNT,  TO  Bi  Mads  8tatbd  Aooount,  need  not  bo  signed  by  the  par- 
tiM;  it  la  treated  as  being  a  stated  aooount  by  aoqaiescenoe,  under  ordi- 
nary oironmstanees,  between  merchants  at  home,  when  presented  and  no 
objection  made  thereto  after  the  lapse  of  several  posts.    Id, 

Sk  Bill  for  Gbnsral  Aooount  mubt  bb  Ambndbd  when  the  defendant  sets 
forth  a  stated  acoount.    Id. 

6m  Corporations,  2, 3;  Husband  and  Wifb,  1;  Pabtnbbship,  4;  Uburt,  2. 

ACCOUNT  RENDER 
8m  Partnership,  4. 

ACKNOWLEDGMENTS. 

L  CnnpioATB  op  Aoknowledombnt  op  Mortoaob  by  Fun  Coma  la  not 

eonelusivet  but  parol  oTidenoe  may  be  admitted  to  show  that  the  na- 
ns 


816  Index. 

knowledi^ment  wm  not  made  by  her  of  her  own  free  wOl  and  mooard^  bat 
WM  extorted  from  her  bj  frand  and  imposition.  And  if  the  mortgagee 
Iiad  iuiowledge  of  facts  that  ought  to  have  put  him  on  inqnizy  as  to  the 
manner  in  whieh  the  acknowledgment  was  obtained,  he  mnst  abide  the 
OQnseqnences.     LcutUn  ▼.  Blifthe,  527. 

2.   ClBTIFIGATB  OV  AOKKOWLEDOIIXNT  OF  MaBRISD  WoMAK  IB  CONCLimTBOf 

the  facts  therein  stated,  unless  fraud  or  imposition  is  alleged.  To  impeach 
the  truth  of  the  certificate,  it  will  not  suffice  to  allege  that  there  was  no 
priTy  examination,  and  that  she  did  not  acfaiowledge  the  execution  of 
the  instrument  to  be  her  act  and  deed,  but  there  must  be  some  fMts 
alleged  showing  fraud.  Hartley  r,  Frosh,  772. 
See  RffioFPKLk  7s  Paxtkxbship,  8;  Statutk  of  LiMiKAnom»  iOb  ii|  Svb» 

TTSEOF,  3. 

ACQUITTAL. 
See  CBQcnrAL  Law,  2,  3,  8. 

ACTIONS. 

Bight  of  Aotioh  Okoi  Ywbvmd  gak  u  Dkfkatbd  Ovlt  wr  Bifjowi  or 

satisfaction.    J^cKmgJU  v.  Dunlop,  370. 
See  AooomxT}  Arbixbation  and  Awasd;   AasianMBNT  of  GoHTEAort; 

Assumpsit;  Conteaots;  Cobfobations;  Detinuk;  Ejbotmbht;  Exioa- 

TOBS  AND  Admikistratobs,  8;  FoBCiBLS  Entbt  and  Uvlawtul  Db- 

ftAonoi;  HiOKWATB,  10;  Insanity,  3;  Landlord  and  Tbkant,  6,  9; 

Kandamus,  1;   Nxootiablb  Inbtbumbntb,  12,  16;   Pabtnebshif,  4; 

Salbb;  Seduction;  Statutb  of  Limitations;  Subscbiftion;  Tbbbpass; 

Tboyxri  Trusts  and  Trustsks,  5;  Watkbooubsbs,  6. 

ADMINISTBATORS. 
See  Bzboutobs  and  Administrators,  1. 

abministratob  de  bonis  NON. 

iSee  SxBOUTOBS  and  Administrators,  8^  9. 

ADMISSIONS. 
See  Bbxoffbl,  1;  Statutb  of  Limitatipns,  10^  IL 

ADULTEBY. 
See  Criminal  Law,  31. 

ABVEBSE  POSSESSION. 

L  Objbotion  teat  Equitt  of  Flaintiffs  is  Barbxd  S7  Lono  Advbhb 
PoflSBSSiON  may  be  taken  by  demurrer.    WiUkana  t.  BarrtU^  442, 

i.  Adybrsb  Possbssion  Commenced  and  Continuxd  under  Mbrakb  as  to 
the  rights  of  the  parties  can  not  be  pleaded  as  avoidance  of  its  l^gal 
effect.    Id, 

I»  ICazim  Construed.— Xe^e*  vigiUmtibus,  non  donnienHbui/aeim  mmi.  Id, 
Sea  Prbsobiftion;  Statute  of  LemitatioiiSi  2» 

AFFIDAVIT. 
See  Pleadino  and  Practioe,  17. 
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AFEIRMANCB. 
.    8m  ConTRAon,  4. 

AGENCY. 

L  If  AoBior  is  Kyowv»  axd  It  is  Spboiai.,  it  Is  the  daty  of  tha  pwty  who 
dealB  with  the  agent  to  inqairo  into  the  natore  and  extent  of  the  aathor- 
itj  oonfeired  bj  the  principal,  and  to  deal  with  the  agent  aooordingly; 
and  the  same  role  preyaile  where  the  person  dealing  with  the  agent  doea 
not  know  the  extent  of  hia  agency,  bat  the  cironmatanoea  of  the  oaee  are 
anoh  aa  to  pat  him  npon  inqniry.     TawU  v.  LetwUt^  10ft. 

2.  AUTHOBITT  OF  GXNXRAL  AOBNT    GAX   NOT  BB  LZMITID  TO    PBIYATX  IH- 

8TBUOTION8  unless  known  to  the  pennn  dealing  with  him.    Id, 
Sb  Acn  OF  SrwoAL  Aosiit  Ezoikddio  kd  Authobitt  will  a«t  bind  hIa 

principal  aa  a  general  rale.  Id, 
4.  Pbitatb  iNBTBUCTioire  OivBH  TO  Sfbgial  Aobvt  abb  iroT  Bnmmo  upon 
partiea  dealing  with  the  agent;  and  if  the  inatmoUona  are  of  anch  a  na- 
tore that  they  wonld  not  be  oommonioated  if  an  inquiry  was  made,  it  la 
not  necessary  that  it  should  be  made,  for  it  would  not  be  answered  if 
made.    Id. 

ft.  AOBNT  AUTHOBIZBD  TO  SbLL  PbOFXBTT  CAB  NOT    8bLL  It  AT  AVOTIOK, 

where  he  ia  dothed  with  the  usoal  powers  to  sell;  and  a  purohaaer 
at  such  a  sale,  with  notice  of  the  a^ent^  powers,  or  where  the  drcnm- 
stancee  were  such  aa  to  put  him  upon  inquiry,  who  fails  to  make  inquirlea, 
takes  no  title.    Id, 

6w  AOBRT  AUTHOBIZXD  BT  PaBOL    MAT  BXBODTB  CONTBAiV    FOB    SaLB    OF 

Land;  and  if  he  adds  a  seal,  it  will  not  vitiate  it.    WorraUy.  Muim,230, 

7.  Instbumbnt  Sionbd  bt  Agbbt  "fob"  Pbinoifal  ia  binding,  and  it  la 
immaterial  whether  the  agent'a  or  pxinoipal'a  name  la  aigned  first.    Id, 

8b  BxBcunoK  OF  Sbalbd  Inbtbumxnt  bt  Aobnt  HAToro  Pabol  Authob- 
itt Only  doee  not  bind  the  principal  if  the  instrument  requirsa  a  seal, 
but  if  no  seal  is  necessary,  the  instrument  is  valid  as  the  simple  contract 
of  the  principal.    Id, 

0.  Aobnt  ob  Sxbvant  is  Adiottbd  to  Pbotb  hib  Authobitt  and  the  due 
execution  of  it,  on  the  ground  of  necessity,  where  the  claim  of  the  prin- 
cipal or  maater  is  founded  on  the  act  of  the  witness  done  according  to  his 
duty  and  his  undertsking.    JfosM  v.  B,  ^  M,  R,  2?.,  222. 

IOl  Pubuo  Aobnts  abb  not  Pbbsonallt  Liablb  on  Contbacts  made  hj 
them  for  the  public,  unless  an  intent  to  bind  themselves  is  dearly  appar- 
ent.   MUUt  v.  Ford^  687. 

See  ComiON  Carkikwi,  0, 11;  Contbaoib,  6;  Gbhunal  Law,  17;  Faoiobs; 
JuDOMBNTB,  15,  16;  Mabtxb  and  Sbbyant,  2;  Kbgotiablb  Inbtbu- 

MBNTB,  6;  PaBTNBBBHIP,  6;  PlBADINO  and  PBAOnOB,  1;  RAn.BOAI>B,  8, 

4,  8;  SalHv  2,  8;  Tbusxb  and  Tbubtxbb,  1;  WiranflflBB,  2, 8. 

ALLUVION, 
fiee  Waxbbooubbh. 

AMENDMENTGL 

Am  Aoooubt,  8;  Jvbvabd  Jubobs,  8;  PxaAVOO  aba  Fluonai^  1M4 
Bk.  Dae.  Tea.  LT 
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ASCnSRT  UOHTSL 
See  EAsnocNTS,  2. 

AKIMALa 

Pmnmia  BRAJn>  o«  Ahimal,  Adoitzonal  to  Ohs  Albbadt  om^  Ii  an  alt8» 
•Hon  of  the  fanyid  first  pot  on,  althoogh  the  latter  hand  may  not  inte» 
fere  with  or  change  the  figure  of  the  first  one.    Lkmeif  y.  SktUt  7M. 
Beo  QmB,  4;  Railboajm,  2,  5-0;  Saucs,  1,  8,  9;  TuBPi 


APPEALS  AND  APPELLATE  OOUBTS. 
See  OoMBi  Ihvavot,  2;  JuDOMnm,  22;  Plbabhio  ahd  PBAiomm, 

APPEARANCE. 
8ia  JuDOHiinai  16^  17;  Plbadino  and  P&AonoB,  1;  WvanamM,  L 

APPORTIONMENT. 
See  Taxation,  8-5. 

APPRAISAL. 
See  EzBCDTZONS,  19. 

APPURTENANCES. 
Seo  Dddb,  lOl  II;  Ea8smxhts,  1,  8;  ExEOUTioWy  21. 

ARBITRATION  AND  AWARD. 

1.  AOBSXHSMT  TO  AbBITKATX  DeMAND  18  No  Ba&  TO  ACIION  UPON  Jx,  Ho^ 

gwri  ▼.  M9Tffan,  860. 
2.  Whxbb  Abbitratobs  Nxglkct  to  Makb  Valid  Awabd  within  the  tins 
prescribed,  without  the  fault  of  the  parties,  suit  may  be  bioaght  on  tha 
original  oaose  of  action.    Id, 

ARREST. 
See  Cbiminal  Law,  20-28,  25,  28;  Judombntb,  2. 

ASSESSMENT. 
See  UioHWATB,  11-18. 

ASSIGNMENT  FOR  BENEFIT  OF  CRSDITOR& 

L  Dbbtob  mat  Sell,  Assign,  ob  Transfbe  his  effects  to  a  single  creditor 

or  a  number  of  his  creditors,  and  such  transfer,  if  made  in  good  Mtht  will 

not  be  disturbed.    MUXmm  v.  BtosA,  91. 
2.  VoLUNTABT  AssioNMXNT  IN  One  State  of  debt,  the  actual  siliis  of  which 

was  in  another  state,  vests  it  in  the  assignee  against  creditors  in  tha  lattar 

state.    Speed  r,  JUa^,  540. 

See  CoNTUOT  or  Laws. 

ASSIGNMENT  OF  CONTRACTS. 

AamoKBB  CAN  not  Maintain  Action  which  his  assignor  ooold  aol 

tain.    J7i0  Y.  ifePAersofi,  142. 
See  EsTOFPBLy  4;  Insubange— Fibe,  8;  Landlobd  and  Tbvaxt^  8^  9f 

1;  SUBETTBHIP,  6-i);  W1TNB8BB,  I. 
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ASSUMPSIT. 

!•  Iv  AonoN  ov  Absomwit  Dxtendant  mat  Onm  or  BviDnrci^  under  the 
general  ime,  the  record  of  a  former  recovery.  JteynokU  t.  Stantbury, 
409. 

SL  Pleading  non  AasuiimT  ut  Action  Founded  on  Simple  Contraot  pate 
the  plaintiff  npcrn  proving  his  whole  case,  and  entitleB  the  defendanti 
without  prior  epecial  notice,  to  give  evidence  of  anything  which  showi, 
ex  tBquo  tt  bonOf  that  the  plaintiff  ought  not  to  recover.  IkUeener  v. 
SmUK  611. 

%,  Bbbacb  oy  Wabhantt  mat  be  Set  up  undbb  General  Issue  in  tuBmnp- 
tU  when  it  ie  parcel  of  the  plaintiff's  ground  of  action  and  toaches  its 
consideration.    Id, 

See  Paxxnxbship,  4;  Sales,  14;  Vsndob  and  Vendee,  8-10. 

ATTACHMENTS. 

1.  Gbowino  Obam  u  not  Subject  to  Attachment.  NarrU  v.  WaiBon^ 
160. 

8.  Nbootiable  Papeb  is  not  Subject  to  Garnishment  before  matnritj. 
Hvbbard  v.  WUlianu,  66. 

lb  Judgment  Debtor  can  not  be  Held  as  Garnishee  of  Judgment  Cred- 
itor; and  this  principle  applies  with  peculiar  force  to  judgments  recov. 
ered  in  another  state.     Shinn  v.  Zimjnerman,  260. 

4.  Garnishee  mat  Object  that  Debt  is  not  Subject  to  Attachment  in 
lus  hands,  after  pleading  that  he  is  not  indebted  to  the  defendant  in  at- 
tachment, where  the  service  of  attachment  and  judgment  founded 
thereon  are  void.    Id, 

ft.  Partt  Domiciled  within  State  is  Non-resident  under  Attachment 
Law,  it  seems,  where,  without  changing  his  domicile,  he  goes  to  another 
state  on  business  and  remains  three  years.     Ifaggart  v.  Morgan^  350. 

0.  Bond  Given  to  Release  Propertt  prom  Attachment  Estops  Obugobs, 
when  sued  upon  it,  from  denying  that  the  attachment  was  issued  upon 
lawful  grounds.     Id, 

7.  Goods  Retained,  bt  Agreement  of  Parties,  in  Possession  or  Ven- 
dor, who,  previous  to  the  sale,  has  obtained  policies  of  insurance 
thereon,  which  he  held  as  collateral  security  for  the  balance  of  the  pur- 
chase money  dae,  may  be  treated,  in  favor  of  the  creditors  of  the  vendor, 
as  the  absolute  property  of  the  vendor,  who,  as  against  the  insurance 
companies,  is  the  owner  to  the  extent  of  the  unpaid  purchase  money, 
and  whose  interest  to  this  extent  in  the  insurance,  the  goods  having 
been  destroyed  by  fire,  is  subject  to  attachment  by  the  creditors.  IfoT' 
eroM  V.  Inturance  Companies,  571. 

See  Corporations,  7;  Surettship,  8;  Witnesses,  5. 

ATTESTATION. 
See  Wills,  1. 

ATTORNMENT. 
See  Landlord  and  Tenant,  0. 


^SO  Ltdek. 

AUCTKXNB. 

L  BMF&OTmBV  or  Bt-siddkk  at  Saia  oh  Atfanom  m  Feauis  ad  it  wiB 
VMflive  no  ocimitBitano  fiicm  any  legal  tribimal;  theveforsi  wfaoFt  a  b<mn 
/de  imrchaser  and  a  puffer  both  bid  the  same  higheet  sum,  and  tbe  prop- 
erty waa  Btrock  off  to  the  homa  fidt  parehaser,  an  xnatniotian  that  lia 
woold  not  aoqnire  title  nnleeB  he  was  in  fact  the  highest  bidder  !■  en  > 
aeooa.     Toieb  ▼.  X^fooitt,  195. 

1.  EKFumiKin*  ov  Puvm  at  Avctiok  Vitiatis  Salb  whether  the  bayer 
gete  the  worth  of  hia  money  or  not.    8iahk»  t.  Shorty  492. 

IL  Vnnm  Isduosd  to  But  bt  Emplotkbit  of  Putixb  shoitld  Bmnor  or 
offer  to  Tetan  the  property  as  soon  as  he  diaooven  the  fraod;  bat  if  he 
does  not  disoover  it  until  too  late  to  do  so,  his  defense  will  be  perf  oot 
without  any  ofiGBr  to  retain.    /<2. 

4.  AoKKBHXNTS  NOT  TO  BiD  AT  PuBLio  AuonoN  ABB  VonH  in  general,  aa 
sgMnst  pnblio  policy,  and  tending  to  fraud;  but  this  rale  extends  only  to 
oombinations  having  for  their  object  to  stifle  fair  competition,  with  the 
design  of  parchasing  at  a  price  less  than  the  fair  value  of  the  prDperty. 
Jamn  v.  Ftdcrod,  743. 

A»  AiBBiKiiiWT  TO  Uhttb  IF  Bn>  AT  AucTioif  Salb  for  the  Joint  beaeAt  of 
the  parties  thereto  is  not  void,  if  not  dishonest  in  its  motive  or  injnrkiaf 
in  its  ooBseqaenoe.    Id. 

See  AoBVor,  5;  Contbactb,  2. 

AWABDa 

flooJbKBITBATION  AND  AWABD. 

BAGOAGB. 
See  Common  Qabbiebs,  7-0. 

BAILMENTS. 
See  Gabb;  Factoss;  Tbovbb,  L 

BANK  BILLS. 
See  Cbiminal  Law,  10,  18-10. 

BANKRUPTCY  AND  INSOLVENCY. 

!•  GKBTiflUATB  or  DiBCHABOB  IN  BaNKBUFTOT  CAN  NOT  BB  ImPBAGHKD  bf 

pleading  facts  which  show  that  the  coart  by  which  the  certificate  was 
granted  had  no  jorisdiction  over  the  application  for  the  discharge.    Meed 
r.Vatughanf  133. 
t.  CiBTinGATB  07  DisoHABOfl  IN  Bankbuptct  d  CoNOLUfliVBy  onlea  im- 
peached for  fnnd.    Id. 

See  EviDBNCB,  4. 

BANKS  AND  BANKING. 
Bee  GoBroBAixoHBi  1,  10;  Cbiminal  Law,  10,  13-15;  BvxD■Ha^  7;  Fio- 

TOBS,  2. 

BASTARDY. 
See  CRIMINAL  Law,  & 
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BETS. 
See  Qamcw. 

BIDS. 
AvofiDHB;  BzBOimom^  14»  UL 

BILLS  ANDNOTB& 
See  NsooTiABUi  InsrsuKira. 

BnXS  OF  EXGSFnON& 
See  EyiDBNGB,  5. 

BILLS  OF  EXCHANOS. 
lee  Nmovusu  Is&axmxsn,  8-14;  Pueadino  ahb  VBAonoa,  6^  6|  Bm* 

HlKTUa 
See  JSvTDEsrcE,  IL 

BONA  FIDE  PUBCHASEBS. 

1.  BovA  Fira  Ppbohahkb  tob  Valux  takes  an  estate  snbjeot  to  do  other 

liens  than  saoh  as  attached  to  it  at  the  time  of  purchase.  FoOeU  t.  Bmie, 
472. 

2.  Ik  Obdsb  to  Conbtitutb  Such  Valuable  Considxbatioh  as  will  Pbo- 

TWOT  a  honajide  purchaserj  it  most  appear  that  credit  was  given  on  the 
faith  of  the  negotiable  paper  transferred  to  him.    Oddl  ▼.  Cfra^t  147. 
See  Auonojrs,  1;  Common  Cabiokbs,  17;  ExsounoNS,  10;  Kigoziabui  Ih- 

STBVMKinn,  8, 7;  Yxndob  and  Ymn>XR,  4-41. 

BOND. 

lee  AiKAtfHMaii«i»  6;  Equitt,  3;  BviDKircx,  18;  ExBOcmoini  S-^  94,  2ftf 

Oamino;  Mabbud  WoMBf,  8^ 

BOOKS  OF  ENTRY. 
See  EviDBirGB,  7. 

BBANDa 
See  AsiMALs;  Qun,  4. 

BRIDGES. 
See  Hi«HWATa»  10. 

BURDEN  OF  PROOF. 
Cabbixbs,  15;  COBVOBASI0a%  Urn 

BT-BIDDEBS. 
See  AuonoMa. 

GANALa 
See  CoircBA0i%8. 
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GARBIEBS. 
8m  Common  Cabbikbs. 

CASE. 
IhHHBiRiOK  or  CooiTT  IN  Cabm  18  iHsumoiBMT  wheTOthaaotloB  bagyMl 
a  balke  for  not  taking  cure  of,  keeping  safely,  and  dali^efing  the  0ood^ 
and  the  oonnt  wte  forth  merely  that  tiiey  were  '^diven  gooda.  to  wit^  a 
kit  of  gooda  being  in  a  store  at  Alton."    Edgeriy  y.  Bmenom^  207. 

See  Eassments,  4,  7;  Sales,  12. 

CATTLE. 
See  Oms,  4;  Railroads,  5-8;  TuBPAai. 

CAVEAT  EMPTOR. 
See  Sales,  4. 

CERTIFICATES. 
Acoexowledomkntb;  Bahkbuttot  ahb  XnoLTiMnr* 

CHARACTER. 
See  Seduction,  1. 

CHARTER. 
CoBPOxAnoNB,  i2, 14, 15;  FncnnuHi,  I. 

CHILDREN. 
Byxdengk,  11,  12;  Parent  and  Chiia. 

CHOSES  IN  ACnON. 
See  Wills,  5,  8. 

CODICILS. 
See  Wills,  14>18. 

COMMISSIONERS. 
See  Highways,  11,  19-22. 

COMMON  CARRIERS. 

L  *to  Bbino  Psbbon  within  Desoriftion  of  Common  Cabbieb,  lie  most 
•zerdse  it  aa  a  public  employment;  he  must  undertake  to  oarry  goods 
for  penona  generally;  aud  he  must  hold  himself  oat  aa  ready  to  engnge 
In  the  transportation  of  goods  for  hire  as  a  business,  not  as  a  casual  oo- 
onpation.    Saimma  v.  SUwart^  445. 

%  Common  Cabbtbb.— A  Farmer  Who  Hauls  Produce  from  K.  to  C.»  and 
occasionally  hauls  return  loads  of  freight  to  the  merohsats  at  K.,  and 
often  asks  the  merchants  at  N.  for  return  loada,  la  not  liable  aa  a  com* 
mon  carrier  for  the  loss  of  a  box  of  goods  stolen  from  him  on  the  road 
Id. 

S.  Common  CytBiEB  mat  Limit  his  Common-law  Liabilitt  bt  Ginebai 
Notice,  provided  the  terms  of  the  notice  are  dear  and  ezplicit»  and  tht 
parson  with  whom  he  deals  is  fully  informed  of  such  terms  and  of 
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effsot.  Thb  principle  has  been  reluctantly  recognised^  and  moat  be  con- 
fined to  casea  of  special  contract,  express  or  at  least  implied.  Oamdtn  A 
Ambof  R.  22.  Co.  t.  Baida^f,  481. 

4  Nonoi  ON  PAasxNOKB  Tiguet  Pbivted  nr  Enoubh  Lakouaoi  and  deliy- 
ered  to  a  person  wholly  ignonmt  of  that  language  will  not  have  the-effect 
to  limit  the  liability  of  the  carrier,  unless  it  is  proted  that  the  contents 
of  the  notice  and  its  effect  were  fully  and  clearly  explained  to  the  paa> 
senger.    Id* 

•i  Common  Cabbixb  oan  not,  Btbn  bt  Bxpbbss  Stipulation,  Ebuxti 
HiMBXLP  from  the  duty  of  bestowing  upon  the  goods  intrusted  to  him  at 
least  the  ordinary  care  of  a  bailee  for  hire.    Id, 

H  Common  Carrier  is  Liabub  ior  Loea  Abisino  vbom  Niouobncb  ob 
Fraud  ov  Himself  or  his  agents,  even  though  notice  has  been  brought 
home  to  the  shipper.     Id, 

7*  Ik  Case  ov  Loss  ov  Baooaox  Intbubted  to  Cabbieb  Legal  iNfEBENOs 
18  that  it  was  lost  through  his  negligence  or  fraud,  in  the  absence  of  proof 
as  to  how  it  was  lost.    Id, 

H  Shippeb  of  Tbunk  Containino  Specie  is  not  Bound  to  Dibolosb  the 
nature  or  value  of  its  contents  unless  he  is  inquired  of  by  the  caniar, 
notwithstanding  the  carrier  advertises  that  passengers  are  "  prohibited 
from  taking  anything  as  baggage  but  their  wearing  apparel,  which  will 
be  at  the  risk  of  the  owner.**    Id, 

%  Whether  Speoib  in  Trunk  of  Passenger  is  Viewed  as  Baggage  or 
Freight,  a  common  carrier  to  wbom  it  is  intrusted  is  liable  for  its  loss, 
if  he  fails  to  prove  the  nature  and  manner  of  the  loss,  or  fails  to  bring 
home  to  the  knowledge  of  the  passenger  the  limitations  sad  restrictioDS 
contained  in  his  notice.    Id, 

lOi  If  Qoods  ABE  Deposited  in  Warehouse  by  Carrier  to  wait  for  tlm 
usual  trains,  the  carrier  keeps  them  for  his  own  convenience  in  his  ca- 
pacity as  carrier,  and  is  liable  for  their  loss  as  such,  and  the  goods  ar^ 
not  in  any  proper  sense  stored  for  the  owners.  Mo9e»  v.  B,  A  M,  R,  R,r 
222. 

11.  DiBBonoNS  CUven  bt  Agent  Dkltvebing  Goods  to  Cabbieb  contrary  to 
express  instructions  given  by  the  plaintiff  to  the  carrier  are  not  admis- 
sible in  an  action  against  the  carrier  to  excuse  the  loss  of  the  goods.    Id, 

12.  Liabxlitt  of  Common  Carriers  at  Common  Law  extends  to  all  losses 
except  those  caused  by  the  act  of  Ctod  or  by  the  public  enemy.    Id, 

It,  Cabbieb  can  not  by  Fublio  NonoE  Diboharoe  Himself  from  Legai 
Responsibilitt  of  his  employment,  although  tne  notice  is  brought  homt 
to  the  shipper;  consequently,  in  an  action  agaiust  a  railroad  company  for 
the  loss  of  goods  left  at  the  company's  depot  and  destroyed  by  fire  before 
forwarded,  the  defendants  can  not  excuse  their  liability  by  a  general  no 
tioe  that  all  goods  in  the  company's  warehouse  were  ai  the  owner's  risk, 
and  that  no  responsibility  would  be  admitted  for  any  loss  except  such  as 
arose  from  fire  from  the  locomotives  or  from  the  negligence  of  the  agents 
of  the  company.    Id, 

H.  Common  Cabrier  Insures  against  All  but  Tempest  and  Public 
Enemy,  in  the  absence  of  any  qualification  of  his  liability.  Leomard  v. 
Hendficksonf  587. 

Uu  Bubden  is  on  Common  Cabbieb  to  Pbovb  that  loss  rssolted  from  aol 
of  God  or  public  enemy.    Id» 


8S4  iHDii: 

18.  Ownas  or  BatAaaoat  ]fiHFU>TSD  nr  Townra  BoAatB  ajkd  Bim  an  nol 
flmmDOii  otoion  oC  what  Is  towed,  bnt  are  wponiiKte  only  for  cediiiaiy 
■kill,  cere,  and  diligenoe.    Id, 

17*  If  OoacMOir  CAMtntE  8eum  Qooss  Iotbubxbd  to  Hik  te  oonTeyaaoe^ 
wiihoat  other  antboxi^  than  that  whidi  he  haa  aa  caniar,  ha  oan  pan 
BO  titlab  tboDgh  ha  aella  the  gooda  lor  a  fair  prioa  and  to  ona  viio  pur- 
chaaaa  in  food  faith.    BaiUy  r.  Shcua^  2iil. 

See  BAiLBOAsa;  Wmmsn,  4,  t, 

OOMFBOMiaB. 
fiea  Rnsmsm,  U^  1& 

OONOBALliSNT. 
8aa  ImrsAVGB— FiBB,  5,  6»  11-13;  Saui^  Ml 

OOKODSBBNT  JUBISDIGIION. 

8ee  Bquitt,  1;  Judombhtb,  %  S. 

CONDITIONS. 
8aa  Dbbm^  8i  4;  HiaawATs,  15;  iNsuBAiroB— Fn^  17|  MoanuflH^  A» 

CONFESSION  OF  JUDGMENTS. 
8aa  JuDaMBHTS,  11, 12,  16;  Marhtbd  Wombv,  %  I. 

OONFIKMATION. 
8ee  HiOHWATB,  10. 

CONFUCT  OF  LAWa 

L  l^ABHnn  ov  Bbal  PBOPBBaT  n  QoivBBMBb  wr  Lb  Locb  Bm  Sra 
Bpm  ▼.  Jfarofaqr,  610. 

t.  OONTBTABOB  OV  liAXD  IB  BbOULATBD  BT  LaW  OF  SITD8.     />OliaidMl  ▼• 

PhiBiipg,  614. 

I»  iHTOLUlfTABT  TbAHSFEB  OF  MOTABLB  PBOFBBIT   AWffA^'*  BF  PlOCBM  AS 

HoxB  doee  not  diyeat  the  title  in  prejndioe  of  enditon  demlailed  at  tfaa 
place  of  aetnal  HtUB,    Speed  ▼.  McDjf,  640. 
4.  VoLVKTABT  Tbabbfeb  OF  MoTABLB  Fbofbbtt  bf  Aok  OF  OwHBB  diviala 
title  in  it  whererer  it  may  be.    Id, 

6.  I^OAi.  Situs  of  FsBSONAiiir  Follows  Domioilb  of  Owbxb.    /dL 

6w  Law  of  Actual  Situs  or  Pbbsokaltt  Fbotbctis  Glaixb  of  GBKBROia 
domiciled  there  only  againat  tranafer  by  operation  of  law.    /dL 

7.  Law  of  Govtbaot  is  Law  at  Placb  of  its  Obioin  in  the  abaanoa  d  evi- 

dence that  it  waa  intended  to  be  performed  elsewhere.    Id, 

8.  Lbx  Looi  Cobtbaiotub  DarBBMorBs  Vauditt  of  OoBTBAav.    JdL 

9.  Lbx  Fobi  Oqbibols  Rimbdt  upon  Cobtbaot.    Id, 

See  AsBiOHiiBim  fob  Bbbbfit  of  Grbditobs,  2;  OoBTBAOsii  7|  NaoonA* 
a&B  iBnBUMBBTB,  6;  Pabbbt  axd  Ghild;  Usinnr,  L 

CONFUSION  OF  GOODS. 
See  Lakdlobd  ahd  TfeBANT.  ?• 
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00K8IDERATI0N. 
BwA  FzDB  PuBOsmBfl,  2;  CoimuoxB,  1,  2;  DuM,  IS;  KaoonABLi 
lOTi'KmiJUiig,  0;  FuBADivo  AND  PBAonoi»  9;  8a£B»  11»  1&,  16;  8■!^ 
osr,  1;  YniBOB  ahd  VnayiB,  4^ 

CX)NSIOK0B  AND  0019SIONX& 
8m  Faoxobb;  Ssr-oiVy  2. 

CONSTABLES. 
See  Cbocuial  Law,  231 

CONSTITUTIONAL  LAW. 

L  Bbudt  lOB  Uajun  ob  Uirwisi  Lsoxslation  is  not  to  be  administered 
by  the  oomti^  bnt  remame  in  the  handsof  the  people.    Pmiple  y.  Jfofor* 


H  OojiirriTUTioir  OuAXAurm  Bbksdt  bt  Dub  Coubsb  or  Law  in  the  oonrti 
of  the  oommonwealth,  for  any  injury  done  to  an  individnal  in  hia  landa 
or  gooda.    Enme'9  Appeal,  490. 

8.  LiwiHT.ATPBB  OAK  NOT  Makb  Law  lOB  PABnoiTiAB  Casi»  between  two 
eontraoting  partieB,  oontrary  to  existing  law,  and  order  the  ooort  to  en* 
loroeit.    Id. 

4.  Lkhslatubb  Don  not  Pobsbss  Jitdioial  Powbb.    Id. 

ft.  Whbbb  TnTATOB  DiRXOTB  HiB  ExBOUTOBS  TO  Bbnt  hu  Labdb  and  apply 
the  rente  to  the  rapport  of  one  of  hia  sons  during  hie  life,  and  farther 
directe  that  none  of  eaid  lande  shall  be  sold  daring  the  life  of  said 
eon,  bnt  that  after  his  death  the  landa  shall  be  sold  and  the  proceeds  be 
eqnally  divided  among  the  other  children  of  the  testator,  the  legislature 
haye  no  power  to  anthorize  the  orphans'  coort  to  appoint  a  trustee  to 
sell  the  lands  during  the  life-time  of  said  son  and  apply  the  interest  of 
the  proceeds  to  his  support  daring  his  Ufa,  where  all  the  other  parties  in 
interest  are  of  full  age,  under  no  disabilities,  and  object  to  such  sale. 
An  act  which  undertakes  to  confer  such  authority  is  unconstitutional.  /dL 
See  DowBB,  2;  Hiohwats,  11;  HomsTBADs,  1,  6;  Taxation. 

CONSTBUOTION. 

•w  AsffBBn  PoBOHiONy  8;  Equity,  7,  8;  Maxtmh,  2;  MoBTOAoaii  Pabr* 

noB|  SzATDTB  ov  Fbaudb,  9;  Wnxs,  6-8,  11,  18,  14,  28^  21 

CONTINUANCE. 
See  FuBADiNG  and  Pbaotigii^  15-17. 

CONTRACTS. 

L  Mutual  Pbomzbb  Amounts  to  Suffigibnt  Considbbatiob  to  SufvoBf 
CoNTBACT,  provided  the  mutual  promisea  be  oonourrent  in  point  of  time, 
•/dines  y.  Ikderod,  743. 

1.  CoNBiDSBATiON  IS  Suthoibnt  TO  SuppoBT  CoNiBAOT  where  two  parties 
agree  for  their  mutual  advantsge  to  jointly  purchase  a  lot,  one  to  have  a 
certain  portion  thereof  in  consideration  of  his  bidding  off  the  lot.    Id, 

It  CoNTBAOTB  WOSL  CoNSTBUCTiON  07  Railboads  AND  Canals  made  between 
parties  engaged  in  such  undertakings,  although  they  contain  provisions 
more  stringent,  arbitrary,  and  penal  than  those  that  uanally  charaocerias 
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fiontnusti  between  individuals,  will  be  enstained  and  enforced,  wfaoFt 
tbere  is  no  evidence  of  any  fraad  or  imposition  in  their  procarBmentb 
iVranee  v.  Burke^  019. 

4.  Pabtt  to  Ck>NTSACT,  BT  Bbikoino  AcnoK  THXRSOK,  AffiBMS  It,  and 
will  not  be  allowed  to  impeach  the  stipulations  of  it»  to  which  he  as- 
sented, and  by  which  he  obtained  the  contract.    Id, 

ft.  Whbbx,  in  0>ntract  bbtwekn  Principal  Ck>NTBAOiOR  Ajn>  Suvoom- 
TRAcroB  for  the  construction  of  a  railroad,  it  is  stipulated  that  the  work 
shall  be  subject  to  the  supervision  and  coptrol  of  the  engineer  of  the 
railroad  company,  and  that  the  estimates  made  by  liim  as  to  the  quan- 
tity, character,  and  value  of  the  work  done  shall  be  condnaive  between 
the  parties,  the  engineer  thereby  becomes  the  agent  of  both  parties  to 
make  the  estimates,  and  the  estimates  made  by  him  will  be  final,  in  the 
absence  of  fraud,  or  of  sucli  groas  mistake  as  amounts  to  fraud.  The 
term  "  value  **  in  such  contract  is  to  be  distinguished  from  the  term  "price" 
aa  applied  to  the  quantity  of  any  of  the  different  classes  of  woA  ooon- 
tioned  therein,  and  the  engineer  in  making  the  estimate  may  deduct  from 
the  quantity  of  work  done  what  will  equaliae  the  part  taken  out  aa  to 
quality  and  value  with  the  whole  work.    Id, 

t.  Stipulation  op  Fobfkitubb  of  Twentt  per  Cknt.  op  Prick  to  be  paid 
for  work  in  a  contract  for  the  construction  of  a  section  of  a  railroad, 
under  the  adjudication  of  a  competent  engineer,  is  no  more  than  a  rea- 
sonable provision  for  securing  the  progress  of  the  work,  and  a  limited 
indemnity  to  the  person  with  whom  the  contract  is  made,  to  enable  him 
to  employ  others  to  complete  the  unfinished  work.  The  sum  so  stipu- 
lated is  not  a  mere  penalty,  but  the  measure  of  reparation  for  failure  to 
perform  the  contract.     Id, 

7.   PRSSUMPTION  18  THAT  CONTRACT  WAS  InTBNDBD  TO  BE  PeRPOBMED  at  the 

place  where  it  was  made.    Speed  v^  Mtm,  640. 
6.  Question  ab  to  Who  are  Parties  to  Written  Contract  is  fob  Jubt, 

if  it  does  not  appear  from  the  contract  itself.    Miller  v.  Jbrd,  687. 
ft.  Courts  should  Enpobcs  Contracts  and  conveyances  of  the  parties,  and 

not  make  or  alter  them.    LeiUMdoffer  v.  Delphy,  137. 
Bee  AoENCT;  Assignment  op  Contracts;  Assumpsit,  2,  3;  Auctions,  4,  5; 

Conflict  op  Laws;  Co-tenancy,  6;  Equitt,  S-6;  Bttdenge,  17»  18; 

HioHWATS,  21,  22;  Insanity;  Insurance — ^Fibb;  Insurance — ^BiABon; 

Judgments,  6;  Maxims,  1;-  Negotiable  Instbumbntb,  9,  10;  Pleadino 

AND  PBAcnoE,  8,  11-13;  Quantum  Mebuit;  Sales,  2,  8;  Set-off,  1; 

Statute  of  Fbauds;  Statute  op  Limitations;  Subsgbiption;  Vekbob 

AND  VbIDEB. 

CONTBIBUTORT  NEGLIOENCB. 
See  Neguoencb,  3-7,  10. 

CONYEBSION. 
See  Tbovbb;  Waterooubsss,  ft. 

CONVICTION. 
See  Criminal  Law,  4,  fl^  Ift. 

CORONERS. 
See  BzEouTioHS,  % 
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OOBPOBATIONB. 

1.  OoBvoBATioir  n  Bouitd  whsbs  Qvobvk  of  DnuoTOBb  of  Bans  Mm 
and  unite  in  any  determination,  whether  the  other  directora  are  or  are 
not  notified,  and  althoo^  the  meeting  was  not  a  general  meeting.  Bdg- 
eriy  ▼.  EmenoUj  207. 

8.  Suit  must  bb  ik  Nams  of  Cobpobation,  and  can  not  be  maintained  in 
an  individual  stockholder's  name,  when  brought  to  compel  corporate  offi- 
oers  or  agents  to  acooont,  or  for  misconduct,  except  where  justice  can  not 
otherwise  be  obtained,  and  where  the  directors,  officers,  and  managers, 
having  control  of  the  corporation  and  its  affidrs,  are  guilty  of  misconduct 
amounting  to  a  breach  of  trust.    Brown  ▼.  Vcmdyht^  250. 

8    IVDIVIDUAL  StOOKHOLDBB  OAN  NOT  MAINTAIN  BiLL  IN  HIS  OWN  NaMB 

for  an  accounting,  against  corporate  officers  or  directors  having  control 
of  the  corporation,  charging  misconduct  or  illegality,  when  the  charges 
are  denied  in  the  answer,  and  are  not  supported  by  proof.    Id, 

A.  Individual  Stookholdbb  can  not  Justdy  Obioinal  Bill  in  bis  Own 
Kamb  to  restrain  an  action  at  law  against  the  corporation,  on  the  ground 
that  a  bill  against  the  corporation  to  forecloee  a  mortgage,  intended  to 
secure  the  same  debt,  but  a  distinct  proceeding,  had  been  filed,  and  which 
he  had  been  permitted  to  answer.     Id, 

(k  AcnoN  Maintainablb  in  Individual  Names  of  Tbustees  or  their  snr* 
vivors  where  a  note  is  payable  to  the  "  trustees  or  their  successors"  of  an 
unincorporated  company,  the  word  "  trustees  **  being  a  designation  of  per> 
sons,  and  the  phrase  *' their  successors"  may  be  rejected  as  surplusagAi 
/>ooM  V.  Cfarr,  387. 

&  DbOLABATION  on  NoTB  PaTABLB  to  *<TbU8TBBS  OB  THBIB  SUOOBSSOBS"  ol 

an  unincorporated  company  is  not  bad  because  the  promise  is  alleged  to  be 
to  the  plainti£b  "as  trustees,"  it  appearing  that  such  allegation  was  re- 
pugnant to  the  contract  as  stated  and  the  other  distinct  averments,    /d. 

7.  Bnii  IN  Equity  Libs  to  Compel  Subsobibeb  to  Pat  Abbeabs  in  his 
SUBSOBIFTION  by  a  creditor  of  the  corporation,  whose  execution  on  a 
Judgment  against  the  corporation  has  been  returned  nvUa  6ofia,  although 
under  a  statute  of  this  state  there  is  an  ample  remedy  afforded  by  the 
process  of  garnishment.    Payne  v.  BuOard^  74. 

8l  Stock  Subsobibed  to  Bank  is  in  Natube  of  Tbust  Fund  for  the  pay- 
ment of  its  liabilities;  after  the  payment  of  the  stock  the  directory  alone 
is  looked  to  for  its  faithful  management,  but  before  its  payment  the 
stockholders  themselves  are  chargeable  with  the  trust  in  favor  of  the 
creditors  of  the  bank.    /d. 

9L  Stookholdebs  can  not  Oppose  Statutb  of  Limitations  to  the  claim  of 
the  creditors  to  have  the  stock  paid  up,  it  being  a  continuing,  subsist- 
ing trust  and  confidence  to  which  the  statute  of  limitations  has  no  appli- 
cation.   Id, 

10.  One  Becomes  Stookholdbb  in  Bank  bt  Subscbibino  for  a  certain  num- 
ber of  shares  of  the  capital  stock,  and  the  payment  of  a  percentage  on 
the  amount  so  subscribed.    Id, 

IL  Stookholdbb  mat  Reduce  Numbbb  of  Shabes  fob  Which  He  Sub- 
SCBIBED,  with  the  consent  of  the  stockholders  or  of  the  directory,  if,  in 
so  doing,  he  would  inflict  no  injury  upon  the  other  creditors  of  the 
bank;  but  he  can  not  be  permitted  to  do  so,  after  debts  have  been  in- 
euired  which  there  are  no  means  to  pay  other  than  the  capital  stock  sub- 
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■cribed;  and  where  the  atookholder  ht  eaed  by  a  oreditor  for  the 
of  ^ift  tafaeoription,  it  la  mcnmhent  on  him  te  aherer  tfaaA  tha 
wtm  made  when  it  might  lawfully  have  been  done.    Id, 

IS.  Giypro  Noaa  iob  Fntag  ImnkUMvn  of  Stock  SoMiampqaii  Bjmiuumd 
BT  Chabtkk  to  be  paid  in  money,  and  taking  a  raoeipt  for  it  aa  money, 
oonatitatey  it  aeema*  a  anfficient  payment  mMler  the  charter  to  Eender  tha 
aabecription  binding;  but  if  not»  the  anbecriber  watvea  the  izregnlaiify  by 
aabaeqnently  acting  in  the  oigaaication  of  the  oorpoTation,  and  ia  boond. 
QrtemfUU  A  CoL  B.  B.  Co,  v.  WoodMcMy  706. 

18.  OcnroBATiOK  can  kot  Takk  Botatx  nr  Jodit  TnrAHOT,  eitiier  jointly 
with  another  oorporation  or  with  a  natnral  perMm.     Tt^air  t.  Haum^  637. 

14.  G&ansTO  GoBVOBAXiov  OF  Biaar  to  Lay  Gab  Pim  in  PubuoSxbbbb^ 
by  oharter  repealable  at  will  by  the  legialatnre,  la  not  a  mere  lioanaep  bat 
when  ezerelaed  it  ia  aa  eaaement.    PrDtadenoe  Qom  Co.  ▼.  Thaher,  G21. 

Ilk  DxuBOATiON  OF  PowiBS  BT  MuKioiPAL  CoBFOBATioir.— Monidpal  cor- 
poration antiioriced  l^  charter  to  paas  ordinanoea  dizecting  atreeti  to  be 
UnproTed  *<  in  aaoh  manner  aa  they  may  preacribe,"  mnat  preaoribe  bj 
action  of  the  common  oonncil  the  manner  of  "*^^^"g  an  improTemcnt 
directed  l^  an  ordinance;  and  can  not  aothoriie  it  in  general  terma,  leav- 
ing the  manner  of  mahing  it  to  be  detennined  by  adminiatcative  offioera. 
Tkcmf&on  ▼.  Sckermerhonit  386. 

18.  MunioiPAL  CoRFOBATiOK  HAS  Two  KiNiM  OF  PowxBB;  ooe  governmental 
and  pablio,  as  to  which  it  ia  clothed  with  aovereigsfy,  and  the  other 
private,  aa  to  which  it  ia  merely  a  corporate  legal  indhridnaL  Lkfd  t. 
Mayor^  947. 

17.   MnHIOIFAL  GOBSOBATION  18  LlAXLB  FOB  IhJU&T  TO  Ism^UKJO*  TKBOOOH 

UN8KiiiLFUijrx8B  OB  Kbolegbiiob  of  perBooa  employed  by  the  city  aa- 
thoritiea  in  conetracting  or  repairing  atreet  improTemeote;  aa,  whare  one 
ia  injured  by  falling  into  an  ezcavation  in  the  atreet  n^i^igently  left  mi- 
gvarded  by  peraons  ao  employed.    Id, 

Bee  Ebiofpxl^  5;  FizTUBxa,  3;  Hiohwats,  4-8,  9,  10,  19,  28-98;  MASfiB 
ABD  Sbbvabt,  1;  NxooTiABLX  IiiBTBirMxinBi»  18;  NmnuBOB;  IUn.»iiawt; 
SfmaoBiFTioN;  TBxsPAsa. 

OOSTS. 

JVDOXBNT  THAT  DEFENDANT  BbOOVBB  HSB  CoBIB   IB  NOT  FkNAI.  jndgmeBti 

each  aa  can  be  broaght  nnder  the  reviaoiy  power  of  the  aapreme  conri 

8wU  ▼.  Burtcn^  782. 

See  BviDBNOB,  !& 

CO.TBNANCr. 

1.  Onb  of  Two  Joint  Tbnants  ob  Tenants  in  Oohxon  vat  Bbinq  T^uyvEB 

againat  a  atranger,  and  recover  the  value  of  hia  ahare,  where  the  non- 
joinder of  hia  co-tenant  ia  not  pleaded  in  abatement.  Agnew  v.  Johtutm^ 
B65. 

2.  One  Co-tenant  mat  Maintain  Tboveb  fob  his  Intebest  aoainbt  ma 

Fellow  who  misoaea  the  joint  property  by  appropriatlQg  it  to  naea  for 
which  it  waa  not  designed,  and  refuaea  to  apply  it  to  the  pnipoeea  for 
which  it  waa  held  by  both.    Id, 
8.  Onb  Co-tbnant  hat  Maintain  Tboveb  fob  ms  Intebbbt  AOAiNBt 
Stbanqbr  to  whom  his  co-tenant  haa  wrongfully  delivered  the  property 
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for  porpoMt  inoQOsirtsiit  with  the  use*  for  whioh  it  wtm  dangned,  and 
who  denies  the  plaintiff's  title  and  olaims  the  ezolnsiTe  possession  and 
owneivhip.     Id. 

4.  Tknaiit  nv  Common  can  Only  Lsaiub  his  Ihdiyidital  Shake  unless  he 

has  aathority  from  his  oo-tenants.    iftcnqr  v.  HoUf  234. 

(k  Whxri  Tbnaiitb  in  Common  Disavow  Lbasx  BIadb  bt  Cokiwnxr  of  the 
land,  giye  notioe  of  the  disavowal  to  the  tenants,  insist  upon  their  right 
to  tnm  them  out,  bat  consent  that  they  may  remain  in  till  fortiier  notice, 
provided  they  admit  plaintiffs'  right  and  hold  under  them,  and  after  this 
notioe  defendants  continae  in  possession,  making  no  objection  to  the  claim 
of  the  plaintiA,  this  is  competent  evidence  tending  to  show  that  the 
defendants  consented  to  hold  under  the  plaintiffs,  and  were  liable  in  an 
Implied  contract  in  an  action  of  nse  and  ooonpation  for  rent.    Id, 

See  CoBFORATiONB,  18;  EvxDaNOB,  10;  Pastition;  Statutb  of  loMiTAXioins 

9;  Wnjjs,  9,  10,  12. 

COURTa 
See  OoBiB;  Ihtanot,  2;  Judomkntb,  22, 23;  Jubisbiotion,  1,  2;  MANDAMim, 

2,  4,  5;  Plbadino  and  PRAoncB,  5. 

COVENANTS. 

L  CovsNANT  voR  QuiXT  Enjotment. — A  claose  in  a  deed  which  recites,  "  To 
have  and  to  hold  the  above-described  piece  or  parcel  of  land,  free  and 
dear  from  me,  my  heirs,  executors,  adminiBtrators,  and  assigns,  and  from 
all  other  persons  whatsoever,  unto  him,  the  said  John  Midgett,"  eta, 
constitutes  a  covenant  for  quiet  enjoyment.     Midgett  v.  Brooks,  406. 

2.  To  CoNSTiTUTB  COVENANT  FOR  QuiET  ENJOYMENT,  uo  precise  or  technical 
language  is  required  by  law;  any  words  which  amoiut  to  or  import  an 
agreement  to  that  eflfect  are  sufficient.    Id, 

5.  Covenant  for  Quiet  Enjoyment  Which  Appears  in  Habendum  Clause 

OF  Deed,  although  not  its  proper  place,  will  nevertheless  be  given  full 

operation,  as  it  is  a  rule  of  law  to  give  every  daose  or  word  of  a  deed  a 

meaning  if  possible.    Id, 

See  Wills,  20. 

COVERTURE. 
See  Married  Women. 

CREDITORS'  BILLS. 
See  EQUIT7,  9-12. 

CRIMINAL  LAW. 

L  Right  not  to  be  Put  in  Jeopardt  Second  Tna  for  Sams  Cause  Is  as 
sacred  as  the  right  of  trial  by  jury,  and  is  guarded  with  as  much  care  by 
the  common  law  and  the  constitntion.  Diidbey  v.  OommonweaUh, 
642. 

2,  Prior  Aoquittal  will  be  Complete  PROTEonoN  aoainbt  Subsequbni 
Prosecution  for  the  same  offense,  provided  the  first  indictment  was  such 
that  the  defendant  oould  have  been  lawfully  found  guilty  and  sentenced 
on  it.    Id, 
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8w  pRio&  Acquittal  is  Bar  to  Subsxquxiit  Pbosbcdtion  iob  Samb  Ofisbbb 
under  a  different  name,  if  defendant  might  have  been  found  goiltj  and 
sentenced  on  the  latter  chai|;e  under  the  prior  indictment.    Id. 

4.  Party  itAY  bi  Ck>KyicTXD  of  Lbss  Ovnuisx  Inolubbd  vs  Gbxatkb  Ov- 
FKNsx  charged  in  the  indictment,  and  may  be  acquitted  of  the  latter.  Id, 

ft.  GONVIOnON  OP  MlSDKMBANOB  CAK  VOT  BX  HAD  UBDSB  IbBICTMBKT  VQB 

Fblont,  and  therefore  acquittal  of  a  felony  ia  no  bar  to  another  indict- 
ment for  the  aame  act,  charging  it  as  a  misdemeanor.    Id, 
C  FoBHiCAnoM  18  EsBximAL  Fag*  Oonai'iTUTiKO  Gbdcxs  ariaing  out  of  illicit 
carnal  connection,  and  li  included  within  them.    Id, 

7.  DXfXNDAKT  MAT  BE  FOOND  GVILTT  OF  FoBNICATION  OK  InDIOTMBXT  FOB 

SxDUcnoN.    Id, 
8.  AoQunTAL  ON  Ihdiotmxivt  bob  SxDUonoN  IB  Good  Fijba  nr  Bab  of  aubae- 

quent  indictment  charging  the  aame  offenae  aa  fornication  and  baataidy. 

Id. 
9L  Ibbiotmxnt  CHABOiifci  Statutobt  Offensx  IV  WoBBs  OF  Btatdtx  ia  anl- 

fident.    Sitae  v.  8maH^  68a 

10.  Inbiotmxiit  fob  Stbauno  Bank  Bills,  not  Aluboino  Thxm  GBNin3iB» 
ia  aufficient  where  it  deacribea  them  aa  billa  of  a  apeoified  bank  and  of  a 
certain  value.     Id, 

11.  Gbnxbal  Dbscbiftiok  of  Thing  Stolxn  in  iNBicmxNT  for  larceny  ia 
aofficient.    Id, 

12.  M188FELLIN0  OF  "Labcxnt'*  as  *<  Labcxlt  "  in  Vkbbiot  of  *' guilty  of 
larcely  only,"  under  an  indictment  for  robbery  and  larceny,  where  it  ia 
pubHsbed  and  recorded  as  "  guilty  of  larceny  only,'*  doea  not  vitiate  the 
verdict.    Id, 

18.  Stbaling  Fobosd  Bank  Bill  would  be  no  larceny.    Per  Evana,  J.    Id. 

14.  80MK  BviDENCB  OF  Gbnuinenbss  anb  Value  of  8tolxn  Bank  Bill  ia 
eaaential  to  a  conviction  for  the  atealing,  but  not  auch  evidence  aa  would 
be  neoeaaary  in  an  action  on  the  inatrument.     Id, 

15.  Pboof  that  Billb  Stolen  wxbb  Biixs  of  Inoobpobatbd  Bank,  or  a  de- 
acription  of  them  by  the  witneaaea,  ia  not  neoeaaary  under  an  indictment 
for  larceny.    Id, 

16.  State  Need  not  Pbove  Kon-exibtence  of  License  on  an  indictment  of  a 
defendant  for  aelling  liquor  without  a  license,  becauae,  where  the  aubject- 
matter  of  a  negative  averment  relatea  to  the  defendant  personally,  or  ia 
peculiarly  within  his  knowledge,  the  averment  need  not  be  proved  by 
the  prosecutor,  and  if  relied  upon  by  the  defendant,  he  himself  mutt 
prove  it.    Staie  v.  Fo&tm'^  191. 

17.  To  Pbovb  Agency  of  One  to  Sell  Liquob  fob  Defendant  without 
License,  it  is  sufficient  if  there  be  satisfactory  evidence  of  the  fact  of 
employment,  which  may  be  inferred  from  the  relative  situation  of  the 
parties,  and  the  nature  of  the  employment,  without  proof  of  any  express 
appointment,  either  written  or  verbaL  Evidence  considered  and  held 
aufficient  to  jnatify  the  jury  in  the  condasion  that  one  had  been  ap- 
pointed an  agent  of  the  defendant  to  aeU  liquor  without  a  license,  and 
to  support  an  indictment  for  the  offense.    Id, 

18w  Rboobd  of  Tbial  for  Capital  Offense  must  Show  that  Pbisonxb  was 
Pbbrent  when  sentence  of  death  was  pronounced  upon  him,  and  that 
he  was  aaked  whether  or  not  he  had  anything  to  aay  why  auch  aentenoe 
ahould  not  be  pronounced  upon  him.    HamUUm  v.  ComnumweaUK  48S> 
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Ifi.  DooKiT  WITH  Us  Stands  in  Plack  of  Full  BaooBB  kept  in  oapital  omm 
at  oommoii  law,  and  ihonld  contain  the  substantial  parts  of  it^  from 
which,  together  with  the  other  records  in  the  office,  such  a  reoord  might 
be  formed.     Id, 

20.  WuxRS  Pebsons  having  Authority  to  ABBBsrajne  resisted  in  the  proper 
exercise  of  such  authority  and  killed,  such  homicide  is  murder  in  all  who 
have  taken  part  in  such  resistance.     Roberts  v.  SuUe^  97. 

21.  In  Ordxb  to  Constttutx  Killing  of  Officek  Muhdib  while  he  Is 
attempting  to  arrest  a  party,  three  things  are  necessary,  via.:  legal  an* 
thority  of  the  officer  attempting  to  effect  the  arrest,  legality  of  the  mannei 
of  executing  the  arrest,  and  defendant's  knowledge  of  that  authority.    Id, 

22.  GoMMON  Law  Psbmitfed  Abrbsts,  without  Wabbant  in  cases  of  felony, 
or  suspicion  of  felony,  and  in  cases  of  breaches  of  the  peace,  and  other 
misdemeanors  committed  in  the  presence  of  the  officers.    Id. 

2&  Constable  is  Pbbmittbd  to  Abbbst  Night- walkebs,  or  persona  reason- 
ably suspected  of  felony,  under  the  common  law.    Id, 

24.  Bbeach  07  Pbomisx  to  Lbavb  Citt,  made  between  the  defendant  and 
the  city  authorities,  is  not  an  offense.    Id. 

25.  HoMiGiDB  CoMMiTTBD  IN  RESISTING  Illbgal  Abbist  is  manslaughter' 
merely,  yet  there  may  be  sufficient  evidence  of  express  malice  to  Justly 
a  finding  of  murder.    Id, 

26.  Attempt  to  Ck)EBCB  Man's  Pebson  is  not  upon  the  same  footing  in  the 
4ye  of  the  law  as  a  trespass  upon  his  property.    Id, 

27.  ^^SE  OF  Deadly  Weapon  in  Tbespass  upon  property  is  snffioient  to  oon- 
ttitute  the  killing  a  murder.    Id, 

28.  When  Otficeb  is  Killed  in  Attempting  to  Abbbst  Pebson,  the  ques- 
tion whether  the  homicide  was  committed  under  the  prosecution  of  an 
illegal  arrest  or  not  is  a  proper  one  for  the  jury.    Id, 

29.  Whbtheb  Deceased  Cabib  to  hbb;  Death  st  Violent  Means,  or  not» 
where  the  testimony  of  medical  witnesses  is  conflicting,  is  a  question  ol 
fact  exclusively  for  the  consideration  of  the  jury.    StaU  v.  Rath^  420. 

80.  fiviDENCB  OF  Long  Goubse  of  III  Tbbatmbnt  of  his  Wife,  for  the  pur- 
pose of  proving  malice,  is  admissible  against  a  husband  on  trial  for  her 
murder.    Id, 

8L   BVIDBNOB  THAT  DbCBASED  WiFE  HAD  BEEN  GmLIY  OF  AdULTEBT,  whcn 

offered  by  her  husband,  accused  of  her  murder,  is  irrelevant;  and  as  its 
admission  would  tend  to  show  malice  on  his  part,  he  is  not  harmed  by 
its  rejection.    Id, 

ZSL  Pabtibs  have  No  Right  to  Intboduob  Mobb  Tbstimont  aftxb  Abou- 
MBNT  AND  SUBMISSION  OF  THE  Cause,  although  often  done,  and  in  case 
of  life  and  death  it  should  always  be  allowed.  In  this  case,  under  the 
above  dronmstances,  the  court  refused  to  allow  the  prisoner  to  exhibit 
his  foot  for  oertain  purposes:  hdd^  that  its  refusal  was  the  exercise  of  a 
discretionary  power,  and  was  no  error  of  law.    Id,     f 

KL  CouBT  Instbuoting  Jury  that  Pbisoneb  is  Guiltt  of  Mubdxb  ob  nof 
QmLTT  AT  ALL  is  uot  error,  where  the  prisoner  bases  his  entire  defense 
upon  the  proposition  that  he  did  not  commit  the  crime  at  all,  and  intro- 
duced no  evidence  in  mitigation,  because  the  court  is  not  bound  to  in- 
atmot  tbe  jury  upon  an  abstract  proposition,  but  upon  tiie  law  as 
applioable  to  the  evidence  before  them.    Id, 

See  ELBcnoNs;  Nbw  Tbial,  1. 
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GBOSS-BXAMINATIDir. 

See  WrrNEasKS,  10. 

CUSTOMS. 
See  UsAOBS. 

DAMAOBS. 

1.  JvBT  or  AwABBiNO  DAMAGES,  where  the  aet  complainad  of  b  ddibenite 
and  agipimvmted,  are  not  restricted  to  the  actual  valne  of  the  arficlet 
taken  and  interest,  but  may  take  into  consideration  the  oonomrent  faoti 
and  award  exemplary  damages.    MUbum  v.  Beaeh^  91. 

S»  Vkbdtot  not  Glbably  Exosbitamt  will  iroT  bk  Distubbxd  when  it  ap- 
pears that  the  case  has  been  tried  in  a  fair  and  impartial  manner.    Id. 

S.  Whxbb  Right  is  Shown  to  havb  bkkh  Invaded,  Law  Inixbs  Somb 
Damagb,  and  when  there  is  no  evidence  as  to  the  amoont  of  loss^  nom> 
inal  damages  will  be  awarded.     HUlebrant  v.  Breioer,  1SI, 

4.  BiBASUKB  OT  Damages,  where  Pbopebtt  is  in  Question,  is  the  yalne  ol 

the  article  as  nearly  as  it  can  be  ascertained,  and  from  this  role  the  jnrj 
are  not  at  liberty  to  depart.    Id. 

Bea  CoNTBAOTs,  6;  HiodWATS,  5,  10,  15,  23-26;  Judombntb,  7;  Jubt  akd 
JuBOBS,  2;  Plbadino  and  Fbaciiob,  11,  34,  36;  Quaiitdm  Mbbiti^ 
Sales,  12,  16, 17, 10,  20;  Seduction;  Vendob  and  Vbvdeb,  8-ia 

DBCETT. 
See  Sales,  9. 

DBCLABATIONS. 

Bm  CoBroftATioira»  6;  Basements,  4;   Bvidbncb,  11-15;  JvitOMmam^  % 

Pleading  and  Psactigb,  11,  14^  80^ 

DECREES. 

See  JUDGMENXB. 

DBDIGATIOK. 
Bm  HxoHWAnp  1-6. 

DEEDS. 

L  WoBD  **  Hubs"  nr  Dbed  is  neoeawty  to  pass  a  fcerimpla    Tuiftwsitni^ 

V.  ife^pAy,  137. 
8.  Objbot  of  Dbsobiftion  in  Deed  or  other  instnunent  la  to  pwvent  iflopod- 

tion  and  a  saorifioe  of  the  property.    Botes  v.  i^ani;  ^  Jli«ow*i,  14& 

5.  Dblivebt  or  Dbed  or  Bsorow,  ob  upon  Condukmib,  to  G^ftANVEE  «r  his 

agent,  takes  effact  abeolirtely,  for  a  delivery  in  esotow  or  oonditiGDally 

can  be  made  only  to  a  stranger.    WorreUi  v.  Mtum,  330. 
4.  Pabol  Evxdence  of  Conditionb  Imposed  on  Deuvbbt  or  Dbed  to 

Gbantxe,  for  the  purpose  of  giving  the  deed  a  diffsrent  efiEaet  froM  thai 

which  its  terms  express,  is  inadmissible.    Id, 
Ai  Deuvbbt  Back  op  Unbbgibte&ed  Deed  into  Hands  or  Gbantqb»  with 

the  intention  of  revesting  the  title,  will  lavsBt  the  titla  in  the  i^Hitor. 

Mfuse^  ▼.  HoU,  234. 
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8l  PmujHAfliB  or  Land,  Who  Bbosivsb  Dkkd  therefor,  le  the  owner  of  taoh 
land,  and  the  Tsndor  haa  no  longer  any  title  or  aehfai  fn  the  aame^  either 
in  law  or  eqnity,  whether  the  deed  is  recorded  or  not.  Davii  ▼.  Owfubif, 
105. 

7.  PmtCHASBR  Faiuko  to  Bxoobd  bu  Dbbd  until  after  a  judgment  haa 

heen  recovered  against  his  vendor,  bat  who  reoorda  it  prior  to  a  sale 
nnder  the  Judgment,  can  hold  the  property  against  the  person  pnrchaaing 
under  the  judgment.    IcL 

8.  Rboobdiko  Dkbd  Imparts  NonoR  to  all  persons  who  subsequently  be- 

come interested  in  the  title  either  as  purchasers  or  mortgagees.  TdL 
0.  DsKD  OP  Land  Ltino  in  Kbw  Ck>inrrT  hat  bs  Bboqbdbd  nr  Old  Du- 
TSIOT  from  wliich  it  i^cut  off,  where  the  new  county  is  not  organised  at 
the  date  of  the  deed,  although  it  is  organised  after  the  recording  of  the 
deed,  but  before  the  expiration  of  the  time  within  whldi  it  might  ha?* 
been  recorded.    HiU  v.  WiUtm,  696. 

10.  In  Conymtanck  op  Land  bt  Mstbs  ani>  Bounds,  a  mill  and  other  sub- 
stantial improvements  pass  with  it.    Morgan  v.  IfcMon,  464. 

11.  Pbingipal  Thing  wnx  Draw  to  It  All  ns  Incidbnts  and  appurte- 
nances, and  upon  a  transfer  of  the  principal  thing,  they  will  pass  with 
it,  although  not  specifically  named.    Id, 

12.  Dbbd  not  Void  at  Law. — ^If  defendant  had  capacity  to  contract,  and  no 
trick  was  practiced  upon  him  as  to  the  terms  of  the  instrument  he  waa 
executing,  if  he  knew  its  contents  and  executed  it  voluntarily,  it  will  be 
held  to  be  his  deed,  notwithstanding  any  frand  in  the  consideratioo  ol 
the  deed,  or  any  false  representation  of  a  collateral  fact  by  which  he  was 
induced  to  execute  it.    Ocuit  v.  Hunsucher^  408. 

See  CoYBNANTS,  1;  Easbboents,  1;  Ejectmbnt,  2;  Equitt,  7;  BstoppbIi»  9] 
Fdetubbs,  2;  Highways,  1;  Landlord  and  Tbnabt,  8;  Mabrtbb 
WoMBN,  4;  Partnbbship,  3;  Powbbs;  Trusts  and  TBuarrBn,  0;  Ynr- 

DOB  AND  VbNDBB,  4. 

DEFBASANCB8. 
See  MoRTOAQBB,  L 

DEFINITIONS. 
See  Common  Carrtbbs,  1. 

DEUVEBY. 
See  Dbbds,  a^;  Guts;  Landlord  and  Tbnant,  8|  Nboocubui  Inbbv* 

MBHTS,  4;  PLBADING  AND  FRAOTICB,  11;  PUBUO  LaNDB)  SaLBB,  1-S|  17- 

19;  Statutb  op  Frauds,  6,  7;  Witnbssbb,  4,  6. 

DEMAND. 
Bee  Nbootlablb  Insxbumbnts,  10;  Statutb  of  LnmAiiOBB^  1,  %%  XBOnOL 

DEMURRER. 
See  Adtbbsb  PossBsnoNy  1;  Plbadivo  abd  P&AOtnib  •• 


DEPOSITIONS. 

See  EVU>BN€B,  6;  PLBADHfO  AND  PRAOnCB,  S9|  W] 
Am.  J>aa  Tox^  LY— M 
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DB8CBIF1I0K. 
SaeClAn;  ObimiiulLaw,  15;  Demm,  2;  Dimrus;  Kammmm,  1|  Etgnn^  IL 

DBUKUB. 

1.  2v  Aonoir  of  DnnnnB  it  la  nooMMury  that  theartiolMi  aonght  to  be 
wed  ehoold  be  oapeble  of  eaoh  a  deacriptioo  aa  will  ideptify  them 
point  them  oat  aa  the  ideatioal  articlee  aaed  lor.    MatrA  t.  X^ceee^  4Si. 

%  DMOEzmoN  nr  Wbit  of  Dbtikuf  of  "a  aet  of  tomo^a  toola**  ia  too  ia- 
definite  to  warrant «  reoovery,  bnt  if  the  words  "aa  the  toola  focmafly 
owned  by  one,**  eto.,  be  added  in  the  deolaimtion,  the  deeoriptloB  wiB 
then  be  aoi&oient  to  admit  of  identifioation,    I«L 

DBVISBS. 
iao  Vomnk  1|  Bomrr,  7;  HusBAirD  ahi>  WiFn»  U  Ifkwrmtmi  Wiim*  it 

10,  12^  19,  20^  22. 

I)IK£CTOB& 
See  OonFOBATiONS,  1»  8, 11;  Bvipmwi,  7* 

DI8CX)NTINUAKGB. 
See  BxBOunoHB,  2S. 

DISCOUNT. 
See  f  Acione,  2. 

DISSOLUTION. 
See  Pasthxeshif,  7. 

DISTRIBUTION, 
flee  RuuuTUBs  and  Admui  injLAioin%  % 

DIVIDENDa 
See  BsTAns  of  Dnomnraa. 

DOOKBT. 

See  Cbiminal  Law,  12. 

DOMIGILB. 
See  ATT40HMWW,  5;  Oonfuot  of  Lawi^  Si  fiw  C 

DOWER. 

L  Widow  mat  Eliot  to  Taxs,  or  Lnn  of  Dowsb»  deriae  or  beqneet  bf 
hoaband  to  her,  or  ahe  mny  take  her  ahaie  or  diatiibatiTe  pert  ni  tiia 
peraonalty  nnder  the  inteatate  lawa,  by  the  Pemuylvanin  atatntea  of  18SI 
and  1848,  which  laitter  is  oamalatiTe  of  the  foimer.  Mdm^M  Appeal 
578. 

&  No  OongriTiiTioyAL  PBovmoK  Ouabdb  Commoh-law  Bioht  of  DowmK, 
for  it  is  not  a  part  of  the  marriage  oontraot,  but  reaolti  fgom  wedlock  by 
the  operation  of  exiating  lawa  at  the  time  of  the  hnsband'a  death;  and 
the  Pennaylvania  atatate  of  1848^  relatiye  to  righte  of  a  wife  in  the  fao^ 
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hukd*B  estate,  it  i^iven  no  retroaotive  opentloii  and  Tiolatea  no  vetted 
fflgfati  by  being  allied  to  the  eetate  of  one  who  died  after  iti  paenge. 
Id. 

DRAFTS. 
See  Faoiobs,  2;  Kiootiabls  iNafntnusim.  ^14^ 

DUE  PROCESS  OF  LAW. 
See  ComrriTUTiogAL  Law,  2. 

EASEMENTS. 

1.  BAsmxRT  wiu.  f  ABB,  A8  Ikoidknt  to  a  traot  of  land  sold  by  a  aherill^ 

without  any  special  deecription  in  the  levy  or  deed.  Mcrffon  t.  IfloMon, 
464. 

2.  BviLDiNO  80  A8  TO  Shut  UP  Alliokd  Anoiknt  Wikdow  in  a  home  erected 

on  the  line  of  a  lot  will  not  be  enjoined.     King  y.  MVUr,  246. 
8.  Right  Injuiuoub  to  Aitothxb's  Pbopebtt  oah  kot  bb  Aoquirbd  by  a 
person  doing  and  continuing  an  act  on  his  property  which  he  had  a  right 
to  do.    Id* 

4   DbOLASATION  in  bASB  VOB  OBOTBUOTIlfO  WaT  SbTTINO  OUT  TBBIONI,  AHU 

Gbnsbal  Vxbdiot  thereunder  for  the  plaintifE^  are  sufficiently  certain. 
P$arce  v.  McCUnaghan^  710. 

6.  Way  is  EzriNonisHED  bt  Union  of  Titlb  in  fee  in  the  dominant  and  ser- 

vient estates  in  the  same  person.     Id, 
C  Wat  is  not  Extinouisbbd  bt  Gonvbyancb  of  Dominant  Ebtatb  in 
Tbust  to  the  owner  of  the  servient  estate,  for  the  benefit  of  a  married 
woman  for  life,  remainder  in  fee  to  her  children,  nor  is  the  way  suspended 
by  such  a  conveyance.    Id, 

7.  Sbibin  is  not  Nbcbssaby  to  Maintain  Gasb  fob  Obstbuotino  Way  ap- 

purtenant to  lend,  but  rightful  possession  is  sufficient,  and  under  an  allega- 
tion of  seisin  and  possession  proof  of  rightful  possession  will  support  the 
action,  especially  after  verdict.    Id, 

&  Alligation  of  Possession  of  Land  and  of  Right  of  Way  ovbb  Ad- 
joining Tbact,  without  averring  that  the  right  of  way  is  by  reason  of 
the  possession,  is  sufficient  after  verdict  where  a  way  appurtenant  is 
proved,  although  the  better  course  is  to  allege  the  way  to  be  by  reason  of 
the  possession.    Id, 

See  OoBPOBATiONS,  14;  Estoppbl,  5;  BEiohways,  7,  8;  Jvbt  and  Jvbobs,  2» 

EJECTMENT. 

1.  Plaintiff  may  Maintain  Ejectmbnt  withoot  Tendbbino  to  Defbnd* 
ANT  the  amount  paid  by  him,  while  in  possession,  to  the  commonwealth,, 
to  obtain  a  patent  for  the  land,  whatever  remedy  the  defendant  may 
have  for  the  recovery  of  the  amount  in  some  other  form  of  action.  Gold- 
weU  V.  Walten,  592. 

SL  Pbbfbot  Legal  Titlb  is  Nbcessaby  to  Maintain  Ejbctmbnt,  and  a 
deed  the  execution  of  which  is  admitted,  or  which  is  proved  as  at  com- 
mon law,  is  not  sufficient  unless  the  deed  has  been  registered.  Rogen  t. 
Cawood^  729. 

ELECTION. 
See  DowBB,  1. 
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ELBCmOMS. 

L  Pbbov  mjly  bs  OovnofaD  ov  Iixboal  Votuw  notwHlistMidiEag  aay  li^ 

regalarities  which  may  have  occurred  at  the  election,  saoh  as  failiagto 
■wear  in  the  election  officers,  or  holding  the  polls  at  an  improper  place, 
as  snoh  irrsgnfaxities  cao  only  be  taken  adTsntage  el  in  a  direct  proceed- 
ing.   BUUe  y.  Oohoon,  iff!. 

8.  Whsrb  Statdts  Requibs  CHixr  JosnoB  o#  Comrnr  to  Obdkb  ELEcnoir 
for  a  seat  of  justice  of  the  county,  and  prasoribes  that  he  shall  canvass  the 
returns  in  the  manner  prescribed  by  the  laws  regnlating  elections,  such 
statute  confides  to  him  a  personal  trust  distinct  from  his  ordinary  official 
dntiss,  to  bd  exercised  according  to  the  dictates  of  his  own  judgment; 
and  so  far  as  he  acta  in  a  judicial  or  deliberative  capacity,  his  action  can 
not  be  controlled  by  mandamus.    Arberry  v.  BeofoerSt  791. 

H  DaoiBiON  OP  Chixv  Jctsticx  or  Couktt  Authobizbd  bt  Spicial  Sxatutb 
TO  Obdbb  Elbotion  and  canvass  the  returns  is  final  and  condnaiva 
where  no  mode  of  revising  his  dedaion  is  provided  either  by  such  apedal 
■tatate  or  by  any  ganeral  law.    Hemphill,  C  J.,  diaaenting.    Id» 

See  Gamibo. 

EMINENT  DOMAIN. 
Oboubb  bbtwbbn  High  and  Low  Watbb  Mabk  ia  liable  to  be  takeo  lor 
public  uae.    BattiU  v.  CoimmonweaUh^  581. 

See  Ebtoppbl,  6;  Highways,  6,  11,  13;  Taxatiob,  2. 

EQUITY. 

L  JvBiBDionoN  OF  Equitt  18  NOT  Takbh  Awat  BT  Statotb  confeiring 
jurisdiction  on  a  court  of  law,  in  cases  in  which  eqai<7  originally  poa- 
aessed  jurisdiction.  At  most,  the  jurisdiction  from  that  period  beoomei 
concurrent.    Payne  v.  BuUard^  74. 

S.  Coubt  of  Equity  has  Powbr  to  Auematb  Oontibobht  Titlb  of  nnboni 
remaindermen  or  the  contingent  titles  of  interested  persons  mesM,  whose 
namea  and  residencea  are  unknown,  and  a  sale  made  under  anch  a  decree 
vesta  a  fee-simple  title  in  the  purchaser.    Bqfil  v.  /wAcr,  627. 

H  Equitt  will  Ck>RBBCT  Mistakb  ib  Tttlb  Bond  in  the  description  of  tiie 
land  conveyed  by  which  a  different  tract  from  the  one  really  sold  la  de- 
scribed in  the  bond,  where  the  evidence  is  too  clear  to  admit  of  any 
doubt.    Moiby  v.  WaU,  71. 

4i  Equity  will  Gobbect  Mistakb,  either  aa  to  fibct  or  law,  made  by  the 
draftsman  of  a  conveyance  or  other  instrument  which  does  not  fulfil] 
or  which  violates  the  manifest  intention  of  the  partiea  to  the  agreement. 
LeUensdar/er  v.  Ddphy,  137. 

(k  In  Order  to  Establish  Mistakb  in  an  instrument^  it  is  aufficient  to 
ahow  that  the  parties  had  agreed  to  accomplish  a  particular  object  by  the 
instrument  to  be  executed,  and  that  the  instrument  as  executed  is  insuffi- 
cient to  effect  the  object.     Id, 

C  Powbr  of  Court  of  Equity  to  Reform  an  instrument  which  by  reason 
of  a  mistake  fails  to  execute  the  intention  of  the  parties,  is  unquestion- 
able. And  this  power  is  vested  whether  the  instrument  to  be  reformed 
is  an  executory  or  an  executed  agreement;  nor  is  it  material  whether  the 
proceeding  is  by  bill  to  correct  the  mistake,  or  the  mistake  is  set  up  in 
the  answer  by  way  of  defense.    Id, 
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7.  CouBT  OF  Equttt  wnx  NOT  Takx  JuBiSDicnoN  Sdiflt  to  CoNSTRiri 
DnD  OB  Dkvisb,  beaauae  that  is  purely  a  l^jpal  qirattioiL    Simmem  ▼. 

&  Whxn  Qthestioh  of  Gonst&uciiov  Ihcxdintallt  Abvss  itt  a  oauae  in  a 
oonrt  of  equity,  the  court  will  take  <v^»«mft«*  of  the  aame,  and  deter- 
mine it,  when  it  is  necessary  to  do  so  in  order  to  decide  the  cause.    Id, 

9.  Equitablb  Intebssts  abx  Subject  to  Patmxnt  of  Vzaas,  though  the 

mode  of  procedure  for  the  relief  of  the  creditor  is  different  from  that 
against  legal  estates.     Heath  y.  Bishop,  654. 

10.  OuLT  Vestkd,  Detebminate,  Equitable  Iittebbst,  with  present  tigbt 
of  enjoyment  in  severalty,  is  subject  to  the  rights  of  a  creditor.    Id. 

U.  Pbopsbtt  with  Pbesxnt  Right  of  Sbvebal  Ekjotxsbt  as  to  sithar  the 
corpus  or  the  income  can  not  be  given  to  and  enjoyed  by  ona  aad  not  be 
liable  for  the  payment  of  his  debts.    Id, 

12.  Whebb  Gift  of  Slaves  was  Made  to  Tbubxeb,  in  trust,  "  to  pay  over 
to,*'  etc.,  the  net  profits  or  income  arising  from  the  labor  or  hire  of  the 
same  *'for  the  better  support  and  maintenance  of  the  said,"  etc,  with 
the  remainder  in  fee,  after  the  death  of  the  donor,  subject  to  the  condi- 
tion that  the  trustee  shall  permit  the  donor,  "  if  it  shall  be  absolotelj 
necessary  for  his  support,  to  use,  keep,  and  enjoy  the  said  alaves  during 
his  natural  life,"  etc.,  donee  not  having  property  upon  which  ezacntions 
against  him  could  be  levied,  it  was  held:  1.  That  the  property  described 
was  liable  for  donee's  debts;  2.  Tliat  the  proper  mode  of  prooednze  by 
creditors  to  enforce  their  rights  was  by  crediter's  bill,  tfans  permitting  a 
distribution  among  the  creditors  according  to  their-respeotive  rights    Id, 

8m  Aooount;  Aitvebsb  Possession,  1;  CkwfOBATiova;  fisnenL,  4;  I» 
lAVGT,  3;  MoBTOAOES,  3;  PABTmoif;  Plbadivo  azi]>  Pbaotmb,  8; 
Sales,  11;  Statute  of  Limitations,  6;  Subsobiftioh,  2;  SoBmrrsBiF, 
6-7;  XBuns  abd  Tbubtbbs,  6;  Wills,  20,  21,  23. 

EQUITY  OF  BEDEMPTION. 
See  MoBvoAOES,  8. 

ERROR. 

Sea  CBDmuL  Law,  82;  Hiohwats,  14;  Ibxabot«  2;  JmMMmn,  18,  19, 

22;  JuBT  AHD  JuBOBS,  2;  Pleading  and  PBAonoB,  20,  21,  23,  31,  32. 

ESCROW. 
See  DBBDB,aL 

ESTATES  OF  DECEDENTS. 

L  Cekditob  Who  Obtains  Possession  of  Debtob's  PBOpioenr  aftbb  hii 
Dbobasb  can  not  apply  it  to  the  payment  of  his  claim,  as,  upon  the 
debtor's  death,  all  his  creditors  had  an  equal  right  to  a  pro  nUa  dividend 
of  hlB  property.     McDonald  v.  BUicVb  Adm*r,  448. 

S.  JUDQMBNT  against  DeCBDENT  IS  NOT  SuCH  ClAIM  AS  MUST  BE  PBBSENTBD 

to  the  executor  or  adminiBtrator,  and  rejected  before  suit  can  be  brought 
on  it,  particularly  where  the  judgment  has  been  kept  alive  and  its 
has  been  preserved.     C6U  v.  Robertson,  784. 

See  EzEcuTOBS  and  Administbatobs,  2;  Husband  and  Wifb. 
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estoppel. 

1.  To  CojurriTUTg  EsroppxL  in  Pais  there  most  be:  1.  An  admiwion  Inooii- 
aistent  with  the  evidence  proposed  to  be  given,  or  the  daim  offisred  to  be 
■etnp;  2.  An  action  by  the  adyerse  party  upon  siichedmiasioD;  3.  An  in- 
jury to  him  by  allowing  the  admiBsion  to  be  disproved.  Tajflor  v.  ZlqiPf 
118. 

8.  DooTBimB  OF  Ebiopfbl  18  AS  Old  as  Statutx  of  Fkaudb,  and  as  sndi  a 
part  of  the  law  of  the  land.  That  the  one  may  be  a  modification  or  a 
regolation  of  the  other  is  no  objection  to  either.    Id, 

8w  Whirb  Ovb  having  Bight  to  Pbofxrtt  Holds  Fobth  Ahoxhbr  am 
buhg  Ownxb,  whereby  an  innocent  party  makes  advances  in  good 
faith,  the  former  can  not  complain  if  his  right  should  be  postponed  to 
the  latter.    Hughes  v.  McAUtter,  143. 

4.  Ab  QmsvBAL  BxTLF,  AssiGKXB  OF  Equitt  takte  it  snbject  to  any  daim  that 

ooold  at  the  time  be  made  against  the  assignor,  but  if  a  person  liaving  a 

right  to  an  estate  encourage  or  even  permit  a  purchaser  to  buy  of  another, 

the  purchaser  will  hold  it  against  the  person  who  has  the  right.    FoUeU 

V.  Reese,  47Z 
ft.  Cobforation  haying  Exbboisbd  Easement  in  Publzo  Stbxr,  Qkabikh 

BT  Lxgislaturb,  is  estopped  from  urging  the  invalidity  of  the  grant 

becanse  no  compensation  was  rendered  to  the  owners  of  the  land,  how* 

ever  valid  the  objection  might  be  coming  from  the  Itttter.    ProMemee 

Oas  Co.  V.  Thurber,  021. 
&  Tenant  is  Eotoppbd  to  Dent  Title  under  which  he  enters.    Okfene  ▼. 

MfMnax,  706.     ' 
7*  Agknowledgment  of  Another's  Title  bt  Pabtt  or  Pobbesbbon,  of  land 

procured  by  stratagem  or  through  unjust  apprehension  or  olear  mistake 

as  to  title,  works  no  estoppel.    Id. 
ft.  DooTBiNE  OF  Estoppel  between  Landlobd  and  Tenant  has  no  appIlo»- 

tion  to  a  constructive  relation,  but  only  to  the  actual  relation  cres^bed  by 

contract.    James  v.  PaUerson,  737. 
•fc  Tenant  in  Possession  undeb  Unbbgistered  Deed  may  defend  against  an 

action  of  his  grantor,  as  the  deed  wiU  operate  as  an  estoppel    Boffen  v. 

Co/wood,  729. 

See  Attaohments,  6;  Executions,  7;  Husband  and  Wm,  % 

EVIDENCE. 

1.  OmSBION  TO  PBODUGEMATEBIALTBSnMOHT  within  OvB*B  POWBB  rsiSSS 

a  presumption  that  it  would  be  adverse.    Jkumer  v.  South  OareUna  R, 
R.  Co.,  678. 

5.  Evidence  not  Pebtinent  to  Issue  should  not  be  Admitted;  therefore, 

in  an  action  against  the  defendants  for  the  value  of  a  boOer,  where  the 
defense  is  that  the  contract  for  the  boiler  was  made  by  the  phuntifiB  with 
third  persons  and  not  with  the  defendants,  evidence  offered  showing  that 
the  plaintiffB  would  not  trust  such  third  persons  is  not  admissible. 
Swamscot  Machine  Co,  v.  WaUoer,  172. 
ft.  No  FoREioN  Bboobj)  is  Evidence  of  Gonvetanoe  of  Land,  bat  eitfaei 
common-law  or  statute  proof  must  be  made  of  it.  Doncddson  v.  PhiU^ps, 
614. 
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4k  BaooKD  OF  Pbogeedzvo  on  Insolvxnt'b  PETinoir  ur  Mabtl4nd  Cousf , 
under  lUtate  of  that  state,  with  an  oflSoe  copy  of  a  oonreyance  of  the 
Inaolvent's  property  to  tnxstees  for  the  benefit  of  his  creditors,  recorded 
in  the  same  ooort,  is  no  CTidence  in  PennsylTania  of  a  oonveyance  of 
land  situated  in  the  latter  state.    Id, 

ft.  Bill  of  BxoKPnoini  oav  not  bs  Rsad  nr  BriDnrcB  nr  Avothie  Sun; 
its  only  proper  use  being  to  enable  the  appellate  ooort  to  revise  the  pro- 
eeedings  of  the  inferior  tribunal;  but  the  plaintiff  can  not,  after  intro- 
dnoing  the  whole  as  evidence,  object  to  the  use  of  any  part  of  it  by  the 
defendant.    Shotwell  v.  Hamblin,  83. 

&  Deposition  is  Admissiblb  in  Evidbnob  where  all  the  interro^tories  are 
substantially  answered  in  the  course  of  it.    Lauden  v.  Blffthe,  627. 

7.  To  Pbovx  Procbxdikgs  of  Dibiotobs  of  Bank,  where  the  proceedings 
are  written  or  recorded  in  their  books,  the  records  or  books  must  bo  pro- 
duced or  their  abseoce  accounted  for;  but  a  written  entry  or  record  of 
their  action  is  not  necessary  to  give  validity  to  their  proceedings,  and  II 
their  proceedings  are  not  recorded,  it  may  be  shown  by  parol.  EdgeHi$ 
V.  Emenouj  207. 

IL  Pbotbst  of  Captain  and  Cbxw  of  Insubed  Vbsbl  is  Inadmissiblb  as 
evidence  of  a  loss,  in  an  action  on  the  policy,  where  the  captain  is  the 
owneri  even  though  his  name  is  erased  from  the  protest.  Cvdworth  v. 
8<nUh  Carolina  Ina.  Co,,  692. 

9L  Peotxst  Signed  bt  Mate  ot  Insubed  V^el  is  Admissiblb  to  Contba- 
DICT  HIS  Testimont,  ou  the  trial  of  an  action  on  the  policy,  though  in- 
admissible as  original  evidence,  because  the  captain,  who  also  signed  tliB 
protest,  was  owner  of  the  vessel.    Id, 

Ml  Offbb  of  Pabticulab  Teems  of  Settlement,  made  between  co-owners  of 
land  who  have  disavowed  an  unauthorized  lease  by  one  of  the  owners  and 
the  tenants  under  such  lease,  is  not  evidence  that  the  tenants  were  liable 
to  that  extent,  but  it  is  competent  as  tending  to  show  that  they  held  un- 
der the  plainti&    Muuey  v.  H6U,  234. 

IL  Fatbeb*8  Dbolabations  OB  HIS  Entbies  in  Familt  Reoisteb  of  Tdcbb 
OF  Bibth  of  his  children  are  inadmissible  in  evidence,  even  against  one 
claiming  under  him,  where  he  is  alive  and  competent  to  testify,  but  they 
are  admissible  to  contradict  his  testimony  on  that  point  where  he  is  called 
as  a  witnees  for  the  adverse  party.    Rcbinrnm  v.  BUikely,  703. 

12.  Testimony  of  Witness  as  to  Appabbnt  Aoe  of  a  chOd  at  a  certain  period 
is  sufficient  evidence,  it  seems,  to  prevent  a  nonsuit  depending  on  the 
question  of  such  child's  age.    Id, 

13b  Testimont  of  Psbson  in  Possession'of  Land  claiming  for  himself  and 
others  is  competent  to  show  that  he  and  the  others  were  the  owners  of 
the  land.    Muuey  v.  HoU,  234. 

14.  Deolabations  of  Pebson  in  Possession  of  Goods  made  while  she  was 
at  work  on  them,  that  they  belonged  to  the  plaintiffs,  is  competent  evi- 
dence to  show  title.     Bradley  v.  Spofford,  205. 

Ift.  Deolabations  of  Plaintiff's  Witness,  Who  is  not  Pabtt  to  Suit,  and 
who  is  afterwards  made  a  witness  of  the  defendant,  can  not  be  introduced 
by  the  defendant  by  way  of  hearsay,  when  the  witness  has  not  been  es- 
amined  as  to  such  declarations.    MUekeU  v.  Welch,  557. 

It.  BaoEiPT  mat  be  Explained  bt  Pa'bol.    ShotweU  v.  ^omMiii,  83L 
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17.  VsBBju.  BvmiNcii  is  I9ax>iii88Ibijbto  Oontbol  OB  Vabt  TxBin  ov  Wb»- 
VBf  AoBimcxHT*  bat  when  a  writmg  doee  not  show  on  iti  &oe  with 
whom  it  WM  made,  puol  OTidenoe  is  admiadble  to  show  that  iact»  and 
to  explain  for  whose  benefit  the  contract  was  made.  Porter  t.  Pieroef 
151. 

la.  Svxpurcn— Patmxnt.—A.  gives  his  bond  for  fifty  dollars  to  B.  At  the 
same  time  they  enter  into  an  agreement  by  which  they  compromise 
a  certain  sait,  and  by  which  A.  undertakes  to  pay  certain  costs.  They, 
at  the  same  time,  orally  aflree  that  if  the  latter  agreement  is  executed 
the  bond  shall  be  deliyered  np.  In  an  action  upon  a  bond,  hddf  that 
parol  evidence  wis  admissible  to  establish  said  oral  agreement^  and  if 
the  costs  were  paid,  itrvwas  a  sufficient  payment  of  the  bond.  Walten 
T.  WaUe9%  401. 

8es  AcKirowiJCDGMXNTB,  1;  Absuhpsit;  Co-tenanct,  5;  CiUMiirAL  Law,  IT* 
30-33;  Bamaois,  3;  Dbbds,  4;  Equitt,  3;  Estoppsl,  1;  Ezxoimoin,  fi^ 
11,  20,  22;  Gms,  4;  Invasot;  Judominis,  2-4,  12,  15;  JuBT  AHD  Ju- 
BOBS,  3;  Lavdlobd  Ain>  Txkant,  3;  Liouisn;  Mabktiid  Wombt,  6; 
Kbouobnoe,  1;  Nbootiablb  iKSTBUMSiratt,  17;  New  Tbiai.;  Plxadivo 
A5D  Pbactigb,  11, 22, 26, 29, 35;  Possbsbion,  8;  Kailboads,  7, 9;  SalBi 
7;  Skduotioh,  1;  Tbotbb,  1,  2;  Usaoxs,  4,  5;  Ubitbx,  1;  Vbhpgb  abd 
VxNPXB,  9;  Wills,  18;  Wirmesxs. 

EXCBPnONS. 
See  ByiDBNcni,  5;  Plbadinq  and  Pbaohoi^  24»  88L 

EXCLUSIVB  JURISDICTION. 
See  JuDOMBNTS,  8. 

EXECnnON& 

L  BxEUUTiOK  OB  OmBB  Pbocbs  Issued  to  Sbbbiw  Wbo  n  Pabtt  to  the 

suit,  is  void.     Bowen  y.  /ones,  426. 

%  Whbh  Shxbov  is  Pabtt  to  Aonoff ,  the  process  most  be  dizwtsd  to  the 
coroner  of  the  county.    Id, 

H  AoBBSMXNT  TO  Indexnift  Shebett  vob  Aot  TO  BE  DoNB  by  him  in  phun 
violation  of  his  duty  is  invalid;  but  in  case  of  a  disputed  ri^t  in  goods, 
bonds  of  indemnity  given  to  induce  a  levy  upon  tiie  goods  are  eleady 
lawful    Shotwell  v.  Hatnblin,  83. 

i»  Bond  ov  Indbmkitt  is  Valid  where  there  was  a  dispute  about  the  i^^pro- 
I  priation  of  assets  receive^  on  sales  under  various  executions,  and  it  was 

given  by  the  defendant,  one  of  the  contestants,  to  induce  the  sheriff  to 
pay  over  the  proceeds  to  him.    Id. 

8w  SmooTF  HAT  Show  B7  Pabol  Evidenox,  in  an  action  on  an  indemnity 
bond,  that  the  defendant,  an  execution  creditor,  purchased  the  property 
•old  by  the  sheriff  under  various  executions,  and  then  entered  into  a  set-> 
tlement  with  the  plaintiff  by  which  he  paid  over  to  him  only  the  excess 
over  his  debt  and  retained  the  balance,  which  the  plaintiff  receipted  for 
him  on  the  executions;  such  a  settlement  is  in  effect  a  payment;  and  auoh 
evidence  does  not  contradict  a  return  which  recites  that  the  property 
had  been  sold  to  the  defendant,  bat  does  not  say  that  the  money  had 
been  paid  over,  nor  the  purport  of  such  a  return.    Id» 
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C  DiNiUBAi  iRiMttiaD  oir  Buuu'iioy  mat  bs  Sbowv  to  bb  Madb  bt  Mn- 
TAXJt  aa  between  third  persons  who  were  never  in  any  respect  parties  to 
tile  discharge  nor  in  any  privity  with  those  who  were  so.  Bdgedif  ▼• 
Emermm^  207. 

7*  Shxehv  hatiko  Madb  Two  Saus  of  Sams  Pbofxbtt  is  hot  Estoppbd, 
on  the  ground  that  he  participated  in  the  frand,  from  setting  up  the 
fraud  of  the  purchaser  at  the  first  sale  who  sues  him.  He  is  but  the 
instrument  of  the  law,  and  the  real  defendants,  the  purchasen  at  the 
second  sale,  must  be  allowed  to  show  the  franduleney  of  the  former  sale. 
MeMiehael  v.  MeDermaU,  660. 

IL  COVBBHT  OF  DbBTOB  TO   SbCBXT  BzSCUTIOK  SaLB  DOBS  NOT  CUBB   Db- 

FBOT.      Id, 
t.  PLAninFF,  A8  PUBOHABBB  AT  ShBBIFF'S  SALB,  18  PBBSUMBD  TO  BB  COOKI- 

ZABT  of  eyery  fact  and  circumstance  pertaiuing  to  his  judgment  and 
proceedings  of  sale,  though  not  generally  distinguishable  in  his  rights 
and  protection  from  a  stranger.    Caldwell  v.  WdUers^  502. 

10.  PuBOBASBR  FBOM  PuBOHASBB  AT  Shbbiff'b  Sai^  the  nature  of  whoee  title 
and  the  record  upon  which  it  is  founded  are  disclosed  by  the  sheriff's 
deed,  is  a  purchaser  with  notice,  and  entitled  to  no  protection  beyond 
that  of  his  grantor.     Id. 

11.  Pbbmittino  Propbbty  Sold  on  Exboution  to  Rbmain  in  Haxds  of 
JuDOMBKT  Dkdtob  is,  of  itself,  no  evidence  of  fraud;  but  it  does  not 
exclude  fraud,  and  may  be  a  circumstance  connected  with  others  to  show 
its  presence.    MeMiehael  v.  MeDermoU^  560. 

12.  Sheriff's  Saub  of  Pbbsonal  as  Wbll  as  Real  Estate  should  be  made 
upon  proper  notice  by  reuson,  not  only  of  positive  enactment,  but  also  of 
the  policy  of  the  law.    Id, 

18.  Shbbiff's  Duty  is  to  Inquibb  whbthbb  Dub  Notigb  has  been  Giybb, 
when  there  are  no  bidders  and  by-standers  at  the  sale,  or  else  he  subjects 
himself  to  liability  to  injured  parties.     Id, 

14.  Sheriff's  Sale  Made  with  No  Bidders  or  Bt-btanders  Prbsbnt,  ez« 
oept  the  plaintiff,  is  collusive  and  invalid.    Id, 

16.  Dutt,  not  Only  of  Officer,  but  of  Plaintiff,  is  to  Adjourn  Salb 
when  there  are  no  bidders  or  by-standers  present.     Id, 

1&  Sale  of  Lands  by  Sheriff  after  Return  Day  of  "Writ  is  Unquestion- 
ably Void,  as  a  levy  on  land,  unlike  a  levy  on  personalty,  vests  no  right 
or  title  in  the  sheriff,  and  he  acts  under  a  mere  naked  power  conferred 
by  the  execution.     Rogers  v.  Cawood,  729. 

17.  If  thebe  be  Any  Variance  between  Recitals  of  Sheriff's  Deed,  ahd 
HIS  Return,  made  after  the  sale  and  forming  no  part  of  the  levy,  those 
in  the  deed  should  govern,  as  being  the  act  of  both  parties,  and  necessary 
to  the  completion  of  the  sale.  Consequently  when  the  return  recites  that 
the  sale  took  place  on  Sunday,  the  ninth,  and  the  deed  on  Monday,  the 
recital  of  the  deed  will  prevail,  and  it  will  be  held  valid.     Id, 

18.  When  Pubohasbs  are  Made  by  One  REpRESENTiNa  HimreIiF  to  be  act* 
ing  under  an  agreement  with  a  judgment  debtor,  and  for  the  latter's 
benefit,  when  in  fact  there  was  no  agreement,  the  advantages  thus  ob- 
tained will  be  taken  from  him,  on  the  ground  of  fraud.  Khiard  v.  Hien, 
043. 

to.  SxTBNT  AND  OPERATION  OF  Shbriff's  Dbed  must  be  measured  by  the  levy 
tiiat  he  made,  and  the  appraisement  and  sale  consequent  thereon,  and 
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oan  not  be  enlarged  by  any  egpreidon  that  he  may  hnw  made  we  ef 
therein.    Morgan  v.  Meuon,  46i. 

20.  Pabol  Eyidbnoi  is  ADMT«arm.B  to  lowmtY  Prsmobs  intended  te  be 
conveyed  in  a  sheriff's  deed.    BaU$  v.  Bank  qfMiucmri^  145. 

21.  Gbowino  Grain  Pabsbb  bt  Sebbiff's  Debd  of  Land  as  Appitbxbhabt 
thereto,  when  each  grain  was  the  property  of  the  judgment  debtor  at 
the  time  when  the  deed  was  ezeonted.    B€ar  v.  BUztr,  480. 

22.  Shebiff  oan  not  Intboduob  Evidbkcb  to  Contbadiot  his  Own  Rb- 
TDBN.    Shotwell  V.  HamhUn,  83. 

28.  In  Bxecutino  Wbit  of  Possession,  It  is  Dutt  of  Officbr  to  deliver 
the  full  and  actual  possession  of  the  premises  recovered,  and  simply  tam- 
ing the  defendant  out  of  the  house  into  the  yard  and  allowing  him  to  re- 
sort to  an  out-house  is  not  a  legal  and  proper  service.  Fanuwofth  v. 
Fowler,  718. 

24.  FoBTUOOifiNO  Bond  Returned  ''Forfeited,*'  on  Whiou  Execution  mat 
BE  Issued,  is  not  regarded  as  a  judgment,  under  the  Texas  statute,  so  as 
to  make  it  a  satisfaction  of  the  original  judgment,  and  a  suit  may  be 
brought  to  revive  the  original  judgment,  notwithstanding  the  forfeiture 
of  the  bond.     Cole  v.  Boberteon,  784. 

26.  Surett  on  Forfeited  Forthoomino  Bond  is  not  Neoessary  or  Pbopbb 
Party  to  a  suit  to  revive  the  original  judgment,  and  a  diacontinuaiice 
as  to  him  is  not  a  discontinuance  of  the  suit    Id, 

See  Corporations,  7;  Deeds,  7;  Easements,  1;  Judgments,  12;  Mabbibp 
Women,  2;  Vendor  and  Vendee,  6;  Witnesses,  5. 

EXECUTOBS  AND  ADMINISTEATOBS. 

1.  Ezeoutob  may  Immediately,  upon  Death  of  Testator,  Take  Fobsbs- 

SION  of  the  effects  and  bring  suits.     Arnold  v.  Arnold,  434. 

2.  Gross  Negligence  or  Fraud  can  not  be  Charged  against  Adminib- 

TRATOR  making  mistake  in  distribution  of  his  intestate's  effects,  which 
was  common  to  him  and  all  interested  in  the  estate.    WUUanu  v.  HarreU, 
442. 
9.  Executors  Made  Trustees  of  Land  Take  not  Merely  Naked  Powxb 
TO  Sell,  but  the  legal  title  to  the  land.     Ross  v.  Barclay,  618. 

4.  Executor  Accepting  Trust  Accepts  It  Entirely,  and  can  not  Bb* 

nounob  Portion  of  It.    Jd. 

5.  Lands  in  Pennsylvania  Subjected  by  Testator  to  Trust,  other  than 

for  payment  of  debts,  of  which  the  executors  in  New  York  are  trus- 
tees, can  be  conveyed  only  by  the  executors'  accepting  all  the  trusts 
under  the  will,  or  by  their  rejecting  the  trusts  entire,  and  procuring  the 
appointment  of  a  trustee  in  Pennsylvania.  A  middle  coarse  of  renouncing 
the  executorship  and  trust,  so  far  as  regards  the  lands  in  Pennsylvania 
and  procuring  the  appointment  of  an  administrator  with  the  will  an- 
nexed in  Pennsylvania,  will  fail,  for  he  can  not  execute  the  trust,  and 
they  can  not  renounce  it  in  part.  Id, 
8.  Executor  is  not  Liable  for  Assbts  which  come  into  the  hands  of  his 
co-executor.    Atcheaon  v.  Bobertaon,  834. 

7.  ExxcuTOR  IS  Liable  Only  for  his  Own  Acts  or  Defaults.    Id. 

8.  Whbn  Cause  of  Action  is  Such  that  Original  Administrator  might 

HATE  Sued  in  his  representative  character,  the  right  of  action  devolves 
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«poo  the  adminittofttor  de  honU  mm  of  the  Inteitate,  and  not  upon  tlie 

upwwntativii  of  the  original  adminiBtrator.    Hanneiy  ▼.  DtctcA^,  ISl. 
IL  SraruTBi  of  PsiorsTLVAyiA  do  kot  Empower  ABMnriBTRAXOB  on  Bona 

VON  WITH  Will  Avvszxd  to  execute  trnat  of  land  confided  to  an  ez- 

eoator  by  title  or  by  name,  for  any  other  purpose  than  to  tell  for  the 

payment  of  debta.    Bou  v.  Barclay,  616. 
lOi  PunmxTANiA  Statute  Puts  ADMunsTBATOR  with  Will  Antrnxmo  ov 

Foomro  with  Surtivino  Executor,  bat  not  on  a  footing  with  a  t«- 

tamentary  tnistee.    Id, 
Bm  OomtiTUTiOHAL  Law,  5;  Estates  or  Dbobdvmts;  Husbaiid  avo  Wm^ 

1;  Statute  of  LuoTATioifs,  d,  & 

BXEMPLABY  DAMAOBS. 
See  Damages,  1;  Seduotioh,  % 

EXEMPTIONS. 
See  HoMESTSADSy  1. 

EXPERTS. 
See  Criminal  Law,  29. 

FACTOBa 

L  Faoior  oohi  not  Aoquire  Avt  Ihterest  ik  Goods  GomaovRD  to  Ub, 
from  the  &ot  that  the  oonaignor  delivers  them  to  a  carrier  addrssasd  to 
the  factor,  and  takes  a  receipt  or  bill  of  lading  for  them  eiprssBing  thai 
they  axe  to  be  delivered  to  the  factor.  Until  either  the  merchandise  cr 
the  receipt  or  bill  is  delivered  to  the  factor,  the  consignor,  if  he  is  the 
general  owner,  can  sell,  mortgage,  or  pledge  them  to  a  third  person,  by 
a  transfer  of  the  receipt  or  bill,  notwithstanding  he  is  indebted  to  the 
factor  for  advances  for  former  consignments.  Bank  qf  Boekuier  v.  Jcm$t 
290. 

%  Faoior's  Imterbbt  nr  Goods  CoNsiaKSD  is  Ck>NDiTioNAL  on  Aooeftakob 
OF  Draft  drawn  on  him  by  the  consignor  and  general  owner,  notwith- 
standing the  latter's  indebtedness  to  the  factor,  where  a  bank  disooonti 
snob  draft  on  secarity  of  the  carrier's  receipt,  with  the  nnderstandlng 
that  if  the  draft  is  not  accepted  the  bank  could  take  the  gooda  and  seO 
them,  bat  if  accepted  the  factor  was  to  liave  the  goods  and  the  bank 
woold  look  to  him  for  payment;  and  the  bank  holda  the  gooda  in  tmsl^ 
OTt  it  sesms,  by  way  of  mortgage  or  pledge.    Id* 

FAIilE  REPBESENTATIOK& 
See  Deeds,  12;  Sales,  9,  11, 1% 

FAMILY  KEGISTEB. 
See  EviDENOE,  U. 

FEDERAL  COURTS. 
§m  Jvsammr^  2^  28;  Juribdiotion,  1, 2;  Pliadiiw  ak» 

FEE  SIMPLE. 
See  Deeds,  1:  Equity.  2;  FizturbIi  2. 
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febibs  covert. 
8m  HmnAHD  akt>  Wifx;  MAwmin  W( 

FENCEa 

866  AOGE8SIOH. 

FIXTUBE& 

L  PnaovAL  Chattil  Don  not  Bxooms  Fixroxi,  wo  am  to  mm  Past  ov 
Ri4L  Braxb,  «n1w  it  be  60  affixed  to  the  freehold  as  to  be  ineapable  «i 
■erennoe  from  it  withoat  Tiolenoe  and  injury  to  the  freehold;  and  if  it 
be  60  annexed,  it  i«  a  fixture,  whether  the  annexation  be  for  nee,  for  orna- 
ment, or  from  mere  caprice.    Frovidenee  Cku  Co*  v.  Thmrbert  021. 

%  Ghattklb  Afiixkd  to  Bxaltt  ufdbb  Liourw  do  not  Baoom  Ftz- 
TUBis,  bnt  if  affixed  under  a  deed  in  fee  of  the  right  to  do  60,  they  be- 
oome  fixturee.    Id, 

&  Oas  Pipes  Laid  bt  Corpobation  in  Pobuo  Stbixt  bt  Authoiutv  ow 
Chabtxe  repealable  at  will  of  legislature,  and  sank  in  the  eoU  to  the 
depth  of  eeveral  feet,  and  not  removable  withoat  digging  np  the  earth* 
an  fixtoiee,  and  taxable  as  realty.    Id. 

FORBEARANCE. 

See  SUBBTTSHIP,   1. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

LAimi  Hbj>  or  Violation  ov  Pbohibitionb  of  IvjmrocRnr  may  be  i»> 
oovered  in  an  action  at  law  for  forcible  entry  and  detainer. 
▼•  Fowler^  71S, 

FORECLOSURE. 

See  HOMBBTBADfl,   0. 

FOREIGN  ASSIQNMSNT& 
See  OoNPUOT  of  Law6» 

FOREIGN  RECORDS. 
See  Evidbnox,  3,  4. 

FORFEITURE. 
See  OoHTBACTB,  6;  Exjiuutio»i»  tti 

FORMER  RECOVERY. 
See  Assumpsit,  1. 

FORNICATION. 
See  Cbimikal  Law,  &-& 


\ 

\ 


FORTHCOMING  BOND& 
See  SzBOUTiONB,  24, 25k 
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FRAUD. 

!•  QjumxmB  of  FujjktoVb  Pabticifatiov  nr  AM.Bai>  Feaub  ibdou)  bb 
Lbtt  to  Jubt  where  there  is  evidence  to  that  effect.    MtMkhad  t.  Me^ 

S.  Fbaud  can,  in  Mo0t  Casks,  be  Madb  Out  Ovlt  bt  Oqhgatbnatiok  of 
CSnunTHSTAiroBS,  many  of  which  in  themeelyee  amoont  to  very  little,  Imt 
in  connection  with  others  make  a  strong  case.    Id. 

8m  Aoooukt,  1;  Aoknowlbdohbmts;  Aitctioks;  BANXBuncnr  avd  Iv* 
SOLTBKOT,  2;  OoKMON  Cabbiebs,  6,  7;  OoHTBAOTS,  5;  Dbbds,  12;  BZB- 

OOnOBS,  7»   11,  14,    18;  EXBCUTOBS  AND  ADMUnSTBATOBS,  2;  HUSBABD 
ABD  WiFB,  2;  InSURAKOB — FiBE,   12;  JUDOHKNTS,  11,  12;  SaLBS,  4»  11, 

20i 

FRAUDULENT  00KVBYANCB9. 
See  ExEounoNSy  11. 

FREIGHT. 
See  Common  Gabbibbs,  9. 

GAMINO. 

B0H1>  OlTBN  TO  SbOUBE  PaYMBNT  OF  MOBET  LOST  BT  BbXTIHO  OH  ElBOKIOB 

is  Yold,  as  being  against  public  policy,  althoogh  neither  of  the  partisa 
▼oters.    BeUM  v.  Reynolds^  417. 


GARNISHMENT. 
Bee  Attachments,  2nAi  CobfobaxiovSi  ?• 

GAS  PIPES. 
See  Cobpobations,  14;  Fixtubb8»  S. 

GENERAL  ISSUE. 
See  Assumpsit;  Marrtbp  Women,  5;  SalbBi  14. 

GIFTS. 

L  DunrBBT  of  Possession  is  Essential  to  Vauditt  of  Pabol  Gift.  BoI 
what  will  amount  to  a  delivery  must  depend  npon  the  natora  of  the 
thing  given,  and  the  drcnmstances  of  the  case.  Actual  mannal  delivery 
is  not  necessary  in  all  cases,  but  where  the  circumstances  of  the  esse  wMl 
not  admit  of  an  actual  delivery,  it  may  be  symbolical  or  oonstmotive. 
ffUUbrant  v.  Brewer,  757. 

2.  Gift  mat  be  Complete  and  Valid,  as  between  Donob  and  Donbb,  un- 
der certain  circumstiuices,  without  delivery.     Id, 

S.  Whbbb  Donee  is  Minor  Living  with  heb  Fathbb,  the  gift  will  be  sus- 
tained without  a  delivery.    Id, 

4.  Where  Donor  Brands  Cattle  with  Name  of  Donee,  who  is  his  infant 

daughter  living  with  him,  and  records  the  brand,  these  acts  constitute 

such  a  symbolical  or  constructive  delivery  as  is  equivalent  to  an  actual 

delivery,  and  afford  as  satisfactory  evidence  of  his  intention  to  part  with 

the  dominion  and  ownership  of  the  property  as  the  nature  of  the  oase 

admits  of.    Id. 

See  Equity,  12. 
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GRANTS, 
8m  OoavoBAinomb  14|  Bjaomsvr,  1;  Pdbuo  Labssi 

OBOWINO  CROPS. 
8m  AncAOBMSHTs,  1;  Kjuboutiuiw»  SL 

GUABANTT. 

HoiAm  ov  Hon  n  hot  Bouhd  to  Gitb  Nonoi  to  GoABAavoft  «i  Hi 
■BB'pujjBWiil  bf  the  maker  et  matarity.    Jfiofteyer  ▼•  /Vn;  47li 

See  SuBXTYSBiP,  2-4. 

GUARDIAN  AND  WARD. 

8m  MOBIGAOIB,  5. 

HABENDUM. 
8m  CovsHAiraByS. 

HEARSAY. 
8m  £vidxvc%  Ifi. 

HEIRS. 
8m  Dbedb,  Is  Wilu»  7»  & 

HIGHWAYS. 

L  OwviE  OF  Lajtd  mat  Dbdigatb  It  ab  Public  Hiahwat  wrboot  Da% 

and  a  hmt  o£  twenty  yean  is  Dot  neoeBaaiy  to  eetabUih  sqoIi  dedication. 
Stacey  V.  Miller,  112. 
8i  Lakb  Lkit  thbouoh  Fabm  for  the  owner's  oonvenienoe  doM  not  beoome  ■ 
pablic  highway  by  reason  of  the  publio  using  ife  m  snoh  for  fifteen  yeaia. 
Id. 

S.  SlMFLB  DXDIOATION  OF  LaHD  AS  PVBLIO  HlOHWAT  MAT  BB  NbOATITBD 

by  an  act  of  the  owner  appropriating  to  himself  a  nM  of  the  same  iaoon- 
sistent  with  its  intended  use  by  the  public,  providing  the  act  is  perfonned 
within  the  time  necessary  to  give  a  grant  by  user  or  prescriptioa.  Id, 
A.  Whxn  Land  is  Dbdioatsd  to  Pvbuc  for  the  purposes  of  a  strMt,  and  is 
used  for  such  purposes  by  a  city,  an  ordinance  declaring  it  to  be  a  stnet 
Is  unnecessary.     Taylor  v.  St,  LauiSf  89. 

6.  CnT  IS  NOT  LiabIiB  to  Owtteb  of  property  adjoining  a  street  fordamagss 

resulting  to  his  property  by  reason  of  bank  or  walls  falUng  in  occasioned 
by  repairs  or  improvements  made  on  the  street  by  order  of  the  city  when 
the  work  performed  has  been  done  in  a  proper  and  careful  manner.  Id, 
8.  Gbadino  Street  or  Alley  Dedicated  to  Public  Use  by  a  city  will  not 
be  considered  such  an  exercise  of  the  right  of  eminent  domain  as  to  ra- 
qnire  compensation  therefrom  to  owners  of  adjoining  property.    Id. 

7.  Public  Acquibbs  an  Easbmekt  Mebelt  in  Highwatb — a  right  to  hm 

the  road  for  the  purpose  of  psssing  and  repassing.  Troy  v.  CheMrt  R, 
R.  Co.,  177. 

8.  Right  of  Pubuo  to  Pass  and  Repass  over  Highway  draws  after  it 

the  right  to  require  the  road  to  be  kept  in  repair  by  thoM  upon  whom 
the  law  has  placed  that  burden,  and  the  right  to  require  the  ramoval  of 
all  obstructions  to  its  use.    Id. 
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H  Dovr  or  ICimro  Ain>  Bspaibino  Hxohwatb  n  IiiroaD  umw  T(ywirB» 
mad  the  town  aoquirei  a  qualified  interest  in  a  highway  ooDitnieted  by 
it,  distinct  from  the  right  of  way,  of  paning  and  repaoeing,  and  of  mak* 
ing  and  repairing  the  road,  acqaired  by  the  pablie.    Id, 

10.  Town  mat  Maintain  Action  against  Pbbson  Injubino  Hiobwat  by 
destroying  a  bridge  which  the  town  erected,  and  which  it  is  bound  to 
maintain,  and  recover  all  sach  damages  as  are  sustained  by  the  wrongfol 
act.    IdL 

11.  ASBESBMSHT  FOR  ImFBOTINO   STBKET  NxRD  NOT  BB  MaDM  BT  JuBT  OT 

commissioners,  under  section  7  of  article  1  of  the  Kew  York  oonatitatifln, 
since  that  provision  applies  only  to  private  pix>perly  taken  for  publio 
use  by  right  of  eminent  domain,  and  not  to  cases  of  taxation.  People  T« 
Mofor  o/ Brooklyn^  266. 

1%  Objbotionb  to  Rboulabitt  of  Stbbst  AflSBSSMBNT  considered.    Id, 

IZ,  Lboislatitb  Act  Auteobizino  Exfxnsb  of  Impbovino  Stbbbtb  to  bb 
AnnsBD  UPON  Pbofbbtt  Ownbrs  and  occupants  benefited  thereby,  in 
proportion  to  the  amount  of  such  benefit,  is  a  rightful  exercise  of  the 
power  of  taTatJon,  and  not  an  attempt  to  ezerdse  the  right  of  eminent 
domain.    Id, 

14.  Danoxbous  Opnnino  in  Fbbquxntsd  Stbxnt  in  Cirr  is  Pctblio  Nui- 
BANCB,  and  it  is  not  error  for  the  court  in  charging  the  jury  to  speak  of 
it  as  such.    BeaUy  v.  QUmore^  614. 

16.  Condition  in  Pkbuit  fob  Making  Excavations  in  Strxxt  that  Li- 
obnbbx  shall  Maintain  GaABOs  and  lights,  and  shall  be  answerable  for 
any  damage  occasioned  by  the  construction  of  the  intended  work,  is  not 
available  to  sustain  an  action  by  a  third  person  injured  in  consequence 
of  falling  into  the  excavation  for  want  of  guards  and  lights;  it  operates 
only  in  Jbvor  of  the  licensor.    Blake  v.  Ferris^  904. 

16.  BoAD,  Becobd  of  Which  Shows  that  It  was  Laid  Out  and  confirmed 
to  a  navigable  stream,  runs  to  the  water's  edge,  even  though  the  viewers, 
in  laying  it  out,  did  not  actually  survey  or  mark  it,  and  the  surpervison 
have  not  worked  upon  it,  further  than  the  top  of  the  bank.  BaUiti  v. 
OoinmonwcaUhf  581. 

17.  BoAD  CoHHBNCBD  OB  Tebminated  AT  Anothxb  Boad  is  Intended  to  fur- 
nish passage  from  and  to  that  other,  and  the  same  rule  applies  to  a  road 
terminating  at  a  navigable  river.    Id, 

18.  OwNBB  OF  Soil  can  not  Impsdb  ob  Obstbuct  Boad  Tkbminatino  at 
Navioablb  Bivbb,  and  intended  as  a  means  of  public  communication 
between  the  river  and  the  country  adjoining,  by  erecting  a  wharf  and 
filling  it  up  so  as  to  raise  the  terminus  of  the  road  from  the  edge  of  the 
water  to  the  top  of  the  wharf.    Id. 

19.  CoMMissiONBBS  OF  BoADS  ABE  CoBPOBATiON  glib  modOf  having  a  cor- 
porate organization,  perpetuity  of  succession,  etc,  though  they  are  not 
a  corporation  proper,  because  they  have  no  corporate  name,  seal,  or 
property.    Miller  v.  Ford,  687. 

20.  COMMISSIONSBS  OF    BOADS  MUST   SUS  AND  BB    SUBD  C!0LLICTIVBLT,   by 

their  proper  names  and  official  designation.    Id, 
21.  CoiofissioNKBS  IN  Ofticb  whbn  Action  IB  Bbouoht  abb  Pbopbb  Pab- 
TIB8  to  an  action  against  commissioners  of  roads,  on  a  contract  made 
with  them  officially,  and  not  those  in  office  when  the  contract  was  made. 
Id, 
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MSB  BoAKD  of  oommiHloiMn  of  roftda,  in  their  piiT»to  capacHj,  tfattl 
the  oontraot  saed  on  wm  made  with  the  def  endaiitB  and  certain  other  per* 
Bona  named,  then  oommiBaionerB  of  roada,  in  their  official  capacity,  givea 
the  plaintiff  a  better  writ  and  is  good  notwithatanding  the  changea  ia 
membership  of  the  board,  becauae  the  plaintiff  must  take  notice  of  thoee 
changea  and  sue  the  existing  board.    Id, 

28.  Damages  for  Which  Town  gait  Recover  for  Injury  to  ns  Highway 
bj  a  railroad  corporatioD  do  not  extend  to  mere  inconveniencea  in  the  naa 
of  tha  road  not  making  it  more  expensive  to  be  kept  in  repair;  bo  t  if  the  in- 
jury renders  the  highway  more  expenaive  to  be  kept  in  repair  or  to  make 
it  reaeonably  safe  and  convenient  for  the  public,  the  town  may  recover 
reasonable  damages,  and  if  the  railroad  so  obatmcted  the  highway  thttk 
the  public  could  not  pass,  the  town  may  recover  what  it  would  coat  to 
provide  another  mode  of  passing.     Troy  v.  Cheshire  B.  R,  Co,,  177. 

9ft.   lOXM — PLAINTIYr  CAN  NOT  RECOVER  FOR  AkY  CaITSB  OF  ACTION  NOT  In* 

OLUDBD  in  his  writ;  consequently,  in  an  action  by  a  town  agfednat  a  rail* 
road  for  injury  to  a  highway,  where  the  declaration  alleges  injury  from 
the  first  construction  of  the  railroad,  and  from  its  continuance  to  the  date 
of  the  writ»  the  plaintiff  can  recover  for  no  damage  not  sustained  whsD 
hia  action  ia  commenced ;  but  for  any  future  damage  he  may  reoover  in  an 
action  based  upon  the  continuanoe  of  the  injnrioua  cause.    Id, 

tf.  Idem — ^In  Action  sy  Town  for  Injury  to  Highway,  where  the  injuiy 
is  of  such  a  character  that  its  continuance  ia  necessarily  an  injury,  and 
where  it  is  of  such  a  permanent  character  that  it  will  continue  without 
change  from  any  cause  but  human  labor,  there  the  damage  is  an  original 
damage,  and  may  at  once  be  fally  compensated;  but  where  the  continu- 
ance of  such  act  is  not  neceasarily  injurioua,  or  where  it  is  necessarily  of 
a  permanent  character  but  may  or  may  not  be  injnrioua,  or  where  it 
may  or  may  not  be  c<mtinued,  there  the  injury  to  be  <M>mpflnHated  in  a 
suit  is  only  the  damages  that  have  happened.     /<2. 

96.  Spbcial  Allegation  of  Damages  for  Injury  to  Highway  is  not  neces- 
sary in  an  action  by  a  town  against  a  railroad  corporation  where  damages 
neceswrily  result  to  the  town  from  the  injury.    Id. 

Bm  OmroBATioNBy  14,  15,  17;   Fixtures,  3;  Maesbr  and  SxRYAar^  1} 

HOMESTEADS. 

1.  HOMBSXIAB  18,   BY  CONSTITUTION    OF  TXXAS,    EXEMPTED    FROM    FOBaiD 

Sale,  but  its  voluntary  alienation  is  not  thereby  inhibited.  Saanpitm  v. 
WiUiamaon,  762. 

9t  Homestead  can  not  be  Affected  by  Any  Species  of  Ck>MPUL80RY  Dis- 
position, nor  can  it  be  voluntarily  disposed  of  without  the  assent  of  the 
wife,  but  with  her  consent  it  may  be  transferred  or  incumbered  in  any 
mode  deemed  judicioos  or  advisable.    Id, 

B.  Mortgage  is  not  Alienation  of  Real  Estate,  and  therefore  a  wife, 
by  giving  her  consent  to  a  mortgage  of  the  homestead,  does  not  give  hsK 
consent  to  a  voluntary  sale  or  alienation  of  it.    Id, 

ft.  Homestead  is  not  Separate  Property  of  Wife;  she  baa  no  property 
in  it.    Id. 
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A.  HmnAHD  n  Only  Pebmhtid  to  AunrAsi  HomsnuD  with  OoNSsmF 
OF  WiVB,  in  the  mode  pointed  oat  by  the  legitbifeoxOy  mod  it  has  not 
pointed  oat  a  mortgage  as  the  mode.    I<L 

t,  Salb  undbb  Dkobss  of  Forkolosubx  of  Mobtqaob  oomea  within  the  de> 
■cription  of  a  forced  alienation,  and  the  homestead  of  a  hnsband  and 
wife  can  not  be  so  sold,  even  though  they  may  have  voluntarily  pledged 
the  property  as  security  for  the  debt,  and  by  implication  agreed  that  it 
ahoold  be  subjected  to  a  decree  of  forecloeare  and  sale.  They  can  not 
waive  the  immunity  with  which  the  constitation  shields  the  property, 
nor  require  courts  to  enforce  agreements  the  object  of  which  is  to  ezpoee 
propefty  under  the  protection  of  the  constiUition  to  f ovoed  mIo.    Id, 

HOMICIDK 
See  Cbixival  Law,  18-21,  25,  27-38. 

HUSBAND  AND  WIFE. 

L  Widow  is  Intbbkstkd  in  Psbsoit al  Estatb  of  Dbgsasid  Hubbaitd  ub> 
der  the  Pennsylvania  statute,  although  she  has  received  a  devise  or  be- 
quest under  the  will,  and  she  is  therefore  entitled  to  a  fair  account  of  the 
personal  estate  by  the  executor,  and  to  final  judgment  on  the  merits 
upon  her  application  to  the  court  under  the  act  of  1832,  which  requires 
the  removal  of  an  executor  who  does  not  file  a  true  inventory  '*upon 
application  of  any  person  interested."    MeUut^s  Appeal^  673. 

8.  Whxrb  Husband  has  Acted  Unfaiblt  or  Iniquitouslt  towards  hu 
WiFS  in  inducing  her  to  execute  an  instrument  incumbering  her  separate 
estate  to  secure  an  individual  debt  of  his  own,  he  can  not  join  with  her 
in  a  suit  to  repudiate  such  transaction,  to  the  injury  of  innocent  third 
partiea.  If  she  has  a  remedy,  it  is  adversely  to,  and  not  conjointly  with, 
her  husband.     HatrUey  v.  .^Vo^A,  772. 

BmDowkb;  Homxsxkadb;  Judomxnts,  4;  Mab&ixd  Womxn;  Pomiwion,  1| 

WiLLa,  23, 

ILLEGAL  CONTRAOTS. 
See  AuonoNS,  4, 6. 

IMPEACHMENT  OF  WTTNESSBS. 

See  WiTNxsaxs,  8,  9. 

IMPLIED  CONTRACTS. 

See  CO-TENANOT,  5. 

IMPLIED  WARRANTY. 
See  Landlobd  and  Tenant,  2,8;  SAi.iB|4-<i. 

IMPROVEMENTa 
See  CoBPORATiONB,  15, 17;  Deeds,  10;  HtOBWAVB^  6^  fl^  13* 

INDEMNITY. 
See  CoNT&ACXS,  6;  Bzboutxomb,  3-5;  Injunotionb,  2;  ImuBAiraE— Fibb»%  UL 

AM.  Die.  YoIm  LY— M 
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INDICTMENT. 
See  GuMnrAL  Law,  2-4,  7-1%  15-17. 

INDOBSEMENT& 
Bee  NaooxxABLi  IvsTEnifXNn,  4»  6^  8»  10^  10b  17. 

mPANCY. 

L  Stidiiiob  that  PLAXHTirr  was  *'a  Small  Gnu."  nr  1842;  end  thet  in  the 
faJl  of  1848  she  wis  *'  npwmnlB  of  twenty-one  yeen  of  age,"  ie  not  eoffi- 
oient  to  raetein  an  allegation  in  her  petition  that  ahe  attained  lier  m^ 
jority  on  the  twenty-eeventh  day  of  Ootoher,  1848,  and  that  prior  to 
that  date  ahe  waa  an  infant  under  the  age  of  twenty-one  yean.  HUk- 
hratU  v.  Brewer^  757. 

%  Whxrb  TuLDsmwr  Allbois  Ihtanct  hi  Aksweb  to  Plba  of  Siatdtk  ov 
LnciTATiOKS,  bat  fiaila  to  prove  it,  anoh  inanffidency  of  pioof ,  though  not 
apeeially  aaaigned  aa  error,  may  be  made  available  for  levetaing  the  jodg- 
ment,  in  the  aapreme  ooort.    Id, 

S.  Cou&T  ov  Equitt  has  Powsb  to  Sxll  bithxr  Vbbtbd  ob  COHTDfOSn 
EsTATBB  OF  Infamts,  who  are  properly  made  partiea  befbre  it.  Bt^  ▼. 
/iaAer,  627. 

Bee  OiVTB,  3,  4;  Judicxill  Salbs,  1;  Mobtoaoib,  5;  Pabbht  Ain>  Child, 

Statutb  of  LntiTATiovs,  9. 

INJUNCTIONS. 

1.  Pabtt  is  Bound  bt  Ihjunction  froh  ths  Tdib  Hb  hab  Notiob  of  iti 
iaananoe,  or,  if  there  ia  no  unneceaaary  delay  in  iaaaing  it,  from  the  tuna 
the  order  granting  it  ia  made.    Famsworth'v.  Finoler,  718. 

8.  Act  Donb  ik  Violation  of  Injttnotion,  being  unlawful,  ia  to  be  deemed 
ineffectual  and  unavailable  aa  to  the  purpose  intended  aa  though  it  had 
not  been  done,  or  if  that  ia  impoeaible  becanae  of  the  intervention  of  the 
righta  of  innooent  third  partiea,  the  defendant  ia  liable  to  make  indemnity. 
Id. 

Bee  CoBPOBaxiONSi  4;  Easembntb,  2;  Foboiblb  Bntbt  abb  Ublawivl 

Dbtaibbb. 

INSANITY. 

1.  CoNTBAon  Madb  with  Lunatics  are  not  all  abeolntely  void.  SSekaM' 
son  V.  Strong,  430. 

2:  CoNTBAOis  Madx  with  Lunatics  fob  Nbobbsabibs  or  things  aoitable  te 
their  condition  or  habita  of  life  will  be  auatained.    Id, 

8.  Sbbticbb  of  Nubsb  ob  Guabd  to  Cabb  fob  ob  Pbotbot  Luvatio  from  a 
propenaity  to  iujure  himself  or  his  property  Will  be  deemed 
and  an  action  wiU  lie  against  the  lunatio  to  reoover  a 
althoQgh  the  nnrae  or  guard  waa  not  employed  by  him.    /d. 
SeaSTATDTB  OF  LmiTATIONB,  4;  WnxSy  2. 

INSOLVENCY. 
Bee  Banxbuptot  and  Inbolvbitoi. 

INSTALLBiENT. 
See  CoBPOBATiONS^  12l 
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INSTRUCTIONS. 
AonroT;  Aucnoiis,  1;  Ck)MMON  Cakrisbs,  11;  Cbiminal  Law,  33; 
HiOHWATS,  14;  Pleading  and  Praotiob,  10-24. 

INSURANCE— FIRE. 

1.  VsHDos  Retains  Insurable  Intekest  Who  has  not  Parted  with  idl  his 
Snterast  in  the  property.    Norcron  v.  Ins.  Companifs,  671. 

5.  Vendor  Rbtainino  Possession  oy  Goods  bt  Aorbembnt  op  Parties  and 

holding  the  policies  of  insurance  which  he  liad  previously  procured  thereon 
as  ooUateral  security  for  the  payment  of  the  residue  of  the  purchase 
money  retains  an  insnrable  interest  in  the  goods.     IcU 

8k  Sfboial  Interest  of  Mortgagee  is  Insurable  either  generally,  when  he 
insures  as  entire  owner,  or  specially,  when  the  nature  of  his  interest  is 
specified  in  a  memorandum;  but  in  either  case  he  recovers  only  to  the 
extent  of  his  interest.     Smith  v.  Columbia  In*.  Co,,  546. 

4.  Gxneral  and  Special  Owner  may  Each  Insure  Separately  and  re- 
cover separately  pro  irUcresse  9uo,     Id. 

6.  Mortgagee  Insuring  Special  Interest  must  Disclose  Fact  that  he  holds 

prior  mortgages  on  the  property,  for  by  insuring  a  limited  interest,  with- 
out disclosing  facts  which  might  affect  its  apparent  solidity,  he  induces 
the  company  to  take  a  risk  on  terms  which  would  otherwise  have  been 
declined.     Id. 

A.  Insurer  is  Entitled  to  Benefit  of  Every  Material  Fact  within  the 
exclusive  knowledge  of  the  applicant,  whether  the  latter  believe  those 
facts  to  be  material  or  not,  or  whether  they  are  undisclosed  by  accident 
or  design.     Id. 

7«  Insurers  of  Mortgagee's  Special  Interest  are  not  Bound  to  Inquire 
as  to  the  existence  of  prior  incumbrances  on  the  property  from  the  mere 
fact  that  the  mortgage  included  land  which  could  not  be  consumed.  This 
is  not  a  suspicions  circumstance,  for  the  ground  might  be  insufficient  to 
secure  the  mortgage,  and  thus  render  insurance  on  the  consumable  prop- 
erty mortgaged  advisable.     Id. 

8.  Contract  of  Insurance  is  Mere  Personal  Indemnity  against  loss  to 
the  person  with  whom  it  is  made,  or  those  falling  within  the  scope  of  its 
provisions.  As  soon  as  the  interest  of  such  person  ceases  in  the  property 
the  contract  is  at  an  end,  from  the  impossibility  of  any  loss  happening  to 
him  afterwards.  It  is  not  assignable  without  the  consent  of  the  insurer, 
and  inasmuch  as  it  does  not  attach  to  the  property,  it  does  not  pass  to  the 
purchaser  upon  a  sale  of  it.     McDonald  v.  Black,  448. 

••  It  IS  Weu.  Settled  at  Prkbbnt  Day  that  Insurable  Interest  need 
not  amount  to  a  right  of  property  or  of  possession.  Whenever  a  legal 
connection  can  be  shown  to  exist  between  injury  to  tbo  thing  insured  and 
the  loes  to  the  party  insuring,  it  will  suffice.     Id. 

10.  Mortgagee  of  Property  whose  Mortgage^  has  not  been  Forfeited, 
but  has  some  months  to  run,  has  not  such  legal  title  or  ownership  in 
such  property  as  will  entitle  him  to  collect  insurance  money  payable  to 
the  owner,  upon  its  loes,  and  apply  it  to  the  payment  of  his  mortgage. 
Id. 

11«  Congbalment  or  Breach  of  Warranty,  Which  will  Avoid  Poucy  of 
fire  insurance,  is  not  shown  by  proof  that  facts  material  to  the  risk,  which 
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were  known  to  the  inrared  when  ha  Applied  for  the  policy,  were  not  di^ 
oloeed  by  him.    ChUes  v.  Madiaon  County  M,  In$.  Co,,  360. 

tS.  Apfuoant  fob  Insu&anox  Akswbriko  Frankly  and  Truthfullt  All 
QassnoNB  put  to  him  as  to  the  situation  and  exposures  of  the  buildings 
to  be  insured  discharges  his  duty,  if  there  be  no  fraud.     Id, 

tl.  Omission  bt  Insured  to  Mention  Am.  Buildings  within  Ten  Rods»  in 
answer  to  a  question  in  the  form  of  application  furnished  by  the  company 
as  follows:  '*How  bounded,  and  the  distance  from  other  buildings,  if 
less  than  ten  rods,  and  for  what  purpose  occupied,  and  by  whom  f  "  is  no 
defense  to  an  action  on  the  policy  where  the  insured  mentioned  the 
*' nearest"  buildings  in  each  direction,  and  plainly  showed  that  he  an- 
swered the  question  as  he  understood  it,  and  the  answer  was  accepted 
as  sufficient  at  the  time.    Id. 

t4.  Beeotion  ov  New  Building  bt  Assubxd  Adjoinino  Ihsubbd  BuiLDnro, 
If  no  injury  actually  results,  and  there  is  no  provision  in  the  contnujl 
against  it,  does  not  vitiate  the  policy;  so,  thongh  the  Insured  intended 
to  erect  such  new  building  when  the  insurance  was  effacted,  and  not 
being  asked,  said  nothing  about  it.    Id. 

ift.  Pboximatb  Cause  of  Loss  Only  is  Regarded  both  in  fire  and  in  marins 
insurance.     Id. 

M.  Negligence  of  Tenant  Occupying  Insured  Buildinos,  aitkougm  the 
Cause  of  Fire,  is  not  a  defense  to  an  action  by  ^e  owner  and  landlord 
on  the  policy;  to  secure  indemnity  against  consequences  of  negligence  la 
one  of  the  objects  of  insuring.    Id, 

€7.  Condition  in  Policy  that  It  should  be  Void  while  Buildihg  Affbo- 
priated  to  Hazardous  Vocations  specified,  held  not  violated  by  a 
merely  temporary  exerdse  of  one  of  the  prohibited  trades  in  the  building. 

Id. 

See  Attachments,  7. 

mSURANCE—MARINK 

ImnuBE  m  not  Liable  for  Loss  of  Vessel  by  Kbglbot  to  Repair  her  at  her 
oatward  port,  on  her  becoming  unseaworthy  on  the  voyage  oat^  when 
the  captain  is  the  owner  and  assured.     Oudworih  v.  8.  C  /iw.  Oo.,  6IKL 
See  Evidence,  8,  9;  Insurance— Fire,  15. 

INTERBST. 

FOR  Casting  Interest  on  Partial  Payments. — ^Interest  is  first  to 
be  calculated  on  a  demand  up  to  the  first  partial  payment;  then  add  the 
interest  to  the  principal;  deduct  the  payment  therefrom;  then  cast  inter* 
«st  on  the  remainder  to  the  second  payment;  add  the  interest  to  the  re- 
mainder, and  deduct  therefrom  the  second  payment;  and  so  on,  until  the 
last  partial  payment;  unless,  in  any  case,  the  interest  up  to  any  payment 
«hall  exceed  the  payment,  in  which  case  such  payment  is  to  be  deducted 
from  the  interest,  and  the  excess  of  the  interest  is  to  be  carried  forwani, 
without  casting  interest  thereon,  to  the  next  payment  that  will  diaohacgi 
4ihe  excess.    Bmey  v.  HUl,  119. 

See  Usury. 

INTOXICATING  LIQUOR& 
Bee  Criminal  Law,  16,  17;  New  TbiaLi  L 


Index.  SSa 

HTVBNTORIBSw 
flee  Husband  akd  Woa,  I. 

JEOPAKDY. 
See  Cbihinal  Law,  I. 

JOINDER  OF  PAKTIBS. 
Bee  Husband  and  Wm,  % 

JOINT  TENANCY. 
Bee  COBPQBATIONS,  13;  Co-tenanot,  1;  Willi,  IL 

JUDGMEI9TS. 

1*  Pbbsumption  ov  Rboulabttt  op  Judgment. — ^The  record  of  the  Jud^ 
ment  of  a  court  yacatiDg  a  jadgment  previoiuly  entered  neither  ahovs 
nor  diaprovee  notice  to  the  adverse  party:  hdd,  that  as  the  ooort  wae  el 
anperior  jurisdiction,  the  presumption  was  in  favor  of  the  judgmenl^ 
Rei/nolds  v.  Stawbury^  459. 

2>  JUDOMXNT    OF    Ck>UBT    OF    GONOUBSBNT    JUBIBDIOTION    DZRBCTLT    UPOir 

Point  is,  as  a  plea,  a  bar;  or  as  evidence,  conclusive  between  the  same 
parties  on  the  same  matter  directly  in  question  in  another  court.  LetiM 
V.  WaUace,  569. 

S.  Judgment  or  Goubt,  eitheb  of  Conoubbbnt  ob  of  Exolxtsivb  Jubis- 
DICTION,  IB  not  Evidence  of  any  matter  incidentally  cognizable,  nor  of 
any  matter  to  be  inferred  by  argument  from  the  judgment.    Id, 

4«  Judgment  against  Husband  fob  Neckssabies  Furnished  Wife  is  nos* 
Evidence  in  a  second  suit  for  necessaries  furnished  the  wife  and  child, 
that  the  husband  turned  his  wife  out  of  doors,  especially  where  th* 
record  of  the  former  suit  does  not  show  that  the  suit  was  decided  npeo 
this  ground,  and  there  is  want  of  identity  between  the  latter  and  tli* 
former  demands  in  respect  to  the  articles  furnished  and  the  period  of 
time  for  which  they  were  provided.     Id. 

6k  Judgments  abe  Conclusive  Only  whebb  Meeits  might  have  behk 
Tbied;  therefore  where  the  record  of  a  judgment  shows  that  the  fini 
action  was  not  competent  to  the  investigation  of  the  merits,  the  judg- 
ment Ib  not  a  bar  to  a  subeequent  suit  between  the  same  parties.  Jfo8^ 
v.fFatt,  71. 

6t  Degeee  fob  Sale  of  Land  to  Pat  Balance  Due  undeb  Title  Bond  i» 
not  against  the  vendee  personally,  but  against  the  land,  and  the  personal 
liability  of  the  vendee  is  not  in  question;  consequently  a  defendant  ea» 
not  object  to  such  a  decree  on  the  ground  that  the  contract  for  the  sal» 
of  the  land  was  entered  by  hib  co-defendant  in  their  joint  names,  witlb^ 
out  his  knowledge  or  consent,  and  without  any  subsequent  ratification 
by  him.    Id, 

Y*  Judgment  fob  Damages  in  AonoN  fob  Malicious  Pbosecutioh  Babe 
Subsequent  Action  fob  Slandeb  in  preferring  the  charge  for  whio^ 
the  previous  action  was  brought.    Sheldon  v.  Carpenier,  901. 

ft.  Gbeditob  Who  Obtains  Judgment  acquires  a  lien  that  binds  the  titntr 
of  the  judgment  debtor  against  any  subsequent  act  of  the  latter,  bnt  h* 
acquires  no  interest  or  estate  in  the  property.     Dams  v.  Owtuby,  106w 
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9.  Oir  MonoH  to  Abbot  Jitdoment  ok  Aooouvt  of  ImuTnoiBBrr  Dmla- 

BATION,  the  oonrt  does  not  look  boTond  the  faob  of  the  dadantion;  if 
that  IB  such  M  woald  entitle  the  plaintiff  to  reoorer.  If  it  was  folly  mp* 
ported  by  the  evidence,  it  mntt  be  held  nifficlent  on  a  motion  in  amat 
Bdgtrly  v,  JSmerBon^  WI, 

10.  OouBT  MAT,  nr  Statb  ov  Ohio,  in  a  proper  case,  set  aside  a  jodgment 
entered  at  a  preyious  term,  and  this  may  be  done  at  the  instance  of  the 
plaintiff  as  well  as  of  the  defendant.     ReynoUU  v.  Stanabuty,  459. 

11.  Bulb  that  Judom  knt  is  not  to  bb  Inquibzd  into  ob  Rbtkbskd  by  col- 
lateral proceeding  except  for  fraad  admits  of  an  exception  in  Jbyor  of 
parties  not  privy  to  it  who  would  otherwise  be  withont  remedy.  So 
where  a  married  woman  was  without  other  remedy  against  a  judgment 
rendered  on  a  warrant  of  attorney  to  confess  judgment  executed  by  her 
during  coverture,  it  was  void  ab  inUio,  and  did  not  require  a  reversal  to 
render  it  a  nullity  in  a  collateral  proceeding.     CaldwdL  v.  ITotters,  592. 

12.  RsooBDe  or  Judohemts  Obtained  bt  Vabioits  PEBaoNS  against  Judg- 
ment Debtob,  before  and  soon  after  he  confessed  judgment  to  bis 
brother-in-law,  the  plaintiff,  and  going  to  show  his  large  indebtedness  at 
the  time,  are  admissible  as  a  circumstance  to  show  fraud  on  the  part  of 
the  plaintiff,  who  claims  property  purchased  at  a  sale  under  the  confessed 
judgment,  made  with  haste  upon  an  execution  issued  the  same  day  that 
judgment  was  confessed.     McMiehad  v.  McDermoU,  500. 

15.  Final  Judgment  must  Show  intrinsically  and  distinctiy,  and  not  infei- 
entially,  that  the  matters  in  the  record  have  been  determined  in  favor  of 
one  of  the  litigants,  or  that  the  rights  of  the  parties  have  been  adjudi- 
oated.    SeoU  v.  Burton,  782. 

14.  Judgment  Rendebed  against  These  Defendants,  when  Two  Onu 
WEBB  Sebted  with  sunmions,  is  void  as  against  all  of  them.  Hulnu  t. 
Janes,  774. 

16.  Judgment  of  Justioe  is  Pbdia  Facie  Evidbnob  that  Agent  Appeabino 
FOB  Pabtt  had  authority  so  to  do.    Barber  v.  Chandler,  583. 

\6.  Defendant  mat  Confess  Judgment  bt  Agent  befobe  Justioe  of  Peace 
on  the  day  before  the  summons  is  lep;ally  returnable.     Id, 

17.  Justice  mat  Give  Judgment  before  Retubn  Day  of  his  Pbocbss  if 
parties  voluntarily  appear  and  proceed  to  a  bearing.    Id, 

18.  Remedy  against  Ebbokeous  Judgment  of  Justice  of  Peace  is  to  haie 
it  reviewed  directly  by  the  justice  or  by  application  to  the  court  to  set 
it  aside.    Id, 

19.  Defendant  in  Scibe  Facias  on  Ebboneous  Judgment  can  not  take  ad- 
vantage of  such  error  by  plea  of  ntd  tiel  record  to  the  scire /aoias.     Id. 

^.  Judgment  Rbcovebed  in  Sisteb  State  fob  Same  Causb  of  Action,  be- 
tween the  same  parties,  is  a  bar  to  the  further  prosecution  of  an  action 
in  this  state.     Baxley  v.  Linah,  494. 

21.  Judgment  of  Sisteb  State  has  Same  Effbct  as  Domestic  Judgment, 
when  the  court  that  rendered  it  had  jurisdiction  of  the  cause  and  the 
parties,  and  it  is  therefore  conclusive  of  the  subject-matter  and  a  merger 
of  the  original  cause  of  action.     Id. 

&  Judgments  of  United  States  Courts  can  not  be  Ixpbaohed  for  irregu 
Unties  or  error  in  a  collateral  proceedmg;  they  can  only  be  vacated  o« 
motion  in  the  courts  in  which  they  were  rendered,  or  reversed  lor  error  is 
an  appellate  jnrisdiotion.    Reed  v.  Vanghan,  183. 
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neoenity  exitto  for  showing  the  facte  which  confer  jariidiction  than  a 
plea  of  judgment  of  the  highest  tribunal  known  to  the  law.  Id. 
See  Atxaghmknts,  3, 4;  Cobfobations,  7;  Costs;  Deeds,  7;  Blbctions,  2, 8; 
Equity,  2;  Ebiatbs  of  Dbosoknts,  2;  Bxeoutions,  24,  25;  Hom- 
8EEAD0,  6;  Husband  and  Wife,  1;  Infanct,  2;  Mandamus,  4;  Mab- 
BiBD  Women,  I~3;  Pleading  and  Pbaotigs,  4,  9,  18,  23,  36;  Tbus» 
AND  Tbustees,  3,  6;  Witnesses,  1. 

JUDICIAL  SALES. 

L  Whbn  Sale  is  Obdebed  in  which  the  vested  or  contingent  estates  of  in* 
&ntB  and  unknown  parties  is  affected,  the  rights  of  snch  parties  will 
be  transfeiTed  from  the  property  to  the  fand  arising  from  the  sale.  B^ 
▼.  Usher^  627. 
IL  Obdeb  fob  Sale  is  a  matter  of  discretion  for  the  court.  Id* 
&  FoBOED  Sale  is  One  Made  undeb  Pbocsss  of  Coubt,  and  ia  the  mode 
prescribed  bj  law.    Sampmm  v.  WUUiamaoni  762. 

See  Equitt,  2. 

JURISDICTION. 

1.  All  Pbbbumftions  Wsich  abe  Indulged  in  Fatob  of  Supebiob  Tbibu« 

NALB  of  general  Jurisdictions  are  equally  extended  to  couits  of  the  United 

States.    Rud  v.  Vaughaa^^  133. 
%  United  States  Coubts,  though  Possessing  Limited  Jubibdioxion  by  the 

intendment  of  law,  stand  upon  the  same  footing  as  oouxts  of  record  of 

general  jurisdiction.     Id, 
&  Pbbsumftion  of  Jurisdiction. — An  inferior  court  shall,  when  questioned, 

show  that  it  acted  within  ite  Jurisdiction,  whereas,  in  courte  of  general 

jurisdiction,  it  is  presumed  until  the  contrary  is  shown.     ReifnM»  t. 

SiainAuryt  459. 
8m  Banxbuttut  and  Insolvenct,  1;  Equity,  1,  7;  Judgments,  1-3,  21, 23; 
Mandamus,  2,  4;  Pabtition;  Pleading  and  Pbaotioe,  6. 

JURY  AND  JURORS. 

L  It  is  Too  Late  afteb  Vebdict  in  Civil  Case  to  Object  to  Jubt  on  the 
groond  that  they  have  not  been  regularly  summoned  on  the  venire,  or 
as  talesmen  from  the  by-standers,  or  because  the  tfemrt  foLdoB  had  not 
been  regularly  drawn  from  the  box.    ShotweU  v.  HcuMin,  83. 

2.  Infobmal  and  Erboneous  Verdict  mat  be  Amended  to  conform  it  to  the 

law  and  the  intention  of  the  jury,  and  a  direction  to  the  jury  in  an  action 
for  obetructing  a  private  way,  where  they  have  returned  a  general  verdict 
for  the  plaintiff  without  adding  damages,  to  amend  the  verdict  so  as  to 
give  some  damages,  is  not  error.    Pearce  v.  MeClenaghan,  710. 
IL  Verdict  Pbesumed  to  be  Sustained  bt  Etidenoe,  in  the  absence  of  a 

statement  of  facts.    James  v.  I^dcrod,  743. 
Bee  Contbacts,  8;  Cbdcinal  Law,  15, 28,  29;  Damages;  EAflBMEHTS,  4, 7»  8; 
Fbaud,  1;  Highways,  11,  14;  Negligenoe,  7;  Plbadino  and  Pback 
TIOB,  6, 19-30, 35, 36. 

JUSnOBS  OF  THE  PEACE. 
Sea  JoMMENTB,  1(U19;  Pleading  and  PBAonoE,  i. 
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LAHDLOBB  AND  TESSAKT. 

L  Ektkt  xnov  Laitp  uhpkb  Vebbal  Costeaci  of  PpaoHAaa  doe>ao»  awto 
a  tananoy  at  will,  nor  the  ralation  of  landlord  and  tanaat  between  the 
vendor  and  porohaeer.    Jame$  ▼.  Pattenon^  787. 

&  Wabbautt  hot  Impuxd  that  Lbasbd  BmLnnro  m  Fit  iob  Kabxukjlax 
Un,  what  it  is  not  deaoribed  in  the  oontiaot  of  hiring  aa  hiied  or  in- 
tended for  any  apedfie  pupoae  or  kind  of  bnaineeB.  DmUou  r.  Qerrith, 
46. 

5.  XviDENOB  Inadmisbiblb  TO  Pboyx  Wabbaktt  that  building  waa  fit  fot 

partioalar  nee,  when  the  written  oontraot  of  hiring  oontaina  no  anefa 
wananty,  eiipteaa  or  iinpHed.    Zd, 
4b  drunranoir  of  Laim  bt  Texast  Aoooisnsq  to  Souh  op  Good  Hi»> 
BAirBBT  is  implied  in  leaae  of  farm  for  agriooltond  pupoaea.    LmtU  r. 
Jones,  6S0. 

6.  OuTooiNo  Tknaut  of  Fabm  undsb  Lbass  foe  AasaaaunnuLL  PPMruaa 

has  no  right  to  the  manure  made  from  the  produce  of  the  fanut  and  the 
owner  of  the  farm  may  maintain  an  action  for  tto  valne  if  the  tenant  take 
it  away  from  the  farm.  Id. 
C  Lhmdu  or  Fabm  fob  Agbioultubal  Pubposbb  will  bayb  No  Tnu  in 
any  of  the  manure  depoeited  upon  the  piemiaee  during  his  tenancy  be- 
eanae  he  has  famished  to  his  liTe-stock  some  hay  and  aome  grain  noi 
raised  on  the  premises,  if  he  does  not  specify  how  much  of  eitiier  he  snp- 
pUed,  and  what  proportion  they  bore  to  the  whole  amount  of  hay,  grain, 
and  straw  supplied.    Id. 

7.  DooTBiini  OF  CoNFunoH  OF  CtooDS  WILL  Gitbto  OwNEB  ov  Fabm  all  ma- 

nure produced  thereon  during  occupancy  of  tenant  under  agrionltural 
Isaae,  if  the  manure  produced  from  the  hay  and  grain  famished  by  the 
latter  has  been  mingled  with  that  made  &om  the  produce  of  the  fann, 
and  the  tenant  is  unable  to  distinguish  the  proportion  made  from  hia  own 
supplies.    Id, 

ft.  Bbnt  Riskbvbd  on  I>bmirb  PAflfiss  WITH  Lahd  by  Cohtbtavcb  of  the 
land;  and  if  the  owner,  after  leasing  the  land,  delivers  back  his  dead, 
which  waa  unregistered,  to  the  g^rantor,  with  the  intention  of  revesting 
the  title  in  him,  his  right  to  the  rent  is  transferred  to  him  as  an  incident 
to  the  reversicm.    Muney  v.  HoU,  234. 

H  AflnoNKs  or  Lebsob  mat  Maimtain  Action  of  TJsb  and  OonrpAnoN 

AOAIN8T  LkSSBB  WITHOUT  AtTOBNMXNT.      Id. 

10.  NonoB  TO  Quit  is  Only  NamwBABY  where  the  reiation  of  landlord  and 
tenant  exiats  and  the  lease  is  to  expire  at  a  certain  time.  CRaaoock  v* 
Robatrds^VOA. 

Bee  Co-TBNANor,  4,  6;  Ebtofpbl,  6,  8,  9;  Bvidenob,  10;  LmnuBCB— Fim^ 

16;  Pabtnbbship,  2;  Statutb  of  Fbaum,  S. 

LABCENY. 
See  Obui  iNAL  Law,  10-1& 

LEASES. 

Bee  CkHnvASOT,  4t  5;  Bvidbnob,  10;  Landlobo  and  Tekabt;  F 

amp,  2;  Statutb  of  FBAuni»  S. 
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LBGACna 
8m^Dowib»  1|  Hubbahd  ahd  Was,  1|  Wnu^ 7tl^ UL 

LBQISLATUKK. 
8m  Ck>v8iiTunoNAL  Law. 

LEGITIMACY. 
SmFabbnt  and  Cbiuk 

LEVY. 
See  EzBOunoNs,  3, 16, 17t  191 

LEX  DOMIdLIL 
SaeCkmuoT  of  Law8»  5,  €L 

LEXFOBI. 
See  CoHnjOT  of  Laivb»  9. 

LEX  LOCI  COKTRACTUeL 
BmCoMWuat  ov  Lawb,  7,  8;  OoavmAOBk  1* 

LEX  LOCI  REi  srr  A 

See  GoNnjoT  of  Laws. 

LICENSES. 

BfmsHcni  m  Aiwifwreu  as  Tending  to  Pbovx  Liomraa  when  it  piovee 
that  defendant  repeatedly  went  on  the  land,  and  did  ads  there  with  the 
knowledge  of  and  without  any  objection  from  the  plaintiff,  Knoidm  ▼• 
i>oi0^]63. 

See  CoBroEAiioini  14;  Cbiminal  Law,  16, 17;  Fdcturbs,  2;  Hiohwat%  15| 

Masker  and  Sxbyant,  !• 

LIENS. 

L  Lmr  n  irov  Asbionabui  which  the  law  givee  for  the  prioe  of  labor  done 
on  the  material  of  another.    Bradley  ▼.  Spofford^  206. 

I.  Idxv  OF  Thibd  Pxbsoh  on  Goods  can  not  bk  Sit  up  to  Biibat  Aonov 
OF  Tbotsb  by  the  general  owner,  although  there  ia  a  debt  owing  from 
soeh  third  penon  to  the  defendant.    Id. 

See  Bona  Fids  Pubchassbs,  1;  Estates  of  DaoBDSHTiy  9;  JODOMnnB,  6| 
Smrraio;  SuBarrsHiF,  8;  Yendob  and  Yendeb,  8-7;  WAaeiBOOUBSH^  4. 

LDOTATIGNS. 
See  Statute  of  LoineAaenura. 

LIQUIDATED  DAMAGES. 
See  CoHTBAOX%  6. 

LUNACY. 
SeelBSAinTV. 
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MAINTENAKCE. 
See  Wills,  23. 

MALICB. 
See  OBnovAL  Law,  25,  3a  31. 

MALICIOUS  PROSECUTION. 

See  JuDQMXNTS,  7. 

MANDAMUS. 

I.  Mahsamub  is  Bbqa&dkd,  in  Modkrn  PBAonoi,  AS  Aonov  bj  Urn 
petty  on  whoee  relfttion  it  is  granted  to  enforoe  »  priTste  right  wheD 
the  law  afibrds  no  other  adequate  means  of  redress.  Arberrp  ▼.  Seoscn^ 
791. 

£•  Mandamus  Libs  to  Compkl  Pubuo  Offickbs  and  Coubxs  of  Intebiob 
JuKiSDionoN  to  do  those  acts  that  clearly  appertain  to  their  daty,  bat 
it  does  not  lie  to  instruct  them  as  to  the  manner  in  which  they  shall  dis- 
charge a  duty  which  involves  the  exercise  of  discretion  or  judgment,  fd, 

3.  Aot  is  Ministerial  whebk  Law  Presoribis  and  Dsfink  Duty  to  be 
performed  with  such  precision  and  certainty  as  to  leave  nothing  to  the 
exercise  of  discretion  or  judgment;  but  where  the  act  to  be  done  involves 
the  exercise  of  discretion  or  judgment,  it  is  not  to  be  deemed  merely 
ministeriaL    Id, 

i.  Mandamus  is  not  Appropriats  Pbookss  to  Rbvxbb  JuDOMSin>  of  a  court 
of  inferior  jurisdiction.     Id, 

5.  Whsrb  Offiokr  or  Tribunal  Grossly  Abubxs  DisoRvnoN,  or  evades 

performance  of  positive  duty,  mandamua  will  lie  if  there  is  no  other 
adequate  remedy  provided  by  law.     Id, 

6.  Mandamus  is  Extraordinary  Remedy,  to  be  reeorted  to  only  when  the 

party  has  no  other  adequate  means  of  redress  afforded  him.  And  there- 
fore the  party  applying  for  this  remedy  must  show  a  clear  right  in  him- 
self, and  a  corresponding  obligation  on  the  part  of  the  officer,  to  do  the 
acts  required.  If  the  right  or  the  obligation  be  doubtful,  the  oourt  will 
not  interfere  by  tl^  process.    Id. 

7.  Greater  Certainty  in  Pleading  is  Required  in  Pstitiok  for  Man- 

damus than  in  ordinary  actions.  The  pleader  must,  in  such  case,  set 
forth  all  the  essential  facts,  and  the  omission  of  a  public  officer  to  inter- 
pose defenses  that  he  might  have  interposed  will  not  authorise  the 

anoe  -of  the  writ.    Id, 

See  Bleotions,  2,  S. 

MANSLAUGHTER. 
See  Criminal  Law,  26b 

MANURE. 
See  Laxdiokd  and  Tsnaxt,  5-7* 

MARINE  PROTEST. 
See  BviDBNOB,  8,  91 
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^i^ilUlLiOliS  AND  DIVOBCB. 
6ae  DowBR,  2;  a^a&ent  akd  Child. 

MARRIED  N^OMEN. 

1.  L^ir  wiUi  voT  Imputb  Laches  to  Omiasio.i  of  Feme  Gotbbt  dubiko  hsb 
GavMuruHB  to  seek  redreas  against  a  jadgneiit  and  the  wrong  infliotad 
by  her  hnsbaad  and  the  plaintiff  in  the  judgutent.  CcUdweil  ▼.  WaUen, 
692. 

8.  Wabbants  of  Attobnet  to  Goztfess  JuI>OHE^^&  Signed  st  Mabbibd 
WoMRX,  and  judgments  and  proceedings  thereon  \o  well  their  real  estate, 
are  withoat  authority  and  void,  and  a  sheriff's  sale  iownded  thereon  will 
not  divest  their  estates,  notwithstanding  the  PennsylTania  statute  of 
1706,  providing  that  execution  sale  on  a  judgment  aiten^ards  reversed 
for  error  shall  pass  title  to  realty,  and  that  restitution  oniy  \f  the  price 
paid  at  the  sale  shall  be  made.    I<L 

t.  Bond  aitd  Wabbant  of  Attobkbt  to  Confess  Judgment  bt  Mabrted 
Woman  and  her  husband  ii  as  to  her  not  merely  voidable,  but  Absoiately 
void.     Id. 

4.  Common  Law  has  not  been  Betjlted  in  Pennstlvania  so  as  to  render 
valid  writings  obligatory  or  other  personal  obligation  executed  by  ikjtme 
wvertf  although  it  has  been  changed  by  statute  so  as  to  allow  her  to  con- 
vey her  real  estate  by  deed  executed  before  an  officer  as  provided  by  law. 
Id. 

ft.  CovxBTUBE  OF  Mabbied  Woman  AT  TiME  OF  ExECiTTioN  OF  BoND  may  b« 
given  in  evidence  under  the  general  issue,  so  absolutely  void  in  contem- 
plation of  law  is  such  a  bond.    Id. 

0,  Wife  mat,  bt  Mobtgaoe,  Inoumbeb  heb  Sepabatb  Estate,  provided 
she  observes  the  formalities  prescribed  for  the  conveyance  of  her  entire 
interest.    Sampson  v.  WiUianuont  762. 

7.  Genkbal  Poweb  of  Alienation  in  Wife  Includes  Powbb  to  Mobt- 
gaoe, when  such  power  of  alienation  is  not  conferred  for  any  spedal 
dbjecty  or  to  effect  any  specific  purpose.    Id. 

Bee  Down;  Babementb,  6;  Homesteads;  Husband  and  Wifb;  Judg- 
ments, 11. 

MASTER  AKD  SERVAKT. 

L  Lot  Owhbb  n  not  Liable  fob  Injubt  bt  Neolioenob  of  Sbbtantb  of 
OoNTBAOXOB  engaged  by  him,  under  a  permit  from  the  dty,  to  make  a 
sewer  in  the  street  at  a  fixed  price  for  the  whole  work,  the  contractor 
being  a  competent  person  and  having  entire  control,  where  the  workmen 
negUgentiy  leave  the  excavation  unguarded  and  unlighted  at  night,  and 
a  passer-by  falls  into  it,  but  the  contractor  is  the  party  liable.  Biahe  v. 
JVrHff,  a04. 

t.  Bulb  of  Bbsfondbat  Supebiob  Applies  Only  whebb  Bblation  of  BIas- 
TEB  AND  Sebvant  ot  principal  and  agent  exists.    Id. 

t.  Only  One  Supebiob  is  Liable  fob  Same  Subqbdinaxe,  and  that  is  tin 
Immediate  superior.    Id. 

4.  Bedohdeat  Supebiob,  and  Qui  Faoit  fee  Auum,  ete^  iplained,    M 

See  AoENor,  9;  Contbaotb*  6. 
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MATTMR 

L  Maxim  of  BoKAir  Law,  Feb  Bzebahbam  Pibbokui  Kmn.  Nobb  Aik 
QUiBi  Pomv— ihrofQgh  »  Bimnger  we  can  aoqnirs  no  ri^ti  tfaongh  aol 
in  form  found  in  our  law,  ia  a  principle  at  tho  foundation  of  all  our  rokt 
as  to  the  priTity  of  contract  and  estate,  and  aa  tomatteiafolflr  afiofoeCa; 

Kyk  ▼.  fTetti*  666. 
L  Maxim,  *'  Whxbb  Onx  of  Two  Innogkmt  Pebsosb  most  Suseaiv  a  Loai 
by  the  act  of  another,  it  shall  fall  upon  him  who  pat  it  in  tho  power  of 
the  third  person  to  do  the  act  occasioning  the  loss,"  oonstnud.    OdM  ▼• 
€hraiift  147. 
Bee  Adtbum  Po«b8bion,  3;  Masteb  Ain>  Sxbtaxv;  4;  Usaob,  1* 

MEDICAL  WITNESSSS. 
See  Cbiminal  Law,  2S), 

MEMORANDUM. 
Sea  SxATim  of  Frauds,  2,  X 

MEBGEB. 
Sea  Babuontb,  6,  6;  JuDOMsnEB^  SL 

See  Deeds,  10. 

MINES  AND  MININQ. 
See  Pabtnxbship,  6, 7. 

MISDEMEANOB. 
See  C&iMiKAL  Law,  6,  22i 

MISREPRBSENTATIONa 
flea  iHBn&AKOX— FiBx,  11,  13;  Sales,  9i|  11,  1& 

MISTAKE. 
flea  Aooouwtf  1|  Adyebsb  Possession,  2;  OoETBAoni,  6;  Egumr,  S-6|  Hih 
TonMLf  7i  ExBOonoNS,  6;  Bxeoutobs  and  ADMnnsniATOBa^  8i  Puud- 
nro  AED  PiLAonoE,  10. 

MONEY  HAD  AND  RECEIVEa 
See  Yeedob  and  Vendee,  8-101 

MOBTGAQBS. 

L  Bill  of  Saui  and  Defeasanoe  Executed  at  Same  Time,  and  in  respeel 
to  the  same  suhjeot-matter,  are  conatitaent  parts  of  the  same  agresment^ 
and  are  to  he  regarded  as  but  one  instmmentk     Stepkau  ▼•  Skerrodf  776^ 

2.  Sale,  though  Absolute  in  Fobm,  Which  mat  be  Atoided  by  the  pay- 
ment of  a  certain  sum  of  money  at  a  given  time,  will  be  regarded  as  a 
mortgage.    Id. 

ti  BquixT  OF  Bedbmftion  is  Inseparably  Annexed  to  MoBxaaaE,  and  am 
not  be  diaannezed  therefrom  eyen  by  the  express  stipoiatioB  of  the  par- 
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4.  Wbbu  PBonomr  Mortoaobd  is  Ioct,  without  Vavut  €fw  "Mmoqaqme, 
be  may  wai^e  the  mortgage  and  rae  the  moii;g;agor  to  reooiyer  back  the 
flumey  loaned.    Id. 

a»  DisoHABOs  OF  Reoobdkd  Mortoaob  SvcuBDVo  Moinnni  BBLOHonro  «o 
Infants  was  given  by  their  guardian  and  put  npon  record:  keld^  that 
as  the  mortgage  was  diseharj^ed  by  a  person  other  than  the  mortgagee,  a 
subsequent  lender  on  a  mortgage  of  the  same  property  was  bound  to  in- 
quire by  what  authority  the  guardian  had  assumed  to  discharge  it;  and 
that  if  the  guardian  bad  not  complied  with  the  conditions  imposed  by 
the  surrogate's  court  in  the  order  authorizing  a  discliarge,  and  the  subse* 
quent  lender  could  by  ordinary  diligence  have  learned  the  default^  the 
infants'  claim  had  priority  over  the  later  mortgage.  SwarthiHU  t.  Churtk, 
340. 

Bee  AoKNOWLBDomNTs,  1;  Cobporations,  4;  Duds,  8;  Faoxokb;  Hova- 
CTKADfly  8,  fi^  6;  Husband  and  Wifx,  2;  Inbubahcb— FnoB,  S,  6»  7| 
Mabbtip  Wombn,  6,  7. 

MOTIONS. 
See  JuDOMXNTS,  9,  22. 

MUNICIPAL  CORPOKATIONa 
Bee  OoBFOKanoBai  16-17;  Highways,  4-6,  9,  10,  23-26}  MimEAVDSm- 

▼ANT,  1;   NUISANCX. 

MURDER. 
See  Cbiminal  Law,  18-21,  25,  27-M 

NAVIGABLE  RIVERS. 
See  Highways,  16-18. 

NECESSARIES. 
Bee  Husband  and  Wife,  4;  iNSAKirTt  8;  S. 

NECESSARY  PARTIES. 
See  ExBCunoNS,  26. 

NEGLIGENCE. 

L  Nboxjcofob  oan  not  bk  Defined  by  Rulbs  of  Etidbnob,  but  most  bs 
inferred  from  all  the  circumstances.    Datmer  ▼.  8.  C.  JR.  M.  Co.,  678. 

t.  OwNBBS  OF  Store  abb  Liable  for  Injury  to  Cubtomeb  Fallino  into 
Hatchway  left  unincloBed  in  the  rear  part  of  the  store  through  the  neg« 
ligenoe  of  a  clerk  in  not  informing  him  of  its  existence  npon  inviting  him 
to  that  part  of  the  store  to  examine  goods.    Freer  v.  Comsron,  663. 

3.  Plaintiff's  Want  of  Ordinary  Caution  Contbibutino  to  his  Injubt 
by  the  fault  or  negligence  of  another  which  is  not  wanton  or  intentional 
will  prevent  his  recovery  for  such  injury.    /dL 

i.  Caution  and  Pbudence  Requibed  of  One  Suffebino  Injubt  from  an- 
other's negligence  to  enable  him  to  recover  therefor  vary  with  the  oir- 
oumstances  of  each  particular  case.     Id, 

IL  CUETOMEB  FaUJNO  INTO  HaTOHWAY  IN  StOBB  18  NOT  GUILTY  OF  NbOU- 

OBNOB  hairing  his  recovery  therefor,  where  such  hatchway  is  unindosed 
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and  in  »  retired  end  darker  part  of  the  store  to  which  the  euetoaier  gpee 
to  examine  goods  by  invitation  of  a  clerk  who  gives  him  no  notice  of  the 
danger.  Id, 
fL  Wbkrk  from  Want  of  Reasonabia  Garb  on  his  Part  Injury  Hafpbjis 
to  the  plaintiff,  he  can  not  recover  for  personal  injuries  sostained  by  him 
through  the  negligence  of  the  defendant.  Mutual  carelessness  is  destnio- 
tive  of  the  right  to  sue  in  such  cases.     BtaUy  v.  QUmore^  514. 

7.  Wbsthxr  Plaxhtiff  Kxrrcthkd  Proper  OAunoB  to  Avoid  Injury,  ia  a 

quesUoQ  to  be  decided  by  the  jury  from  all  the  drcumstanoes  of  the  ease. 
Id. 

8.  In  Absbngk  of  Proof  of  Nioligxkgx  on  Part  of  Pxrsoh  Ikiubbih  the 

presumption  is  against  him  whose  misconduct  rendered  the  accident  poa* 

Bible.     Id, 
IL  Parties  Enoaoed  nr  Prosecution  of  Lawful  Act  are  not  liable  for  an 

accidental  injury  occurring  during  the  performance  of  the  act  when  due 

care  and  caution  have  been  exercised.     WiXUamt  v.  M,  C  R,  R.  (%>.,  56L 
10.  Injury  Resulting  from  Fault  or  Negligence  of  the  plaintiff,  or  ol 

both  parties,  without  intentional  wroug  on  the  part  of  the  defendant^ 

will  not  sustain  an  action.     Id, 

See  Arbitration  and  Award,  2;  Common  Carriers,  6-7>  13>  16;  Exrou* 
TORS  AND  Administrators,  2;  Highways,  5;  Insurance — Firs,  16; 
Insurance — Marine;  Married  Women,  1;  Master  and  Servant; 
Municipal  Corporations,  17;   Railroads,  6-9;  Sales,  19;  Sobbty- 

8BIP,  4. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promise  to  Pay  Certain  Sum  of  Money  on  Qiyen  Day,  with  privilege 

of  discharging  the  debt  in  some  other  commodity,  becomes  an  absolute 
promise  to  pay  money  if  the  other  commodity  is  not  paid  on  that  day. 
Baher  v.  Todd,  lib, 

2.  Requisites  of  Promissory  Note  are  that  it  be  a  written  engagement  by 

one  person  to  another  to  pay,  absolutely  and  unconditionally,  a  specified 
sum  of  money  at  a  time  named.    Fralick  v.  Norton^  56. 

8.  Instrument  Importing  Engagement  to  Do  One  of  Two  Things  at  the 
option  of  the  maker,  and  not  absolutely  and  at  all  events  to  do  either, 
will  not  be  deemed  a  promissory  note.     Id. 

4.  Term  "Negotiable,"  in  its  Enlarged  Signification,  appUee  to  any 
written  security  which  may  be  transferred  by  indorsement  or  delivery,  se 
as  to  vest  in  the  indorsee  such  a  legal  title  as  will  enable  him  to  main- 
tain an  action  thereon  in  his  own  name.     OdeU  v.  Gray,  147. 

6.  Note  Made  in  New  York,  which  upon  its  face  is  payable  in  Mioaonri, 
when  it  becomes  the  subject  of  an  action  in  the  latter  state,  will  be  gov- 
erned by  its  laws.     Id. 

6.  Holder  of  Negotiable  Paper,  Who  Puts  his  Name   upon  It  and 

thereby  gives  it  currency,  although  he  places  it  in  the  hands  of  an  agent 
without  consideration,  can  not  reclaim  it  from  a  holder  who  is  found  in 
possession  of  it  or  its  proceeds,  when  the  latter  has  paid  value  for  it.    Id. 

7.  One  having  Claim  to  Eromissory  Notes  Payable  to  Another,  whose 

claim  is  evidenced  by  possession  alone,  can  not  safely  part  with  that 
possession  without  attachiug  to  the  instruments,  in  some  way,  notice  of 
his  rights;  for  by  so  doing,  his  claim  is  postponed  to  a  subaeqnent  bona 
Jide  assignee.     Hughes  v.  McAlisier,  143. 
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H  Wbibb  Bell  ov  Bxohanos  ib  Madb  Fay absm  to  Drawbh'b  Own  Obdkb, 
iiidoned  and  pat  into  droQlAtion,  then  aa  to  thoie  into  whoM  handa  the 
bill  paasea  by  iDdoraement,  and  who  are  not  privy  to  ita  inception  and 
real  oonaideration,  the  drawee  is  the  party  primarily  holden,  the  dn^wer 
is  the  aeoond  who  ia  liable,  and  the  payee  is  the  third.  Parkt  v.  Ingram, 
153. 

01  CoiTTBACT  OF  AooxFTOB  07  BiLL  OF  ExcHAKos  18  that  he  wiU  pay  the  bill 
upon  due  presentment  thereof  at  its  maturity.    Id, 

Uk  CoMTRAOT  OF  Dbaweb  AND  OF  Indorsers  OF  BiLL  OF  EzoHANOB  respect- 
ively iB  not  only  that  the  bill  shall  be  daly  accepted,  but  that  it  ahaU  be- 
dnly  paid  by  the  acceptor,  npon  due  presentment  for  payment,  and  that 
if  not  then  paid  and  due  protest  is  made  and  dne  notice  of  dishonor  ia 
given  »to  them  respectively,  they  will,  npon  demand,  pay  the  bill,  and 
also  the  damages  and  expenses  occming  to  the  holder  thereby.    Id, 

11.  Weerb  1>rawxb  is  Mere  Aocommodation  Aooeftor,  and  the  draft  ta 
drawn  to  facilitate  the  business  transactions  of  the  drawer,  the  drawer 
stands  in  the  position  of  maker  and  the  drawee  in  that  of  surety.     Id, 

12.  Dbaweb  can  not  Maintain  AonoN  on  Draft  until  He  has  Paid  It  or 
done  some  act  equivalent  to  payment,  whether  he  be  an  accommodation 
acceptor  or  not;  and  there  is  nothing  in  the  fact  that  the  plaintiSs  chaiged 
the  draft  to  the  defendant  as  soon  as  accepted  that  can  change  the  de- 
fendant's liabilities.     Id, 

13l  Agreement  by  Holder  of  Draft  to  DisohaRob  Aoobptor  Dibohargbb 
Drawer,  if  the  drafta  are  based  upon  funds  in  the  hands  of  the  drawees, 
because  the  liability  of  the  drawees  being  antecedent  to  that  of  the 
drawers,  the  contract  of  discharge  is  prejudicial  to  the  interests  of  the 
drawers;  but  if  the  drawers  assent  to  the  discharge,  they  can  not  success- 
fully plead  it  in  an  action  by  the  holders.     Id. 

14.   DiSOBAROE  OF  AOOOMMODATION  ACOEPTOR  OF  BiLL  BT  HOLDER  docs  not 

discharge  the  drawer,  as  on  such  paper  the  drawers  are  the  principals 
and  the  acceptors  the  sureties,  and  the  discharge  of  a  party  to  a  bill  does 
not  affect  the  liability  of  those  whose  position  is  ante<»dent  to  the  party 
discharged.    Id, 

16.  Indorser's  Action  on  Note  can  not  be  Defeated  bt  CoLLATERAif 
Agreement  entered  into  contemporaneously  with  the  execution  of  the 
note  by  which  the  payee  agrees  that  on  a  certain  contingency  he  will  in- 
dorse and  transfer  the  note  to  a  particular  third  person.  Pcrter  v. 
PiercCf  151. 

it.  Promise  in  Writino  to  Pay  Specifio  Sum  to  Specoied  Pxbbonb,  **  trua- 
tees  of  the  A.  Company  or  their  successors  in  office,  or  order,'*  may  be  de- 
clared upon  as  a  promissory  note;  it  is  not  uncertain  as  respects  the 
payees.    DavU  v.  OarVt  387. 

17.  Payeb  of  Promissory  Note  may  Givb  Note  in  Kvidbnob  in  aetion  apoo 
it  against  the  maker,  although  he  has  indorsed  it  in  blank.  Falamer  v. 
SmUh,  611. 

See  Attachments,  2;  Bona  Fide  Purchasers,  2;  Cqbporatiobb,  6;  Faoi<(IM» 
2;  Guaranty;  Pleading  and  Practice,  6,  7;  Sales*  11, 14, 15;  8»i 

OIF,  2;  SUBBTYBBIF,  3;  UsURY,  1. 

NEW  PROMISE. 
See  Statute  of  Limitatiobs,  IOl 
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NEW  TRIAL. 

1.  TmiMOHT  ov  WimrsM  Who  wab  Intoxicated  at  Tm  or  OoooBSira 
to  whicb  ke  testifies,  snd  who  shortly  afterwards  had  tempotmrily  fnr> 
gotten  some  of  the  facts,  is  subject  to  suspicion,  which,  in  the  absenoe  ol 
corroboration,  will  warrant  a  new  trial,  in  a  criminal  case.  State  ▼. 
iSmarC,  683. 

t.  Adiobsioh  of  Gomfstbnt  Evidence  out  of  its  Obdss  is  no  ground  te 
a  new  trial;  as  where  certain  evidence  introduced  by  the  plaintiirinohiflf 
wms  Inadmissible  then,  but  was  admissible  to  contradict  the  testimony 
of  a  oertsin  witness  for  the  defendant.    Robituon  v.  BkMif,  70S* 

See  Pleadino  and  Practice,  14,  3IL 

NOMINAL  DAMAGES. 
See  Damages,  3. 

NON-JOINDEE. 

See  Ck>-TBNANCT,  1. 

KON-NBOOTIABLE  NaCBB. 
Bee  NiQOTiABLB  iNSTBinixinai  L 

NON-RESIDENTS. 
See  Attaohicbntb,  5. 

NONSUIT. 
See  Evidence,  12. 

NOTICE. 
Bee  AoKNOWLBDOMENTS,  1;  AoENCT,  1, 5;  Assumpsit,  2;  Common  Cambimbb} 
CosposATiONs,  1;  Co-tenancy,  5;  Deeds,  8;  Eubcutionb,  0,  10, 12, 1S| 
OuABANTT;  HiOHWATs,  22;  Injunctions,  1;  Judgments,  1;  Nmu- 
OENOB,  6;  Negotiable  Instruments,  7, 10;  Pabtnxbbhif,  1|  Stattoti 
of  Limitations,  2;  Subxttship,  1;  Watebooubsbb,  2. 

NOnCE  TO  QUIT. 
See  Landlobd  and  Tenant,  10;  Vendor  and  YmKUMM^  S. 

NUISANCE. 

Beeotion  of  Powber-maoazins  in  Populous  Pabt  of  Gcnr,  and  koeptq^ 

stored  therein  large  quantities  of  gunpowder,  ia  jwr  se  a  nnJsanoa,  OAsa^ 

ham  V.  Sheatrout  734. 

See  Highways,  14. 

nul  tiel  record. 

See  Judgments,  19l 

OFFICES  AND  OFFICBR& 
flat  Aoarar.  10;  GBDmrAL  Law,  20-28;  Elbotionb,  2;  Si  Hiohwati*  19-21 

Mandamus,  2,  5-7. 
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QLOOBAPmO  WILL& 

See  W1LL8, 16. 

OPINIONS  OF  WTTNESSBS. 
See  Wmrxasia,  11. 

OBDINANGBS. 
See  OoBPORATiONS,  16;  Hiobwati^  4. 

PAEENT  AND  CHILD. 

Law  DiTiBMiiniro  Statub  or  Oohdition  as  to  LioiniiAor  Is  the  law  of 
the  ewmtry  where  moh  aiatu*  or  condition  had  iti  origini  and  »  ehOd 
bom  in  Sonth  Gen>lui«»  before  the  marriage  of  itsparentit  ia  not»  on  their 
lemoval  to  thia  state,  entitled  to  a  diatribatiTe  ahaie  of  her  lather^ 
eatate,  beoanoe  by  the  law  of  Soath  Carolina  anoh  child  ia  not  legitioMted 
bjthe  anboeqnent  marriage  of  the  parents.  8mUk  v.  JTet^'a  Hein^  87* 
See  Gms,  3,  4;  Sxduotion,  3;  Bvidiiiob,  11. 

PABOL  CONTRACTS. 
See  8x#  *  on  ov  Pbauds;  SrATom  ov  LnfiTATioH8»  2;  YmnKOk  akd  yanB^ 

8-10. 

PABOL  EVIDENCB. 
See  AaafOWLMDOMMtnBf  1;  Debds,  4;  EvmsNOOi,  7f  16-18$  BnoiniOBa»0^  20l 

PABTIES. 
See  CoNTRAora,  4,  6,  8;  ExsounoNS,  1,  2,  6,  25;  Hiobwats,  21|  Ihfavot» 
8;  JuDOimrTB,  11, 13,  20,  21;  Judicial  Sauh,  1;  PuuoDro  avd  Peai> 
TIOB,  2,  8»  0;  WinmsKS,  1. 

PABTITION. 
OouBSB  OF  Equitt  WILL  Aflsuicx  JURISDICTION  IV  Cabbb  OF  PABXixioir»  and 
if  in  the  ezerciae  of  that  jurisdiction  it  beoomea  neoeaMuy  to  pat  a  oon- 
atmction  npon  a  devise  in  order  to  determine  the  oaae»  the  oonrt  will 
do  aow    Simmotu  v.  HendriekSf  439. 

PABTNEBSHIP. 

L  PABTHRE  HAtI  No  BUBT*  WITHOUT  CORSRHT  OF  H18  COFAaSinB,  lO  GiTI 

Oedrr  ia  the  firm  name,  to  his  own  separate  ereditor,  on  a  debtor  of  tin 
partnership;  and  the  fact  that  his  copartner  knew  of  soeh  order  befbie 
it  waa  ezecated,4md  did  not  give  notice  of  his  dissent  thereto,  to  sneli 
creditor,  will  not  prevent  the  firm  from  leoovering  from  him  the  amoont 
of  the  order.    MeKinney  v.  BrightSf  612. 

2.  LsASR  RT  Okr  Partrrr  of  Partvrrship  Brai^t,  to  rr  Bindino  on  the 
other  partners,  must  be  made  in  the  proeecntion  of  the  partnership  busi- 
ness, and  where  the  making  of  the  lease  ia  in  the  exercise  of  an  an- 
thority  necessarily  implied  from  the  natore  and  object  of  the  partnership. 
MuBsey  v.  Holt,  234. 

8.  Partnrr's  Powrr  to  Bind  Copartkrrs  rt  Drid  discnssed,  argtumdo^ 
per  Paige,  J.    WorraU  v.  Jftnm,  330. 
Am.  Dsc.  Yol.  LY— « 
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4.  PiBfVSE  nr  floroji  Adtsmtubb  or  TRAirsAonoH  to  be  perfonmd  for  ft 
ftipalated  piioe  hat  an  action  of  tumumpiU  for  his  ahare  agidnat  tfaa  othar 
partner  who  haa  reoeived  the  whole  aam  due  after  the  wock  waa  finjahed, 
and  it  ia  not  neceasaiy  to  reaort  to  aoooont  render.  HmmUUm  ▼•  HamSt' 
Urn,  686. 

ft.  Lapsk  or  Tncx  AifOBOS  Stbono  Cobxobokahon  of  testimony  that  theva 
waa  a  aettlement  and  adjoatment  of  a  claim  between  partnen.   Id. 

tm  MffFfT*^  OF  MiKiif o  Pabtvsbship  ia  in  legal  contemplation  a  prindpai  of 
the  firm,  and  general  agent  for  all  the  oopartnera  in  the  tranaaetion  of  tlia 
copartnership  bosineas,  without  having  had  general,  i^eoial^  or  Umitad 
powers  conferred  npon  him,  and  the  firm  ia  liable  to  a  pssaon  whom  ha 
employs  to  labor  for  it.    Burgan  w.  LffeU^  53. 

7*  BnsoLunoK  or  Mnnxo  CopABTNXBsaiP,  by  one  of  the  partnefs  silentlf 
withdrawing  or  assigning  his  interest  to  another,  will  not  ralieFa  aaok 
partner  from  liability  for  work  done  before  or  debts  oontnuitad  aflsr 
thna  silently  withdrawing  or  resigning*    Id, 

•  JLoKjrowLXDOMEirT  OR  Part  Patmbmt  ov  Debt  bt  Ctan  PAaanoi  anMwIi 
to  a  promise  binding  on  the  fiim.    /d. 

See  Statute  of  LiMiTATioBa»  fi. 

PART  PAYMENT. 
See  Partnbrship,  8. 

PART  PERFOBHANGB. 
Sea  4)uAim7ii  Mbruxt;  Statutb  ov  PRAmM,  7t  8^ 

PATENTS. 
See  Ejxctmrnt,  1. 

PAYMENT. 

L  EoxJi  AS  TO  Aptugation  of  Patioekts  ia  that  when  the  debtor  masea  a 
payment  he  has  a  right  to  direct  to  what  debt  it  ahall  be  applied;  incaaa 
he  gives  no  direction,  the  creditor  may  make  the  application  to  pIjibm 
then  due;  but  where  no  application  is  made  by  either,  the  law  will  make 
the  application  to  the  oldest  legal  claim  then  due,  if  there  ii  no  partion- 
lar  equity  or  reason  for  a  diflerent  oourse.    Parib  v.  Ingramit  168. 

%  Iduc — Where  a  consignee  sues  his  consignor  for  drafts  aooepted,  oomi 
«iona  due,  and  for  goods  sold  to  the  consignor,  and  then  maksaan i 
ment  of  his  property  for  the  benefit  of  hit  creditors,  the  proceeds  of  the 
consignor's  goods  in  the  consignee's  hands  will  be  applied  to  tlia  paf  • 
ment  of  the  oldest  debts  due.    Id» 

Sao  GoRVORATioNs,  12;  Equity,  9-12;  Estates  of  IhUBDRsni  Bnumo^ 
18;  BxaouTioNS,  6;  Gamino;  Ouarantti  InmuBT)  Ssasun  of 
AfcAUsa,  6;  Surrttbbip,  7, 8. 

PENALTIES. 
See  CoETRAOXB,  8,  0. 

PERFORMANCE. 
Sea  OunDUon^  7;  PUADDra  Ain>  Praotioi»  11|  4)UAjmni  Mnmi, 
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PETinOK. 
8m  Btidbnob,  4;  MahbamuBi  7* 

PLBADINQ  AND  PRAOTIGB. 

L  Fabtt  mat  Afpbab  bt  Aoxnt  bktorx  Jusncx  or  PXACiy  whole  tht  Jndgt 
of  the  agent's  authority,  there  being  no  partioalar  form  of  law  eonetitatiiig 
enoh  agenoy.    Barber  ▼.  Chandlft,  533. 

Sl  Pabtt  can  not  bb  Plaintift  and  Bxtxndant  in  same  action.  Hitt  ▼« 
McPkermm,  142. 

8i  All  Persons  Immbdiatblt  Intbeestbd  should  bb  Madb  PAsms  to  a  suit» 
and  when  thia  ia  the  caae  the  court  will  go  on  and  try  the  caoae,  even 
though  it  appear  that  persons  haying  more  remote  interests  are  not  rep- 
resented.    BoJUf,  Fiahtry  627. 

4.  ]>B0QD9ioN  IS  Authority  upon  Two  Questions  Ajluono  dt  Oasb,  when 
both  were  discussed  by  counsel,  and  both  were  considered  and  determined 
in  the  opinions  delivered,  even  though  it  does  not  expressly  appear  that 
all  the  members  of  the  court,  who  voted  for  the  general  result  reached^ 
concurred  as  to  both  questions.    James  v.  PaUen^  870. 

Ai  In  Detbrmining  Questions  of  Federal  Coonizanoe,  Statb  Ck>UBTS 
OUGHT  to  Adopt  and  be  governed  by  the  rules  of  decision  adjudicated 
in  the  supreme  court  of  the  United  States.    Baxle^  v.  Linah^  494 

C  Avbrmbnt  that  Party  "to  Whom  or  to  whose  Obdbr  payment  of  said 
money  in  said  bill  specified  was  directed  or  requested  to  be  made  in- 
dorsed it  to  plaintifr,"  is  a  substantial  averment  that  the  bill  was 
payable  to  that  party's  order;  and  though  informal  and  defective,  and 
therefore  specially  demurrable,  yet  it  shows  that  plaintiff  had  title  by 
indorsement,  and  will  be  sufficient  after  verdict.    Mitcheil  v.  Welch^  651. 

7.  Instrument  Need  not  be  Pleaded  in  its  Preoisb  Words,  but  may  be 
averred  according  to  its  legal  effect.    Id. 

&  Tort  mat  be  Made  Available  as  Equitablb  Defense,  Total  or  Par- 
tial, when  it  springs  from  the  same  transaction,  and  by  impeaching  the 
consideration  of  the  contract  sued  on,  meets  and  repels  the  plaintiff's 
allegations  in  whole  or  in  part.    Price  v.  Lrvfis,  536. 

$,  Judgment  for  Defendant  on  Plea  in  Abatement,  for  not  making  proper 
parties  defendants,  is  that  the  writ  be  quashed.     MtUer  v.  Ford,  687. 

lOl  Plka  in  Abatbmbnt  must  Qive  Better  Writ  to  the  plaintiff,  by  so  oor> 
recting  his  mistake  that  he  may  avoid  it  iu  a  new  writ.     Id. 

11.  Amendment  of  Deolaration,  when  Allowed  at  Trial. — Wherea  plaint- 
'  iff  declares  on  an  executed  contntct  of  sale,  alleging  performance  by  de- 
livery of  the  property  sold,  and  claiming  damages  for  the  defendant's 
refusal  to  pay  for  it,  and  the  evidence  shows  that  he  had  the  property  at 
the  time  and  place  appointed  for  delivery,  but  that  the  defendant  refused 
to  accept  the  same  or  pay  for  it,  he  should  be  allowed  to  amend  his 
declaration,  at  the  trial,  so  that  its  allegations  may  confonn  to  the  evi- 
dence.   Stewart  v.  Kelly,  487. 

IS.  In  AonoN  bx  (johtslaosv  so  Long  as  Plaintiff  Adhbrbs  to  Original 
Instrumbnt  or  contract  on  which  the  declaration  is  founded,  an  alteration 
of  the  grounds  of  reooveiy  on  that  instrument  or  contract,  or  of  the  modes 
in  which  the  defendant  has  violated  it,  is  not  an  alteration  of  the  cause 
€f  action,    /d. 
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It.  A]fXND]aiiT8HOUiJ>BBAiiU>WBDwfa«ro  the  oontnustdeolsredoiiv  file  ( 
of  aotion  aMegpd,  end  the  redreeB  sought  are  the  same  fn  the  propoeed 
amendment  as  in  the  original  declaration.     Id, 

li.  Plaintiff  can  Amend  aftbb  Oausb  Gets  Back  into  CiBonrr  Comer,  if 
there  be  any  variance  between  the  declaration  and  the  eTidence,  and  the 
caoee  be  remanded  for  a  new  trial.    Shotwett  v.  HcunbUn,  83. 

16.   CONTnnTANCB  WILL  NOT  BX  GbaNTBD  FOR  AbSBNCB  OF  MATERIAL  WlTOBBa 

where  a  party  has  omitted  to  employ  the  means  provided  by  law,  iHmb 
practicable,  to  enforce  his  attendance,    ffendey  v.  LyUe,  741. 
Itt.  Failure  to  Subpcbna  Witness  is  Fatal  to  Application  for  Oontinu- 
ANCE,  in  general,  for  his  absence.    IcL 

17.  Due  Dilioence  to  Obtain  Testimony  of  Witness,  to  warrant  a  oontin- 
nance  for  his  absence,  is  not  shown  by  an  affidavit  admitting  that  he  had 
not  been  sabpoBnaed,  but  stating  that  he  lived  so  near  that  he  could  be 
called  at  any  time,  and  was  willing  and  determined  to  attend  the  trial, 
but  had  left  the  state  with  the  intention  of  returning  in  time  for  the 
trial,  and  had  been  unavoidably  detained  abroad.    Id, 

18.  Ibreoulasities  will  not  Authorizb  Reversal  of  Judombht  when  they 
do  not  affect  the  essential  rip;hts  of  the  parties.     Id, 

19.  Court  can  not  be  Required  to  Instruct  upon  Ai^y  Supposed  State 
OF  Facts.     Towle  v.  LeavUt,  195. 

90.  iNBTRUcnoN  to  Jury  that  They  should  Beueve  One  Grbdiblb  Wit- 
ness, when  based  upon  an  hypothetical  case,  and  concluding,  "  Tet  it  is 
possible  the  witness  might  be  mistaken  or  perjured,"  is  not  error.  StaU 
v.  Bash,  420. 

SI.  Instruction  to  Jury  that  They  must  Take  All  Circumstances  To- 
gether, and  not  separately,  is  not  error,  as  all  that  is  meant  by  such 
instruction  is  that  they  must  draw  their  conclusions  from  the  whole  of 
the  circumstances,  and  pronounce  their  verdict  as  that  conclusion  should 
direct.     Id. 

22.  Failure  to  Object  at  Time  to  Ruling  Admitting  Testimony  Pro* 
YisiONALLY,  and  reserving  objection  to  its  competency  till  the  evidence  ii 
oloeed,  if  the  judge  ultimately  directs  the  jury  to  disregard  the  testi- 
mony, precludes  the  party  from  objecting  that  it  should  have  been  ex- 
cluded when  offered.    McKnight  v.  Dunhp,  370. 

25.  Giving  or  Refusing  Instructions  is  not  Ground  of  REysRSAL^  unless 
it  be  shown  that  they  were  either  given  or  refused.   James  v.  I^dcrod,  743. 

24.  General  Exception  to  Charge  Ck)NTAiNiNG  Distinct  Propositzonb 
must  be  overruled  unless  all  the  propositions  are  erroneous.  Haggtui  v. 
Morgan,  350. 

26.  Verdict  WILL  NOT  be  Set  Aside  FOR  Slight  Cause.  Leer,  Ashbrook,  ll(L 
28.  Admission  of  Merely  Introductory  Evidence  is  not  Exceptionabu, 

and  a  verdict  will  not  be  set  aside  on  account  of  its  admiaaaon.    Swaa^ 
eeot  Machine  Co,  v.  Walker,  172. 

27.  Admission  of  Witness  Affords  No  Ground  for  Setting  Aside  Ver- 
dict when  the  facts  testified  to  by  him  had  already  been  proved  by  tiie 
witnesses  of  the  party  objecting  to  him.    KnowUe  v.  Dow,  163. 

28.  Verdict  will  not  be  Set  Aside  in  Part.    Id, 

22.  Verdict  will  not  be  Disturbed  in  Consequence  of  Admission  ov 
Immateriax  Evidence,  or  of  any  suggestions  to  the  jury  which  aie  nol 
material  to  the  case.    Edgerly  v.  Ehnereon,  2ff!, 
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90.  AvTKB  Vbbdiot,  Dbtect  IK  DiOLiutATiON  IN  Tbotxb,  in  that  the  goods 
ooDv«rted  am  set  forth  in  »  aobednle  annexad  to  the  oonnt,  and  not  in 
the  oonnt  itself,  is  oared.    Id, 

81.  Party  can  not  Complain  of  £bbox8  Whiob  jjhd  not  Pbxjdimob  Him. 
Balliet  ▼.  Vommonwealth,  581. 

32.  Error  not  Apparent  in  Rboord,  that  is,  in  the  pleadings,  verdict,  or 
jodgment,  will  not  be  taken  notice  of  by  the  appellate  court,  unless  the 
appellant  excepted  to  it  at  the  trial.    Oaid  ▼.  ffmuueier,  408. 

83.  Depositions  not  Referred  to  in  Statement  of  Faots  nor  made  a 
part  thereof  can  not  be  considered  by  the  supreme  conrt.  ffUlebrani  ▼• 
Brewer,  757. 

84.  Court  of  Appeals  can  not  Adjust  Damaobs  in  an  action  of  tort 
.FVieer  ▼.  Cameron,  603. 

85.  Wbioht  of  Btidxhcs  n  fob  Jury,  as  a  general  mle,  bvt  on  an  appeal, 
the  fact  that  the  presiding  jndge  was  dissatisfied  with  the  Terdict  is  enti- 
tled to  consideration  under  the  Sonth  Carolina  practice.    State  v.  Smarts 


J8L  OsjionoN  that  Vxrdiot  Oites  fixoBssiyz  Damages  can  not  be  insisted 
on,  in  the  supreme  court,  as  a  ground  for  revening  the  jadgmsBt,  un- 
less it  is  made  a  ground  by  a  written  spedfioation  aooompanying  the 
motion  for  a  new  trial.     HiUebrant  ▼.  Brewer,  757. 

See  AooouNT,  3;  Aoxnowledoments,  2;  Adverse  Possession,  1,  2;  Assump- 
sr;  Attagbmxntb,  4;  Auctions,  1;  Case;  Common  CamfciEHS,  16;  Con- 
tracts, 8;  Corporations;  Costs;  Co-tenancy,  1;  Criminal  Law; 
Detinue,  2;  Easements,  4,  8;  Equity,  0,  12;  Evidbnob;  Executions. 
9&i  FAetoMB;  Fraud,  1;  Highways,  14,  20-22,  94-86;  Huoanb  ahb 
WiiB,  2;  Infancy;  Judombntb,  0, 10, 14, 16-10, 22, 28;  JuBiOKAL  Salbs^ 
2;  Jury  and  Jurors;  Mandamus,  6,  7;  Nbouobmcb,  7;  VmavriABiM 
Instruments,  16, 17;  New  Trial;  Sales,  12, 13;  Statute  of  Frauds, 
10;  Troter,  3;  Usagb,  5,  7;  Vendor  and  Vendee,  8-10;  Witne8SBS» 
1,10. 

PLEAS. 
See  Highways,  22;  Judgments,  10,  23;  Pleading  and  P&actioe,  0,  IOl 

POSSESSIOK. 

I,  Possession  in  Right  of  Possessor's  Wife  n  hot  Seisin  m  the  strict  legd 
sense.    Pearce  t.  MeClenaghan,  710. 

%  OwNXBSHip  OF  Personal  Property,  when  Protsd,  is  Presumed  t» 
Continue  nntO  some  alienation  is  shown;  and  ownership  is  not  loet  by 
permitting  another  to  be  in  possession.    Magee  v.  SeoUf  48. 

t.  Possession  of  PERSoarAL  PnimRTY  is  Pbzma  Facbb  Etidenge  of  Trnj^ 
good  as  against  everybody  bat  the  right  owner;  merely  parting  with 
possession  by  the  owner  affords  no  conclusive  evidence  of  a  change  of 
titie.    Id, 

See  Advebsb  Possession;  Attachments,  7;  Co-tenancy,  1,  3,  5;  Ease- 
ments, 7»  8;  Ejectment,  1;  Eszates  of  Decedents;  Bbtoppbl,  7,  0; 
Btidence,  13, 14;  Executions,  23;  Executors  and  Administeatoes,  1| 
Qro;  Ihsurahob— Fire,  2;  Negotiable  Inbtrumenm,  6,  7;  Bidn«> 
BOABi^  1|  •cAsun  or  Frauds,  7,  8;  TBOYnty  1}  Yshdob  mmd  Van»i% 
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POWEBS. 

PowBR  vo  SmUs,  Bitreb  dt  Will  ob  Dbbd,  to  be  mmdaad  on  Mm 

pening  of  a  partlooUr  events  can  sot  be  lawfully  eMWJeed  vnlil  fhafe 
€iwwtk%  huppmM,    Brvin^B  Appeal^  499. 

See  JuDOMXinra,  11;  MARWun  Wombn,  2,  8»  7^ 

POWERS  OF  ATTORNEY. 
Bee  JuDOioirTB,  11;  Makbtibp  Wombh,  2»  t» 

PAAOnOE. 
See  Plbabino  avd  PBjboncB. 

PREFERENCES. 
flee  Amnmaxn  vob  Bbnkiit  ov  GRXDnou,  L 

PRESCRIPTION. 

horn  or  Bmm  bt  Laki  of  Timb  can  only  be  where  the  one 
the  time  ia  nmning  haa  some  meana  of  preTentiag  the  aoi  or  tti 
anoe.    King  ▼.  MiOer,  246. 

Bee  Bbdioation,  1-3;  Pabtkbbbhzp,  6;  UflAaB.  %  C 

PRESENTBCENT. 
See  BnBATBB  ov  Dbobdbktb,  2;  Nbqotiablb  iBBCBViaDnn^  9t  '^ 


PRESUMPTIONS. 
Baa  BviDBBCBy  1;  BzaounoNS,  9;  JvDoiouns,  I;  Jvtaaaaaomi  Jun  abb 
JuBOBi^  S;  Nbouobngb,  8;  PossBsnoBy  2;  RAniBftAnii  9|  BsAxmai  oi 
LniixAnoBS,  1|  Subbttbhip,  9. 

PRmaPAL  AND  AGENT. 
See  AoBVOT. 

PRINCIPAL  AND  SURETY. 

See  SiTBETTBKIP. 

PRIOR  ACQUrrTAL. 
See  CBDf IMAL  Law,  2,  ft. 

PRIVIES. 

Baa  Bnoonomb  6;  JvwaasTs,  11;  Nbgotiablb  ImnnniiBnbBi  Wl» 

1. 


FBIVILBQE  OF  WITNESSES. 

See  W1TNB8SBB,  7. 

PROBATE  COURTa 
See  W1LL8,  18. 

PROCESS. 

Day  €v  iBBuaa  Summobb  as  Wbll  Aa  Day  ov  Bbvubv  la  to  be 
ia  aaoartaiaiag  the  xetom  day  thereol    Barber  ▼•  Oktmdkr^.StL 

See  EzBOUTiONSy  1. 
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PROMISSORY  NOTES. 

■n  OarnKmiaaoam,  6;  Qvamaixvy;  Kegotiablk  iBaraanamm  Baim^  II, 

14, 16;  SuBSTTSBiP,  3;  Ubub¥»  L 

PROPER  PARTIES. 
8m  JbnoDnova,  25;  HiobwatBi  iL 

PUBLIC  AGENT. 
See  AovNOTy  10. 

PUBLICATION. 
See  WiUA,  10, 16,  2L 

PUBLIC  LANDS. 

ftiiWT  fW>M  BtMSOL  Takxs  Eftict  vbom  its  Dav^  tad  Ml  tenlhelfaM 
of  ifei  dMwwj.    E»  parte  AtoioM,  642. 

PUBLIC  USE. 
See  EMnmiT  Domain;  Hiohwati,  6, 11* 

PUFFERS. 
See  AnonoNS. 

QUANTUM  MERUIT. 

Wknr  Pabst  ABAimoNS  hib  Work  before  oompletion  witiioat  Just  oenee 
cr  legid  exouae^  and  the  other  party  to  the  oontraot  reoelTM  it  and  ie 
benefited  by  it,  the  letter  should  pay  the  yalne  of  the  work  not  ezoeed- 
ing  the  oontraot  prioe,  if  the  value  exoeede  the  damage  he  haa  anatained 
by  naaon  of  the  failure  to  complete  the  work.    Let  t.  AMfook^  110. 

See  Insanitt,  3. 

QUASI  CORPORATIONS. 
See  Highways,  19. 

QUIET  ENJOYMENT. 
See  Covenants. 

QUESTIONS  OF  LAW  AND  FACT. 
■nOoRftAon*  6;  Chimikal  Law,  8, 29;  Fbaud,  1;  NMUoma^  ?• 

QUORUM. 

See  COSPOKATIONB,   1. 

RAILROADa 

1.  ^Aw.»#%AT^   COMPAirr    HAVINO    AOQUIBSD    ITS   ROAD   BT   PfmOBAil   AV» 

OttLAxn  FBOK  Stati  la  the  legal  owner  of  the  road,  and  haa,  by  the  ez- 

pteaa  teima  of  ita  act  of  inoorporatioa,  the  entire  and  exolnaiYe  right  of 

ifea  poiaaaiion  and  oontroL     WiUiami  t.  Michigan  CmUral  R,  It.  Co,,  59. 

&  lUn.noAna  axi  HsrvBui  Pubuo  Hiohwatb  kob  Cokx an  PAsruBoni 

OBOUBBiL     Id. 
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IL  lUn.nftAP  CSoMPAirr'b  Liabiutiis  ahd  TAmMsaiahi  Biosn  lam  Sam^ 
whetfaar  the  pawenger*B  ticket  be  pnrdiaBed  at  the  oflSee  of  the  oompuj, 
of  an  agent  ebewhere,  or  of  a  oontignoiu  railroad  oompaBy»  euUlliiig  tihe 
pfUohaMr  to  paae  on  both  roads,  and  received  by  the  lonner  aa  an  «rdi* 
naiy  ticket.    Sehopmim  ▼.  Boaton  tic.  R.  JEL  Corp,,  41. 

L  'Rfi^'nx^Att  CSOMFANT  18  LlABLB  AB  OOMMON  CaB8IB&  OV  PBB801ia»  wEm 

can  of  another  raUroad  containing  paaeengere  are  tranafenred  to  iti  road» 

attached  to  iti  engine,  and  wholly  committed  to  the  ■nperviaion  and  oqb> 

trol  of  iti  agenti  and  conductors.    Id, 
ft.  Rahbaad  GoMFAirr  is  vor  Liabli  iob  Whavul  Knuoni  ov  GAnui-ai 

its  track,  by  the  engineer  mnning  his  engine  oyer  them.    Dammr  ▼•  tL 

OanUna  M,  B.  €h.,  678. 
ft.  VmauQMscE  ov  BiroursKE  nr  Buinmro  ovxb  Cinu  mmr  Amam  to 

render  a  railroad  company  liable  therefor.    Id, 
7«  FloxA  Faois  Pboov  of  NaauoxNT  Knxnro  ov  Gattlb  bt  Tkanr,  on  as 

nninblosed  raihroad  track  crossing  the  land  of  the  owner  of  the  oatlia»  is 

made  by  proving  the  fact  of  the  killing,  and  the  company  daiming  It  to 

hare  been  accidental  mnst  show  it.    Id, 
ftL  KhiUmo  ov  Cattle  bt  Bailboad  Tbain  must  be  Srowv  UxAToanABLi^ 

and  withont  the  least  fault  on  the  part  of  the  company  and  ite 

in  order  to  escape  liability  on  the  groond  that  it  was  acddentsl.    Id, 

9L  BbPBATBD  KnjJBO  ov  PlADCTUV'S  CaTTLB  bt  TtA¥¥,wAAn  Tbaivs 

the  same  ciroomstances  creates  a  presnmption  of  n^gjigenoe.    14, 
Sea  OcnofOB  Oabbtbbis  10^  18;  Cobtraoss,  8-ft;  Hiobwaxi^  SI-4Bw 

BATnnCATIOK. 
Sea  JuBOMBBm,  8. 

BBUKiPTB. 
Sea  BviDBBca,  18. 

RBCrHAIA, 
Sea  BzBODTiONB,  17. 

BB00BD8. 
!••  AmvMna^  1|  Gbhhxal  Law,  18,  10;  Dbbim^  0-ft;  Bjbokm— t,  ^ 
BwfOPFBL,  0;  BviDBBcn,  8,  4,  7;  Euuutiobb,  10;  Oifn»  4;  HubwatIi 
10}  JuBOKBiraiv  1,  ftb  12»  18;  Labdlobd  abd  Tbxabi^  8|  Pkaaimo 
PBAonai»82. 

BEDBMPnOK. 
Sea  MoBTOAOBi*  8. 

BEFOBMATION  OF  CX)NTBACn& 
SeaE^uiTT,  8. 

BELBASB. 
SeeAonoBa. 

IKBLBASE  OF  INTBBBBT. 
SeeWmnBUBi,  8. 
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BBLIOIOUS  SOCIETIHB. 
See  SiTBBOBiPTiaN. 

KRMATNDERa 
See  Eqc7ITT»  2. 

RKMWDTKa 
lee  Ooanniot  or  L4w%  th  OoBroRATums,  7;  BAnDonm^  6;  Bnodmrr,  If 
HmAn>  ABD  Win»  2;  JuDOMXiiny  U*  18|  MAimAMroi  Saim^  lii 


BENT, 
tie  Oo-«DiABinr,^  Lasixlobd  Aim  Tkvamt^  S;  TBom  An^ 

EBPAIBS. 
lee  HioawATB,  6,  8, 9,  28;  Iotu»aiwii    Mi  ■ill. 

BEPLEVIK. 
SeeWmnasBS,  2. 

BBSIDUABT  BBQUBSTB. 
See  Wills,  13,  22. 

BB8P0NDBAT  SUPERIOR 
See  Mastxr  and  8xbtamt»  2, 4. 

BBS  JUDICATA. 

See  JuDOMXNTS. 

BBTURNB. 
lee  Elboimh%  %  S|  Bnoimo»i»  6, 16,  17,  22;  24;  Juimmmm,  16^  17l  PM- 


BBVITAL  OF  JUDGMENTS. 
9it  26;  IWANOT,  2;  JoDOMXNTSy  11»  22|  MAianD  W( 
2;  PlJUDiirGS  and  P&AORnoi,  18,  28,  88. 

BEVEBSIONS. 
See  Landlobd  and  TteANT. 

BEVOCATION. 
See  Wills,  20,  2L 

BOADS. 
See  HiOHWATB. 

BAIiBB. 

L  PiMiPJUtti  nr  HbMi  BsiCAnra  or  Skujdi,  wheie  h  is  sold  and  daliTevid 
tecnewlioegreeeliiwTitiiigtluktitahellaoiemeiiiiiiitapeidftM;  Pank 
▼.  JUberU,  418. 
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S»  Aanror,  CkarraAtft  to  Ssll.— B.  raooivad  one  htmdrad  and  sewntj-fivi 
doUsn  M  an  advance  to  buy  bariej  for  W.,  and  agreed  to  deliver  to  W. 
one  thooeand  boahela  of  barle j  at  a  oertain  time  and  place.  ^Teld^  thai 
thia  was  a  oontraot  of  Bale,  and  that  B.  waa  not  an  agent  of  W.  ^adt  r, 
9re&6,  456. 

Si  Pabtt  Who  Bvtb  Goods,  to  bb  Dxlitsrxd  to  Avotbkr  at  a  oertaia 
time,  before  whicii  time  they  are  deetroyed  by  flood,  moet,  if  he  bought 
them  under  a  contract  to  sell,  bear  the  loee;  but  if  he  booght  them  ae 
agent  for  the  aecond  party,  the  loee  ia  the  principal's.    I<L 

4.  Wabbamtt  of  Quautt  is  Qxkbballt  not  Impxjxd  nr  BmouTnu  Salbs 
of  gooda,  but  in  the  abeenoe  of  fraud  or  ezpreae  wananty  the  role  ia 
caneai  emptor,    Beime  t.  Doitf,  321. 

i^  Wakraktt  that  Bulk  of  Gk>0D8  Cobubspomini  to  Sjjcplb  in  quality  ia 
implied  by  law,  where  the  ciroumstancee  attending  the  sale  aatiefy  tiie 
Jury  that  the  parties  intended  a  sale  by  sample;  but  not  when  the  exhi- 
bition of  a  portion  may  have  been  merely  intended  to  aid  the  buyer  in 
Judging  of  the  quality  of  the  lot.    Id. 

t,  Sale  bt  Sakplb,  and  Wabbantt  of  Qualitt  Imfuxd,  abb  QuBsnoBa 
OF  Intbnt  to  be  judged  by  the  jury.  The  mere  facta  that  a  sample  waa 
shown,  and  that  personal  examination  of  the  bulk  by  the  buyer  waa  not 
practicable,  aijs  not  conclusive.    Id. 

7.  BviDENOB  OF  Ubaob  OF  LooAL  Markbt  Rbsfbotino  Saum  bt  Samfui  Is 
not  admissible  aa  tending  to  show  what  was  the  intent  of  the  parties  to 
a  particular  sale,  in  their  employment  of  a  sample  in  their  negotiatlona. 
Id. 

ft.  In  Salb  of  Hobsb,  Butbb  hab  Right  to  Inquirb  if  thb  Hobsb  m  In- 
^UBBD  in  any  way,  and  the  seller,  if  he  make  any  representation,  is  bound 
to  disclose  the  truth  and  the  whole  truth,  as  far  aa  he  poeseases  any 
knowledge  upon  the  subject,  and  this  he  must  do,  not  partially,  but  fully 
and  positively.    Baker  v.  Seahom,  724. 

ft.  Whbrx  Sbllbb  of  Dibbasxd  Hobsb  Rbpbbsbntb  Him  as  Sound  at  the 
time  of  the  sale,  such  representation  does  not  vitiate  the  aale,  unless 
when  he  made  it  he  knew  that  the  horse  was  unsound.  There  ia  no  de- 
ceit without  a  adenter.    Staines  v.  Share,  492. 

10.  CosTOM  IN  Salb  of  Pabtioulab  Class  of  Ooods  Contbollino  Gxnbbal 
RuLB  of  law  is  inadmissible.     B&me  v.  Donf,  321. 

11.  Pbcuniabt  Injubt  Sustained  from  Fbaudulbnt  MisBBPRBSBNTATiOBa 
AS  TO  QuAUTT  OF  Abtiolb  Sold  may  be  set  up  in  an  action  by  the  ven- 
dor on  a  promissory  note  given  for  the  purchase  pricey  not  aa  a  matter  of 
set-(^  but  as  an  equitable  defense  pro  tanlOt  springing  from  faflure  of 
consideration.    Price  v.  Lewiet  636. 

12.  Form  of  Action  in  Casb  of  F&audulbnt  Misbbpbbsbntatiohb  of  Qual- 
itt of  article  sold  is  ex  delicto  to  recover  damagea  for  the  tort.    Id, 

18b  Pbopbb  Rbmbdy  for  Bbbaoh  of  Wabrantt  is  Action  bx  Oontbaoxu. 

Id. 
14  Bbbach  of  Wabbanty  is  Dbfbnbb  undbb  Gbnbbal  Ibbuh  in  ntmmptH  on 

promissory  notes  given  for  the  purchase  price  of  tho  property  warrsnted, 

though  executed  subsequent  to  the  time  the  contract  of  warranify  was 

made.    Faieoner  v.  SmUht  611. 
lfi»  DaoBBB  OF  Polish  of  Machinsrt  will  not  Alonb  AntitIiB  Defendant 

TO  Deduction  from  the  amount  of  notes  given  for  the  purchase  price  of 
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tlM  maohinery,  anlen  it  is  *  material,  sabstantial  defect,  and  ■omething 
more  than  a  mere  matter  of  iancy,  except  the  poliah  waa  contemplated  bj 
the  partiee  at  the  time  of  the  original  contract,  and  ao  formed  a  part  of 
the  condderation  thereof.    Id, 

18.  MsAmnuB  or  Damaois  iob  Bkbach  of  Wabbautt  Cozttaiksd  in  Bill  of 
Salb  of  pereonal  property  ia  the  aotnal  damage  earned  (>y  the  breach, 
and  not  the  ooniideration  mentioned  in  the  MIL  QmU  ▼.  fTtcMudbsr, 
408. 

C7.  MsASVRB  OF  Damaou  in  Action  aoainst  Sellui  fob  Failubi  to  Di- 
LiYSB  QooDS  Sold  ia  the  difieienoe  between  the  contract  price  and  tha 
market  value  at  the  time  of  default.    McKnigM  t.  Dunlop,  870. 

18.  RiOHT  OF  Action  of  Butkb  for  8ellbb*b  Failubi  to  Diuvbb  Pabt  of 
Goods  Sold  ia  not  waived  by  the  partiee  anbaeqaently  contracting  anew 
for  a  aale  of  anch  gooda,  including  the  quantity  already  delivered.    Id, 

10.  Pbiob  of  Goodb  at  Plage  of  Dbuvkbt  is  Mxasubn  of  Damaobs  in  an 
action  against  a  aeller  for  negligently  putting  up  the  gooda,  in  conaa 
quence  of  which  they  were  lost.    BaUey  v.  ShaWt  241. 

90l  Onb  Who  Puts  It  out  of  Pownb  or  Ownkb  to  Show  Quautt  and  iralne 
of  the  property  whoae  value  ia  aought  to  be  recovered,  by  artifice  and 
concealment^  is  liable  for  the  value  of  the  beat  quality  of  auch  gooda.  Id. 

Bee- AoBNOT,  6,  6;  Assumfsit,  2,  3;  Attaohmbnt,  7;  Auctions^  1;  Ck>MMOV 
Gabbibbs,  17;  Equxtt,  2;  Bvidinoe,  2;  Faoxobs,  1;  Insubanob— Fibb, 
1,  2,  8;  Judicial  Salis;  Mobtoaois;  Pleadxvo  and  Pbaoxioi,  11| 
Sbt-ofv,  2;  Statutb  of  Fbauds,  6;  Vindob  abd  Vhhimbi  Wb* 
BBSsn^S. 

SAMPLES. 
See  Saub,  6-7. 

SATISFAOnON. 
Sea  EzBCUTioNS,  0,  24*  , 

SdBE  FACIAS. 

Sea  JUDOMNNTB,  19. 

SEALS. 
%m  Aamaott  6,  8;  Sxatutb  of  WmAMnm^  L 

SEAWORTHINESS. 
Sea  Insubancb— Mabutb. 

SEDUCTION. 

L  Etidbngn  of  Gbabaokib  of  Plaintiff  and  his  family  and  tha  paounjaiy 
droumstancea  of  the  defendant  is  admiaaible  In  aotion  lor  damagaa  In 
caaea  of  aeductlon.    McAviay  v.  Burkheadt  427. 

&   BZSlfPLABT  DaHAOKS  HAT  BE  ALLOWED  IN  ACHON  FOB  SBDUOnOB.    /I 

H  Consent  of  Pabtt  Seduced  doea  not  bar  the  right  of  the  parent  In  bring- 
ing damagaa  for  aednction  by  loaa  of  aervice,  nor  will  It  aarva  to  mitigatt 
the  offanae  of  the  aeducer.    Id, 

See  Cbihinal  Law,  7»  8. 
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SBESSN. 

8ENTENCK 
8m  Obimihal  Law,  IB, 

SEPABATB  PROPERTY. 
8m  BouBnAD,  4;  Mabbied  Wqiibv,  6b  7« 

8m  ICinXB  AJID  SUTAV*. 

SERVITUDES. 


SET-OFF. 

L  Sb-ovf  Kmubabzlt  Flows  ibom  Gont&act,  ahd  Ivjinnr  Funmro  nKm 
Ihdipkndsiit  Tobt  oan  not  be  aTerred  in  dqfalMtion  of  *  dflmand 
ioonded  on  oooirMt,  nor  Ma  sabatantiye  defenM,  oomsMommlo  witii  Um 
injtuy  inflicted  on  the  defendant,  einoe  it  in  no  way  tooeliM  the  oooiid- 
ention  of  the  oontraot  saed  on.    Price  r,  LeunB^  690. 

8i  QOODS  HiLD  BT  COHBIONEB  ABB  MOT  SUBJBCTT  OV  SBV-OVf  In  BD  Mftlon  by 

the  oowignM  against  the  oonaignor  for  a  balanM  doe  oq  aoeoant  of  w^ 
MptMWM  paid  for  the  defendanta  and  goods  sold  to  thsm  prior  to  tbs 
0OiiiDienoement  of  the  snit.    Pcarha  t.  Ingram^  IKL 

SmSalbb,  11. 

SETTLEMENTS. 
8m  BviDBBUBy  10;  BzBoonoNs,  6|  PABanaanPt  ib 


SEWERS. 

8m  MaSTBB  ahd  SBBTABTt  L 

SHERIFFS. 
8m  Exbuutkuw,  1,  2^  !• 

SHERIFFS'  DEEDS. 
8m  Basbmshtb,  1;  ExBOunfun*  17-8L 


SALES. 
•m  BAjmaons^  1;  BxBounoira,  7-I82  Mabbibp  WoiaDit  %. 

8HIPPINQ. 

QmtMMi  OV  LiBir  or  Pabt  Owbxb  or  Vbbbbl  iob  Adtabom 

at  length,  bat  the  dedrion  tiiereof  held  to  baqniianiwiy>    JfiiA— nM 
r.jn^4l8. 

8M.XnDBircB»  8»  9;  LnnjBAxraB— MAMnk 

SISTER  STATES. 

Bm  JVSMIBBVI^  dQ,  SL 
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BLANDER, 
8m  JvDOMmnBp  7« 

SLAVES. 
See  Equttt,  12. 

RTATUTB  OF  DISTRIBniION& 

See  Wills,  a 

SIATUTB  OF  FRAUDS. 

L  CoaimAor  iob  Sale  of  Lauds  Nxid  mot  bb  uxdxe  Sbal  uidflr  tin 

statute  of  frande.     WorraU  v.  Jftmn,  330. 

B.  Kom  OB  Mbmobakdum  in  Wbiting,  of  Gobtbaot,  Rbquibbd  bt  Nbw 
ToBX  Statutb  of  Fbauos,  miut  be  signed  by  the  party  to  be  charged, 
underneath  or  at  its  end.  This  is  the  proper  iriaaning  of  the  word  ''sab- 
soribed,"  which  was  subetitnted  for  "signed"  in  the  revision  of  the 
statnte.    Jame9  v.  PaUen,  376. 

Si  Pabol  Lbasb  for  Ybab  to  Commekok  in  Futubo  18  Gk>OD  under  the  New 
York  statute  of  frauds,  2  B.  S.,  p.  134,  sec.  6,  and  p.  136,  sec.  8»  which 
requires  a  memorandum  in  writing  of  any  grant  of  an  interest  in  lands 
other  than  leases  for  a  term  not  exceeding  one  year,  and  of  any  contraol 
for  the  leasing  for  a  longer  period  than  one  year  of  any  lands.  Tovmg  ▼• 
2>al;e,356. 

4.  GoiTTBACXs  Bbsfbctino  Realty  abb  not  within  Sbotion  ab  to  Cov- 
TBAOTS  NOT  TO  BX  pEBFOBMED  IN  Ybab  in  the  Statute  of  frauds.    I<L 

fi»  Dbuvxbt  and  Aoceftance  or  Pabt  of  Goods  Need  not  be  at  Tdib  oi 
Sale  in  order  to  render  the  contract  valid  without  a  memorandum;  under 
the  statute  of  frauds  they  may  be  made  afterward.    MeKtUghl  v.  Dunlqpt 

870. 
8>  Payment  of  Pubohasb  Money  is  not  Alone  Sufi^oibnt  to  take  a  parol 

contract  for  the  sale  of  land  out  of  the  statute  of  frauds.    Chmgwer  v. 

/Vy,  678. 
7*  Actual  Dbltveby  of  Possession,  in  Pubsuanob  of  and  in  Pabt  Pbb- 

FOBMANOE  of  a  parol  agreement  for  the  sale  of  lands,  must  be  shown  in 

order  to  take  it  out  of  the  statute  of  frauds.    Id* 

8.  Tbmpobaby  Ebections,  ob  Subveyino  Land,  ob  Rbpbated  Aon  of 

OwNEBSHiF,  such  ss  Cutting  timber,  do  not  constitute  such  a  possession 
as  will  take  a  parol  contract  for  the  sale  of  lands  out  of  the  statnte  of 
frauds,  though  such  acts  constitute  the  only  possession  usually  taken  of 
uncultivated  timber-land.    Id. 

9.  Dogtbine  of  Pabt  Pebformange  is  not  to  be  Extended  to  new  oases 

which  do  not  come  clearly  within  the  rules  and  precedents  already 
established.  The  statnte  of  frauds  should  not  be  further  encroached 
upon.  Id. 
IQl  Allegation  that  Aobbekent  is  in  WBimro  is  U vneobbsabt  under  the 
statnte  of  frauds,  it  seems,  in  a  petition  in  a  suit  on  an  agreement  oon* 
eecning  lands.    Jamu  v.  Fvkrod^  743. 

See  Estoppel,  2;  Tbubtb  and  TBinnraBS,  1;  Vendobjlnd  Ywma^  lOl 
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8TATUTB  OF  LDOTATIOlia 

1.  BmAiiD  FkSRiQuniTB  to  BumiHO  ov  Statuti  of  lAOCisioin  b  pv^ 

samed  to  hvn  been  mede  after  the  lapee  of  a  reeeopible  tune.  BamUtam 
T.  BamUU<m^S86, 

2,  Brtbt  ufon  Lahb  uhdbb  Vsbb4L  OowauLOi  or  Sale  eete  the  etetnte  of 

limitations  in  motion,  and  it  ii  not  incambent  upon  the  sendee  to  ehow 
that  the  vendor  had  knowledge  of  hie  advene  poeeewion,  as  the  vendor 
is  bound  at  his  peril  to  take  notioe  of  the  ohazacter  of  the  pneeessian. 
Jamu  v.  PaUenoHf  737. 

S.  Statute  of  LnoTATioiVB  Bboins  to  Bw  aoaihbt  Bzboutob  when  hm 
assomee  oontrol  of  the  effects  of  the  estate.    ArmM  t.  AmoU  434b 

4.  Statute  of  Limitations  is  Susfbndsd  while  Mbmtal  Xhoapacitt  Laeivi 
bat  when  that  inoapadty  is  removed,  either  by  reoovery  or  death,  the  role 
is  different.    Id, 

ft  Statute  of  Ldotationb  Begins  to  Bun  aoainr  Pabtnse  nr  Sinolb 
Tbansaction  for  stipnlated  price  from  the  time  when,  the  work  beo^g 
completed,  his  copartner  received  the  whole  sam  due,  lor  then  his  right 
of  action  for  his  share  accrues.    HamUian  v.  HamOion,  68S. 

0,  Statute  of  Lni itationb  is  Applied  wttb  Same  Effect  nr  Bquitt  a«  di 
Law.    Id, 

7.  Statxtte  of  Limitations  Begins  to  Bun  wHEHEVEifc  CoMPunE  Gaube  ov 
AonoN  Bzibts,  not  always  from  the  time  of  the  promise  or  oootnMil^  bat 
from  the  time  the  cause  of  action  accrued.    Id. 

&  Statute  of  Limitations  Which  has  not  Begun  to  Bun  against  a  demand 
at  the  time  of  the  debtor's  decease  can  not  begin  to  run  until  the  appoint- 
ment of  a  representative  against  whom  suit  may  be  brought  has  been 
perfected.    Dot-is  v.  (Torr,  387. 

9l  Statute  of  Limitations  does  not  Bun  dubimg  Infancy  of  Ant  Co-ten- 
ANT  of  realty  against  the  other  co-tenants  in  South  Oarolina,  whether 
they  sue  Jointly  or  severally,  and  this  rule  applies  in  case  of  successive 
minorities;  as  where  land  descended  to  the  plaintiff  and  another  during 
the  plaintiff's  minority,  and  before  she  came  of  age  her  co-tenant  died, 
leaving  minor  heirs,  and  during  their  minority  the  plaintiff  alone  brought 
trespass  to  try  title  after  her  own  right  of  action  would  have  been  barted 
if  she  had  been  the  sole  owner.    HiU  v.  WiUon,  606. 

IOl  Claim  Ba&rbd  bt  Statute  of  Limitations  Ceases  to  be  Legal  Bight, 
and  becomes  a  mere  moral  one,  but  the  legal  right  is  restored  by  a  new . 
promise,  or  by  admissions  from  which  a  new  promise  can  properly  be  in^ 
fened.     Kyle  v.  WelU,  565. 

IL  Deola&ation  to  Stranger  Acknowledging  Barred  Debt  and  Fbomh- 
ING  TO  Pat  It  will  not  take  it  out  of  the  statute  of  limitatioiiB.    Id, 

See  Corporations*  0;  Infancy,  2;  Partnership*  & 

STATUTES. 

Party  Injured  n  Confined  to  his  Bemedy  under  Statute  in  aoj  oass 
clearly  within  the  provisions  of  the  statute;  for  any  other  oaaa  Ids  reoM^ 
remaina  aa  at  common  law.     Troy  v.  Cheshire  B.  B.  Ckkt  177* 

8eO  CONBTITUTIONAX.  LaW;  CRIMINAL  LaW,  9;  ELECTIONS*  2, 8;  BQUlTr,  1| 

Highways,  11, 13, 
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STEAMBOATS. 
Sm  Oommon  CAmtinw.  18» 

STOCK  AND  STOCKHOLDRB& 
Sm  Corpokatiomb. 

STRANDING. 
Sm  WATKBOouxan.. 

STREETS. 
8m  OBBiOBAiion»  14h  10^17;  Fixtubss,  8;  HiOBWAnt  ICakd  ASDSn?^ 

AST,  1. 

SUBFCENA. 
8m  PuuDnro  anb  PRAona!,  16^  17. 

SUBROGATION. 
See  SuBiTTSHiP,  6,  7. 

SUBSCRIPTION. 

L  FmoMOM  io  Pat  to  Buildiito  Committxx  Ckutain  Amount  ov  Houkt  to 
Imild  a  ohmoh,  made  by  one  of  the  committee,  may  be  enforced  by  the 
other  memben  of  the  committee  or  their  eurvivon,  by  an  aotlon  at  law 
against  the  promisor.    Chambers  ▼.  Calhoun^  583. 

8i  AonoN  AT  Law  to  Enfobcx  Pbomiss  to  No  PARTicnTLAB  Pibson  or  8r 
OF  PiBaoiro  by  name  may  be  resorted  to  as  a  sabstitate  for  a  bill,  and 
to  prevent  a  failure  of  justice  where  the  equity  powers  have  not  yet  been 
extended  to  such  a  case,  although  in  England  such  promise  oonld  be  en- 
loroed  only  by  bill  in  equity.    Id. 

IL  Othkr  Members  ofBitilding  CoMMrrrxx  Appoiittxd  by  UinvooRPORATXD 
RxiJOious  AssooiATiON  to  superintend  the  erection  of  a  church  may 
maintain  an  action  to  enforce  a  promise  by  one  of  their  number  to  pay  a 
oertain  amount  toward  the  expenses  of  the  edifice,  although  they  have 
finished  the  edifice  and  have  been  discharged,  for  though  JuneU  ojkio 
they  are  still  trustees  for  the  recovery  of  this  debt,  and  it  is  of  no  conse- 
quence that  the  congregation  has  appointed  another  oommittee  to  wait 
upon  the  promisor,  for  they  could  not  transfer  this  chose  In  action  to 
another  oommittee  so  as  to  enable  them  to  sue  in  their  own  names.    /dL 

See  Corporations,  7-12;  Wills,  8. 

SUMMONS. 
See  JUDGMBMTB,  14,  16;  Pboool 

SURROGATE'S  COURX. 
See  MoBTQAOXS,  6. 

SUPREME  COURT& 
8m  OMni  IxvAiror,  2;  Plbadinq  akd  PBAonfn,  6^  88^  M, 
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SUBETYSHIP. 

L  ftUBSTT  D  HOT  BnOBABOKD  BT  MXRB  WOKBEAMMMCM  «0  SOB.— Tb 

liftbility  he  nmst  do  sonie  ftot,  saoh  aa  giving  notioe  to  tfao  holder  of  the 
instnunent  to  proeeed  againet  the  principal,  to  wsm  him  and  pat  him  oa 
hia  gnaxd.    Marherger  v.  Pott,  479. 

2.  Whkthir  Obuoatiok  Absumbd  by  Pabtt  n  That  ot  Gvabahtob  cb 
SuBxrr,  ia  to  be  detennined  by  the  intent  of  the  partlea,  oa  ooUeeled 
from  Uie  Ungoage  of  the  inatniment  and  the  oirounatanoea  attending  iti 
ezeoation.    Id, 

8.  Onb  Who  AonrowuBOOBs  Himsblf  to  bb  SBOUBnrroB  AiiouirT<w  Noxb 
nntil  aatiafaotorily  paid  by  the  maker  aasnmea  the  liability  of  a  aorelj, 
and  hia  obligation  ia  nnqnalified  by  the  condition  of  a  gunanty.    Id. 

4  Wo&D  "  Sboctbett  "  Indioatbs  OBLxoATioir  TO  Stand  fob  thb  Sum  Ab- 
BOLUTBLT,  uoleas  diBcharged  by  the  sapine  negligence  of  the  obligor^  after 
notioe;  while  the  word  '*  guaranty  **  imports  a  conditional  liability,  if 
dne  atepa  are  taken  against  the  principal.    Id» 

6.  SuBBTT  IS  Entitlkd  IK  Equitt  TO  BB  SuBBOOATBD  to  all  the  aeooriftiea 
which  the  creditor  holds  against  the  prindpaL    Sdgerif  v.  Emtnon^  207. 

ft.  SoBBTT  Patinq  Dbbt  MAT  Stifvlatb  FOB  AflsiOKiiBBT  of  all  the  ooUatecal 
secarities  of  the  creditor  against  the  principal,  and  anch  aaaignment  will 
be  protected  in  conrte  of  law  aa  well  aa  in  equity.    Id. 

7*  Patvbnt  of  Dbbt  bt  Go-obbtob,  Who  is  Subbty,  doea  not  diachMg* 
the  debt,  but  the  debt  will  be  held  undischaiged  ao  far  aa  ia  neoeoaaiy 
to  preaerve  and  give  effect  to  the  collateral  aecoritiea  against  the  pirind' 
pal,  assigned  by  the  creditor  to  the  soiety,  either  voluntarily  or  by  a  de- 
cree of  a  court  of  equity.    Id. 

flL  LiBN  OF  Attaghmbmt  18  PBJBBBRVBD  FOB  Benbfit  OF  SuBBTT  wfao  paya  the 
debt  and  takea  an  assignment  of  the  creditor's  secnritiea,  in  the  aame 
manner  and  to  the  like  extent  whether  the  payment  be  before  or  after 
judgment.     Id, 

ft.  Fmaaovi  of  Obddiabt  Ibtbluobhob  abb  Pbesumbd  to  Ebow  Liabiusibi 
OF  SmtBTT,  and  that  they  oonatitnte  a  charge  upon  hia  property.  HarUqf 
T.  /WmA,  772. 

Sea  BzBOunoiiBy  26;  Nbqotiablb  Ibbsbumbbtib^  11,  14^ 

TAXATION. 

L  OoBtrriTUTiowAL  Pbovisions  Inafpligablb  to  Taxation.— ConatitatloiuJ 
pxohibitiona,  that  no  person  shall  be  deprived  of  hia  property  without  due 
process  of  law,  and  that  private  property  shall  not  be  taken  for  poblio 
use  without  Just  compensation,  do  not  apply  to  taxation.  People  t. 
Mayor,  266. 

2.  PowBR  OF  Eminbmt  Domain  and  That  of  Tazatiqv  explained  and  dis- 
tingniahed.     Id. 

ft.  PowBK  OF  Taxation  and  of  Appobtionino  Samb  is  Vbbtbd  Bxolu- 
srvBLT  in  Lboislatubb,  unleaa  limited  or  restrained  by  aome  oonatl- 
tutional  provision.    Id. 

4.  PowxR  OF  Appobtionmbnt  of  Taxation  is  Unldotbd,  unleaa  reetcalned 
aa  a  part  of  the  power  of  taxation,  since  the  two  powers  are  identioal  and 
inseparahie.    Id, 
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§k  OonRnmoivAL  Iambsateov  or  BwrBAniT  on  Powm  ov  AimoKnoinuuv 
or  Taxation  dobs  not  Bzict  in  New  To^  and  tnes  iiMiy  be  eppor- 
Honed  MOQcdlng  to  the  benefit  efteh  taxpayer  ii  myytjmd  to  reoeb* 
ton  tile  objeet  on  wbieh  the  tsz  is  expended.    ItL 

See  FirnTBas,  3;  Hiohwati,  11«  IS, 

TENANCY  AT  WHIi. 
Bee  Landlord  and  Tdtant,  !• 

TENANTS  IN  COMMON. 
See  Oo-«kkanot;  Wilu»  10,  IS. 

TENANTS. 
See  Landlobd  and  Tinabt. 

TENDER. 
Set  AuoxKura,  3;  BncnaiR«  L 

TIDE-LANDa 
SeeEiONXNT  Domain. 

TIME. 

See  FftBSOBIFTION;  PlUNnHL 

TTTLB  BONDS. 
See  Eqijitt,  3;  JuDoimnn*  S> 

TORTS. 
•m  fUUDOm  AB9  Pluonox,  8,  34;   Sali8»  13;   S»4NVc  1|  TBONtt  AS» 

VXNDNB,    IOL 

TOWAGE. 
See  Common  Carktkim,  10. 

TRESPASS. 

JEUamMB  AND  CATTUly  KATINO  BBXN  DlOLASBD    FEKB  CoMMONBHI  Osdar  A 

townehip  eot^  do  not  poeaets  e  legal  right  to  tienpeM  upon  the  veeted 
private  lighti  of  either  a  dtixen  or  a  oorporation.  WUUam»  t.  Mkkigmm 
Omtnd  B.  S.  Co.,  59. 

See  Cbdonal  Law,  26»  27;  Statutb  of  LiMRAnani  9l 

TRESPASS  TO  TRY  TITLB. 
See  Statutb  of  Limitations*  9. 

TROVER. 

L  Dbfbniunt  Withholdino  Goods  fbom  Plaintiffb*  BAixfli  n  Qvom 
of  CoNTBBfliON  alter  demand;  consequently,  where  gooda  ^•lm«gi«g  to 
the  plalntifb  were  in  the  poooeerion  of  a  third  penon  who  was  doing  aome 
work  npon  them,  and  the  defendant  obtained  pooaeaaion  of  them,  and  on 
the  demand  of  the  third  person  for  the  gooda  to  give  them  to  the  pbunt- 
ift,  refnaed  to  give  them  up,  the  demand  and  refoaal  are  evidenoe  id  m 
eonveraion.  BradUy  t.  Spcffcrd^  205. 
Am.  Dbo.  Vol.  LY— M 
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ii  Dhand  avd  Rduial  axm  Btidknob  of  CoNTKBflKnr  of  good%  in 
oonoliuiTa  if  not  relratted.    Maffu  v.  SooUf  49. 

8.  Iir  Teotxr,  Goods  8houu>  bx  Bbsgbibid  with  ComnomaiTGBBSAnnTy 
that  the  jury  may  know  what  is  meant,  and  a  ooont  describing  the  goods 
as  '*  divers  goods,  to  wit,  a  lot  of  goods  being  in  a  store  at  Alton,"  is  en- 
tirely nncertaln,  both  as  to  the  kind  and  quantity  of  goods,  snd  is  bad. 
Edfferiff  t.  JKntsrson,  207. 

Bee  Co-nvAJior,  1-^;  Lmrs,  2;  Plxading  axd  PBAoncnv  90;  Wi 

OOUBSIS,  6. 

TRUST  DBEDS. 
See  Vendor  and  Vindbb,  8. 

TRUSTS  Ain>  TRUSTEES. 
1.  T^iTar  oB  AomoT  oonoebnino  Lands  mat  bi  Cbiatid  bt  Pabmi, 

the  Texas  statnte  of  frands.    James  ▼.  JMerod,  743. 
S.  T^UBT  OF  Land  Gbxatbd  bt  Will  is  of  Samb  Effbot  as  trust  onated  by 

deed.    Ros$  v.  Barclay,  610. 
&  Cbstui  qub  Tbust  can  not  Cbbatb  Tbust  in  his  Own  Fatob  to  tiie 

prejndioe  of  his  creditors,  by  investing  his  individual  property  in  a  baOd- 

lug  on  the  land  held  in  tmat;  and  the  rents  and  profits  of  snob  building 

will  be  applied  in  satisfaction  of  the  creditors'  judgment.     Woodn^r, 

Jokiuofit  247. 
4  Tbcstsb  of  Exprbss  Trust  is  a  person  in  whose  name  a  oontraot  is  mads 

for  the  benefit  of  another.    Harney  v.  Dutcher,  131. 

0.  Trubtbb  of  Exfrbss  Trust  mat  Pbosboutx  Action  in  behalf  of  the  trust 

in  his  own  name.    Id, 

0»  Trubtbb  oan  bb  Ddcharobd  Only  by  Dborbb  of  Court  of  Equitt,  by 
force  of  a  provision  in  the  deed,  or  by  the  consent  of  all  the  parties  in- 
terested.   Bo8§  V.  Barclay,  616. 

7.  Truster  Wbo  Aooxpts  can  not  Kenounob.    Id, 

See  Corporations,  2,  6, 6,  8, 9;  Easbmbnts,  6;  Equity,  12;  Ejlboutobb  An 
Administrators,  3-^,  9;  Factors,  2;  Subscription,  3;  Wxua,  IL 

UNINCORPORATED  SOCIETIES. 
See  Subscriptions. 

UNITED  STATES  COURTS. 
See  JuDOMBBTB,  22,  23;  Jurisdiction,  1,  2;  Plbadino  and  Praoiidi^  ft. 

UNLAWFUL  DETAINER. 
See  Foroiblb  Entry  and  Unlawful  Dbzainbb. 

UNRECORDED  DEEDS. 
See  Dbbds,  &-7;  Ejectment,  2;   Estoppel,  9;  Landlord  and  Tbrabt,  & 

USAGES. 

1.  Custom  must  bb  Reasonable;  but  a  oustom  is  not  nnreasonable  merely 

because  it  is  contrary  to  a  particular  maxim  of  the  oommon  law,  or  ti 
prejudicial  to  the  interests  of  a  private  person,  if  it  be  for  the  benefit  ol 
the  commonwealth.    Knawles  v,  Dow,  163. 
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%  Iw  OuROM  IS  Alliobd  to  bb  Void  bmulubb  Izroommminr  in  a  high 
degree  in  its  enjoyment,  the  Judges  knnst  look  to  the  probabilities  of  the 
case,  and  be  satisfied  that  the  inoonyenienoe  is  real,  general,  and  ezten- 
SITS,  before  thej  hold  it  bad  where  the  Jury  haTe  found  it  to  exist  and 
to  have  been  acted  upon  beyond  the  time  of  legal  memory.    Id, 

X  CVBTOM  OF  DsposiTiKO  UPON  PLAiNTDrF's  BxAGH  SsA-WBKD,  gaUiorod  be- 
tween high  and  low-water  mark,  which  is  in  favor  of  the  inhabitants  of 
a  neighboring  town,  is  not  unreasonable.    Id, 

4  To  Pboyk  Custom  of  Dxpositino  8xa-wexd  upov  Plaintiff's  Beach, 
evidence  that  thirty  persons  had  been  accustomed  to  deposit  sea-weed 
there  is  competent.    Id. 

X  Yabianob  bbtwkbn  Allsoation  of  Usaob  and  Pboof  of  It  dois  not 
Exist  where  the  custom  alleged  is  of  hauling  sea-weed  upon  the  plaint- 
iffii'  dose  and  depositing  it  there,  and  afterwards  carrying  it  away  at  all 
times  of  the  year«  at  the  defendants'  will  and  pleasure,  and  the  evidence 
IS  that  when  the  defendants  got  more  sea- weed  than  they  wished  to  haul 
home  they  hauled  it  there  and  left  it  until  it  was  conyenient  for  them  to 
remove  it.    Id, 

0.  RSGULAB  USAOK  FOB  TWBNTT  YsABS,  UNXZPLAINBD  AND  UnOONTBADICTBD, 

is  sufficient  to  warrant  a  jury  in  finding  the  existence  of  an  immemorial 

custom.    Id, 
7.  Dbfbndant  Nkbd  not  Prove  that  Custom  Extends  over  Whole  Close 

under  a  plea  stating  a  custom  to  haul  sea- weed  '*  upon  said  dose."    Id, 
flL  CusTOMABT  Bight  to  Do  Anything  on  Land  of  Another  is  Advbbsb  to 

the  rights  of  the  owner  of  the  soil,  and  must  have  been  acquiesced  in  by 

him.    Id, 

See  Sales,  7,  10. 

USB  AND  OCCUPATION. 
See  Co  tenancy,  5;  Landlord  and  Tbnabt,  9. 

USURY. 

1.  UsuBY  NOT  Established  against  Notb  Made  in  Anothbb  State  by  the 
fact  that  it  bears  a  higher  rate  of  interest  than  that  allowed  by  the  law  of 
the  state  where  it  is  sued,  unless  the  note  is  drawn  payable  in  the  latter 
state,  or  there  is  affirmative  evidence  that  the  law  of  the  state  where  it 
was  made  prohibits  the  rate  of  interest  promised.    Davis  v.  Oarr,  387. 

S.  Statino  Aooounts  and  Calculating  Intebbst  is  not  Usubious,  by  par- 
ties dealing  with  commission  merchants  agreeing  that  rests  shall  be  mads 
quarterly.    Brown  v.  Vandyke^  250. 

VABIANCB. 
See  EXBoonoBs,  16;  Pleading  and  F&AOTiaiv  14;  Usaobs.  ft. 

VENDOR  AND  VENDEE. 

1«  OOBTUAOT  FOB  SaLB  OF  LaND,  SiONED  BY  VbNDOB  ALONB  AND  AOOKFTBD 

BY  Vbndeb,  binds  the  vendor,  and,  it  seems,  the  vendee  also.     WorraU 
V.  Mfinfiy  330. 
S.  When  Possession  is  Obtained  by  Vendee,  under  an  agreement  to  con- 
vey, notice  to  quit,  when  he  fails  to  comply  with  the  requirements  of 
the  contract^  is  unnecessary.    Qkucoek  v.  Hobanh,  108. 


IL  VAxn  Wbo  BAB  Vjoxed  wrravm  Iobv  »»  Poacaufli  Puob  «»  Biak 
Ebxati,  and  Afterwardi  ooidm  into  the  powiwrianol  the  iBgpl  title  to  the 
Mine  lend  as  a  tnutee,  under  a  trnst  deed  whioh  provides  lor  a  oertua 
disposition  of  the  land,  can  not  revive  his  lien  sad  hold  ss&d  land  snbjeek 
to  it.    MleU  r.  IUe$e,  AlZ 

4.  VniDOB'B  LnEN  a  Ldcitsd  to  AMomiT  ExraMaaMD  ih  Deed  asagunst a 
banajide  purchaser  for  valne  and  without  notice  from  the  vendee;  and 
the  grantor  as  against  him  can  not  be  permitted  to  aver  or  prove  »  dif- 
ferent oonsidemtion.    KiripatHek  v.  KirkpaMek,  78. 

ft.  Vbvdob's  Lixzr  oav  vot  bx  Bniobcxd  aoaivr  Bona  Fidb  Pubchabsb 
without  notice.    Id. 

ft»  VbHDOB'S  LoDI  gab  not  BX  EnIOBCBD  AOAmaS  FCBaBAOB  AT  EXBCUnOH 

BaIiI  of  the  land  against  the  vendee,  if  he  pnrohases  for  a  valuable  oon- 
sideration  and  without  notice,  iemble.    Id, 

7.  TBinx>B'8  LiXN  fOB  PuBCHASB  Pbiob  of  sn  equitable  interest  in  land,  oca- 

oeding  that  such  lien  exists,  is  extinguished  by  taking  personal  secorily 
for  the  payment  of  such  price.    FolleU  v.  iSeeie,  472. 

8.  Damages  vob  Bbbaoh  or  Unxzeoutbd  Pabol  Coktbaotto  OqhvbtLahb 

can  not  be  recovered  under  a  declaration  for  fisooda  sold  and  delivered  or 
money  had  and  received.    Oangwer  v.  Fry,  678. 

9,  EVIDSNOB  TXNDUTO  TO  ESTABLISH  ClAUC  FOB  BaMAOXS  IOB  BBXAflH  OF 

Pabol  Cobtbaot  to  convey  land  is  irrelevant  when  ofiered  under  *  de^* 
laration  for  goods  sold  and  delivered  or  money  had  and  received.  Id, 
10.  PiiAiNTurT  Snura  vob  Bbbagh  or  Pabol  Contbaot  iob  PuBOiua  ov 
M oiXTT  or  Labd  subsequently  sold  to  another  by  the  vendor  may 
waive  the  tort»  and  recover  a  moiety  of  the  money  received  at  the  aecond 
sale,  under  account  for  money  had  and  received,  if  the  contract  has 
been  so  far  executed  as  to  take  the  case  out  of  the  etatnte  of  frauds,  and 
to  vest  in  the  plaintiff  an  interest  or  estate  in  the  land,  so  as  to  entitle 
him  to  a  conveyanoe.    Id. 

8m  Dkxds,  6;  Inbubanox— Fibk,  1,  2;  Judomxntb,  6;  Landlobd  asd  Txv- 
AXTy  1;  Statutx  of  Fbaudb;  Statutb  or  Limitations,  2> 

VEBJJICJT. 

laaCBDmiAL  Law,  12;  Damagxb,  2;  Rabxmxwts,  4,  ?•  S;  Jvax  ahi^ Jraoui 
PLXADDffM  AiTB  Pbacticx,  0,  21,  25-^  86,  aOL 

VESSELS. 
See  IvsuBAKcx — ^Mabinx;  SmmvOk 

VOID  JUDGMENTS. 
See  Judomxntb,  14. 

VOLUNTARY  ASSIGNMENTS. 
See  Asna^mxxT  roB  Bxmxtit  of  CxBDraoBX^  2. 

WAGEBS. 
See  Gamibo. 

WAIVER. 

8a«OaBHMUZiOBB»  12;  HoMXsnAns,  6;  MoBTaAflaB,4;  KaQonAKB 
uatn,  18;  Salxs,  18;  Vxhdob  abd  Ymnam^  10. 
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wabehodbb& 

8m  OCfMMOK  CabbixUi  10^  18, 

WASBANTS. 
8m  GBmorAL  Law^  22. 

WARRANTY. 
8m  AmcMnOf  S|  ImomAiroi— Fnti,  11;  LATffi>T<o«»  amd  Tmias.  %  S| 

Saubb,  4-6»  13, 14,  18. 

WATERCOURSES. 

L  FBonnerr  Cakbsmd  Awat  bt  Flood  amd  Skbahdid  oir  AhokhkbIi  Lavd 
oontEmM  to  be  the  |iruperty  of  him  who  owned  it  ai  the  time  of  the 
floodt  and  he  mmj  enter  and  take  it  away.  Bnt  lie  is  not  boond  to  do 
•0,  and  may  abandon  it  without  incurring  reeponnbility  for  injury  done 
by  it.    Ibrtter  ▼.  Juniaia  Bridge  Co.,  606. 

t.  Owim  ov  Lakd  on  Which  Profxbtt  Cabbikd  Adbdt  is  Sixbahbbd 
may,  alter  notioe  given,  diainoamber  hia  land  by  oaeting  each  property 
ba^  into  the  stream;  bat  he  has  no  right  to  appropriate  it  to  hie  own 
VM.     Id, 

I.  RarusAL  of  Owioeb  ot  Pbopxbtt  Cast  Adbut  bt  Flood  to  Rxmotx  Is 
from  the  land  on  which  it  has  stranded  does  not  direst  him  of  his  right 
in  it,  nor  bar  his  entry  to  reclaim  it.  A  man  who  has  abandoned  his 
property  may  at  any  time  resume  the  ownership  of  it.    Id, 

4L  Owim  o»  Land  has  No  Libn  on  Pbofebtt  Oabbod  upon  It  bt  Floodw 
Id. 

ft.  Tboitbb  mat  bb  Maintainbd  bt  Ownbb  or  Pbofbbtt  Cast  Adbxit  by  a 
flood,  against  the  owner  of  the  land  upon  which  it  is  cast,  npon  proying 
property  in  himself,  and  actual  oonTersion  by  the  defendant.    Id. 
8m  Bkinbnt  Domain;  Hiohwatb,  16-18. 

WAYa 
8m  Eahbmiihtb,  4-8;  Jubt  and  Jubou^  2. 

WHARVES. 
See  Hiohwatb,  18i> 

WILLS. 

!•  Astbration  ov  Will,  if  Tbstatob  might  katb  Sbbn  Wiknbbbbs  Sion^ 
ia  deemed  to  hare  been  made  in  his  preeenoe,  so  m  to  Mtisfy  the  statatei 
M  where  the  testator,  being  in  ordinaiy  health,  signed  his  will  in  a 
piaiM,  and  then  snrrendered  his  seat  to  the  witnesses  to  sign,  and 
stepped  into  the  door  of  the  adjoining  room  and  there  remained,  but 
oonld  see  the  signing  if  standing  in  or  near  the  door  or  walking  abont 
the  room  or  by  taking  a  step  or  two  from  the  place  where  the  witnesses 
alterwarda  found  him  sitting,  and  could  hear  all  that  passed.  Wrighl  t. 
Xeiojf,  714. 

8i  Will  Ezboutbd  IN  Lucid  Intbbtal  by  one  who  WM  before  and  afterwards 
a  oonfinned  lunatic  ia  valid.    /dL 

IL  Pbbson  Who  Signs  Tbsxatob's  Namb  to  a  will  by  direction  of  the  tea* 
tstor  must  sabaaibe  his  own  name  m  a  witness  to  saoh  will,  and  stats 
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that  ha  mhMribed  taetator*B  name  at  hk  reqnart,  In  order  to  rend«r  tht 
will  valid.    MeOee  ▼.  Porter,  129. 

4  Thxkb  is  Kg  Scoh  Thino  Known  as  "Voibablx"  Wujl,    Id. 

ft.  Word  *'  Bsiatb  "  has  Bboadkb  Signification  than  Wobd  "  PBOFBBTr;" 
the  former  indadea  chosea  in  aotion,  the  latter  does  not^  and  in  refer- 
ence to  personalty  is  confined  to  goods  and  chattels.  Pippm  t.  XUuon^ 
403. 

6.  Choom  in  AonoN  do  not  Pass  to  the  wife  bj  a  beqnest  of  '*  all  my  prop- 

erty to  my  wife,"  and  after  her  death  "  to  be  sold,"  eta    Id, 

7.  PcBSONS  Taking  as  **  Hubs  of  trb  Bodt,"  under  a  bequest,  take  per 

iUrpes,  unless  the  instrument  under  which  they  take  pointa  out  a  differ- 
ent mode  of  distribution.     TempUton  v.  Walker,  646. 

8.  Whckb  Bbquut  of  Personal  Pbopkbt?  is  made  to  heirs  simply,  they 

take  in  the  proportions  prescribed  by  the  statute  of  disbibittians.  If  the 
testator  directs  that  the  property  be  equally  divided  among  the  heirs, 
the  division  must  he  per  capita.    Id, 

9.  In  Cases  of  Joint  Tjenakot,  where  a  devise  fails  as  to  one  of  the  devisees 

from  its  being  originally  void,  or  is  subsequently  revoked,  by  reason  of 
the  decease  of  the  devisee  in  the  testator's  life-time,  the  other  or  othen 
will  take  the  whole.     Telftur  v.  Howe,  637. 

10.  In  Cases  of  Tenants  in  Common,  whekb  Devise  Fails  or  is  revoked  to 
any  one  or  more  of  them,  such  share  or  shares  descend  to  the  heir  at  law. 
Id 

11.  Where  Testator  has  Inserted  Dirbotions  in  his  Will  authorizing 
trustees  to  convey,  the  court  has  held  it  in  its  power  to  mold  it  so  as  best 
to  answer  the  intent  of  the  testator.    Id, 

12.  Where  Devisee  Gives  Tract  of  Land  to  be  Divided  between  two 
persons,  and  specifies  the  part  which  one  shall  have,  the  parties  will  be 
treated  as  tenants  in  common.    Simmons  v.  Hendrieha,  439. 

13.  Where  Testator  Bequeathed  his  Propertt  in  Following  Terms:  To 
his  '*  deceased  son  **  J.'s  children,  a  negro;  to  his  "deceased  son *'  W.*a 
children,  a  negro;  to  his  ''daughter  "  M.,  and  to  each  of  his  other  four 
children,  naming  them,  certain  negroes;  and  tenthly,  all  the  rest  of  the 
estate  not  disposed  of,  to  be  divided  equally  among  the  above-mentioned 
heirs — ^it  was  held  that  under  the  last  clause  the  legatees  took  per  attr- 
pee,  and  not  per  capita.    Collier  v.  Collier,  653. 

14  CoDioiL  IS  Part  of  Will  to  which  it  is  attached  or  refers,  and  it  and  the 
original  will  must  be  taken  and  construed  together  as  one  will,  ffarvef 
V.  Chouteau,  120. 

16.  Testator  Sionino  and  PuBUSHiNa  Codicil  in  the  presence  of  witnesses 
republishes  his  will,  and  both  together  make  but  one  will.    Id. 

10.  OiiOGRAPHia  OR  Unattested  Will  may  be  set  up  and  republished  by  a 
properly  attached  codicil,  although  the  latter  is  not  physically  annexed 
to  the  will.     Id, 

17.  Codicil  Draws  Will  Down  to  rrs  Own  Date  in  the  vexy  terms  of  the 
will,  and  makes  it  operate  as  if  it  had  been  executed  in  thoee  terms.    Id. 

18.  Copt  of  Codicil  Executed  in  Louisiana  will  be  Admhted  in  Evi- 
dence in  probate  court  in  Missouri,  when  it  is  shown  that  the  original 
is  required  by  the  laws  of  the  former  state  to  be  kept  in  the  office  of  the 
notary.    Id, 

10.  It  is  Bssbmtial  to  Vauditt  of  Dbvisb  of  Real  Estate,  not  only  that 
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tlie  teitetor  ■honld  be  aeiaed  thereof  at  the  time  of  makiiig  the  will,  bat 
Ukewiie  thftt  he  shoald  so  continiie  to  be  seieed,  withoat  interrnptioii 
until  hie  death.  Dmiohoo  ▼.  Lea^  726. 
ttl  Valid  AasjoifKiffT  ob  Coyknant  to  Conybt  Real  Estatb  each  ee  a 
oourt  of  equity  would  enforce  speoifioally  will  in  equity,  though  perfaape 
not  at  law,  operate  as  a  revocation  of  the  estate  previonely  deviaed,  as  It 
18  regarded  from  that  time  as  the  property  of  the  vendee.    Id. 

21.  Law  as  to  Bevooation  of  Wills  is  the  same  in  courts  of  law  and 
equity;  a  will  once  revoked  can  not  become  operative  again  without  repub- 
lication.   Id* 

22.  Rbsiduabt  Bsquxst  Gbnsballt  Opbbates  upon  all  the  personal  estate 
of  which  the  testator  is  possessed  at  the  time  of  his  death.    Id, 

28.  "  Still  Allowing  my  Wife  S.  a  Comfortable  Liyino  thbough  Life," 
at  the  conclusion  of  a  will,  subjects  the  whole  estate  of  the  teetator  to  an 
equitable  charge,  which,  if  wrongfully  withheld,  a  oourt  of  ohanceiy  wiU 
enforce.     Rogers  v.  Cawood^  729. 

24.  Will  Gonstbued.    Id. 

See  CoNSTiTunoMAL  Law,  5;  Doweb,  1;  Equity,  7;  Ezbodtobs  and  Ad- 
MiNiSTBATOBS,  5;  HusBAim  AND  WiFE,  1;  Pabtition;  Powebs;  Tbubxb 

AND  TbUSTEES,  2. 

WITNESSEa 

1.  Assignee  of  Tbibd  Pebsons  Who  is  Admitted  to  Afpeab  and  defend 

an  action  on  the  supposition  that  the  interests  of  his  assignors  might  in 
some  way  be  afifocted  by  the  action,  and  who  afterwards  withdraws  his 
appearance  by  the  leave  of  the  court,  is  not  a  party  to  the  action  nor 
privy  to  the  judgment,  and  is  not  incompetent  as  a  witness  in  the  action. 
Swamacot  Machine  Co,  v.  Walker,  172. 

2.  Agent  is  Competent  Witness  fob  Pbincipal  in  an  action  of  replevin 

brought  by  him  to  recover  property  which  the  agent  sold  contrary  to  his 
instructions.  Towle  v.  LeaiaiUf  105. 
S.  Agent  Intebbsted  in  Event  of  Suit,  to  the  extent  of  a  reasonable  com- 
pensation for  his  services  as  agent,  is  rendered  competent  by  an  assign- 
ment of  his  interest  to  the  plaintiff  for  a  proper  consideration.  Bailey 
V.  Shaw,  241. 

4.  Common  Cabbieb  is  Competent  Witness  in  favor  of  the  person  employ- 

ing, to  show  that  he  was  employed  to  transport  the  goods,  and  that  he 
left  them  with  the  defendants.    Id. 

5.  Execution  Bbfendant  is  not  Competent  Witness  to  Pboyb  Value  of 

the  goods  seized  on  execution  in  an  action  between  two  of  his  creditors, 
who  both  claim  the  goods,  where  the  plaintiff  claimed  them  under  an  at- 
tachment made  subject  to  the  defendant's  claim,  as  he  would  have  a 
direct  interest  to  prove  the  value  of  the  goods  to  be  more  than  sufficient 
to  pay  defendant's  debt.    Edgerly  v.  Emerson,  2ffJ, 

S.  Cabtman  is  Competent  Witness  to  Pbove  Deliyeby  of  i(oods  to  a  com- 
mon carrier,  in  an  action  against  the  carrier  for  the  loss  of  the  goods; 
and  his  competency  is  not  affected  by  an  offer  of  the  defendants  to  prove 
to  the  court  that  the  loss  happened  by  the  misconduct  of  the  witness. 
Moeee  v.  B.  A  if.  R.  R,,  222. 

7«  If  Witness  Discloses  Pabt  of  Tbansaotion  in  Which  He  was  Cbim- 
XHALLY  CoNCEBNED,  without  claiming  his  privilege  as  a  witness,  he  is 


tfaea  boand  to  go  Jorwrd  and  «tat>  tlw  whok,  <ipeakHy  wfc«B  thtlMti 
diaclowd  aio  in  favcr  of  the  i»rty  oDiiy  him,    fitaft  v.  JlMter,  19L 

S.   PaBTT  (SAN  NOT  DlBBCfKLT  IXFXAOH  HI8  OWH  WrHXM;  l«t  tiUB  fVlodoei 

not  prarcnt  him  from  showing  that  tho  &oti  testified  to  an  iueeneeUy 
stated  hy  the  witneai;  and  the  partj  oalling  a  witneaa  ia  not  prednded 
from  proying  the  tnth  of  any  partionlar  laet  by  any  other  oon^etont 
testimony  in  direct  oontradiefeion  to  what  snch  wUuees  may  ha^e  testified. 
AaofMOol  Maehim  Oo.  ▼.  Walker,  172. 
fl.  Faxst  Takino  DnoflinoN,  sot  vot  Rkadiiko  ISt  mat  Imfeaob  thb 
WiTNaBB,  by  proof  of  oontradietory  statements,  where  tiie  advesaa  party 
reads  the  deposition,     (hulworih  ▼.  8,  O,  Int,  Co.,  602. 

10.  Dxnin>AiiT  has  Ko  Kboht  to  Gnosa-KSAiim  PLAiHniv*ft  Wmnas  as 
to  matters  of  defense  which  faaye  no  dependence  npon  or  necessaiy  con- 
nection with  his  dirset  testimony,  bat  defendant  mnst  make  the  witness 
his  own  witness  as  to  sooh  testimony.    MiiekeU  ▼.  Wdeh^  667. 

11.  WmrsBB  MAT  TnmrT  ab  to  Daitokboub  CBASAonEE  ov  BzOATATnur  into 
which  a  party  fell  and  was  injured,  althoagh  he  was  not  present 
the  accident  happened.  The  testimonyof  snch  a  witness  is  not  tiia 
ticn  of  amere  abstract  opinion,  hot  rather  the  sssertion  of  n  fast  depend- 
ent in  some  measore  npon  opioion.    BeaUy  ▼.  Oilmore^  614. 

8m  Aonror,  0;  GBmiErAL  Law,  29;  Evmurox,  11, 12;  Kbw  T^iai4  Puuk»- 
nro  Ain>  FnAonai,  16-17,  20,  27;  Wills^  1«  S. 

WOBDB  AND  PH&A8BS. 
§mj>mn$rh  Bnuanrm  ov  Fbauimi,  2;  8oBBnBDw4i  Wniiwi^ 

WKIT& 
SoaMAHDAiras;  BjUMUTtUMii  H, 

WBTESOF  FOSSBSaiOK. 
fiee  BxnoonoBBy  21^ 
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